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State  of  Osbooh,  Ezbcotivb  Depabtmeitt. 

I  hereby  certify  that  I  have  examined  the  coUectioa  and  compila- 
tion of  the  statutes  of  Oregon  compiled  and  annotated  by  William 
Lair  Hill,  in  two  volumes,  to  the  first  volume  of  which  this  certifi- 
cate is  annexed,  and  that  it  contains  all  the  general  statutes  of  Ore- 
gon which  are  in  force,  arranged  under  appropriate  heads  and  titles 
in  the  order  and  method  of  a. code,  in  sections  numbered  consecu- 
tively from  one  to  the  end  of  the  entire  body  of  general  statutes, 
with  marginal  notes  showing  the  date  of  the  passage  of  each  section, 
and  references  to  the  sections  respectively  as  they  appear  in  the 
volume  of  General  Laws  of  Oregon  compiled  by  Matthew  P.  Deady 
and  Lafayette  Lane,  and  to  the  pages  of  acts  pablished  in  the  vol- 
umes of  session  laws  published  since  the  said  compilation  of  gen- 
eral laws,  and  with  brief  notes  of  the  construction  given  to  each 
section  by  the  Supreme  Court  of  Oregon,  the  Supreme  Court  of  the 
United  States,  and  the  Circuit  Court  of  the  United  States  for  the 
district  of  Oregon,  and  of  the  construction  given  to  similar  sections 
by  the  Supreme  Courts  of  California,  Nevada,  the  Court  of  Appeals 
of  New  York,  and  the  courts  whose  decisions  are  reported  in  the 
American  Decisions. 

Wibiess  my  hand  this  ninth  day  of  August,  A.  D.  1887. 

SYLVESTER  PENNOYER, 

Governor  of  Oregon. 
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PREFACE. 


In  preparing  this  compilatioa  of  the  statuteB  of  Oregon,  the  first 
aim  of  the  compiler  has  been  to  make  it  a  complete  collection  of  the 
statutes  of  a  general  nature  now  in  force.  It  is  believed  this  object 
has  been  accomplished.  It  has  not  in  all  cases  been  easy  to  decide 
whether  a  particular  statute  which  has  not  been  expressly  repealed 
is  in  force,  or  whether  it  has  beeu  superseded  by  subsequent 
legislation  upon  the  same  subject.  Wherever  there  is  ground 
to  doubt  the  repeal,  both  the  earlier  and  the  later  statute  have 
been  inserted;  the  marginal  reference  to  the  date  of  passage  will 
enable  the  practitioner  and  the  court  in  every  case  to  determine 
the  question.  Where  a  statute  has  been  expressly  repealed,  it  has 
been  deemed  unnecessary  to  make  any  reference  either  to  the  stat- 
ute or  to  the  repealing  act  itself.  Special  laws  have  been  omitted. 
Laws  which  by  their  terms  are  applicable  generally  throughout 
particular  counties  or  districts  have  beeu  inserted,  in  view  of  their 
general  importance  in  the  sections  to  which  they  apply.  Statutes 
general  in  character,  but  temporary  in  their  operation,  and  the 
objecte  of  which  have  already  been  accomplished,  are,  of  courae, 
omitted. 

In  arranging  the  laws  relating  to  civil  and  criminal  procedure, 
crimes  and  punishments,  and  practice  in  justices'  courts,  there  has 
been  no  difficulty  in  setting  them  forth  in  the  "  order  and  method  of 
a  code,"  the  original  acts  which  form  almost  their  entire  body  hav- 
ing been  arranged  in  that  order  and  method  before  their  enactment. 
With  the  Miscellaneous  Laws  the  case  is  different;  it  ia  impossible 
by  mere  arrangement  and  collocation  to  give  them  the  logical  order 
and  sequence  which  characterize  a  code  as  the  word  "code"  is  now 
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generally  used.  Nothing  short  of  rewriting  them,  and  tbon  enact- 
ing them  as  rewritten,  could  make  of  them  a  code,  or  a  consistent 
and  logical  division  of  a  code.  The  commissioners  who  made  the 
compilation  of  1872  mentioned  this  fact,  hut  no  one  who  has  not 
had  occasion  to  meet  and  endeavored  to  overcome  the  difficulty 
can  fully  appreciate  the  obstacles  that  lie  in  the  way  of  such  an 
endeavor.  Since  that  compilation  was  made  these  obstacles  have 
increased  very  considerably,  by  reason  of  the  wider  range  taken  by 
legislation,  in  the  course  of  which  it  has  often  occurred  that  sub- 
jects entirely  dissimilar  have  been  dealt  with  in  the  same  act, — 
sometimes  in  the  same  section.  For  the  same  reason,  though  the 
arrangement  adopted  by  the  commissioners  in  1872  was  perhaps  as 
good  as  could  have  been  made  at  that  time,  it  has  been  found  im- 
practicable to  follow  that  arrangement  in  this  compilation.  To  do 
so  in  the  present  condition  of  the  laws  would  in  many  instances  place 
in  the  same  chapter  or  title  matters  wholly  foreign  to  each  other, 
and  sacrifice  the  natural  and  logical  sequence  of  subjects  to  a 
very  imperfect  alphabetical  arrangement  of  chapter  headings.  The 
arrangement  adopted  in  this  collection  appears  to  present  the 
more  important  subjects  of  legislation  in  their  natural  order;  after 
those  the  order  of  the  compilation  of  1872  has  been  observed  so  far 
as  practicable. 

Except  in  cases  where  the  sufficiency  of  the  title  of  an  act  to 
cover  all  the  matters  in  the  body  of  the  act  (Constitution,  art. 
ly.,  sec.  20)  may  be  questionable,  or  where  the  title  is  neces- 
sary to  an  understanding  of  some  part  of  the  body,  titles  of  acts 
have  been  omitted  as  unnecessary.  Neither  has  it  been  deemed 
important  to  state  the  dates  of  the  taking  effect  of  statutes  previous 
to  those  passed  at  the  last  session,  the  date  of  approval  being  given 
in  every  case.  As  to  laws  passed  at  the  last  session  of  the  legisla- 
ture (1887),  there  are  obvious  reasons  why  the  time  of  their  going 
into  effect  is  more  likely,  for  a  time,  to  become  important  in  litiga- 
tion; it  is  therefore  stated  in  notes  whenever  the  law  takes  effect 
otherwise  than  at  the  expiration  of  ninety  days  from  the  close  of 
the  session  (Constitution,  art.  IV.,  sec.  28).  The  last  session  closed 
ou  the  18th  of  February,  1887. 

w.  L.  a. 

July,  1887. 
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PREFACE  TO  THE  SECX)ND  EDITION. 


Tnis  edition  of  the  General  Laws  brings  the  statute  law  of  Ore- 
gon down  to  datf.  Its  preparation  was  undertaken  and  has  been 
carried  forward  with  a  view  of  promoting  the  convenience  of  tlioao 
who  have  to  do  with  the  administration  of  the  laws;  and  to  this  end 
that  arrangement  of  the  statutes  which  has  become  familiar  from 
use  of  the  previous  edition  has  been  strictly  adhered  to,  new  sec- 
tions which  were  enacted  as  substitutes  for  old  ones  being  inserted 
under  the  same  numbers  that  bad  been  borne  by  the  old  respect- 
ively, and  such  statutes  as  could  not  be  incorporated  in  the  body  of 
the  compilation  without  disturbing  the  order  of  the  sections  being 
collected  and  arranged  in  the  form  of  addenda.  .This  method  of 
compilation,  althougli  open  to  the  criticism  that  it  lacks  the  sym- 
metry and  logical  order  which  a  complete  revision  would  give, 
avoids  the  far  more  serious  objection  which  might  be  well  taken  to 
a  thorough  revision,  on  the  ground  of  inconvenience  of  use.  In 
the  nature  of  statute  law  no  compilation  can  remain  unchanged 
very  long;  but  lawyers  and  judges  who  are  compelled  to  make  daily 
and  almost  hourly  use  of  the  statute-books  and  the  volumes  of  judi- 
cial decisions,  wherein  the  statutes  are  often  referred  to  by  the  page 
or  section  number  only,  have  an  experimental  realization  of  the 
vexatious  confusion  that  may  arise  from  a  mere  change  of  the  order 
in  which  sections  are  placed,  and  the  irksome  labor  thus  imposed 
upon  them. 

The  statutes  heroin  contained  have  been  carefully  compared  with 
the  official  copies  issued  by  the  state,  and  it  is  believed  are  iu  all 
respects  accurate. 

The  side-notes,  referring  to  decisions  in  which  the  sections  have 
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Tl  PBEFACB   TO   THE   SBCOHD   EDITION. 

been  cited,  supply  easy  reference  to  the  construction  thereof  by  the 
Buprein«  court.  The  convenience  of  a  distinct  index  to  Volume  I, 
and  a  complete  index  to  the  whole  work  in  Volume  II.  le  apparent; 
while  the  change  of  size  to  royal  octavo,  with  liberal  margins,  not 
only  improves  the  appearance  of  the  page,  but  affords  ample  oppor- 
tunity for  further  annotations. 

In  the  preparation  of  this  edition  the  compiler  has  had  the  assist- 
ance of  Mr.  Charles  T.  Boone,  whose  judgment  and  accuracy  as  a 
law-writer  are  well  known  to  the  bench  and  bar. 

WILLIAM  LAIR  HILL. 

Jaoiurjr  1,  ]8g& 
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DECLARATION  01  INDEPENDENCE. 


When,   in  the  course  of  human  events,  it  becomes  Jui;<.i776. 


necessary  for  one  people  to  dissolve  the  political  bands  prenmwato 
which  have  connected  them  with  another,  and  to  assume, 
among  the  powers  of  the  earth,  the  separate  and  equal 
station  to  which  the  laws  of  nature  and  of  nature's  God 
entitle  them,  a  decent  respect  to  the  opinions  of  man-  ^J^. 
kind  requires  that  they  should  declare  the  causes  which 
impel  them  to  the  separation. 

We  hold  these  truths  to  be  self-evident:  that  all  men 
are  created  equal;  that  they  are  endowed  by  their  Cre- 
ator with  certain  unalienable  rights;  that  among  these 
are  life,  liberty,  and  the  pursuit  of  happiness;  that,  to 
secure  these  rights,  governments  are  instituted  among 
men,  deriving  their  just  powers  from  the  consent  of  the 
governed;  that,  whenever  any  form  of  government  be- 
comes destructive  of  these  ends,  it  is  the  right  of  the 
people  to  alter  or  to  abolish  it,  and  to  institute  new  govern- 
ment, laying  its  foundation  on  such  principles,  and  or- 
ganizing its  powers  in  such  form,  as  to  them  shall  seem 
most  likely  to  effect  their  safety  and  happiness.  Pru- 
dence, indeed,  wiU  dictate  that  governments  long  estab- 
lislied  should  not  be  changed  for  light  and  transient 
causes;  and,  accordingly,  all  experience  hath  shown  that 
mankind  are  more  disposed  to  suffer,  while  evils  are  suf- 
fcrable,  than  to  right    themselves    by  abolishing  the 
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,.  ••.-.bBclaration  of  imdependencb. 

Jh {oTfeis,{^  which  they  are  accustomed.     But  when  a  long 

ttftitt  tif  abuses  and  usurpations,  pursuing  invariably  the 
\  same  object,  evinces  a  design  to  reduce  them  under  ab- 
,\.*' solute  despotism,  it  is  their  right,  it  is  their  duty,  to 
throw  off  such  government,  and  to  provide  new  guards 
for  their  future  security.     Such  has  been  the  patient  suf- 
ferance of  these  colonies;  and  such  is  now  the  necessity 
which  constrains  them  to  alter  their  former  systems  of 
government.     The  history  of  the  present  king  of  Great 
Britain  is  ahistory  of  repeated  injuries  and  usurpations, 
all  having  in  direct  object  the  establishment  of  an  abso- 
lute tyranny  over  these  states.     To  prove  this,  let  facts 
be  submitted  to  a  candid  world. 
**-  He  has  refused  his  assent  to  laws  the  most  wholesome 

and  necessary  for  the  public  good. 

Ho  has  forbidden  his  governors  to  pass  laws  of  imme- 
diate and  pressing  importance,  unless  suspended  in  their 
operation,  till  his  assent  should  be  obtained;  and,  when 
so  suspended,  he  has  utterly  neglected  to  attend  to  them. 

He  has  refused  to  pass  other  laws  for  the  accomodation 
of  large  districts  of  people,  unless  those  people  would  re- 
linquish the  right  of  representation  in  the  legislature, — a 
right  inestimable  to  them,  and  formidable  to  tyrants  only. 

He  has  called  together  legislative  bodies  at  places  un- 
usual, uncomfortable,  and  distant  from  the  depository  of 
their  public  records,  for  the  sole  purpose  of  fatiguing 
them  into  compliance  with  bis  measures. 

He  has  dissolved  representative  houses  repeatedly  for 
opposing,  with  manly  firmness,  his  invasions  on  the 
rights  of  the  people. 

He  has  refused,  for  a  long  time  after  such  dissolutions, 
to  cause  others  to  be  elected;  whereby  the  legislative 
powers,  incapable  of  annihilation,  have  returned  to  the 
people  at  large  for  their  exercise;  the  state  remaining, 
in  the  mean  time,  exposed  to  all  the  dangers  of  invasion 
from  without,  and  convulsions  within. 

He  has  endeavored  to  prevent  the  population  of  these 
states;  for  that  purpose  obstructing  the  laws  for  natural- 


ly GoOglc 


DECLARATION  OF  INDEPENDENCE.  ; 

ization  of  foreigners,  refusing  to  pass  others  to  encourage  iaij*.rm. 
their  migration   hither,  and  raising  the  conditions  of 
new  appropriations  of  lands. 

He  has  obstructed  the  administration  of  justice,  by 
refusing  his  assent  to  laws  for  establishing  judiciary- 
powers. 

He  has  made  judges  dependent  on  his  will  alone  for 
the  tenure  of  their  offices,  and  the  amount  and  payment 
of  their  salaries. 

He  has  erected  a  multitude  of  new  offices,  and  sent 
hither  swarms  of  officers  to  harass  our  people,  and  eat 
out  their  substance. 

He  has  kept  among  us,  iu  times  of  peace,  standing 
armies,  without  the  consent  of  our  legislature. 

He  has  effected  to  render  the  military  independent  of 
and  superior  to  the  civil  power. 

He  has  combined  with  others  to  subject  us  to  a  juris- 
diction  foreign  to  our  constitution,  and  unacknowledged 
by  our  laws;  giving  bis  assent  to  their  acts  of  pretended 
legislation: — 

For  quartering  large  bodies  of  armed  troops  among  us: 

For  protecting  them,  by  a  mock  trial,  from  punish- 
ment for  any  murders  which  they  should  commit  on  the 
inhabitants  of  these  states: 

For  cutting  off  our  trade  with  all  parts  of  the  world: 

For  imposing  taxes  on  us  without  our  consent: 

For  depriving  us,  in  many  cases,  of  the  benefits  of 
trial  by  jury: 

For  transporting  us  beyond  seas  to  be  tried  for  pre- 
tended offenses: 

For  abolishing  the  free  system  of  English  laws  in  a 
neighboring  province,  establishling  therein  an  arbitrary 
government,  and  enlarging  its  boundaries,  so  as  to  ren< 
der  it  at  once  an  example  and  fit  instrument  for  intro- 
ducing the  same  absolute  rule  into  these  colonies: 

For  taking  away  our  charters,  abolishing  our  most 
valuable  laws,  and  altering,  fundamentally,  the  forms  of 
our  government: 
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For  suspending  our  own  legialature,  and  declaring 
themselves  inveated  with  power  to  legislate  for  us  in  nil 
cases  whatsoever. 

He  has  abdicated  goverament  here,  by  declariug  us 
out  of  his  protection,  and  waging  war  against  us. 

He  has  plundered  our  seas,  ravaged  our  coasts,  burnt 
our  towns,  and  destroyed  the  lives  of  our  people. 

Ho  is  at  this  time  transporting  large  armies  of  foreign 
mercenaries  to  complete  the  works  of  death,  desolation, 
and  tyranny,  already  begun,  with  circumstances  of 
cruelty  and  perfidy  scarcely  paralleled  in  the  most  bar- 
barous  ages,  and  totally  unworthy  the  head  of  a  civilized 
nation. 

He  has  constrained  our  fellow-citizens,  taken  captive 
on  the  high  seas,  to  bear  arms  against  their  country,  to 
become  the  executioners  of  their  friends  and  brethren, 
or  to  fall  themselves  by  their  hands. 

He  has  excited  domestic  insurrections  amongst  us,  and 
has  endeavored  to  bring,  on  the  inhabitants  of  our  fron- 
tiers, the  merciless  Indian  savages,  whose  known  rule  of 
warfare  is  an  undistinguished  destruction  of  all  ages, 
sexes,  and  conditions. 

In  every  stage  of  these  oppressions,  wo  have  petitioned 
for  redress  in  the  most  humble  terms.  Our  repeated 
petitions  have  been  answered  only  by  repeated  injury. 
A  prince,  whose  character  is  thus  marked  by  every  act 
which  may  define  a  tyrant,  is  unfit  to  be  the  ruler  of  a 
free  people. 

Nor  Iiave  we  been  wanting  in  attention  to  our  British 
brethren.  We  have  warned  them,  from  time  to  time,  of 
attempts,  by  their  legislature,  to  extend  an  unwarrant- 
able jurisdiction  over  us.  We  have  reminded  them  of 
the  circumstances  of  our  emigration  and  settlement  here. 
Wo  have  appealed  to  their  native  justice  and  magnanim- 
ity, and  we  have  conjured  them,  by  the  ties  of  our  com- 
mon kindred,  to  disavow  these  usurpations,  which  would 
inevitably  interrupt  our  connections  and  correspondence. 
They,  too,  have  been  deaf  to  the  voice  of  justice  and  of 
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consanguinity.     We  must,  therefore,  acquiesce  in  the  July  <.  im. 
necessity  which   denounces  out  separation,   and   hold 
them,  as  we  hold  the  rest  of  mankind,  enemies  in  war; 
in  peace,  friends. 

We,  therefore,  the  representatives  of  the  United  States  ^ 
of  America,  in  general  congress  assembled,  appealing  to 
ihe  Supreme  Judge  of  the  world  for  the  rectitude  of  our 
iatentions,  do,  in  the  .name  and  by  authority  of  the 
good  people  of  these  colonies,  solemnly  publish  and  de- 
clare that  these  united  colonies  are,  and  of  right  ought  to 
be,  free  and  independent  states;  that  they  are  absolved 
from  all  allegiance  to  the  British  crowu,  and  that  all 
political  connection  between  them  and  the  state  of  Great 
Britain  is,  and  ought  to  be,  totally  dissolved;  and  that, 
as  free  and  independent  states,  they  have  full  power 
to  levy  war,  conclude  peace,  contract  alliances,  establish 
commerce,  and  to  do  all  other  acts  and  things  which 
independent  states  may  of  right  do.  And  for  the  sup- 
p«rt  of  this  declaration,  with  a  firm  reliance  on  the  pro- 
tection of  Divine  Providence,  we  mutually  pledge  to  each 
other  onr  lives,  our  fortunes,  and  our  sacred  honor. 


Sat  HamptkiTt. 
JOSIAH  BAKTLBIT, 
WnXIAM  WHIPPI^ 
MATTHEW  THOENTON. 


>  Bat- 
8AKDEL  ADAM9, 
JOHN  ADAMS, 
BOBEBT  TREAT  ■piSKE, 
EUBIDGB  GEEBT. 

aintdt  Iilaiid,  tie. 
STEPHEN  HOPKINS, 
WHUAM  ELLEB.Y. 

Cotuttetieat. 
KOGER  SHERMAN, 
SAMUEL  HUNnNQTON, 
WILLIAM  WILLIAMS, 
*'"       L  WOLCOTI. 


JOHN  HANCOCK. 

NeuYorL 
WILLIAM  FLOYD, 
PHUJP  LIVINGSTON, 
FRANCIS  LEWIS, 
LEWIS  MORRIS. 

ITeia  Jerieg. 
RICHAED  STOCKTON, 
JOHN  WITHERSPOON, 
FRANCIS  HOPKINaON, 
JOHN  HART, 
ABRAHAM  CLARK. 

Paauylvania. 
ROBERT  MORRIS, 
BENJAMIN  RUSH, 
BENJAMIN  FRANEUN, 
JOHN  MORTON, 
GEORGE  CLTMER, 
JAMES  SMITH, 
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QEOB0B  TAYLOR, 
"  JAME3  WILSON, 
GEORGE  ROSS. 


THOMAS  NELSON,  Jb., 
FEUNCI3  LIGETFOOT  I^EB; 
GARTER  BRAXTON. 

NoM  CaroKm^ 
OaaAR  RODNEY,  WILUAM  HOOPER. 

^SSkN  SpHHE^^^ 

THOMAS  MKKAN.  j^gjj  pgjj^ 

Maryland. 
SAMUEL  CHASE,  ^"^  CaroUna. 

WnjJAM  PACA.  EDWARD  RUTLEDOE; 

THOMAS  STON^  THOMAS  HEYWARD,  Ja., 

CHARLES  CARROL^  of  Otmlltan.  THOMAS  LYNCH,  Jr.. 


QEORGB  WYTHE; 
JUOHAIU}  HENRY  JJSB, 
THOMAS  JEFFERSON, 
BENJAMIN  HARRISON. 


ARTHDB  MIDDLBTON. 

BUTTON  GWIKNErT, 
LYMAN  WAT.T^ 
GEOBOB  WALTON. 
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We,  the  people  of  the  United  States,  in  order  to  form  Mtwju.  n« 

a  more  perfect  union,  establish  jastice,  insure  domestic  Pre»mbi«. 

tranquillity,  provide  for  the  common  defense,  promote 

the  general  welfare,  and  secure  the  blessings  of  liberty 

to  ourselves  and  our  posterity,  do  ordain  and  establish 

this  constitution  for  the  United  States  of  America. 

Data  of   taking   aflfbct.  —  This    not  a  composite,  muB,  and  theirunity 
constitntion  went  into  operation  on    and  identity,  in  this  view  of  the  to.\i- 


Inead^,   March  4,  nS9:  Omiagi  joct,  are  not  affected  by  their  Bsgregai' 

V.  Spied,  5  Wheat.  420.  tion  by  Btat«  line«,  for  the  purposes 

Natim  of  tlta  gorenunent.  —  of  rtate  government  aad  local  lulmin- 

Tho  constitation  was  ordained  and  ea-  istratioD :    Wlale  v.    Hart,    1 3  WalL 

tablished,  not  b^  the  atatet  in  their  650. 

■orereign  eapaatiei,  bnt  emphatic-  The  United  Statei  is  a  government, 
ally,  M  the  preamble  declares,  "bv  and  conaeqneatly  a  body  politio  nnd 
tho  people  ot  the  United  States  :  corporate,  cimabls  of  attaining  the 
Martin  v.  Ilunla't  LtiMt,  1  Wheat,  objects  for  which  it  was  created,  by 
324;  Baakt  v.  Oreenitiaf,  G  Call.  277.  the  means  which  are  necessary  for 
It  required  not  the  affirmoDCe,  and  their  attainment:  UiUteil  Stairs  v. 
conld  not  bo  neintiTed  by,  the  itate  Maurict,  2  Brock.  109.  Through  the 
govemmeata.  When  adopted,  it  was  instramentality  ot  the  proper  depart- 
ol  complnte  obligation,  and  bonnd  the  mcnt,  to  which  those  powers  are  con- 
state sovereignties:  SfcCoiiough  v.  fined,  it  may  enter  into  contracts  not 
ilaryland,  4  Wheat.  404;  CAie/iolin  v.  prohibited  by  law,  and  appropriate  to 
Gmiyia,  2  Dall.  471-  The  states  are  the  jost  exercise  ot  those  powers: 
coostitnentpartsof  theUnitedStates;  UniieJ  Slala  v.  Tinges,  &  Pet.  128. 
they  are  members  ot  one  groat  em-  As  a  corporation,  it  has  capacity  to 
pire;  for  some  purposes  sovereign;  for  sno,  by  its  corporate  title:  Diieoa  v. 
some  pniposee  sabordinate:  Cohenv.  UniUdSlaiei,  I  Brock.  177;  Dugaav. 
Virginia,  U  Wheat.  414.  The  conati-  JJjattd  Sl-jlee,  3  Wlicak  ISl.  It  may 
tation  is  saprsme  over  all  the  depart-  compromise  a  suit,  and  rcooive  real 
mcnts  of  the  government,  and  any-  and  other  property  in  discharge  oE 
thing  which  nviy  be  done,  unanthor-  the  debt  ia  trust,  aud  sell  tho  same: 
izeil  by  it,  is  unliwfnl;  Dodge  v.  Uiuteit  Stalea  v.  Lania'a  Adrn'ra,  3  Mc- 
Woiiry,  18  How.  347.  Tho  union  ot  Lean,  355;  Neihonv.  Loqoui,  12  How. 
the  states  is  indissoLuble  by  the  act  of  107. 

any  portion  of  them.     The  conetitu-  The  preamble  to  the  constitntion  is 

tion,  in  all  its  provisions,  looks  to  an  constantly  referred  to  by  stat«amea 

itidi»tmc!ible  union,  composed  of  in-  and  jurists,  to  aid  thorn  in  the  expo- 

destmctiblo  statea:   Texat  v.    IV/iiU,  sition  ot  its  provisions:    Chisholm  v. 

7  WaU.  724.     For  all  the  purposes  ot  Georgia,  2  Dall.  473;  Broum  v.  Mary- 

the  national  government,  the  people  laud,  12  Wheat.  4ii5;  1  Story's  Com., 

of  the  United  State*  ue  an  int^ral,  see.  0. 
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ARTICLE  I. 
If Mch «.  1T7B.        Section  1.     All  legislative  powers  herein  granted  shall 
L^i^T«      ]je  vested  in  a  Congress  of  the  United  States,  which 
shall  consist  of  a  Senate  and  House  of  Representatives. 

See  Story's  Cem.,  sec.  7. 

rekentui'™^  SECTION  2.  The "  House  of  Representatives  shall  be 
^"  Power  oi*  composed  of  members  chosen  every  second  year  by  the 
people  of  the  several  states,  and  the  electors  in  each  state 
shall  have  the  qualifications  requisite  for  electors  of  the 
most  numerous  branch  of  the  state  legislature. 

No  person  shall  be  a  representative  who  shall  not  have 
attained  to  the  age  of  twenty-five  years,  and  been  seven 
years  a  citizen  of  the  United  States,  and  who  shall  not, 
when  elected,  bo  an  inhabitant  of  that  state  in  which  he 
shall  bo  chosen. 

Representatives  and  direct  taxes  shall  bo  apportioned 
among  the  several  states  which  may  be  included  within 
this  Union,  according  to  their  respective  numbers,  which 
shall  be  determined  by  adding  to  the  whole  number  of 
free  persons,  including  those  bound  to  service  for  a  term 
of  years,  and  excluding  Jndians  not  taxed,  three  fifths  of 
all  other  persons.  The  actual  enumeration  shall  be  made 
within  three  years  after  the  first  meeting  of  the  Congress 
of  the  United  States,  and  within  every  subsequent  term 
of  ten  years,  in  such  manner  as  they  shall  by  law  direct. 
The  number  of  representatives  shall  not  exceed  one  for 
every  thirty  thousand;  but  each  state  shall  have  at  least 
one  representative;  and  until  such  enumeration  shall  be 
made,  the  state  of  New  Hampshire  shall  be  entitled  to 
chooso  three,  Massachusetts  eight,  Rhode  Island  and 
Providence  Plantations  one,  Connecticut  five,  New  York 
six,  New  Jersey  four,  Pennsylvania  eight,  Delaware  one, 
Maryland  six,  Virginia  ten.  North  Carolina  five.  South 
Carolina  five,  and  Georgia  three. 

When  vacancies  happen  in  the  representation  from 
any  state,  the  executive  authority  thereof  shall  issue 
writs  of  election  to  fill  such  vacancies. 
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Tlie    House  of    RepreseDtatives   shall    choose    their  uuchMm 
speaker  and  other  officers,  and  shall  have  the  sole  power 
of  impeachment. 

BepreaentatiTe  most  be  an  in-  Direct  tax.  —  A  tax  on  cairiaget 

habitant:    See    k'fu'a  Case,  Clarke  is  not  each   a  direct  tax:  Ihjiioit  v. 

ft  H.  224.     Ad  inliabitant  of  a  Btute  U^iited  Stales,  3  Dall.  171.     Neither  i> 

ia  one  who  la  "honafide  a  member  oE  a  tax  on  thocircnlatioaoF  state  bonlu: 

th»  state,  »nliject  to  all  the  reqaiai-  VcaxU  Bank  v.  Fenno,  8  WalL  533. 

tioos  of  its  bwg,  Knd  entitled  to  ail  Tliis  doea  not  cxcLoJe  tho  ri^ht  to 

tlic  [irivilcges  and  advaatages  which  impose  n  direct  tax  uiion  the  District 

they  confer  ":    Bailey's  Com,  Clarlie  &  of  UoIumbLi,  in  proportion  to  tho  cen- 

H.  411;  ForesOit  Com,  Id.  407.  bus  directed  to  bs  taken  by  the  con- 

Btatea  can  preacribe  no  addi-  atitution:    LonjliborouQh  v,   Blake,  5 

tional   qualiflcatlon*.  — The  con.  Wheat  317. 

■ti  tut  ion  having  fixed  the  qua!  iScation  Tacancybyrengnation,  — The 

oE  members,   no  addiSeiKd  qualifica-  exeCQttve  of  a  state  may  receive  the 

tions  can  rightfully   be  required  by  reiigoation  of  a  member,  and  issue 

the      states;     Barney   v.    llcCrerrs,  writs    for    a  new    election,   without 

Clarke  &  H.  1G7.  waiting  to  be  informed  by  tbo  house 

Modified  an  to  basia  of  rapre-  that  a  vacancy  exists:  ilercer't  Ctwe, 

■antation.  ^  For  modification  of  the  Clarke.  &  U.  44;   Eduxird't  Caee,  Id. 

basis  of  represeatatioD,  see  Fifteenth  02. 
Amendment,  sec.  2. 

Section  3.  The  Senate  of  the  United  States  shall  be 
composed  of  two  senators  from  each  state,  chosen  by  the 
legislature  thereof,  for  six  years;  and  each  senator  shall 
have  one  vote. 

Immediately  after  they  shall  be  assembled  in  conse- 
quence of  the  first  election,  they  shall  be  divided  as 
equally  as  may  be  into  three  classes.  The  seats  of  the 
Senators  of  the  first  class  shall  be  vacated  at  the  expira- 
tion of  the  second  year,  of  the  second  class  at  tho  expira- 
tion of  the  fourth  year,  and  of  the  third  class  at  the  expi- 
ration of  the  sixth  year,  so  that  one  third  may  be  chosen 
every  second  year;  and'  if  vacancies  happen  by  resigna- 
tion, or  otherwise,  during  the  recess  of  the  legislature  of 
any  state,  the  executive  thereof  may  make  temporary 
appointments  until  the  next  meeting  of  the  legislature, 
which  shall  then  fill  such  vacancies. 

No  person  shall  be  a  senator  who  shall  not  have  at- 
tained  to  the  age  of  thirty  years,  and  been  nine  years  a 
citizen  of  the  United  States,  and  who  shall  not,  when 
elected,  be  an  inhabitant  of  that  state  for  which  he  shall 
bo  chosen. 

The  Vice-President  of  the  United  States  shall  be  presi- 
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f  the  Senate,  but  shall  have  no  vote,  unless  they  be 
Y  divided. 

Senate  shall  choose  their  other  officers,  and  also 
ident  pro  tempore,  in  the  absence  of  the  Vice-Presi- 
)r  when  he  shall  exercise  the  office  of  President  of 
[lited  States. 

Senate  shall  have  the  solo  power  to  try  all  impeach- 
.  When  sitting  for  that  purpose,  they  shall  be  on 
r  affirmation.     When  the  President  of  the  United 

is  tried,  the  chief  justice  shall  preside;  and  no 
I  shall  be  convicted  without  the  concurrence  of  two 

of  the  members  present. 

gment  in  coses  of  impeachment  shall  not  extend 
r  than  to  removal  from  office,  and  disqualification 
d  and  enjoy  any  office  of  honor,  trust   or  profit 

the  United  States;  but  the  party  convicted  shall 
:heles3  be  liable  and  subject  to  indictment,  trial, 
lent,  and  punishment,  according  to  law. 

lenate  a  pemuuient  body,  to  nlcct  hb  Euccesuir,  caosea  a  racanc? 

lenato  is  n  peruiiuieiit  body;  to  happen;  and  though  the  exeimtire 

enco  is  coDtinued  and  pcrpet-  of    tho   state  caimot  anticipate    tbo 

ihing'a  Law  of  Legislative  Aa-  event  aad  make  an  appoiDtment  in 

1,  19.  advance  of  the  vacancy,  ho  may  inalte 

piatioa  of  aenator. — The  the  appointment  when  the  preceding 

1  senator  is  vacated  by  a  resig-  term  has  aipired;  CliarUa  Dell's  Com, 

uldreased  to  tlie  executive  of  Congtesaional  Record  for  ]S79' 
M,   notwithstanding  ho  may        Benator  miut  be  A  citixan :  See 

^ivoil  no  notice  that  his  rcBig-  caae  of  Albtrt  OaUatin,  CUrko  &  H- 

has  been  accepted:   Bledto^a  871. 

arke  ft  H.  SC9.  Beaat«  as  a  court  of  impeacb- 

}iiitiii«atof  Benatorbyex-  meiit.  — It  eeems  that  on  the  trial  of 

't  is   not   competent  for  animpeachmentof thePrcsiilent.thcn 

B  of  a  state,  during  the  being  then  no  Vice-Presi  Jont,  the 
president  pro  Umpo't  of  the  senate, 
being  a  member  of  tliat  body,  is  com' 

..._  potent  to  bo  aivom  as  a  member  of  the 

...^  „,,j, :  Lannian'a  court:  3  Johns.  Tr.  300.      When  the 

arkeft  H.  871.  chief  justice  presides  on  the  trial  of 

kiicy     by     expiration     of  an  imneachment,  lie  ha^  a   right  to 

-Avacancy "happena"within  give   tlio   casiing  vote:  1   Johns.  Tr. 

ning  of  tlio  clause  providing  185-187.     Ili  sucli  case,  the  chief  ju'- 

ointment  by  the  enccutivo  of  ticomay  dcciilBallqiiestiouaarisingi" 

c,  whenever  the  office  of  son-  the  progress  cf  the  trial,  subject  to 

iomefl  vacant.     The  expiration  tho  power  of  the  senate:  1  Johns.  Tr. 

ator's  term,  during  a  recess  of  180,  186. 
ilaturc,  that  body  having  failed 

TiON  4.  The  times,  places,  and  manner  of  holding 
)ns  for  senators  and  representatives  shall  bo  pre- 
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sctibed  in  each,  state  by  the  legislature  thereof;  but  the  iiMch4.ii8a. 

Congress  may  at  any  time  by  law  make  or  alter  such 

T^gulations,  except  as  to  the  places  of  choosing  senators. 

The  Congress  shall  assemble  at  least  once  in  every  year, 

^M  such  meeting  shall   be  on  the  first  Monday  in 

^'etember,  unless  they  shall  by  law  appoint  a  different 

Vban  state   foils  to  prorida  Com,  ClarkeS;H.  136.     Thecoiurtitn* 

tat  olection.  — Where  the  lagi^-  tion  of  Oreson  has  fixed,  beyond  the 

tun  of  a  it&te  haa  failed  to  ' '  pTescHbe  control  of  the  legialutare,  the  time  for 

the  timea,  places,  and   manner"   of  election  of  a   rapreBentatiTe  in  Con- 

tmldiog  elections,  at  required  by  tbe  Rren:    S/delv,  Tliajfer,  HCoag.  Elect. 

coutitatiiai,   the  governor  may,   in  Cm.  340. 

aaa  of  a  vacancy,   in    hii  writ  of        Tann.  of   Congresa — The    con- 

election,  give  notice  of  the  time  and  atitntional  term  of  Oongreai  doM  not 

pliee  o[  election;   bnt  a  raaaonaLla  expire  nntil  twelve  o'clock  at  noon,  on 

tiiiM  DDght  to  be  allowed   for  the  tbetihof  March:  II  Stat.  App.  II. 
promDlgation  of  the  notice:    Bog^a 

Section  5-  Each  house  shall  be  the  judge  of  the  Powenoiewh 
elections,  returns,  and  qualifications  of  its  own  members,  rom.  piaceoi 
and  a  majority  of  each  shall  constitute  a  quorum  to  do 
business;  but  a  smaller  number  may  adjourn  from  day 
to  day,  and  may  be  authorized  to  compel  the  attendance 
of  absent  members,  in  such  manner  and  under  such 
penalties  as  each  house  may  provide. 

Each  house  may  determine  the  rules  of  its  proceedings, 
punish  its  members  for  disorderly  behavior,  and  with 
the  coDcnrrence  of  two  thirds,  expel  a  member. 

Each  house  shall  keep  a  journal  of  its  proceedings,  and 
from  time  to  time  publish  the  same,  excepting  such  parts 
as  may,  in  their  judgment,  require  secrecy;  and  the  yeas 
and  nays  of  the  members  of  either  house  on  any  question 
sliall,  at  the  desire  of  one  fifth4)f  those  present,  be  entered 
on  the  journal. 

Neither  house,  during  the  session  of  Congress,  shall, 

vithout  the  consent  of  the  other,  adjourn  for  more  than 

three  days,  nor  to  any  other  place  than  that  in  which 

the  two  houses  shall  be  sitting. 

EridenM  of  election.  — The  r«-  the  refusal  of  the  cxccative  of  a  state 

tinu  from  the  state  anthoritiea  are  to  grant  a  eertificato  of  election  does 

fiaa/ade  eridence  Only  of  an  elec-  not  prejudice  the  rights  of  one  whu 

boa,  Uil  are  not  conclusive  ^>on  the  may  uo  entitled  to  a  seat:    liidiard'i 

kosM:    SytHtding  t.  Mead,  Clarke  k  Cote,  Id.  95. 

H.  1ST;  Setd  t.  CoadM,  Id.  363.    And  Each  house  may  punisli  con- 
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Mkri'h4,  I7KI.    tomptfl. — ThU  doet  not  oxclode  tho  house  baa  jnrudiction  to  inquire,  it 

power  to  pUDLsh  for  contempts  other  htu  no  general  power  to  punisli  for 

than  members  of   tlie  house.      Ths  contempt.     An  order  Lj  the  houaa 

constitution    says   uothing    of    con-  that  a  witneai  be  committed  for  C03- 

tempts.       TbeM    were    loft   to    the  tempt  in  refnitng  to  odswct  a  que>. 
operation    of  the  c 
ciple,  that  every  co 
protect   itself  from  insult  a 

tempt,   withoat  which  right  of  self-  executes  each  nn  order  is  liable  fur 

protection  they  could  not  discharge  damages  in  action  for  taUs  imprison- 

their     high    and    important    duties:  mont:  ffi2'«urn  v,  TAompnni.  103U.  S. 

NwjcRl'a  Cat!,  1  Ani.  L.J.  139;  An-  108.  ^wdersonv.  iJ-inn.  6  Wheat.  201. 

dffOA   V.   Dunn,   C   Wheat.   201;    1  criticised,  And  in  pvt  overruled:  IiL 

Story's  Coin.,  sec.  815-S40;  BoUonv.  C&use -for  expulsion  of  mem- 

Marlia,  1  Dall.  20G.  ber.  ~  It  seems  to  bo  settled,  that  a 

No   genarol  power  to  poniali  member    may  be  expelled   for    any 

contempts.  —  While  each  house  has  misdemeanor,  which  though  not  pun- 

the  power  to  punish  its  own  memben  isbable  by  any  statute,  is  mconsistent 

for  disorderly  conduct,  or  for  failing  with  the  trust  und  duty  of  a  member: 

to  atteud  its  sittings,  and  to  punish  a  Bloani'*  Cote  cited  in  1  Storv's  Com., 

witness  for  contumacious  refusal  to  sec.   83S;  Sraiih'a   Cam,  J  Bail  L.  J. 

testify  in  a  matter  of    which  sqch  4130. 

com^iuationj  SECTION  6.  The  senators  and  representatives  shall  re- 
m'Smwraf'"'  ceive  a  compensation  for  their  services,  to  be  ascertained 
by  law,  and  paid  out  of  the  treasury  of  the  United  States. 
They  shall,  in  all  cases  except  treason,  felony,  and  breach 
of  the  peace,  be  privileged  from  arrest  during  their  at- 
tendance at  the  session  of  their  respective  houses,  and 
in  going  to  and  returning  from  the  same;  and  for  any 
speech  or  debate  in  either  house,  they  shall  not  be  ques- 
tioned in  any  other  place. 

No  senator  or  representative  shall,  during  the  time 
for  which  he  was  elected,  be  appointed  to  any  civil  office 
under  the  authority  of  the  United  States,  which  shall 
have  been  created,  or  the  emoluments  whereof  shall  have 
been  increased,  during  such  time;  and  no  person  hold- 
ing any  office  under  the  United  States  shall  be  a  mem- 
ber of  either  house  during  his  continuance  in  office. 

Frivilese  from  arrest  and  in  attendance  on  their  public  dntiesi 
civil  process. — This  would  seem  Oryrr't  Lemtc  v.  Irvin,  4  Dall.  lOT; 
to  extend  to  all  iodicUUe  offenses,  as  Nona -v.  Edtali,  1  Wall  Jr.  191;  1 
well  thoso  which  are  in  fact  attended  Story's  Com.,  sec.  8G0;  Coxt  v.  jfc- 
with  force  and  violence  as  thoso  whicli  Cknadian,  3  DalL  478. 
are  only  constructive  breaches  of  the  Ooe  who  goes  to  Washington  duly 
peace  of  the  government,  inasmuch  commissioned  to  represent  a  state  in 
OS  thoy  violate  its  good  ardor:  1  Bla.  Congress  is  privileged  from  arrest 
Com.  IGO;  1  Story's  Com.,  boo.  SGo.  while  goine,  remaining,  and  retlim- 
They  are  privileged  not  only  from  inj;,  though  it  ba  aubsoquently  de- 
arrest  both  on  judicial  and  mesne  cidcd  by  Congress  that  he  is  not 
process,  but  also  from  the  service  of  a  entitled  toaseatthere;heisprotecteil 
ir  other  civil  process,  while  nutil  he  reaches  home,  if  he  return  as 
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'  under  the  United  States,  &fter  he  hu  iunb*.ma. 

Du'ilon  V.  Ilal^ad,  i  Penn.  Law  J.  been  elected  to  and  taken  Ilia  seat  in                       ~ 

237.  Congreu,  operateg  as  a  forfeiture  of 

Privil«ge  of  debate.  —  The  pro-  his  seat:   Kan  if  e«' Cow,  Ckrke  ft  H. 

tectioQ  given  by  the  constitution  to  132. 

sesatora  and  represoDtatiTes  a^iinBt  To  exeoata  tbe  dutiea  of  an  office 

liability  for  any  "speech  or  debate"  nndar  tlia  United  States,  aft«r  one  ia 

extenda  to  written  or  oral  speech,  in-  elected  to  Congress,  is  not  a  dls^uali- 

cluding  reports,  resolutions,  and  rec-  fication;    sach  office   being  reainied 

ommendationapresentedbyinemberB:  prior  to  tlie  taking  of  the  seat:  llam- 

Kilhoam  V.  Thooipeon,  103  U.  S.  168.  mond  v.  HtrrvJc,   Clarke  ft  H.   287; 

AcceptBnce  of  other  office  b^  EnrWa  Cote,  Id.- 314;  Matfford'i  Oim, 

seimtor  or  represeutatlTe. — The  Id.  316. 
acceptance  by  a  member  of  any  office 

Section  7.     All  bills  for  raising  revenue  shall  originate  Procedure  in 

°  °  pasaiog  bills, 

in  the  House  of  Representatives;  but  the  Senate  may  pro-  ^[Jfi^ijf^'*^ 
pose  or  concur  with  amendments  as  on  other  bills. 

Every  bill  which  .shall  have  passed  the  House  of  Kepre- 
sentatives  and  the  Senate,  shall,  before  it  become  a  law, 
be  presented  to  the  President  of  the  United  States.  If 
liC  approve  he  shall  sign  it,  but  if  not  he  shall  return  it, 
with  his  objections  to  that  house  in  which  it  shall  have 
originated,  who  shall  enter  the  objections  at  large  on 
their  journal,  and  proceed  to  reconsider  it.  If  after  such 
reconsideration  two  thirds  of  that  house  shall  agree  to 
pass  the  bill,  it  shall  be  sent,  together  with  the  objec- 
tions, to  the  other  house,  by  which  it  shall  likewise  be 
reconsidered,  and  if  approved  by  two  thirds  of  that 
house  it  shall  become  a  law.  But  in  all  such  cases  the 
votes  of  both  houses  shall  be  determined  by  yeas  and 
nays,  and  the  names  of  tho  persons  voting  for  and 
against  the  bill  shall  be  entered  on  the  journal  of  each 
house  respectively.  If  any  bill  shall  not  be  returned  by 
the  President  within  ten  days  (Sundays  excepted)  after 
it  shall  have  been  presented  to  him,  the  same  shall  be  a 
law,  in  like  manner  as  if  he  had  signed  it,  unless  the 
Congress  by  their  adjournment  prevent  its  return,  in 
which  case  it  shall  not  be  a  law. 

Every  order,  resolution,  or  vote  to  which  the  concur- 
rence of  the  Senate  and  House  of  Representatives  may  be 
necessary  (except  on  a  question  of  adjournment),  shall 
bo  presented  to  the  President  of  the  United  States;  and 
Iwfore  tho  same  shall  take  efiect,  shall  be  approved  by 
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uutib4.vjm.  him,  or  being  disapproved  by  him,  ahaD  be  repassed  by 
two  thirds  of 'the  Senate  and  House  of  Representatives, 
according  to  the  rules  and  limitations  prescribed  in  the 
case  of  a  bill. 

WlMnbillBtekaaflbct. —Every  uid  not  two    thiirla    of    the    whola 

Lit)   lakes    effect   aa    a  Uw  from    the  Scute:   9  L.  R.   196.       In     the  rad- 

timc  when  it  U  approved  bj  the  Presi-  fication  of  treaties,  it  ia  expressly  pro* 

dent,  aud  then  its  cQoct  isprojpective,  rided  thai  two  thirda  of  ttie  seiutars 

and  not  retrospective.      Tbo  doctrine  present  iitukll    concur:   See    Cnatings 

that  in  law  there  ia  no  fraction  of  a  Law  of   Legislative    AsaeinbLes,    sec 

day   i>  a  mere  legal    fiction,  and  has  2387.                                                           ^ 

no  application  i:i  such  a  case:  In  (Ae  Joint  nsolntioiis   bAve   eflbrt 

MaUrr  qf  liieliardtoH,  2  Story,   571;  of   l»w.  —  A    joint    resolatiou,    ap- 

Feoyle  v.  CamjJ^lL,  1   C»l.  400.      But  proved     by   the    PreoiJeat,    or    dnly 

see  In  die  Matter  qf  Wtlman,  20  Vt.  passed  withont  hia  approval,   baa  all 

Gj3;  Jn  Uie  Matter  of  llouxg,  21  Id.  the   effect  of   a  Jaw,      But    separate 

Olfl.  rcsolntions  of  either  house,  cicept  in 

On  July  7,  ISS6,  tbo  Senate  of  tlie  matters   appertaining    to   their   own 

Uniteil  Slates  decided,  by  n  vo(«  of  parliamentary   rights,  have   no   legal 

thirty-four  to  seven,  that  two  thirils  effect  to  ootutrain  the  sctiiui  of  the 

ot  a  <|uonim  only  were  requisite   to  President  or  of  the  heaJs  of  depart- 

pan  a  bill  over  the  Preaident'a  veto,  menta:  6  Opin.  680. 

Pwjarsoicon.      SECTION  8.     The  Congress  shall  have  power, — 

To  lay  and  collect  taxes,  duties,  imposts,  and  excises, 
to  pay  the  debts  and  provide  for  the  common  defense  and 
general  welfare  of  the  United  States;  but  all  duties,  im- 
posts, and  excises  shall  be  uniform  throughout  the 
United  States; 

To  borrow  money  on  the  credit  of  the  United  States; 

To  regulate  commerce  with  foreign  nations  and  among 
the  several  states  and  with  the  Indian  tribes; 

To  establish  an  uniform  rule  of  naturalization;  and 
uniform  laws  on  the  subject  of  bankruptcies  throughout 
the  United  States; 

To  coin  money,  regulate  the  value  thereof,  and  of 
foreign  coin,  and  fix  the  standard  of  weights  and  meas- 
ures; 

To  provide  for  the  punishment  of  counterfeiting  the 
securities  and  current  coin  of  the  United  States; 

To  establish  post-oflBces  and  post-roads; 

To  promote  the  progress  of  science  and  useful  arts,  by 
securing  for  limited  times  to  authors  and  inventors  the 
exclusive  right  to  their  respective  writings  and  discov- 
eries; 

To  constitute  tribunals  inferior  to  the  Supreme  Court; 
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To  define  and  punish  piracies  and  felonies  committed  M«rch  ^.  xtb. 

<jnl>ie  liigh  seas  and  offenses  against  the  law  of  nations; 

To  declare  war,  grant  letters  of  marque  and  reprisal, 

and  make  rules  concerning  captures  on  land  and  water; 

To  rmse  and  support  armies;  but  no  appropriation  of 

money  to  that  use  shall  be  for  a  longer  term  than  two  • 

years; 

To  provide  and  maintain  a  navy. 

To  make  rules  for  the  government  and  regulation  of 
tUe  land  and  naval  forces; 

To  provide  for  calling  forth  the  militia  to  execute  the 
la«s  of  the  Union,  suppress  insurrections,  and  repel  in- 
rastons; 

To  provide  for  organizing,  arming,  and  disciplining 
tlie  militia,  and  for  governing  such  part  of  them  as  may 
be  employed  in  the  service  of  the  United  States,  reserv- 
ing to  the  states,  respectively,  the  appointment  of  the 
officers,  and  the  authority  of  training  the  militia  accord- 
ing to  the  discipline  prescribed  by  Congress; 

To  exercise  exclusive  legislation  in  all  cases  whatso- 
ever, over  such  district  (not  exceeding  ten  miles  square) 
03  may,  by  cession  of  particular  states,  and  the  accept- 
ance of  Congress,  become  the  seat  of  the  government  of 
the  United  States,  and  to  exercise  like  authority  over  all- 
phces  purchased  by  the  consent  of  the  legislature  of  the 
state  in  which  the  same  shall  be,  for  the  erection  of  forts, 
magazines,  arsenals,  dock-yards,  and,other  needful  build- 
ings; and 

To  make  all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution  the  foregoing  powers,  and  all- 
other  powers  vested  by  this  constitution  in  the  govern- 
meat  of  the  United  States,  or  in  any  department  or 
officer  thereof. 

Pdww  of  taxation  by  Con-  fee:  LUewe  Tax  Catta,  6  WftlL  4C2; 
ptM.  —  Tbe  [rawer  to  levy  Aud  col-    6  Blatchf.  201.     But  it  cannot  levy  a 


t  tues,  dntiei,  imposts,  and  c 

ena  11  eo-arteiuive  with  the  territory  cer  o 

al  tba  Cnitod  Statca:   Louo/iLorou'jk  Wall.  113 

T.  Blaix,   6  Wheat   3J7.     Concreas  Congress  ia  not  empowered  to  tax 

taj  lery  a  tax   npon  eertaia  uuai-  for  those  purpo!ie«  which  are  within 

■coa,  by  the  imposition  of  a  liceoM  tb«  exclusive  province  of  the  atates: 
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Uueb  <  ITSB;     OiiboM  v.  Ogdm,  9  Wheit.  109.    Th«  tneuis  by  which  it  can  be  cairied  0:1, 

■ —  taking  l>ower  is  not  limited  bjr  thu  wbother  by  tiie  free  nsvisation  of  tlie 

prohibitioQ    ftgaiutt   taking    private  waters  of  the  sevcrnl  atates,  or  by  a 

property  without  compeiuation:  0U~  passage  overlaDd  tbrocgh  tbe  aCates, 

man  v.  S!itboyQaii,  2  Black,  510.  where  aQch  passage  becomes  necessary 

Boatriction  on  t&zing  powor  to   the    commercial    intercourse    bo- 

of   «tatea.  — Tbe    states    have    no  tweea  the  states:  CorfieU  v.  Coryrll, 

power  to  tax  the  loans  of  the  United  4  Wash.  C  C.  378;    PenriyltaiiLi  v. 

States:     Wttloti   v.    dtjf    Coutieil   <^  WkMling  is  Bil  Bridgi  Co.,  19  How. 

Charktton,  2  Pet.  M9,  405;  Bank  qf  421;  Coftunhu  Inmrance  Co.  v.  Peorin 

ComnumataUk    v.    Commiaaamtn    qf  Bridge  Co.,  0  McLean,  TO;  Cotumliia 

Taxa  qf  Nea   York,  2  BUck,  620;  ItanrtUKt  Co.  v.  Carfenim,  0  IiL  209; 

Banh   Tax   Case,  2  WolL  200;    Van  JoUu  v.  Terre  Haute  Draa  Bridje  Co.. 

AUm  V.  AastmoTt,  3  Iil.  fi73;  Ptopit  0  ll  237;   Uniud  State*  v.  Itaitroad 

T.  CommtMioneTi,  4  Id.  244;  BradUy  Bridge  Co.,  0  Id.  618.     This  claosa 

V.  People,  4  Id.  459;  BaiJ:  v.  Super-  confers  tho  power  to  impose  cmbar- 

titors,  7  Id.  2G;  Bank  v.  Mayor  qflfeta  Roes;  Oibboiu  v.  Onden,  0  Wheat.  1 91 ; 

roil:,  7  Id.  10;  SocUtjf/ar  Sarmyfi  v.  UnUtd  Slatet  v.  TU   WilHam,  2  HaU 

Coitf,  0  Id.  594;  Proadent  Inatitation  L.  J.  255,  272;  QlovixiUr  Ferry  Co. 

V.  MaagacliustUa,  0  Id.  Oil;  Hamilton  v.  Pennmbamo,  114  U.  S.  19G.     And 

Co.  V.  MatsadnuetU,  0  Id.  G32;  Bank  to  poaish  crimes  upon  atraadod  ves- 

0/ Louisville  V.  Ktjdtu-hi,  D  Id.  353.  aeli:  UniUtd  States  v.  Coombs,  12  Fet. 

Btate  taxation  of  tnatnunen-  72.      See   also  Gibbons  v.   Ogden,   9 

talitieB  of  tlio  general  gorem-  Wheat.  203;  A'ns  Zorjt  v.   ifiln,   II 

mant.  —  Tho    bUI«    caiiQot    use   its  Pet.  102;  Coofcy  v.  Board  qf  Wardens, 

toxiag  powers  in  such  manner  as  to  12  How.  299;  SnM  v.  Marylaiid,  18 

defeat,    embarrass,    or    burden   tho  J<L  "Jl;  Dunluini  v.  Lamplierr,  3  Giay, 

o[icrations  of  tho  general  government;  2GS;  Ex  parte  ilcNeil,  13  WalL  2^; 

and  therefore  cannot  tax  instromen-  Ediaards   v.    Sleatfislap    Panama,    1 

talttica  created  by  tho  general  gov-  Deody,  35;  S.  C,  1  Or.  416. 

omment   for  curying  on  its  opera-  A  state  law  which   leqairos    (be 

tio^;    l[cC«liough    v.   Maryland,    4  masters  of  vessels  engaged  in  foreign 

Wheat.  432;  Railroad  Tax  Cases,  S  commerce  to  pay  a  certain  sum  to  a 

Saw.  238;  Santa  Clara  Tax  Cases,  9  stato  officer,  on  acconnt  of  every  paa- 

Id.  IG5.  senger  brought  from  a  foreign  conntry 

But  such  oxcmption  does  not,  un-  into  the  state,  conflicts  with  tho  coti- 

lcs3  sQ  declared  by  Congress,  extend  atitution   and   laws  of   tho    United 

to  instriimcDtalitics  created  by  the  Stat«e:  SndtA  v.  Turner,  7  How.  283; 

state,  and  adopted  by  the  general  car-  sco    also    Blkison   v.    thlassdine,    2 

crnment    for  its  convenience.      N«  Wh.  Cr.  tt  6C;    1  Opin.  C59;  2  Id. 

does  the  [act  that  tho  general  govern-  42G;  Broan  v.  ifarymad,  12  \Vhoat- 

ment,  in  order  to  make  a  private  cOr-  419;  IfaiJian  v.  Louisiana,  8  How.  73; 

poratioa  more  availablo  m  on  instm-  Mamr  v.  Orima,  8  Id.  490;  Tkurioa 

mentality  for  corryiag  on  its  opera-  v.  ilaeiadaaetts,  0  How.   fiOl;    Slate 

ticna,  has  conferred  upon,  it  additional  v.  Allmond,  4  Am.  L.  K.  538;   Wit/i-- 

privilcgos    and   bcnellts,   protect   it  ers  v.  Buckley,  20  How.  84.   Fees  tn 

from  taxation  by  tbe  atato:  Baiiwcry  port-wardens,  when   illegal,  because 

C>.  V.  Peaniiian,  18  Wall.  5;  Santa  a  regnlation  of  commerce:    SoathiiTt 

Ctitra  Tax  Cares,  0  Saw.  1115.  Sltarns/iip  Co.  v.  Port-aardena  <if  A'eio 

Power  to  rebate  commerce.  Orleam,  C  Walk  31;  People  v.  Com- 

—  Tliis  power,  like  all  others  vested  pagnit  Otnircde,  107  U.  S.  59;  Olou- 

iu  Congress,  is  complete  in  itself,  may  cater     Ferry    Co.    v.    PenTisylvania, 

be  exercised  to  its  ntniost  extent,  and  114   Id.   100;  Peopfc  v.   Pacific  JUaU 

acknowledges   no   limitations   other  Steamship  Co.,  8  Suvr.GWt. 

tha-i  arc  prescribed  in  tlio  coastita-  Congress  lias  power  to  prevent  the 

tiou:  GU>lxtas\.  Om^en,  0  Wheat.  193.  obstraction   of  any  navigable    river 

Co  :i:ncrco  with  foreign  nations  and  which   is  n  means  of  commcrco  be- 

ainong  tlio  several  statca  can  mean  twcen  any  two  or  more  states:   Wori^t 

nothing  more  than  intercourse  with  v,  JiincUoa  Hailroad,  6  McLean,  ^-C; 

tbodouatious,  and  nmono  those  Btatca.  JoUij  v.   Terre  Ilaiite  Draio   Biidge 

for  tlio  purposes  of  trade,  bo  the  ob-  Ci.,    6   Iil.    237;     Deuoe  v.    Pennre 

jec'  of  trade  what  it  may;  and  thia  Fi-rry  Bi-idge   Co.,  3  Am.   L.  R.  79, 

iiit:;rcourse    must    include    all    tho  Wlicrc  tho  stream  is  wholly  within  a 


ivGoogle 


3.8.] 


coNsnTunoN  of  united  states. 


■inglo  siate,  see  Vtatie  v.  Afoor,  14 
How.  66Si  WUaoH  v.  Blactbird  Creek 
MartA  Co.,  2  Fet.  251)  Siiaman  t. 
Svimi  Rmr  Sridge  Co.,  2  Wall.  403; 
Oamaa  t.  P/^adthMa,  3  Wall.  703; 
7%  Pooaic  BWc^seo,  3  Id.  TS2.  Bail, 
-ways,  u  a  meuu  of  carrying  on  com- 
merce, are  equall]''  aubjcct  to  the 
regulation  of  Vaagreta  aa  ateamboats : 
(Miy  V,  CSrUon  Bribe,  16  Am.  L.  R. 
149. 

Iiimit  of  power  over  navi^ble 
ivatars.  —  CongreBs  has  no  power  to 
anthorizo  the  destrnction  of  the  navi- 
gability of  a  navigable  stream  within 
«  state,  for  potposes  wholly  nncon- 
nected  with  commercs  and  post-roods. 
It»  power  over  such  streams  is  lim- 
ited to  the  regulation  of  commerce  and 
theestaiilishmgof  poat-roads:  Mimnii 
Ddrrit  Caie,  0  Saw.  441. 

Iiocsl  regiilotioiis  by  atatsa.  — 
The  states  have  power  to  make  laws 
ngnlating  the  landing  and  receiving 
of  passengGra  and  freight  comina  to 
their  ports  &om  other  states  and  ^om 
foreign  conatriea,  so  far  only  as  may 
be  necessary  to  prevent  ctmfnsion  and 
eolliiions  among  vessels,  and  to  insure 
safety  and  convenience  and  facilitate 
tfa«  receiving  and  discharge  of  patsen- 
gers  and  freight:  Qhttcetter  Frrry  Co. 
V.  Ptmaj/hania,  IM  U.  S.  100. 

In  the  ahaence  of  legislation  by  Con- 
gress on  the  subject,  a  state  law  ao- 
thoriziiig  bridges  or  other  stractnrea 
Bcrasa  navigable  strcaciui  which  ero 
wholly  withm  the  state  ia  not  repng- 
nsat  to  the  constitntion  of  the  United 
States:  Wilton  v.  BladAird  CrteL  Co.. 
2  Pet  245;  Oilrnaa  v.  Philadelplaa,  3 
WalL  713;  Pound  v.  Turdx.  05  U.  S. 
459. 

And  generally,  in  respect  to  com- 
tnerdal  matters,  which  nio  local  and 
limited  in  their  scope,  not  requiring 
national  and  nniform  regulatiims,  the 
•tatea  may  regalate  them  nntil  Con- 
gRSS  interferes.  But  as  soon  as  Con- 
gresB  acts,  the  state  is  excluded: 
OUniaiter  Ftny  Co.  v.  Ptnmyivania, 
114  U.  S.  19G;  £roirnv.  Bouston,  114 
LL  622. 

Bagulation  of  carrieis,  ivar«- 
JuraBemea,  etc. — Employments  car- 
ried on  in  the  state,  which  are  in 
their  natnre  pubKc,  such  as  those  of 
common  carriers,  warehousemen,  and 
tho  like,  are  subject  to  regulation  by 
the  legislative  power  of  the  state,  not 
only  as  to  the  manner  of  conducting 
them,  but  also  in  respect  of  the 
dioTgea  therefor;  and  the  fact  that 


rerulatioua  made  by  the  state  may  in-  Hueh  i,  vna. 

cidentally  affect  interatate  commerce  -. 

does  not,  in  the  absence  of  any  action 
in  the  ■        -      ~ 
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Bailway  corporations  have  extraor- 
dinary powers  confatred  upon  them 
in  order  that  they  may  the  better 
serve  the  public  as  earners  for  hire. 
They  are  enf^ed  in  a  publio  employ- 
ment, affecting  tho  public  interests, 
and  arc  tbcretore  subject  to  Icaislativo 
control  aa  to  their  rates  of  fare  and 
freight,  unless  protected  by  their 
charters.  So  far  aa  their  buainesa  is 
carried  on  wholly  within  a  single  state, 
the  regulation  thereof  ia  a  matter  of 
domestic  concern,  and  wholly  within 
the  power  of  the  state;  and  nntil 
Congieas  shall  interfere,  the  state  may 
make  such  regulations  aa  may  lie 
necessary  for  Uie  promotion  of  the 
genenU  welfare  of  the  people  within  its 
jurisdiction,  even  thoush  in  doing  so, 
those  outside  its  jurisdiction  may  be 
iacidentally  affected :  CIdcago  <£  R.  Co, 
V.  /owa,  »*  U.  3.  155. 

A  charter  granted  to  a  railway  com- 
pany by  a  state  legislature  contained 
a  provision  authoriiing  the  corp(»«- 
tioB  "to  demand  ana  reoeive  such 
sum  or  auma  of  money  for  the  trans- 
portation of  persons  and  property,  and 
lor  atorage  of  property,  as  it  shall 
deem  reasonable."  The  constitution 
of  the  atate,  in  force  at  the  time  this 


"may  be  altered  or  repeated  by  the 
legialatQre  at  any  time  after  their  pas- 
sage." Under  this  provision  of  the 
constitution,  the  atate  posaesses  the 
power  to  regulate,  by  legislative 
enactment,  the  rates  of  fares  and 
freights  to  be  charged  by  the  com- 
pany; and  such  regulation  ia  not  in 
violation  of  the  constitution  of  the 
United  SUtca;  Peik  v.  Cliicago  etc. 
B.  Co.,  04  U.  S.  164. 

Whenever  the  aubjects  ia  regard  to 
which  a  power  to  rseulate  eonimoree 
ia  asaerted  are  in  their  natnre  na- 
tional, or  admit  of  one  uniform  sys- 
tem or  plan  of  regulation,  they  are 
eiclnsivEly  within  Sio  regulating  con- 
trol of  Congress.  The  transportation 
of  freight,  or  the  aubjects  of  com- 
merce.  ia  a  conatituent  part  of 
commerce  itself;  and  a  tax  upon 
freight  transported  from  state  to  state 
ia  a  regulLition  of  commerce  among 
the  states,  and  a  state  statute  impoa- 
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United  States:    Com   i}f  Uu  Frtight  Congreu:  GotdtH  T.  Pnita,  3  Waah. 

Tax,  15  ■P'all.  232;  P.  C.  S.  S.  Co.  v.  C.  (J.  313.     To  what  tbe  power  ei- 

Jl.  Ji.  ConaniMionen,  9  Saw.  253.  tends:    la  re   ATet'n,    1    How.    277; 

But  a  tax  upon  the  grou  recmta  of  MiUhdl  t.  Oreal  Worht  M.  Ji  M.  Co., 
a  milwa;  company  ii  not  a  regu^tion  2  Story,  648;  /n  re  Arnold,  IG  Am  I„ 
of  interstate  commarco,  nor  a  tai  R.  624;  la  rt  AlvUer,  1  Deady,  523- 
npoQ  importa  and  exports;  a,  statute  B&nkrupt  law*.  —  The  8tBt«a 
oi  a  state  impoaingalax  upon  such  have  authority  to  paaa  bankrnpt  laws, 
gross  receipts  ia  not  an  infringement  provided  they  do  not  impair  the  ob- 
of  the  constitution  of  tbe  United  ligation  of  contracta,  and  provided 
States,  notwithstanding  the  fact  that  there  bo  no  act  of  Congress  in  force 
the  groaa  receipts  so  taxed  and  made  to  establish  a  uniform  system  of  bank- 
up,  in  pori^  trom  freights  received  roptcj  conflicting  wiUi  each  laws; 
for  tlie  transportation  of  merchandise  Starga  v.  Cnnenin^ield,  i  Wheat.  1C2; 
from  state  to  state:  Rfoding  RaUroad  McMillan  v.  itcNall,  4  Id.  209;  and 
Co.  V.  Fennsj/leatiia,  15  Wall.  284.  see  Farm.  <t  MixA.  Bahl:  v.  StniUi,  0 

Begulation  of  commerce -with  Id.     131;.    Ogdm    v.     Sminden,     12 

the  Indiana.  —  Under  the  power  to  Id.    213;    Mason   v.    Haile,     12    Id. 

regulate  commerce  with  the  Indian  370;  BogU  v.  Zacharit,  0  Pet.  34S,  635; 

tribes,  Congreas  have  power  to  pro-  Btrr»  v.  Ilaug/ilon,  9  Id.  329;  Cook  v. 

hibit  all  interconrse  with  them,  ex-  Moffat,  5  How.  295. 

cept  nnder  a  license:  Utiiltd  Slates  v.  To  coin  monoy.  —  Congrcsa  haa 

Citna,  1  McLean,  254.    And  may  also  power  to  give  to  treasury  notes  tha 

prohibit  the  aale  of  liquor  to  an  la-  character    and    qualities   of    money: 

dian,  under  the  charge  of  on  Indian  Legal   Ttnder   Casa,   12  Wall.    6KI; 

agent,  within  the  limits  of  a  state:  Dodry  v.  SmilJt,  13  Id.  604;  Rairrtxtd 

United  Slalei  v.  Hotlidas.ZVfalL  407;  v.  JohiiMti,  15  Id.  193;  Legal  Tender 

UnUed   State)  v.    Sliato  Mux,  2  Saw.  Gate,  110  U.  S.  421. 

364;  United  Slalei  v.  Ear!,  9  Saw.  79.  Fowar  to  puniali  countar&it- 

But  this  power  does  not  confer  on  the  Ingf.  — The  power  to  punish  the  crime 

national  government  a  general  juris-  of  passing  counterfeit  money  is  poB- 

diction    over    an   Indian    territory,  aessed  by  tbe  states:  /'ox  v.  Ohio,  0 

witiiin    tbe    boundaries    of   a  state:  How.  410,     Congres',  may  provide  for 

United  Slates  v.   Bailey,   1  McLean,  punishing  the  crime  of  bringing  into 

234.     An  act  of  Congress  may  super-  the  United  States  false,  forged,  and 

sede  a  prior  treaty  with  an  Indian  counterfeit  coins,  made  in  the  simiU- 

tribe:    T/m  Ckerobee  T<Aaceo,  11  Wall,  tnde  of  coins  of  the  United  States, 

G21 .  and  also  for  the  crime  of  nttering  and 

Uay  regulate  commerca  vith  passing  the  same:    Unittd  States   v. 

the  Indiana  irreapective  of  etate  Marirpld,  9  How.  5G0. 

lines.  — Congress  has  power  to  legii-  Pasaing  counterfeit  money.  — 

late  upon  the  snbiect  of  intercourse  The  power  to  punish  the  maldng  of 

wiUi  the  Indian  tribes,  wherever  they  counterfeit  money  rests  exclnsively  in 

exist,   irrespective  of  state  linas  or  the   general    government.     Bot    the 

govemments:  United  States  v.  Bridle-  etate  has  power  to  pnnish  for  uttering 

man,   7   Saw.   243;   United  Slata  v.  it.  Dot  because  it  debases  or  affects  the 

Barnhari,  10  Id.  491.  currency,  —  asubjectoverwhichCon- 

And  this  power  includes  tbe  power  gross  has  exclusive  control,  —but  be- . 

to  provide  for  the  prosecntion  and  cause  it  is  a  frand  upon  those  who  ai« 

pnnisbmont  of  persons  who  commit  deceived  into  accepting  it:  Staie  r. 

crimes  against  Indians  upon  reserva-  Brovin,  2  Or.  221. 

tions:  Umttd  States  v.  Bi-idleman,  su-  Poat-offlcea  and  poat-roada.  — 

pro:  United  States  v.  ifartin,  S  Saw.  It  is  under  the  power   to  establish 

473;  United  States  v.  BaytOuat,  svpra.  post-offices  and  post-roads  that  Con- 

Natoralization.  —  Tbe  power  to  gresa  baa  adopted  the  mail  regxilationa 

pajs  naturalization  laws  is  exclusively  of  the  Union,  and  punish  all  depreda- 

111    Congress:    Chirae   v.    Ckirat,    2  tions  on  the  mail:  Blurtevanls  v.  City 

Wheat  269;  United  StaUs  v.  Viilato,  (/  AUim,  3  McLean,  393.     As  to  the 

2DaU.  372;  Tliurlowv.  Massachusetle,  power    to   eatabtiah   post-roads,   see 

5  How.  566:  Smith  v.   Turner,  7  Id.  Pei/nsgloania  v.   Wherling  and  Belmont 

550;  Ooldea  v.  PHaee.  3  Wash.  C.  C.  Bridge  Co.,  IS  How.  421. 
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Ihtntts  and  (jopyriKlLt — Pat- 

csta  are  eatitled  to  a  uberol  coa- 
itnction,  aince  they  axe  not  granted 
M  mbKctiona  ttpon  the  Hghta  of  the 
CMEumuiitf,  "bat  to  promote  the 
piugien  of  Eciance  and  the  oaefal 
uti ":  Blaadiard  v.  Spmgae,  3  Sum. 
535;  Gratd  v.  Raymond,  6  Pet:  21S; 
Baag  T.  Emerwn,  6  How.  4S6;  Brookt 
T.  JW*.  15  Id.  223.  The  power  of 
CuDgrcis  apon  the  saliject  ol  ^^tents 
ii  plenuy  bf  the  terms  of  the  coosti- 
tntimi,  and  u  there  are  no  reabainta 
ID  its  exerciae,  there  can  be  no  limits 
tKm  of  their  ri^t  to  modify  their 
legiilituHi  at  their  pleasnre,  to  that 
tl^  do  Dot  take  away  the  rights  of 
pTHierty  in  existiiiKpat«iita:  McCtarg 
T.  Kisgdaad,  1  Id.  206.  Therefore 
Cimgrees  has  the  power  to  grant  the 
oteiisitHi  of  a  patent,  which  haa  been 
noewed  nnder  the  act  oE  183S: 
Blaomtr  v.  St<^ey,  S  McLean,  158. 
Dieir  power  to  reserve  rights  and 
privil^os  to  aangneee,  on  extending 
the  tenna  of  a  patent,  ia  incidental  to 
the  geneia]  power  conferred  by  the 
coDstitntioat  Blandtard  Oun  Stock 
Ttniiui  Factors  V.  Earner,  1  Blatrhf. 
Sis.  Congrees  is  not  empowered  to 
piM  Uwi  for  the  benefit  oE  anthers 
and  iDTentori,  except  as  a  means  of 
pemoting  the  progress  of  "science 
ud  the  osefat  arts  *' :  Martiaetli  v. 
ilnuidn,  1  Deady,  223.  It  cannot 
glut  the  exclosive  right  to  exhibit 
an  inmuval  spectacle:  Id.  222. 

In  the  United  States,  an  author  has 
DO  exclusive  property  in  a  pcblished 
vork,  except  under  some  act  of  Con- 
groi:  Whratanv.  Pttari,  9  Pet.  501; 
'  «  DwUtji  T.  Ma^hoD,  3  N.  Y.  0. 
■"-"-le  piracias.  — The  eriniB 
,  ,  t  defined  by  the  Uw  of 
natMos  with  reasonable  certuutj; 
UiaM  StcUa  y.  Smith,  S  Wheat.  ISa 
Fcr  defllution  of  a  pirate,  see  Uniled 
Slam  T.  Baier,  6  BLitchf.  G. 

To  daclATs  w&r.  ^  As  a  coiue- 
quenoo  of  the  power  of  declaring  war 
■nd  making  treaties,  the  government 
IHBQSiiu  tlui  power  of  acquiring  terri- 
Urj  either  by  conquest  or  treaty: 
Anerican  IwHranct  Co.  v.  Canttr,  1 
Fm.  642.  When  the  legislative  aa- 
thodtj  has  declared  war,  the  ezccu- 
Ine  anthority,  to  whom  its  execution 
i*  collided,  is  baund  to  carry  it  into 
dect;  he  has  a  discretion  rested  in 
Un  as  to  the  manner  and  extent;  bat 
he  eumot  lawfully  transcend  the  rules 
rf  varfue  eetabluhed  among  civilised 
BitHu":  Bmen  t.  United  S'Mei,  8 


To  daflne  i 


Cranch,   153.      The    United    Statu,  Harch  1,1789. 

under  the  present  eonatitutiou,  can-  

not  acquire  territory  to  be  held  as  a 
colony,  to  bo  governed  at  its  will  and 
pleaauro.  But  it  may  acquire  terri- 
tory oaA  goveru  it  as  snch,  untiL  in 
the  judgment  of  Congress  it  has  suffi. 


Scott  V.  Stafford,  19  How.  447. 
state  of  actoal  war  may  exist  without 
any  formal  declaration  of  it  by  either 
party;  and  this  is  trae  both  of  a  civil 
and  foreign  war.  A  civil  war  exists 
whenever  the  regular  course  of  justice 
is  interrupted  by  revolt^  rebellion,  or 
that  courts  cannot  be 
,  "  .  cutodoi 
footing  as  .  l        = 

iment  were  foreign  invaders: 
Prse  C(au.  2  Black,  G35.  The  effect 
of  war  npon  the  citizens  of  the  hostile 
nations;  The  William  Bagaixy,  5  Wall. 
337.  The  President  can  recognize  a 
state  of  war  as  actually  existing,  and 
the  coarts  are  bound  by  auch  recogni- 
tion: Benema  t.  Cily  Firt  [runirance 
Co.,  6  Blatchf.  446.  Congress  can 
determine  what  prox«rty  of  public 
enemies  sbaU  be  coimscated:  Uiiiud 
Slalea  v.  JfUfer,  1 1  Wall.  229.  It  may 
carry  on  a  civil  war  as  well  as  a  for- 
eign one:  TyUrr.  D(fnta,  11  Id.  331. 
Aothority  to    suppress    rebellion   is 

found  in  that  to  suppress" '""~ 

and  carry  on  war:  Ttxat 
Id.  700. 

Power  tOflappreu  rebellion.  — 
In  the  enforcement  of  rights  againat 
an  armed  rebellion,  the  United  States 
government  haa  all  the  powers  both  of 
sovereign  and  belligerent;  Lamar  v. 
Snmne,  92  U.  8.  187. 

It  has  the  right  to  treat  rebels  in 
arms  as  alien  enemies,  and  may  seize 
and  confiscate  theirproperty:  Uniled 
Stnta  V.  MilUr,  11  WalL  2G9. 
'     To  raiaa  and  support  armias. 

—  Congress  has  a  constitutioQsJ  power 
to  enlist  minors  in  the  army  or  navy 
of  the  United  States,  without  the  con- 
sent of  their' parents:  Utiiled  Stalci  v. 
Bainbridfje,  ialata.  71;  CattofEman- 
vel  Roberte,  2  Hall  L.  J.  172; 
Uniled  Stales  v.  Steteari,  Orabbe,  2C5; 
Commoniaecdth  v.  Hlmrray,  4  Pa.  St. 
487;  En  pane  Btqum,  5  Cranch  C.  C. 
554.  Public  policy  requires  that  a 
minor  shall  be  at  liberty  to  enter  into 
a  contract  to  serve  the  state,  wlien- 
evcr  auch  contract  is  not  positively 
forbidden  by  the  state  itself:  Com" 
momoeaUA  v.  OarMe,  11  Serg.  k  B. 


.  Whitf,  7 
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20  CONSTITUTION  OP  UNITED  STATES.,  [Abt.  I, 

Vtrch  4>  vm.     M;    Stag    v,    Bi^ier/ard    Ortya,    1  aver  the  I>iatrict  of  ColambU  u  lim- 

BoTD.  &  C.  345.     Under  the  anthor-  ited  by  the  provuiona  of  the  constitn- 

ity  "to  raiie  ftad  support  armies,"  tion;  (7jja«i5tafc«T.  J/oore,  ICranoh, 

Congreaa  has  power  to  ijeetow  boun-  360,  note, 

ties  aod  petuions  upon  those  who  may        The  ri);)it  of  exclosive  legislation 

engage  !□  the  military  service  of  the  carries  with  it  the  right  of  exctosive 

United  States:   Uidl^  Stairtv.  Fair-  jurisdiction:   (Tniied  Staia  v.  ConteU, 

eliiliU,    1    Abb.    76.     Under    act    cf  2  Mason,  GO,  Oli  G  (^n.  577;  Unilei 

I8l)2,  the  oath  of  g.  recruit  as  to  his  Slula   t.    Donlaa,    6    Blatchf.    ZS4; 

age  ia  concluBive;     Ex  mrU  CUiie,   1  l/Tiiitd  Slata  t.    Barnn/,  5    Id.  204; 

Ben.  338;  Be  parte  Slota,  1  Id.  341 ;  Umled  Slalee  v.  6'toW,  McCahon,  206; 

Ex  parU  nOeif,  1  Id.  408.     Ths  valid-  Fort  Leiveaieorth  R.  li.  Co.  v.  /fam, 

ity  of  an  enlistment  into  the  military  414  U.  S.  525,     But  the  purchase  tf 

service  of  the  United  States  may  be  lands  by  the  United  Stat^  for  public 

inquired  into  on  liabeat  corpus:  I  Dill,  pnrposes,  within  the  limits  of  a  atats, 

587.  does  not  of  itself  oust  the  jurisdiction 

Army  rapulatioiu.  — The  army  of  such  state  over  the  lands  so  pur- 

rcgnlations  made  pnreuiint  to  author-  chased:    Uniied  Slates  v.   CoraeCl,   2 

ity  of  Congress  have  the  force  of  law:  Uason,    GO.     The    constitution    pre- 

Graliol  V.   Uiuled  States,  4  How.  SO,  scribes  the  only  manner  in  which  the 

The  dnties   and  powers   of   military  United  States  can  acqnire  lands  as  a 

officers  are  regulated  by  law,  and  are  sovereigii  power,  and  they  only  hold 

for  the  courts  to  determine:    Unittd  as  on  individual  when  they  obtain  it 

Slata  V.    Wiltiard,   I  Pa.   G39.      Pnn-  otherwise:    Commonvxalili  v.     I'tiiini7, 

ishmont  of  offioors  in  the  navy:  20  Brightly,  302;  People  v.  Ooiif,e>j,  17 

How.  165.     Trial  of  civilian  by  raili-  J<Aq9,  225;  United  Slala  v.   Tixtvcr, 

,tary commission:  Hxvarte  MilUgaa,  4  2  Wash.  C.  C.  400;  PtopU  v.  Lent,  2 

WalL   3;    Ex  parte  E^n,  G  Blatchf.  Id.   648.     Whether  the  states   have 

319.      A  military  o^cer  is  not   re-  the  right  to  tax  the  lands  purchased 

sponsible  for  an  act  done  in  obedience  by  the  United  States  for  pablic  pur- 

to  the  command  of  his  superior,  not  poses,    although   purchased  without 

illegal  on  its  face:  1  Deady,  244.  the  consent  of  the  state,  see  Umted 

fWer  of  Ccmeresa  with  re-  StaUs  v.    Weix,  2  WaU.  Jr.  72;  7 

spect  to  the  mibtia.  — The  act  of  Opin.  G23. 

1795,  which  confers  power  on  the  Xawa  wMch  may  be  necea- 
President  to  call  forth  the  militia  in  oary,  — This  does  not  mean  abso- 
certain  axigenoios,  is  constitutional,  lutcly  necessary,  nor  does  it  imply 
and  the  Presiileat  is  the  exclusive  and  the  use  of  only  the  inost  direct  and 
final  judge  whetlior  the  eiiaency  hae  simplemcanscalculatedtoprodnccthe 
arisen:  MarUav.  Motl,  12Whoat.  ID.  cod:  Commonwealih  v.  Lrwi),  G  Bijn. 
Tho  militia  of  the  several  states  are  290,  201;  MeCidtough  v.  Manjlind, 
not  subject  to  martial  Iiw,  unless  4  Wheat,  413;  Unitol  Staiesv,  FMer, 
they  are  in  the  actual  service  of  the  2  Cranch,  35S;  I/epUirn  v.  Gi-iitcM, 
United  States:  MUts  v.  Martin,  10  8  Wall,  603;  Lnjal  Tender  CascA,  12 
Johns.  7.  Militiamen  ore  not  con-  Id,  4J7.  And  therefore  Congress 
sidcrod  in  the  service  of  tiie  United  had  power  to  charter  the  bank  of  the 
States  until  actually  mubtcred  in,  at  United  States,  as  a  necessary  and  use- 
tho  place  of  rendezvous:  Jlouetoji  v.  ful  instrument  of  the  fiscal  operations 
J/oo«,  5  Wheat.  l-.Exparle  [now,.  5  of  tho  gorcmmont;  12  Id,  31G,  422. 
Blatchf.  ICO.  So  far  as  Congress  So,  eJso,  it  lias  power,  under  this  gcn- 
hos  provided  for  organizing  tho  eral  authority,  to  provide  for  the 
militia,  t'le  l::if;islative  powers  of  the  punishment  of  any  offeoaes  which 
Btatesaro  excluded:  y/oiMtonv,  ji/oorc,  interfere  with,  obstruct,  or  prevent 
5  Wheat.  20.  Resistance  to  enroll-  commerce  or  navigation  with  foreign 
ment  and  draft,  under  acts  of  1SC3  states,  and  among  the  several  states, 
and  1804;  See  UnUfd  SliUesv.  ScoU,  3  although  such  oflenaea  may  he  corn- 
Wall.  C42;  [Tniled  Utatta  v.  Murphy,  mitted  on  land:  UniUd  SttUea  V. 
3  Id.  649.  Conibi,  12  Pet.  78.  Congress,  having 
Exclusive  legislation  over  the  undisputed  power  to  provide  a 
places  of  seat  of  g'Ovemineiit,  paper  currency  for  the  whole  country, 
forts,  etc,  — ThisinchiUes  thc{>ower  may  therefore  restrain  the  circnlation 
of  taxation;  Loujlilioroujh  v,  BLA-e,  5  of  ony  notes  not  issued  under  its  own 
Wheat.  317.     Tiie  power  of  Congress  authority:    Veoiie  Bant  v,  Fenno,  8 
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power  to  angpena  tha  writ  of  Auiau  warrant  or  cause,  in  puranance  of  a, 

Dorptu  in  case  of  rebellion  or  invaaion,  act  authorizing  auch  anspenaion:  Mo- 

may  therefore  pus  Uwb  for  the  pro-  Call  v.  McDowell,  1  Deodj,  254. 
tection  or  indemiiitjr  of  persons  ea- 

Section  9.     The  migration  or  importation  of  such  „ 
persons  as  any  of  the  states  now  existing  shall  think  ° 
proper  to  admit  shall  not  be  prohibited  by  the  Congress 
prior  to  the  year  one  thousand  eight  hundred  and  eight, 
but  a  tax  or  duty  may  be  imposed  on  such  importation, 
not  exceeding  ten  dollars  for  each  person. 

The  privilege  of  the  writ  of  habeas  corpus  shall  not  be 
suspended,  unless  when  in  cases  of  rebellion  or  invasiou 
the  public  safety  may  require  it. 

No  bill  of  attainder  or  ex  post  facto  law  shall  be  passed. 

No  capitation  or  other  direct  tax  shall  be  laid,  unless 
in  proportion  to  the  census  or  enumeration  hereinbefore 
directed  to  be  taken. 

No  tax  or  duty  shall  he  laid  on  articles  exported  from 
any  state. 

No  preference  shall  be  given  by  any  regulation  of 
commerce  or  revenue  to  the  ports  of  one  state  over  those 
of  another:  nor  shall  vessels  bound  to  or  from  one  state 
be  obliged  to  enter,  clear,  or  pay  duties  in  another. 

No  money  shall  be  drawn  from  the  treasury,  but  in 
consequence  of  appropriations  made  by  law;  and  a  regu- 
lar statement  and  account  of  the  receipts  and  expenditure 
of  all  public  money  shall  be  published  from  time  to 
time. 

No  title  of  nobility  shall  be  granted  by  the  United 
States;  and  no  person  holding  any  office  of  profit  or 
trost  under  them  shall,  without  the  consent  of  the  Con- 
gress, accept  of  any  present,  emolument,  office,  or  title  of 
any  kind  whatever,  from  any  king,  prince,  or  foreign 
state. 

Buspenaion  of  tha  writ  of  hA-  Conftress  is  the  exclusive  jad^e  of 

beaa  corpus.  —  The  PresiJent  has  "vJien  ia  oases  of  rebellion  or  mva- 

no  powrr  to  SQipeml  the  privilege  of  sion,"  tho  public  service  requirea  the 

the  writ  of  habeas  eorpiu,  except  as  BUBpenaion  of  "the  privilege  of  tha 

aathorized  and  directed  hy  Congrcira:  wnt"i  andinaucli  case  it  may  sospead 

Ex  parte   Merryraan,    Taney,    253;  it  geoerally,  or  ia  particakr  cases, 

iteCatty.  JUcDmBcU,   1  Deady,  259.  audit  may  auspenditdirectlyorcoin- 
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-  Prcsideut,  witbin  tito  proper  limita:  within   the   inhibition   acainst    the 

McCaU  y.  MeDom}l,   1  Deady,  24i).  pwaing  of  ex  pcHt  facto  Uwg.     As; 

The  uational  courts  and  judges  have  taw  ia  ex  fott  /aelo  which  U  enacted 

the  power  to  apply  the  writ  ol  hah«u  after  tba  oSeiue  wm  committad,  and 

eorpui  to  all  caMB  which  it  would  reach  which,  ia  ruUtion  to  it  or  ita  conse- 

at  common  law,   provided  it  is  not  qoeaces,  altera  the   aituation  of  the 

iiaued  to  an;  person  in  jolt,  nuleu  accused  to  his  disadvantage:    Kingy. 

confined  under  or  by  color  of  the  au-  MmouH,  107  U.  S,  221. 

thority  of   the  United    States:    Ex  £i:po^,^(Uto  laws  are  aach  as  create 

Varte  Dtt  Ro<^ia-s,  1  McAll.  68.     It  or  aggravate  crime,  or  iacrease  the 

IS   essential  to  the  aaFety  of  every  puniabmont,  or  change  the  rules  of 

goTemmcat  that,  in  a  great  crisis,  evidence  for  the  puipoeee  of  convic- 

thore  should  be  a  power  somewhere  tian:    Caf(£n-v.£u/2,  3  Dall.  390.    The 

6f   suspending   the    writ    of    habeas  phrase  onl;  applies  to  penal  and  crim- 

anvvK   Sic  parte   Hiliigan,   i  Wall,  inal  laws,  which  inflict  forfeitures  or 

12S.  punishnioDts,  and  aot  to  civil  pro- 

BetroapectiTS   lawa    not    tor-  cocdings  which  affect  private  rights 

blddau. — The  constitution  does  not  retrospectively:     Waiton   v.   ilercer, 

prohibit  the  states  from  passing  ret-  8  Fet.   110;   Carpeiiitr  v.   Pean.,    17 

tospeclive  laws  generally,  hut  only  How.  463} /"fetcAer  v.  iVt,  6  Crunch, 

ex  pott  facto  lawsi    Walmn  v,  Mmxr,  ISS. 

8  Pet   110.     Betroapective  taws  di-  Aa  act  of  Congress  reqtiiring  attor- 

vesting  vested  rights  are  impolitic  and  ticys  to  order  to  continue  in  the  cxer- 

nnjust;  but  they  are  not  ezposf/otfo  cise  of  their  proCession,  to  Buhacriba 


laws  within  the  meaning  o[  the  con-  a  test  oath  as  to  past  condnct,  is  in 
stilution,  not  repugnant  to  ite  provis-  the  nature  of  a  bill  of  paina  and 
ions:  iilI^fT.ifa^,2Paine,  74;  unless    penaltiea,  and  therefore  unconstitn- 


tiiey  impair  the  obligations  of  a  con-  tional:     En  forte  Oariand,  i  WaU. 

tract:   Baltimore  and  Suaqruhanna  R.  333. 

It.  Co.  V.  NeibU,  10  How.  401.   Should  Filotaga  law*.  —  State  laws  ra- 

a    statute    declare     that     contracts  quiring  payment  of  pilotage  fees  are 

founded  upon  immoral  or  illegal  con-  not  repugnant  to  the  constitutional 

aideiations,  whether  made  or  to  he  nrovisiou  that  "vessels  bound  to  or 

made,  should  be  valid  and  binding,  from  one  state "  shall  not  be  obliged 

such  a  statute,  although  Tctroapective,  "to  enter,   clear,  or  pay  duties  in 

would  Dot  be  repugnant  to  tho  const!-  another  " :    Ceolfg  v.  Board  q/*  Ifar- 

totionof  the  United  States:  iSatoj-Zfe  dew,   12   How.   314;    W^Min  v.   Uc- 

V.  JfaK/iCTOTon,  2Pet.412.    Under  the  JfamM,  102  U.  S.  672. 

Form  of  creating  a  qualiScation,  or  at-  Honejr  to  be   drawn  only  af- 

attaching  a  condition,  the  states  can-  ter  appropriation.  — Whether  the 

not,  in  ^cct,  inflict  a  punishment  for  public  moneys  at  the  disposal  of  the 

a  past  act,  which  was  not  punishable  poatroastur-general  are  technically  in 

at  tho  time  it  was  committed;     Cum-  the  treasury  or  not,  the  spirit  of  this 

mva-ja  v.  MiMOUrl,  4  Wall.    277.      A  provision  applies  to  them,  and  ought 

statute  wliich  aathoriies  the  imposi-  to  be  fiuthfnUy  observed  in  their  ci- 

tion  of  a  tax,  according  to  a  provioQS  penditure:  3  Opin.  13.    No  otherrem- 

ossessment,     is    not    rostrospGctive:  odyeiiatsforacreditoiof tfaegovcrn- 

Locle  V.  Aew  Orlenm,  4  Wall.  172.  ment;  ho  cannot  have  a  lien  on  the 

A   state   law  changing  the  place  of  public    property    in   his    posaession: 

trial  from  one  coant;  to  another,  in  Unittd  Statt»  v,  Barney,  3  Hall  L.  J. 


t  a.-a.  ex  pait    130;  2  Wash.  C.  C.  613. 
wta,  9  Wail. 


facto  law:    Gul  V.  Alinnemta,  9  Wotl.  Offlce  under  forei^  atate.  — 

35.     The  constitution  of  a  state  is  a  Tbe  position  of  commercial  a^ent  is 

"law,"  within  the   meaning  of  this  an  office  within  the  moaning  of  the 

{rohibition:  liailway  Co.  v.  McCUtrt,  provision  that  no  person  holdmaoffice 
OWall.  511.  of  profit  or  trust  under  the  Uoitod 
lix  post  &cto.  — Laws  relating  States  shall  accept  any  office  from  a 
to  the  romeily  or  mode  of  procedure,  foreign  state,  and  therefore  a  mar- 
when  tbey  affect  a  substantial  ri"ht  shal  of  tbe  United  Statei  cannot  be 
to  which  the  accused  was  cntiUed  acommercialagent  of  aforeignstate: 
under  the  law  as  it  existed  when  the  6  Opin.  409. 
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Section  10.     No  state  Bhall  enter  iiito  any  treaty,  M»rch^ 


alliance,  or  confederation;  grant  letters  of  marque  and  LimiotioDi 
reprisal;  coin  money;  emit  bills  of  credit;  make  anything  ofitaSl 
but  gold  and  silver  coin  a  tender  in  payment  of  debts; 
pass  any  biU  of  attainder,  ex  post  facto  law,  or  law  im- 
pairing the  obligation  of  contracts;  or  grant  any  title  of 
nobility. 

No  state  shall,  without  the  consent  of  the  Congress, 
lay  any  imposts  or  duties  on  imports  or  exports,  except 
what  may  be  absolutely  necessary  for  executing  its  in- 
spection laws;  and  the  net  produce  of  all  duties  and 
imposts,  laid  by  any  state  on  imports  or  exports,  shall 
be  for  the  use  of  the  treasury  of  the  United  States;  and 
all  such  laws  shall  be  subject  to  the  revision  and  control 
of  the  Congress. 

No  state  shall,  without  the  consent  of  Congress,  lay 
any  duty  of  tonnage,  keep  troops  or  ships  of  war  in  tinae 
or  peace,  enter  into  any  agreement  ot  compact  with 
another  state  or  with  a  foreign  power,  or  engage  in  war, 
unless  actually  invaded,  or  in  such  imminent  danger  as 
will  not  admit  of  delay. 

Btato  ihall  not  emit  billa  of  fost/aeto  laws  cannot  be  eiraded  by 

endit — Aa  to  what  coiurtituttw  a  giving  civil  form  to  proceedings  wliicn 

Ut  tt  oedit,  aee  Bruco  v.  Jlank  qf  are  in  Bubstance  criminal;  Cvrnmingi 

Stttnfy,  11  Pot  257;  Cntig  v.  Mil-  v.  M-a»ouri,  4  Wall.  277. 
Mr^  *  Id.  410;   S.  C,  8  Id.  40;       LAWS  impaiiing  the   obliga- 

DttrritgliM  V.   BanJc  qf  Alabama.    13  tion  of  COntracte.  — Thcroisnotli- 

Ho».  12;   Woodruff  V.    TrapnaU,  11  ing  in  the  constitution  prohibiting  the 

1<1-   !0i:    Cnrma    v.    Arianaai,    16  pasiage  b;  Congrossof  lawsiinpairirg 

^  317.    Treoanry  notes  issued  as  the  obligation  of  contracts.     The  rc- 

^iirmxy  are  engaKementa  to  pay  in  striction   is   npoiL   the    states:     Tiie 

Miaed  mooej  of  the  nnited  States:  Siniing  Fund  CWw,  99  U.  S.  TOO. 
Aati.Si^ptnHOn,  7WalL26.    Right         This  pronsion  has  never  been  uq. 

of  Co^ieis  to  issue  bills  of  credit  es-  dentoou  to  embrace  other  contracts 

t>Uidied  by  practice  and  decisions:  than  those  which  respect  property,  or 

roEK  Bant  Y.   Feiuto,   S   Id.   533,  somoobjectot  Talue,andcoiifsrrights 

US.    Cmgreas  has  power  to  malco  which  m^  ba  asserted  in  a  court  of 

oota  of  the   United  States  a  lezal  justice:   Darlmouili  CoUtgt  v.    Wood- 

Isndw  in  payment  of  all  debts,  poblio  tearrf,    4    Wheat.    629.      A    private 

"'  ^nta;   TKc  Legal  Tetter  Ctun,  charter  is  such  a  contract:  Dartmotdit 

12W,1L457.  CoOeaev.    Woodward,  ilA.  n\&.     An 

A  Uw  10  changing  the  rules  of  evi-  act   incorporating  a   banking    inati- 

dcocs  that  the  aecoaed  may  bo  con-  tution;  Proaidaice  Batik  v.  BitUngi,  4 

new  upon  leas  or  d"        '       "  -..-..-.  .™      „      . 

Uun  vocld  have  bee 
ttxslleged  <^cnae« 

"mn/ofte:  Cvmrmagi  v.  MiMOtiri,  Id.    304.      A   grant   of    hmd   by    tliD 

*W«1L277.  Jagiilaturootastatc:  FUtcierv.  Pcd; 

TL ...   ..       J  inhibition  of  ei  S   Crauch,   87;    Tcrrtl  v.    Taylor,   8 
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Id.   43;    and   so    ia   a   compu:t   be-  to  alter  and  iLmendcbiui«^  generaUy, 

iweon  two  itatet;  Oreen  v.  Diddle,  8  are  taken  aubject  to  tboM  geueial 

Wlieat.  1;  Ailen  v.  McKean,   1  Sum.  proviaions,    and   are    not    protected 

27C;  2  Forsona  on  Contnicta,  400.    An  againet  amendment  by  constitutional 


appointment  to  a  aalaried  office  ia  not    prorisions  forbidding  the  passase  of 
a  contract  within  the  meaning  of  the    taws  impairing  the  obligation  ol  con- 


oonatitntion;  BulUrv.  _  _ , .  ._ „-    -  -  . 

402.  All  contracts  aro  enbject  to  the  94  U.  S.  155;  Peii«  v.  ChkoM  etc 
right  of  emineiit  domain  existing  in  B.  It.  Co.,  94  Id.  IM;  The  Siatiajj 
the  sereral  atataa,  and  the  cierciBa  of  Fnnd  Caaa,  09  Id.  700;  Spring  VaJleif 
this  power  does  not  conflict  with  the  WaUr  Jfonb  v.  SchoUler,  110  Id. 
constitntion:  Weal  Jliper  Bridge  Co.  v.  347;  Spring  Vallty  Water  JTotjIm't. 
D'a,  6  How.  507;  Rundle  v.  Dtlamare  SartlcU,  8  Saw.  555, 
and  Raritan  Canal  Co.,  14  Id.  60.  This  clause  of  the  conatitntion  does 
Nor  does  the  exercise  of  the  jiower  not  afiect  the  lawa  of  Texas,  passed 
of  taxation:  Prouidena  Bank  v,  Bil.  before  its  admission  into  the  Union: 
Ungi,  4  Pet.  £14.  So  the  states  may  Leaipie  t.  De  Toung,  1 1  How.  IBS.  A 
pass  limitation  acts:  Jaclton  v.  Lam-  state  legislature  may,  by  contract, 
pliin,  3  Id,  289;  HawHw  v.  Banitg'a  Burreoder  the  right  of  taxation,  aa  t« 
LeiKC,  5  Id.  4S7;  Bronton  v.  Kiiak,  the  property  of*  corporation:  SltM 
1  How.  315;  Pludoa  y.  Ftrjnnta,  8  Bank  qf  Oldo  v.  Knoop,  19  Id.  309; 
Id.  108.  Exemption  kwa:  Bronion  MeQrev.  Mat3dt,  i  ViaW.  143;  Home 
V.  Kinat,  1  Id.  315;  Teny  \.  Anr  qf  t/ie  Friendless  v.  Route,  8  Id.  430; 
deraon,  95  U.  S.  628;  Kaililmioag  Was/ungtan  Unhxrsity  v.  Rmae,  8  Id. 
V.  Burion,  10*  Id.  6C8.  Insolvent  439;  WilmimjUm  R.  R.  Co.  v.  Beid, 
Uws  discharging  the  persoii  of  a  13  Id.  264.  Law  commuting  taxes, 
debtor  from  imprisonment:  JUoson  v.  when  a  contract:  Chieago  v.  Shelden, 
Ilaile,  12\Vheat.370;  Bdr»v.  Haajli-  9  Id.  60.  A  law  does  not  neees- 
ton,  9  PeL  329.  Recording  acta,  sarily  impair  the  obligation  of  a 
postponing  alder  to  a  younger  title,  contract  because  it  may  ofleot  it  re- 
after  a  limited  period:  Jadson  v.  trospeotively,  or  because  it  enhances 
Lamphire,  3  Id.  329.  And  laws  ro-  the  difficulty,  or  diminiahes  the  value 
Latins  to  divorces:  DartmouUi  College  of  performance,  provided  it  leaves  the 
V.  Woodward,  4  Wheat  029.  What-  obligation  of  performance  in  foil 
ever  bclonga  merely  to  the  remedy  force;  Curiii  v.  Wliitney,  13  Id.  68. 
may  be  altered  according  to  the  will  A  law  modifying  the  remedy,  which 
of  tbo  Btate,  provided  the  altsration  in  any  impajrs  aubstantial  rights,  ia 
do  not  impair  the  obligation  of  the  within  the  prohibition,  and  so  far 
contract;  but  if  that  effect  In  pro-  void:  White  v.  ffari,  13  Id.  646. 
duced,  it  is  immaterial  whether  it  bo  An  act  which  gives  an  additional 
dono  by  acting  on  the  remedy  or  remedy  to  the  holder  of  a  contract 
directly  on  the  contract  itself:  Bron-  docs  not  impair  its  obligation;  Gordon 
son  V.  KinzU,  1  How.  310;  TennesMe  v.  3.  F.  CanaiCo.,  I  McAU.  520, 
V.  Sneed,  96  U.  S.  69;  Elwards  v.  Imports  and  export*.  —  The 
Kearxey,  96  Id.  695.  words  "importa"  and  "exports,"  in 

Tbe  extent  of  the  change  is  im-  the  clause  forbidding  the  atatea  to  W 

material;  any  postponment  or  occel-  duties  thereon,  do  not  apply  to  goods 

cratlon  of  the  performance  of  a  con-  bronght  from  one  state  mto  another, 

tract  impairs  its  obligation;  Oreen  v.  They  are  limited  to   goods   bronght 

Biddle,  8  Wheat,   175;  MeCradsni  v.  into  the  United  States  from  foreign 

Hat/ward,  2  How.  608,  countries:     Woodruff  v.   Perham,    8 

A  state  law  changing  the  stipula-  Wall.   123;    Broum  v.   Houston,   114 

tions   of  a  contract,   or  relieving  a  U.  S.  022. 

debtor  from  a  strict  and  literal  com-        Inspection  laws.  —  A  state  law 

pliauce  with  iCa  requirements,  impairs  imposing  a  license  tax  on  insurance 

Its  obli^tion,  and  i3  void:  Mwray  v.  compooies     incorporated    by    other 

Uiarletion,  96  U.  S.  432,  itates  is  not  nnconstitntional:   /*a«i 

The  contract  of    marriage  is  not  v,   Virginia,  S  Wall,  108, 
witliin  this  constitutional  restriction;        Btato     cannot     lay     toimaga 

Ru/jit  V,  OUealieimer,  0  Or.  231.  dutiea.  — A  stats  cannot  impose  a 

dliarters  of  corporation*  tar  upon  vessels  licensed  and  Carolled 

granted  under  conatitunons  or  other  under  the  laws  of  the  United  States, 

general  provisions,  reserving  the  right  at  so  much  per  ton  o!  the  registered 
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tontiaga:    Slaie    Tonnofje    Ctuei,     12  tmct,   o: 

Wall.  204;    Peete  v.  Morgan,  Ifl  Id,  which  ii 

fiSI.  powen  delegated  to  the  general  gov- 

States  not  to  enter  into  com-  emmant:   Union  Braneh  Ii.  S.  Co.  v. 

p&cta  with  a&cli  other   or  with  EmI  Tennemee  and  Georgia  R.  R.  Co., 

foreign  powara.  — These  words  are  14  Oa.  327.     A  compact  entered  int« 

used  iatbfirbroadeatHensejthsywera  between  two  atatei,  with  the  assent 

intended  to  cnt  off  all  negotiation  aad  of  Congress,  is  blading  on  those  states, 

intercourse  betwoea  tba  state  author-  and  the  citUMoa   thereof:   Ftugei-  v, 

itiGs  and  foreign  nations:  ffolmet  v.  Pool,  1  McLean,  185;    9.  C,  11  Pet 

Jennison,  14  Pet.  G72,  GT4.     No  state  165.     A  compact  between  two  states, 

enn,  without  the  consent  of  Congress,  wiUi  the  assent  a\  Caogresa,  is  a  coq- 

cntcr  into  an;^  agreement  or  compact  tract  the  obligation  of  which  is  pro- 

>  deliver  up  fugitives  from  justice  tected  by  the  constitution;  Oiten  v 


JCoon,  0  Saw.  i_.  .   .  .     ._ . 

is  political  in  its  chuaotar,  and  has    v.  Wat  Virj/ima,  11  W&U.  3 
no  reference  to  a  mere  nuttter  of  con- 


ARTICLE  II. 


Section  1.     The  executive  power  shall  be  vested  in  s  Ezecutive 
President  of  the  United  States  of  America,     He  shall  Sant'" 
hold  his  oEdce  during  the  term  of  four  years,  and,  to- 
gether with  the  Vice-President,  chosen  for  the  same  term, 
be  elected  as  follows: — 

Each  state  shall  appoint,  in  such  manner  as  the  legis-  i'2tS"tand 
lature  thereof  may  direct,  a  number  of  electors,  equal  to  j^^^'*^' 
the  whole  number  of  Senators  and  Representatives  to 
which  the  state  may  be  entitled  in  the  Congress;  but 
no  Senator  or  Representative,  or  person  holding  an  office 
of  trust  or  profit  under  the  United  States,  shall  he 
appointed  an  elector. 

[The  electors  shall  meet  in  their  respective  states,  and  soipended 
vote  bv  ballot  for  two  persons,  of  whom  one  at  least  shall  by  the  12th 

•'  '  amendment 

not  be  an  inhabitant  of  tho  same  state  with  themselves. 
And  they  shall  make  a  list  of  all  the  persons  voted  for, 
and  of  the  number  of  votes  for  each;  which  list  they 
shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of 
the  government  of  the  United  States,  directed  to  the 
president  of  the  Senate.  The  president  of  the  Senate 
shall,  in  the  presence  of  the  Senate  and  House  of  Repre- 
sentatives, open  all  the  certificates,  and  the  votes  shall 
then  be  counted.     The  person  having  the  greatest  num- 
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M»n!h<.i783.  ber  of  votes  shall  be  the  President,  if  such  number  be  a 
majority  of  the  whole  number  of  electors  appointed; 
and  if  there  be  more  than  one  who  have  such  majority, 
and  have  an  equal  number  of  votes,  then  the  House  of 
Representatives  shall  immediately  choose  by  ballot  one 
of  thorn  for  President;  and  if  no  person  have  a  majority, 
then  from  the  five  liighest  on  the  list,  tho  said  house 
shall  in  like  manner  choose  the  President.  But  in 
choosing  tho  President,  the  votes  shall  bo  taken  by  states, 
the  representation  from  each  state  having  one  vote, 
A  quorum  for  this  purpose  shall  consist  of  a  member  or 
members  from  two  thirds  of  the  states,  and  a  majority 
of  all  the  states  shall  be  necessary  to  a  choice.  In  every 
case,  after  the  choice  of  the  President,  the  person  having 
the  greatest  number  of  votes  of  the  electors  shall  be  tho 
Vice-President.  But  if  there  should  remain  two  or  more 
who  have  equal  votes,  tho  Senate  shall  choose  from  them, 
by  ballot,  the  Vice-President.] ' 
hl-Hic'c'Sfr"  The  Congress  may  determine  the  time  of  choosing  the 
Ii'a'i'omcir*  electors,  and  the  day  on  which  they  shall  give  their 
'  "'i^s-  votes,  which  day  shall  be  the  same  throughout  the  United 

States, 

QiiRiiflcmionB       No  person,  except  a  natural-born  citizen,  or  a  citizen 

prestdent.        of  the  United  States  at  the  time  of  the  adoption  of  this 

constitution,  shall  be  eligible  to  the  office  of  President; 

neither  shall  any  person  be  eligible  to  that  office  who  shall 

not  have  attained  to  the  age  of  thirty-five  years,  and  been 

fourteen  years  a  resident  within  the  United  States. 

vacaacjiniho      In  caso  of  thc  removal  of  tho  President  from  office,  or 

deo^howsup-  of  liis  death,  resignation,  or  inability  to  discharge  the 

powers   and   duties   of  tho  said  office,  the  same  shall 

devolve  on  the  Vice-President,  and  the  Congress  may  by 

law  provide  for  the  case  of  removal,  death,  resignation, 

or  inability,  both  of  the  President  and  Vice-President, 

declaring  what  officer  shall  then  act  as  President,  and 

'  That  portiou  of  tbis  section  prescribing  the  datisa  and  proceedings  of 
the  electors,  and  which  ia  incloaed  in  brackets,  ia  superseded  by  the  Twelfth 
Amendment. 
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such  ofBcer  shall  act  accordingly,  until  the  disability  bo  ""^^^^- 
removed,  op  a  President  shall  be  elected. 

The  President  shall,  at  stated  times,  receive  for  his  ofpJSoSnL" 
services  a  compensation  which  shall  neither  bo  increased 
nor  diminished  during  the  period  for  which  ho  shall 
have  been  elected,  and  ho  shall  not  receive  within  that 
period  any  other  emolument  from  the  United  States,  or 
any  of  them. 

Before  he  enter  on  the  execution  of  his  office,  he  shall  o?* "'""'"? 
take  the  following  oath  or  affirmation: — "I  do  solemnly 
swear  (or  affirm)  that  I  will  faithfully  execute  the  office 
of  President  of  the  United  States,  and  will,  to  the  best 
of  my  ability,  preserve,  protect,  and  defend  the  constitu- 
tion of  the  United  States," 

Faiicti<»n«  of  PreoideDt.  —  An  thority  from  CoQgr«Bs:  MeCall  v. 
ut  done  hj  one  President,  vesting  a  MrDmoell,  I  Deadv,  299. 
right  in  another  person,  is  not  subject  The  time  of  chooaing  electors, 
to  review  otrererssl  by  hiaBucceasor:  etc.  —  Tho  time  fixed  by  Congress 
6  Opin.  G03.  Ths  Freaident  cannot  for  choosing  electoni  of  President  and 
control  a  statate,  nor  diepeme  with  Vica-PrcBiJent  is  tho  TuBsday  next 
its  execution:  Kendall  v.  United  following  the  first  Monday  in  NoTem- 
StaltM,  12  Pet.  623.  Nor  authorize  a  bcr,  and  the  electors  aro  to  meet  and 
secretary  to  omit  the  performanco  of  cast  their  votes  on  the  first  Wsdnes- 
•n  act  enjoined  by  law;  Marbury  v.  day  ia  the  December  next  after  tbur 
Ifaditon,  1  Crancb,  137.  Nor  suspend  beuig  chosen, 
the  writ  of  lialica*  toryua  withont  an- 

Section  2.  The  President  shall  be  commander-in-  Powers  and 
chief  of  the  army  and  navy  of  tho  United  States,  and  of  President, 
the  militia  of  the  several  states,  when  called  into  the 
actual  service  of  the  United  States;  he  may  require  the 
opinion,  in  writing,  of  the  principal  officer  iu  each  of 
the  executive  departments,  upon  any  subject  relating  to 
tho  duties  of  their  respective  offices,  and  ho  shall  have 
power  to  grant  reprieves  and  pardons  for  offenses  against 
the  United  States,  except  in  cases  of  impeachment. 

He  shall  have  power,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  to  make  treaties,  provided  two  thirds 
of  the  Senators  present  concur;  and  be  shall  nominate, 
and  by  and  with  the  advice  and  consent  of  the  Senate 
shall  appoint,  ambassadors,  other  public  ministers  and 
consuls,  judges  of  the  supreme  court,  and  all  other  officers 
of  the  United  States,  whose  appointments  are  not  herein 
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hi.nai.  otherwise  provided  for,  and  which  shall  be  established  by 
law;  but  the  Congress  may  by  law  vest  the  appointment 
of  such  inferior  officers  as  they  think  proper  in  the 
President  alone,  in  the  courts  of  law,  or  in  the  heads  of 
departments. 

The  President  shall  have  power  to  fill  up  all  racanciea 
that  may  happen  daring  the  recess  of  the  Senate,  by 
granting  commissions,  which  shall  expire  at  the  end  of 
their  next  session. 

Preaidest    tut    COmmaiLder    of  Beiztue:  IXnited  Stata  7.  Lamxuttr,  4 

militia.— The    Praaident     is     not  Wash.  C.  C.  04;  4  Opin.  676;  C  Id. 

obliooJ.  [wmmallr  to  take  commaikd  016;  5  Id.  632,  670;    Unitfd  State»  v. 

of  tne  militii.     He  may  place  thorn  HarrU,   9  lut.   Eav.   Bee.   21;    77i«  ' 

under  the  command  ot  officers  of  the  Ma(pirtlla,  2  GaU.  615.     The  grant  of 

army  of  the  United  States:  2  Opin.  the  pardoning  power  neither  reqairej 

711,712;  2  Story's  Com.,  sees.  l&O-  nor  authorizes  the  President  to  rc- 

1402.  examins  tha  case  npon  nav  facts;  nor 

PardanB.  —  The  poirer  conferred  to  grant  a  pardon  upon  the  aaaump- 

on  tlie  President  of  grantbig  pardons  tion  of  the  new  facta  alleged.     To  do 

b  nnlimited,  ezo«pt  in  case  of  im-  either   would   be  an  abase  of  that 

peacliment,   and  is    not   sabject   to  power:  1  Opin.  350.     A  pardon 

logialatLvo  control:  Ex  parte  Oarlaitd,        "" 

4WaU.334.     He  may  pardon  ss  weU  ' 

before  trial  and  oonvictioii  as  after-  -  .  .,     _ .   . 

vards:  6  Opin.  20;  and  aft«r  the  the  conrt,  unless  brought  before  ii 
expiration  of  the  imprisonment,  which  judicially,  bv  plea,  motion,  or  other- 
forms  a  mrt  of  tha  sentence:  Slftla-'t  wise:  Utiiied  Slalei  v.  Wilma,  7  Pot. 
Ctue,  Ptiila.  302.  He  may  grant  a  160.  The  Preaidmib  alone  can  pardon 
conditional  pardon:  Eai  parlt  WelU,  offenses  committed  in  a  territory  in 
18  How.  307;  I  Opin.  Ml.  Provided  violation  of  acta  of  Congress:  7  Opin. 
the  condition  be  compatiblo  with  the  6G1.     He  has  power  to  order  a  nolle 

fnina  of  oar  constitution  and  laws:  pnnequS  in  any  stage  of  a  criminal 

Id.  4S2.     Where  the  condition  ia  proceedins  in  Uie  name  of  the  United 

such    that    the  government  has  no  States:  6  Id.  729.    A  pardon  granted 

power  to  carr^  it  mto  effect,  the  par-  npon  condition  blola  ont  the  offense 

don  will  bo  m  effect  unconditional:  if  proof  ia  mode  of  compliance  with 

6  Id  3C8;  FlaveWi  Com,  8  Watte  &  S.  the  condition:   Uniud  Statrt  v.  Klein, 

197;   Unilal  Slata  v.    Wilton,  7  Pet.  ISWaU.  128. 

IGl;  People  v.  Poller,  1  Park.  Cr.  47.  Appointmants  to  office.  —The 

The  pardoning  power  includes  that  nonunatioa  and  appointment  are  vol- 

of  remitting  fines,  penalties,  and  for-  nntary  acto,    and  distinct  from  the 

feitnrcs,     under   the   revenae   laws:  commissioning:  iTarbuTy  v.  MadiiOTi, 

United  Slalea  t.   Aforrit,   10  Wheat.  1   Cranch,    165,     166.      Even    after 

246;  SffLane  v.  UniUd  Stales,  S  Pet.  confirmation,  the  President  may,  in 

4ftl{  2  Opin.  329;  the  passenger  laws:  his  discretion,  withhold  a  oommisaioii; 

6  Id.  393,  the  lavs  prohibiUng  the  and   until  a   commission    has    been 

slave  trade:  4  Id.  573;  fines  imposed  signed,  the  appointment  is  not  fully 

on  defaulting  jurors:  3  Id.  317;  4  Id.  consummated:  4  Opin.  218. 

45S;    for  a  contempt  of  conrt:  3  Id.  The  Senate  cannot  originate  an  ap- 

622;  and  in  criminal  cases:  3  Id.  418.  pointment;   its  constitutional  action 

But  the  President  has  no  power  to  re-  is  conlined  to  a  simple  affirmation  or 

mit  the  forfeitore  of  a  bail  bond:  4  rejection  of  the  President's  noniina- 

Id.  144.     Nor,  it  seems,  can  he,  by  a  tions;    and    such    nominations    fail 

pardon,    defeat  a  legal    interest    or  whenever   it    diaagresa  to  them:    3 

right,  which  has  become  vested  in  a  Opin.  168. 

private  citizen;  aa,  for  eiamplc,  the  The  power  of  the  Preeident  to  ap- 

vested  rigbt  of  an  officer  making  a  point   to  office   neceasarily  includes 
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ttie  pover  of  removal,  where  ths  con-  The    effect    of     this     and    other  Uuch  4,  llto. 

■titntion  has  not  otherwise  provided,  clauses  in  the  constitution  on  the  sub-      ~ 

He  may  remove  a  territoriiU  Judge:  6  ject  of  appointments  to  office  is  to 

Opin.   288;    3  Id.   G73;   4    Id.    603,  declare  that    all    offiocs   vndai    the 

608,  COO;  4  Elliott's  Debates,  350;  Ex  federal  fcoverameot,  except  where  the 

parte  UaaaS,  13  Pet.  259.     Bat  as  constitution  maf  otherwise  provide, 

to  the   power  of  removal  where  the  shall  be  established  by  law:    Uniltd 

tannm  is  fixed  by  ConcFresa,  see  UaUed  Staia  v.  Maitrice,  2  Brock.  06. 

Shiia  V.  OiUhTu:,  17  How.  284.     He  Qerks  of  courts  are  such  officers; 

may  caose  a  military  officer  to  be  and  in  such  cases  the  power  of  re- 

Btncken   from  the  rolls,   without  e,  moriil  is  incident  to   the   power  of 

trial  Iw  coort-martial,  notwitbstand.  appointment:     Ex  parlt   Ileniun,    13 

lag  a  dociuon  in  his  favor  by  a  coort  Pet.  230,  S59. 

of  inquiry:  4  Opin.   1;  see  2  Story's  He  may  fill,  during  a  recess  of  the 

Com.,   tec   638.      An   appointment,  Senate,  a  vacancy  that  occurred  by 

coufinned  by  the  SenatA,  is  complete  expiration  of  a  commisBion  during  a 

when  the  commissioti  is  si^ed  and  previous  session:  1  Opia.  C31.     So  he 

sealed:  Unted  Stataf7.  LeBaron,  19  may  fill  avoconcy  which  bos  occurred 

How.  73.   The  President  cannot  make  by  the  expiration  of  a  former  tompo- 

a  removal  without  tho  consent  of  the  rary  appomtmcnt,  the  Senate  having 

Senate  or  in  pursosnce  of  authority  neglected  to  act  on  a  nomination  to 

conferred  by  Congress:    UnOtd  Slala  fill  tho  offico:  3  Opin.  GTS;  4  Id  523; 

-  V.  Ai^nf,  1  Deaay,  204.  2  Id.  625.     See  4  Id.  3C1. 

The  authority  to  appoint  ambassa-  The   commission  of  an  officer  ap- 

dora,  etc.,  gives  him  power  to  appoint  painted  during  a  recess,  who  is  aft^- 

diplomutic  ageuta  of  any  rank,  at  any  wards  nominated  and  rejected,  is  not 

|ilaco  or  time,  in  hia  discretion,  sub-  thereby  determined;   it  continues  in 

]ecC  to  the  approbation  of  the  Senate,  force  to  the  end  of  the  next  session, 

and  this  power  cannot  be  limited  by  unless    sooner    determined   by    the 

act  of  Congress:  7  Opin.  18C.  President:  2  Opin.  3G6;  4  Id.  30. 

Section  3.  He  shall  from  time  to  time  give  to  the  Dutiesot  Pies- 
Congresa  information  of  the  state  of  the  Union,  and 
recommend  to  their  consideration  such  measures  as  he 
shall  judge  necessary  and  expedient;  he  may,  on  extraor- 
dinary occasions,  convene  both  houses,  or  either  of 
them,  and  in  ease  of  disagreement  between  them,  with 
respect  to  the  time  of  adjournment,  he  may  adjourn  them 
to  such  time  as  he  shall  think  proper;  he  shall  receive 
ambassadors  and  other  public  ministers;  ho  shall  take 
earo  that  the  laws  be  faithfully  executed,  and  shall  com- 
mission all  the  officers  of  tho  United  States. 

Take  care  tliat  tha  lava  ba  naglect  or  abuse  of  their  official  trusti 

faithfiUly  executed.  —  As  incident  2  Id.  26S.     But  where  combinations 

to  this  power,  he  has  authority  to  ap-  exist  among  the  citizens. of  one  of  the 

point  aeents  to  make  investigations  states  to  obstruct  the  acts  of  Congress, 

required  by  acts  of  Congress,  hut  can-  and  the  question  of  the  conatitution- 

not  pay  them  without  an  appropria-  ality  of  such  laws  is  made  in  suits 

tion:   4  Opin.   248.      It   is   not,   in  against  the   maiahal  of  the   United 

general,  judicious  For  him,  in  the  ex-  States,  the  President  is  justified  in 

erciao  of  this  power,  to  interfere  with  assDming  his  defense  on  behalf  of  the 

the  functions  of  subordinate  officers,  United  States:  G  Id.  220,  500. 
further  than  to  remove  them  for  any 

Section  4.     The  President,   Vice-President,   afid   all  Removal  on 
civil  officers  of  the  United  States,  shall  be  removed  from   "'""     *" 
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.  M»r(ih4.iJ».    office  on  impeachment  for  and  conviction  of  treason, 

bribery,  or  other  liigh  crimes  and  misdemeanors. 

Who  aro  "civil  offloera." — A  ImpeaclLiiieat. — No  preriom 

Hfiator  or  reproBentative  in  Congresa  atttate  ii  neoenary  to  antborlio  ui 

is  not  a  "civil  officer  of  the  United  impeachment  for  tmy  official  miicoa- 

States"  within  the  meaning  of  this  duct.     Wtiat  are  and  what  are  not 

section:     Blonat's    IVial,     22,     102;  bigb  crimes  and  miideameaaora  is  to 

Whart.   St.   Tr.    260,    310;    Story's  bo  Bscertained  by  a  recurrence  to  the 

Com.,  secB.  793,  602.     Nor  is  a  tcrri-  rales  of  the  common  law:   1  Story's 

torial  judge,  he  not  being  a  coEistitu-  Com.,  sec  7W.    For  the  rules  of  |iro- 

tiDnalbutalegislative omcer:  SOpin.  ceedings  preBeril>ed  in  cases  of  im- 

409.  peacbment,  see  P«ck's  Trial,  S6,  59. 

ARTICLE  III.    ; 
Judicial  Section  1.     The  judicial  power  of  the  United  States 

shall  be  vested  in  one  supreme  court,  and  in  such 
inferior  courts  as  the  Congress  may  from  time  to  time 
ordain  and  establish.  The  judges,  both  of  the  supreme 
and  inferior  courts,  .shall  hold  their  offices  during  good 
behavior,  and  shall,  at  stated  times,  receive  for  their 
services  a  compensation  which  shall  not  be  diminished 
during  their  continuance  in  office. 

Source  and  nature  of  Juiia-  courts  of  the  United  States  are  conrta 

diction  in  XTnited  State*  courts,  of  limited  but  not  inferior  jurisdic- 

—  Tho  jurisdiction  of  tbc  courts  of  tion;  their  judgments  are  conclusive 

the    United    States    depends   exclu-  between  the  parties  until  reversed, 

sively  on  the  constitution  and  laws  of  although  the  jurisdiction  do  not  ap- 

tho  United  States:  Livitujiloa  v.  Jff-  pear  on   the    record:    ilcCortaici  t. 

ffTfOn,  1  Brock.  203;  American  Ira.  SuHitant,   10  ^Vbeat.   192;   Bx  parte 

Co.  V.   Canter,   1  Pot.  511;    1   Curt.  JVallane,  3  P^t.  103;  Kfnmdyv.Oeor- 

Com.,  sec.  4;  United  Stala  v.  Denner,  gia  HtaU  Bank,  9  How.  5S(i. 

Hemp.  320;  United  Slala  v.  AUxTtg,  Congress,  having  tho  power  to  e»- 

Id.    414.      Questions    in    their    na-  tablish   inferior    courts,    must,   as  a 

ture  poiiticd,  or  which  are,  by  the  necessary  consequence,  have  the  riaht 

constitution  and  laws,  submitted  to  to  define  their    respective   jurisdic- 

the  legi^tive  or  executive   depart-  tiona:   Slieldon  v.  StU,  S  How.  446, 

ments,  are  not  sabjeots  of  jodicial  449;   Osborne  v.   OnU^  Slates  Bank, 

cognizance;    ISarbary  v.   Madlmn,   1  9T\'heat.  738.     It  is  not  in  the  power 

Cranch,  166,  170;  (Maton  v.  Uayt,  3  of  Congress  to  asaim  to  the  jndiciary 

Wheat    247;     Tutiw   v,   Borden,   7  any  but  judicial  duties:    Haybum » 

How.   1;    United  Statu  v.   HoUiday,  Case.  2  Dall.  410,  note;  Untied  Stalea 

3  Wall.  407;  Georipa  v.  Stanton,  6  Id.  v.  Todd,  13  How.  52. 

50;  United  States  v.  Baker,  5  Blatehf.  Courts  in  which   the   judges  hold 

6;    Uiated   States  v.    The  Hornet,   2  their  ofEoea  for  a  specified  number  of 

Chic.  L.N.  89;  United  Statcay.  Avery,  years  arc  not  constitutional   courts, 

1  Deady,  214.    AlUiough  a  stato  can-  m  which  the  judicial  powers  conferred 

not     confer     jurisdiction    on    a    na-  by  tbe  constituCioD  can  bo  deposited: 

tional   court,  it  may  give  a  right  to  Am.  Ine.   Co.  v.  Canter,   1  Pel.  511, 

which,  other  things  sTlowing,  such  a  646.     The  territorial   courts  are  not 

'     court  maygivo  effect:  Clarke  v,  SmUA,  United  States  district  coorts,  though 

13  Pet    203i  ,Fkh  v.   Creigldon,    24  invested    with    federal    jurisdiction; 

How.  163;.  Ex  parU  McA'eil,  13  Wall.  United  Slatet  v.  ailam,  2  Chic.  L.  N. 

243;  SfieWonv.  S«ii,8How.  441.    Tho  38.     They  are  legislative,  not  oonsti- 
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totdoniJ  conrta,  and  their  jnriwIictioD        Judgaa'  salary  not  taxabla.  —  Mtrcli  i,  173^ 

and  practice  ue  regnUted  b;  Con-  This  sectinn  prohibits  the  imposition 

gress,   or  the  territorial  lagialature:  cf  a  tax  upon  a.  jadgc'a  salary:  Com- 

Laqi  V.  Abbott,  1  Am.  U  T.  84;  OTin-  tnonuKoJUiv.  Mann,6Vfa.tta  A  8.  ii5; 

lonetaLv.  EnglOreda,  13  WalL  434.  2  Story's  Com.,  aac.  1053  a. 

Section  2.  The  judicial  power  shall  extend  to  all  ???''SS^" 
cases  in  law  and  equity,  arising  under  this  constitution,  ^JJ^^"^' 
the  laws  of  the  United  States,  and  treaties  made,  or 
which  shall  he  made,  under  their  authority; — to  all  cases 
affecting  ambassadors,  other  public  ministers,  and  con- 
suls;— to  all  cases  of  admiralty  and  maritime  jurisdic- 
tion;— to  controversies  to  which  the  United  States  shall 
be  a  party; — to  controversies  between  two  or  more 
states; — between  a  state  and  citizens  of  another  state; — 
between  citizens  of  different  states; — between  citizens  of 
the  same  state  claiming  lands  under  grants  of  different 
states,  and  between  a  state,  or  the  citizens  thereof,  and 
foreign  states,  citizens,  or  subjects. 

In  all  cases  affecting  ambassadors,  other  public  minis-  odeinai  luris- 
ters  and  consuls,  and  those  in  which  a  state  shall  be  premecouit. 
party,  the  Supreme  Court  shall  have  original  jurisdiction. 
In  all  the  other  cases  before  mentioned,  the  Supreme 
Court  shall  have  appellate  jurisdiction,  both  as  to  law  Appellate 
and  fact,  with  such  exceptions  and  under  such  regula-  1"'™"^'""- 
tions  as  the  Congress  shall  make. 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  Triaioicrimefc 
shall  be  by  jury;  and  such  trial  shall  be  held  in  the  state  of  crime*. 
where  the  said  crimes  shall  have  been  committed;  but 
when  not  committed  within  any  state,  the  trial  shall  be 
at  such  place  or   places  as  the  Congress  may  by  law 
have  directed. 

Wlion     C&atta     aria«.  — A    caaa  ter  of  conne,  and  the  juriadiction  of 

arises,  within  the  tneamng  oC  the  con-  the  court  in  sach  oasa  13  not  subject 

■titation,  whenever  any  qoestiou  re-  to  state  limitations:   RaUatau  Co.  v. 

specting   the   constitution,   Ia,WB,   oi  HAiUon,  13  Wall.  28G.     The  judiciary 

beatiea    of   the   United    States   has  is  a  co-ordinate  branch  of  the  govern- 

aasumedBnch  a  form  that  the  judicial  ment,  and  umy  declare  a  statute  to  be 

power   is  capable  of    acting    on    it;  void,  aa  repagnant  to  the   constltu- 

Oibomt   V.    United    Stalet    Bank,    9  tion;   Van  /Tom's  Ltitee  v.  Darranct, 

Wheat    819.     Whenerer   a  geaend  2  Dall.   308;  Caider  t.   Bull,   3  Id. 

mle    as    to    property    or    personal  399;  Dartmovth  CoUege  v.  Woodward, 

tjebts,   or  injuriea  to  either,  is   es-  4  Wheat   G25;   Darby  v.    Wright,  3 

tt^Iiahed   by   state    legislation,    its  mabahl.  170;  UniUd  Statu  v.  Kleia,  iZ 

Mifracement  by  a  national  court  in  a  Wall.  143. 
MM  between  proper  parties  is  a  mat-        CaM>  in  law.  — By  cases  in  law 
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March  4  1789.     is  to  be  ondentood  niita   in  which  A  conttoverey  which  titnu  upon  tlis 

legal  rights  ura  to  be  ascertained  and  existence,   effect,  or  operation  of  au 

determined,  in    contradittinctioa  to  act  oECougreBBBiisaB  under  such  act; 

those  where  eqnibablB  rights  are  recog-  and  the  caurts  of  the  United  States 

sized.  Odd  eqnitahle  remedies  admin-  have  jarisdiction  of  a  suit  brought  to 

iaterCHl;  or  where  the  proceeding  is  in  determine  the  Batne:  JIvQlitM  v.  AT.  P. 

the  admiraltvi  PnnonM  v.  Bedford,  3  R.  Co.,  0  Saw.  3]3. 

Pet.    447;    Kobbuon  t.   Campbtll,   3  JMvm  of  tb«  United  States  iu- 

Wheat.  212.  cudemtally  involved.  —  An  action 

OaMA   in   eq,alty.  — By  oaaea  in  cannot  be  said  to  arise  under  a  law  of 

eqmty  is  to  be  nnderstood   suits  in  the  United  States,  simpiy  Iwcause  its 

whi(^  relief  is  sought,  according  to  constmction  in    some  respect   ia   or 

the  principles  and  practices  of  t^e  may  be  incidentallj  involved  in  the 

equity  junsdictioa  aa  establishod  in  trial:  DovxU  v.  Gnsaold,  5  Saw.  39. 

fagbsh   jnmprudence:     Ro/dnaon  v.  Oriminttl     cases. — The    federal 

CampbeU,  3  Wheat.  222,  223;  Utiiled  courts  have  no  jurisdiction  of  commrai- 

Slata     V.     ffowland,     4     Id.      108;  law  crimes;  nor  is  there  any  abstract 

Zormanv.  Clark,  2McLean,  670;  Lan-  principle  of  the  common  law  pervod- 

nton    y.    Olarh,    4    Id.    18;    Oordon  ing  the  constitution  by  virtue  of  which 

V.   llobart,    2    Snm.    401;    Prait    v.  they  can  tako  such  jurisdiction:  Penn- 

Ntirtham,  G  Mass.  90;  Ooppn* v.  Co-  islvaniay.  Whteli«g ttc. BndgeCo.,  13 

burn,  2  Cart.  465.  How.  6Ca 

Arinngr  under  the  constitatloii  JurUdictlon  cannot  be  aztend- 

and  laws  of  the  United  Btatee.  ed   by   statnte.  —Statutes   of   the 

—  A  case  is  said  to  arise  nuder  the  United  States  cannot  extend  the  ju- 

constitntion  or  a  law  of  the  United  risdiction  of  the  federal  courts  beyond 

States  whenever  its  correct  decision  those  conferred  by  the  constitution: 

depends  on  the  construction  of  either:  Bodgion  tt  al,  v.  Boaerhank  tt  al.,  S 

Cole "-■—■—■-    n  nrv  —  ..    r,-,^        a      ^ l    nnn 

blUi 

patent  is  not  "a  case  ariiicg  under  arises  out  of  a  law  of  the  Unitt 
the  laws  of  the  United  States,"  ss  to  StSitea  ia  not  suEHcient  to  confer  juris- 
patents,  so  aa  alooe  to  give  jurisdio-  dictioa;  nor  is  it  sufficient  to  allege 
tion  to  its  conrta;  Ifanal/i  v.  Calvert,  that  the  trial  will  neceasarily  involve 
1  Wood,  k  M.  34.  the  construction  of  certain  acta  of  Con- 
Other  qneetiona  may  be  in-  gress;  but  it  must  appear,  from  the 
volved.  — The  judicial  power  of  the  facts  stated,  how  the  case  arises  under 
United  States  over  a  particular  case  the  laws:  Domell  v.  Orittoold,  6  Saw. 
ia  not  excluded  by  the  fact  that  quca-  39. 

tions  ore  iuvolvcd  which  do  not  at  all  Oaaea  affbcting  public  mlnli- 

dopendupontheconfltitutiDnorlaWBof  ters.  — The tederaTcourta have  juris- 

the  United  States.  Whenaqneationto  diction  of  all  snita  "  affecting  "  public 

which  the  judicial  power  of  the  Union  ministers,  although  they  may  not  bo 

ia  extended  by  the  constitution  forms  parties    to    the   record:    Onionie   v. 

an  ingredient  in  the  orisinal  cause,  it  United  Stata  Bank,  9  Wheat.   854; 

ia  within  the  power  of  Congress  to  United  Slaiet  v.  Ortega,  11  Id.  467; 

give  the  circuit  conrta  jurisdiction  of  Unitrd  StaUs  v.  Ranera,  2  Doll.  297. 

that  cause,  although  other  questions  Tho  recognition  of  the  eiocutive  of 

of  fact  or  law  may  be  involved  in  it:  tho  United  States  is  conclusive  aa  to 

Baitwau  Co.  v.  MiMttiippi,  101  U.  3.  the  public  character  of   the  natty: 

Ul;    Bylae  v.  I/avttflC,  G  Saw,  593;  Dupotav.  Pidtoit,  4  Dall.  321;  UnUtd 

Protbttel  V.  IIo;pte,  8  Id.  692.  Sbitet   v.    Ortega,    4    Wash.    C.    C. 

To  sustain  the  jurisdiction  of  the  ^\. 

United  States  courts,  it  is  not  noces-  Must  affect  them  directly.  — 

sarytoassumothatthe  party  invoking  To  brine  a  caso  within  this  provision 

that  jurisdiction  is  entitled  to  tho  re-  the  public  minister  must  have  an  in- 

lief  sought;    it   is  enough   that  the  tereat  in  t^e  result  of  the  proceeding, 

controversy  turns   upon    tho   proper  A  criminal  action  violatino  the  law  ot 

construction  or  application  of  tho  con-  nation^  by  violently  aasaulti  og  a  pub- 

atitntion  or  laws  of  tho  United  States:  lie  minister,  is  not  a  caao  affecting  the 

Hatch  tlal.  V.  WiClameae  Iron  Bridge  minister:  United  Utatea  v.   Ortega,  11 

Co.,  7  Saw.  127.  Wheat.  407. 
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Admlnltr Jnrudictioii.— Thii  ; 
embncM  what  was  koown  and  Qndcr- 
■taod  in  the  United  States  as  the 
admiralty  and  maritime  jorisdictian, 
at  the  time  when  tbo  cooatitutioa  waa 
adt^ted;  Oaie»ct  Ch^fr.  f^tshagk,  12 
How.  443;  2f.  Jerteg  Sitam  Nav.  Co. 
T.  Mtrehmai  Bank,  6  Id.  344;  War- 
tnj  V.  Clarh,  6  Id.  441.  The  jurU- 
dJctioQ  of  the  admiralty  courts  in  this 
conntry,  at  t^  time  of  Uio  Bcvolu  tion, 
and  for  a  centory  before,  was  inore 
extensive  than  that  of  the  high  court 
of  admiralty  in  England:  Id.  This 
jnriadiction  extends  to  the  navigable 
riveiB  and  lakes  of  the  United  States, 
witbont  regard  to  the  ebb  and  flow  of 
Hie  tides  of  tlie  ocean:  Gtneafx  Cl^f 
V.  FOslmQh,  12  Id.  443.  It  em- 
bracea  bU  maritime  contracts,  where- 
soever the  BUoe  may  be  made  or 
execated,  and  whatever  may  be  tbe 
form  of  tiie  stipulations;  and  all  torts 
and  injuries  committed  npoa  waters 
within  its  jurisdiction:  tit  Loaio  v. 
Bait,  2  GaiL  398;  OhuettUr  In*.  Co. 
V.  Ytmoffrr,  2  Curb  322.  Crimes  and 
oSoisca  against  tbe  laws  of  the  United 
States:  OorMd  v.  CorytO,  4  Wasb. 
C.  C.  371;  Uwted  Slata  v.  Btnau,  3 
Wheat.  336.  Cases  of  seizure  for 
breach  of  the  revenue  laws,  and  those 
made  in  the  exercise  of  the  rijihtB  of 
war:  The  Veagtavee,  3  Dall.  287;  The 
Satfy,  2  Cranch,  406;  The  Belsg,  4 
Id.  443;  Tht  Samvel,  1  Wheat  0; 
Tlie  QOaao,  I  Id.  20.  Another 
cUa  of  cases  by  which  jurisdiction 
has  always  been  exerciaed  in  the  ad- 
miralty courts  in  this  coontry,  though 
denied  in  En^and,  are  toita  by  ship 
carpenters,  and  material-mGn,  for  re- 
pairs and  necessaries  mode  and  fur- 
nished to  ships,  whether  foreign  or  in 
tho  port  of  the  state  to  which  they  do 
not  Mlong,  or  in  tbe  honie  port,  if 
the  municipal  law  of  the  state  gives  a 
lien  for  the  same:  QaTdaer  v.  Tht  N, 
/rr«y,lPet.  Adm.227;StoB(n*v.  The 
Sandaieh,  I  I<L  233.  note;  Lane  v.  T/ie 
Brig  PreMtnt,  4  Wash.  C.  C.  453; 
The  Ship  Robert  Fidion,  1  Paino,  620; 
DoBMV,  A  New  Brig,  GUp.  473;  The 
Ormral  Smilh,  4  Wheat.  438;  The  St. 
Jago  de  Cuba,  9  Id.  409;  Fnroux 
V.  Hoaard,  7  Pet.  324;  JV.  Jerset/ 
Slean  Nav.  Co.  v.  ilerdiaTtl^  Baai,  6 
How.  390;  Wickv.  The  Samuel  Stroiyj, 
6  McLean,  690.  The  admiralty  juris- 
diction is  not  limited  to  tide-watera, 
but  extends  to  all  the  lakes  and  navi- 
^le  waters  of  the  United  States: 
TheEagle,  8  WalL  15.     liens  for  n>- 


Ci«fer,  lOId.215.  The  grant  of  jnris- 
dictloQ,  in  cases  of  admiralty  cogni- 
zance conferred  upon  tbe  national 
courts,  is  exclusive  of  those  of  the 
states:  The  Mosfe  Taylor,  4  Id. 
411;  Themne,il±^6.  In  all  oases 
where  a  maritime  lien  arises,  Ibe 
original  jurisdiction  to  enforce  it,  by 
a  proceeding  in  rem,  is  exclusively  in 
the  courts  of  the  United  States:  The 
BflfaU,  7  Id.  624.  Tbe  admiralty 
and  maritime  jorisdictian  of  the 
United  States  is  not  limited  by  the 
statutes  or  judicial  prohibitions  of 
England;  the  same  defined:  1  Id. 
21.  Claims  for  half  pilotage,  for  ten- 
der and  refusal  of  services,  are  coses 
of  admiralty  jurisdiction:  The  Wright, 
1  Beady,  597;  The  America,  2  Am. 
L.  R.  45fi;  Tht  Califomia,  1  Saw. 
451  Under  Enle  XU.  of  1872, 
material-men  may  enforce  their  lien 
for  supplies  furnished  a  vessel  at  her 
home  port,  or  elsewhere:  The  Au- 
ffUAfn,  5  Pa.  Law  Rep.  230;  S.  C,  2 
Saw.     See  T/it  HarrUon,  2  Abb.  84, 

When  the  United  States  Kh&ll 
bo  a  party.  —  An  action  cannot  be 
prosecuted  against  the  United  States 
without  being  authorized  by  Congress: 
Coheiuv.  Vii-ginia,  GWheat.  411;  see 
Hurray's  Latet  v.  Iloboixn  Land 
Improvement  Co.,  18  How.  283.  But 
this  does  not  prevent  the  exercise  of 
of  appellate  jurisdiction,  to  obtain  by 
writ  of  error  a  reversal  of  a  judgment 
which  lias  been  rendered  in  favor  of 
the  United  States:  Id.  Nor  does  it 
preclude  IndiTidnsLi,  when  sned  by 
the  United  States,  from  availing 
themselves  of  credits  or  set-offs 
against  the  United  States:  UnUed 
Staieg  V.  Boni-  qf  MttropolU,  15  Pet 
392;  seo  act  of  February  24,  1855,  es- 
tablishing court  of  claims,  lOStat.  012. 
Where  tiie  United  States  is  plointifi^ 
and  the  defendant  pleads  a  setoff',  no 
judgment  can  be  rendered  against 
tho  government  for  a  anm  aacertidned 
to  be  duo  the  defendant ;  United  SlaUl 
V.  Eci/ord,  6  Wall.  484.  In  the  court 
of  claims,  the  government  is  liable  for 
refusing  to  receive  and  pay  for  what 
it  bos  agreed  to  purchase:  OSjbona  v. 
UaHed  States,  8  Id.  269.  Where 
the  United  States  have  dedicated  land 
to  a  particular  use,  they  may  sue  in 
a  court  of  equity,  to  prevent  its  di- 
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MTchtlTSa.     vertion   to   other   purposes:    UmUd  Amendmont:  Otbom  t.  United  Btata 

SUUa  V.  irnwM  a  ft.  Co.,  1  Chic  L.  Bank,  D  Wheat  738. 

N.  427.  When  property  of  the  United  Betwaea  cUiSMW  of  diffcrant 
States,  liable  to  be  proceeded  a^ainat  stataa.  — This  clatue  does  not  em- 
fnrem.'  ThtDamn,  lOWolLlS.  AvdHa  brace  caaeg  where  one  of  the  parties 
mitrda  does  not  lie  against;  Aeery  v.  is  a  citizen  of  a  temtoiy  or  the  Dig. 
United  Stata,  12  Id.  301.  trict  of  Columbia:  H^tini  v.  Ell^, 
Coatxoveniea  bstw«eiL  >t«tw.  2  Cianch,  445;  Corvomtirm  of  Nob 
—  The  claose  confoiring  juriBdirtion  OrUaiu-r.  Winter,  I  Wheat.  91;  Bar- 
over  contraTcraiea  between  two  or  neyy.  £aftimi;r«,  GWbU.  280;  Wataon 
more  itatea  includes  a  suit  brousht  (<  of.  v.  Aroob  efo/.,  8  Saw.  316.  Citi- 
by  one  state  againtt  another,  to  a«-  Eenship,  when  apoken  of  in  the  co&sti- 
termine  a  qaestioD  oE  disputed  boon-  tution,  in  reierence  to  the  jorisdiction 
dary:  Rhode  hland  v.  Ataaiadiuactti,  of  the  federal  courts,  means  nothing 
12  Pet.  657;  Florida  v.  Oeorgia,  17  more  than  residence:  Legffe  of  Cooper' 
How.  4TS;  ilistouri  v.  loaa,  10  Id.  v.  Oalbrai(^  3  Wall.  C.  C.  MC;  Oaa- 
1.  There  must  be  a  state  government  <k>  v.  Ballon,  6  Pet.  761;  Shetlon  v. 
competent  to  represent  ^e  state,  to  Ti^n,  6  How.  163;  ibeaee  qfButlrr  v, 
enable  it  to  sno  in  the  supreme  court:  FartuvioHh,  4  Wash.  C.  C.  101.  Bnt 
Ttxaa  V.  WhiU,  7  Wall^  700.  This  a  free  negro  of  the  African  race,  whoso 
clanse  only  applies  to  members  of  the  anoeators  were  brought  to  this  conn- 
Union,  and  pubUo  bodies  owing  obe-  try  and  sold  as  slaves,  is  not  a  citizen 
dience  and  conformity  to  ita  constitn-  within  the  meaning  of  the  constitn- 
tion  and  law«;  Scott  v.  JonB»,  S  How.  tion,  nor  entitled  to  sue  in  that  char- 
377.  A  atate  is  within  the  operation  acter  in  the  federal  courts:  Drrd 
of  this  clunse  only  when  it  is  a  par^  Scoti  v.  Satiford,  10  How.  333.  The 
to  the  record,  as  a  plaintiff  or  defend-  law  declared  to  be  otherwise  by  the 
ant,  in  its  political  capacity:  O^iom  Fourteenth  Amendment.  A  native  of 
V.  United SUilc» Sank.^WhtM.t.'imi  1  the  United  States,  residing  abroad. 
Curt.  Com.,  sec.  63.  A  soit  against  who  has  taken  an  oath  of  allegiance 
the  governor  of  a  state,  in  his  official  to  a  foreign  government,  is  not  a  citi- 
capacity,  is  a  suit  against  the  state:  zen  of  any  state  entitled  to  sne  in  a 
Kentuelyv.  Oldo,  24Uow.  66.  national  coart:  PrtnUn  v.  BrennaH, 
But  Btata  must  be  a  real  partjr  2  Blatchf.  162.  A  corporation  ere- 
in  interest.  —  This  clanse  does  not  ated  by  and  transacting  bosiness  in 
give  jurisdiction  to  the  United  States  a  state  is  to  be  deemed  an  inhalutant 
over  cases  in  which  a  state,  which  is  of  the  state,  capable  of  being  treated 
one  of  the  parties  to  the  record,  is  as  a  citiien,  for  all  parposes  of  sning 
merely  a  nominal  party,  without  any  and  being  sued:  LoiurnUe  R.  ft.  Co.  t. 
real  ittterestin  the  result.  When  the  Litmn,  ^  How.  497;  Marshal  v.  BaUi- 
object  of  a  suit  by  one  state  against  mart  and  Ohio  R.  ft.  Co.,  16  Id. 
another  is  to  protect  the  rights  or  re-  414.  The  judiciary  act  conGnss  the 
dres*  the  wrongs  of  an  ladividoal  jarisdiction,  on  the  ground  of  citizen- 
citizen  of  the  fonoer,  it  is  not  a  con-  ship,  to  cases  where  the  suit  is  be- 
troveray  between  the  two  states;  twcen  a  citizen  of  a  state  where  the 
within  the  meaning  of  the  constita-  suit  is  brought  and  a  citizen  of 
tiont  Nea  HampSdn  t.  Lofdaana,  another  state;  and  although  the  con- 
108  U.  8.  76.  stitution  gives  abroader  extent  to  the 


Amendment.  But  the  officers  charged  610.  Where  the  suit  is  brought  by 
by  a  law  of  the  state  with  the  carry-  assignee:  Sib6  Auignet  <if  Bminard 
'   *o  effect  of  its  statute  maybe     Wimamt,  4  Id.  122;  Sheldon 


enjoined  by  the  federal  court  from  8  How.  411.  The  constitution  has 
doing  so,  if  the  bws  are  in  violation  defined  the  limits  of  the  judicial 
of   the  constitution.    The  state  not    power,   but  has  not  prescribed  how 


bein^  a  psrty  to  the  record,  its  indi-  mnch  of  it  shall  be  ezereiaed  by  the 
met  interest  in  the  result  does  not  oircQit  ooorte;  Tmvtr  v.  BcoA  nf 
Ining  the  case  within  the  Eleventh    North  Amerka,  4  DalL  10;  UtIvtjiT* 
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T.  Wood,  7  Cnmch,  COS;  Ktsdail  v.  of  this  clansa:  Cherota  Natim  r.  MtrehjlTW. 
£.'nit«4  Sfo^  12  Pat.  616;  Cary  v.  Otorgia,  5  Pet  1.  The  pueblo  Id-  ' 
Curtia,  3  Eaw.  245;  CoaiCo.  V.  Blaieh-  disLOs  of  Now  Heiico  being  citiEeoi 
^nl,  12  Wall.  172;  Siee  v.  Houtloa,  thereof,  by  tbe  treaty  of  Gua^lalnpo 
13  Id.  66.  CoDgreu  bw  cocfarred  Hidalgo,  became  citizeiu  of  the  United 
apon  the  federal  courts  bat  a  portioa  States;  1  Chic.  K.  L.  169. 
of  the  jurisdiction  coutemplated  by  Biiits  by  aliens. — If  thepaiCyto 
the  cooititntion:  Clarke  t.  /nneiriUf,  the  record  ba  an  alien,  ba  ia  within 
4,  Ain,  L.  R.  693.  A  suit  by  a  tbia  clause,  whetber  he  sue  ia  hta  owu 
corporation  iu  its  corporate  name  ia  right  or  aa  a  trustee,  if  be  have  a  sub- 
conclusively  presuuiea  to  be  brongbt  Btantial  Interest  as  trustee:  Chapptl- 
by  citizens  ot  the  state  wbic^  created  delaine  v.  Duhenaax,  4  Cranch,  366. 
it;  O.  it-  M.  Railway  Co.  v.  Wheeier,  And  if  the  nominal  plaintiff;  although 
1  Black,  286.  A  municipal  corpora-  ftcitizen,  Buefortheuseof  oaalienwho 
tion,  erected  by  a  etSite,  within  ita  is  the  real  party  in  interest,  the  case 
Umita,  may  be  saed  id  a.  national  is  within  the  jurisdiction:  Broum  t. 
conrt  bj  a  citizen  of  another  state:  Strode,  5  Id.  303.  A  foreign  cor- 
Coalav.  Mercer  Co.,  7  Wall.  118.  A  poration  is  an  alien  for  this  paipose: 
bona  fide  conveyaace  ot  land  to  a  citi-  Society /or  Propai/atiiig  Ooepelv.  Town 
zed  of  adbtber  state  will  enstaia  the  qf  N\  Haeen,  8  Wheat.  464.  But  in 
jarisdiction,  whatever  the  motives  of  all  theeo  cases  the  opposite  party  mnst 
the  grantor;  McDonald  v.  SmMa/,  1  be  a  citizen,  and  this  must  appear 
Pet.  620;  SmUhv.  Kemoehai,  7  How.  from  the  record;  Jaclcaou  V.  Tmntg- 
198;  Jonet  v.  Teagtie,  18  Id.  70.  man,  2  Pet.  136;  /finolZry  v.  £jini«,  1 
Parties  have  a  clear  right  to  acquire  Deady,  224.  A  mare  declaration  to 
property  by  porohaso  or  gift,  for  the  become  a  citizi>n  under  the  naturali- 
puipoM  of  maiutainioK  *■  suit  in  a  zation  laws  is  not  sufficient  to  pre- 
nationsl  court  concernmg  it;  3  Am.  veat  aa  alien  from  being  regarded  as 
L.  T.  127;  S.  C,  1  Saw.  66;  Osborve  a  foreign  subject  within  the  moaning 
V.  B.  a  R.  R.  Co.,  6  BUtehf.  366.  of  this  clause:  Baird  v.  Byn,  3  WalT 

Host  be  a  real  dispute  between  Jr.     An  alien  may  sue  in  the  circuit 

citiaeiiM  of  diStaront  states.  — If  conrt^  thongh  a  resident  of  the  same 

the  case  does  not  involve  a  real  and  state  as  the  citizen  defendant;  Bud- 

enbstantial  controversy  between  citi-  lave  v.  Noeolei,  7  PeL  413.     In  an  ac- 

cens  of  different  states,  federal  coorU  tion  by  a  citizen  of  a  state  against  the 

have  no  jurisdiction.     A  transfer  of  subject  of  a  foreign  state,  the  circait 

property  which  is  merely  colorable  covet  has  jurisdiction  on  accoont  of 

and  collosive,  for  the  porpose  of  bring-  the  character  of  the  parties,  without 

ing  the  case  in  the  federal  courts,  reference  to  tbe  fact  01  which  of  them 

gives  the  plaintiff  no  standing:   Wil-  is  plaintiff  or  defendant,  or  of  what 

Uame  ■  v.   NoOcewa,    104    U.   S.   209;  state  of  the  United  Statee  the  pUin- 

Hcaeetv.  OakJaad,  104  Id.  450;  Dtlnit  tiff  is  a  citizen:  Hiaekky  v.  Byriu,  1 

V.   Dean,    lOG    Id.   £37;   Maning   v.  I>eady,  224. 

Hmdtn,  106  Id.  686.  Wnen  -foreign    consul    is    a 

t^nds  claimed  under   grants  party.  —A  atate  conrt  has  no  joris- 

ot    diflbrent    states.  —  Cases    of  diction  of  a  snit  against  a  consul; 

grants   made  by  different  states  are  and  whenever  this  defect  of  jurisdic- 

within  the  jnrisdictioa,  notwithstaod-  tion  is  suggested,  the  court  will  quash 

ing  one  of  the  states,  at  tbe  time  of  tbe  proccffidings.     It  is  not  necessary 

the  £nt  erwit,  was  part  of  the  other:  that  it  should  be  by  plea  before  gen- 

Toam  qfPawlit  v.   Clark,  9  Cranch,  eral  imparlance  1  Maunliardl  v.  Soder- 

292.    It  is  the  erant  which  paasos  the  eCroa,  1  Binn.  138;  Dasia  v.  Pacharil, 

l^al  tide,  and  if  the  controversy  is  6  Pet.  41;  CotmneiavieaUh  v.  Ko^lq^,  5 

ftmnded  upon  confliotinK    grants  of  Serg.  ft  R.  M5;  Oriffin  v.  DomiwjueT, 

different  statM,   the    fedenil   courts  2Duer,  656.     A  coosul,  however,  may 

have  jniiadiction,  whatever  may  have  be  summoned  as  a  garnishee  in  on  at- 

been  the  prior  eipubbU  title  of  the  tochment  from  a  state  court:  Kedder- 

purtiea:   Ci^mm  v.   Lttob,   i  Wheat  Un  v.  Meyer,  2  Miles,  242.     And  he 

377.  may  maintain  a  suit  in  a  state  court; 

Indian   tribe    not    a    fbroi^  Ea/jon^  v.  Wiaeman,  2  Ben.  240.     The 

state.  —  An  Tnilinn  tribe  or  nation  jumdiction  of  the  supreme  coort  in 

vithin  the  United  States   ia  not  a  suits  against  consuls,  although  origi- 

"fraeign  stata^"  within  tbe  meaning  nal,   is  not  eiclosive   of  the  circuit 
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lIMch*,  ITWi     conrtB:    UmUd   Staten  v.   Bamra,   2  tion,  dedoriiiK  in  wbat  cmm  the  sa- 

DaU.  297;  St.  Luhi't  Hotpilat  t.  Bar-  prams  cQart  sbBll  have  original  juria- 

c/aj/,    3    Blatcbl    259;    Oraham    y.  diction,  must  be  construed  negauvel; 

Slacien,  4  Id.  00.  as  to  all  other  cases:  £c  parte   Vol- 

Afpnaiaent  not  to  sue  in  fed-  landingham,   I   Wall.  292.     Cangreas 

erftl  court.  —  An  agreement  to  ab-  cannot  confer  juHsdictiDn  on  tbe  sn- 

ttain  in  all   casea  from  resorting  to  preme  court  by  on  act  authorizing 

the  conrta  of  tbe  United  Stataa  is  the  transfer  of  caoBes  to  it  from  the 

aguQst  public  policy  and  void;  IntuT-  circuit  courts:   Thi  Alicia,  7  Id.  571; 

aiux  Co.  V.  Mm-te,  20  Wall.  446;  DoyU  Ex  parte  Ytrger,  8  Id.  S5;  Tlus  Kom- 

V.  fnaurance  Co.,  04  U.  S.  535.  lucS,  9  Id.  604. 

Origiiial  jurisdiction  of  bu-  ActaofCongreuaffirmingtbe^pel- 
preme  court.  —  Tho  circuit  courti  late  jurisdiction  of  the  supreme  court 
have  no  jurisdiction  of  a  caase  in  except  from  it  all  cases  not  expressly 
which  a  state  is  a  party:  Oale  t.  therein  provided  for;  ajid  the  repeal 
Baboxk,  4  Wash.  C.  C.  199.  The  sn-  of  sach  an  act  nocossarily  nogativaa 
preme  court  has  not  origiaol  juris-  jnrisdiction  under  it  of  the  cases  there- 
diction  of  a  suit  brought  by  a  state  in  described:  Ex  parte  HeCardlr,  7 
against  its  own  citizens;  Penngyleania  Wall.  512;  Ex  parte  Tenier^  8  Id.  85. 
V.  Qinckmlmr  Co.,  10  Wall.  653.  IntbeexerciseotiUappellatejuriadio- 

CoHgress  boa  no  power  to  confer  tiou,  the  sapreme  court  may,  by  Anieol 

(iriginul  jurisdiction  on  the  supreme  CO7711U,  relieve  from  unlawful  imprison- 

court  in  other  cases  than  those  enu-  mont  oue  held  in  military  custody, 

incrated  in   this  section;   Marbury  v.  who  has  been  remanded  aner  a  hear- 

ilailiaon,  1  Ctancb,  1^1 ;  Inllit  Matter  of  ing  before  a  circuit  conrt;  Ex  pari* 

JJtt^r,  5  How.  176,  191;  In  «  Kaine,  Tergtr.  8  Id.  94. 

14  Id.  119;  Ex  parte   Yerger,  S  WalL  Juiy  not  Judges  of  tbe  Uw.  — 

08.     In  thoae  cases  in  which  original  This  does  not  constitute  them  judges 

jurisdiction  is  given  to  the  supreme  of  the  law  in  criminal  cases:  UiiUtd 

court,   founded  on  the  character  of  Stata  v.  ilm-rit,  I  Curt.  C.  C.  23,  49; 

the  parties,  the  judicial  power  of  the  Oiuted   Stata    v.   SlAx,    Bald.   510; 

United  States  cannot  be  exercised  in  Untied  Stales  v.  Battule,  2  Sum.  240; 

its  appellate  form:   Oj&om  v.   Uidied  and    sea   ToatnMnd  v.    Tlit  Stale,   2 

Slates  Bani,  9  Wlieat.  820.     Bat  if  n  Blackf.   162;  Pierce  v.   Tlie  Slate,  13 

case  draws  in  question  the  laws,  con-  N.  H.   636;  ComnwnuieaUA  v.   Porter, 

Btitution,   or   treaties   of   the  United  10  Met.  263;  Wharton  on  Homicide, 

States,  though  a  state  be  a  party,  the  481.     It  only  embraces  those  crimes 

jnriediction  of  the  federal  courts  is  which  by  former  laws  and  customs 

appellate;  for  in  such  case  the  juris-  bad  been  tried  by  jury:  UnUal  Slatet 

diction  is  foooJed,  not  upon  the  char-  v.   Duane,  Wall.  C.  C.    106;   United 

acter  of  the  parties,  but  npon  the  Stales  v.  Mayer,  1  Deady,  128;  United 

nature  of  tbe  controversy:  Cohens  v.  Stales  v.  Dodge,  1  Id.  180. 

Virginia,  6  Wheat.    392;  iiartia  v.  Crimea  ag&iaat  United  States 

Hvnler'a  Leasee,    1   Id.  337.     A  suit  wben  tri&ble. — A  crime  committed 

against  the  goreraor  of  a  stato  in  against  tho  laws  of  tho  United  States, 

his  official  character  is  a  suit  against  without  the  liniits  of  a  state,  is  not 

tbe  state:  Kentady  v.  Ohio,  24  How.  local,  but  may  be  tried  at  sucb  place 

C6.     The  jurisdiction  of  the  supreme  as  Congress  shall  designate:  UnHeil 

court   is   conferred    by  the    conatitu-  Stoics  v.  Dawson,  15  How.  488;  Unit-d 

tion:    SvUth   V.  AUjjit,    1    Pa.    453.  StiiUs   v.   Jnckaloio,    1    Black,    484; 

Affirmative  words   m    the   constitu-  t7ju(«iSW{(Mv./'«rfon3,6Wbeat.  184. 

I^°puniiS°*''      Section  3.    Treason  against  the  United  States  shall 


consist  only  in  levying  war  against  them,  or  in  adhering 
to  their  enemies,  giving  them  aid  and  comfort.  No  per- 
6on  shall  be  convieted  of  treason,  unleaa  on  the  testimony 
of  two  witnesses  to  the  same  overt  act,  or  on  confession 
in  open  court. 
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The  Congress  shall  have  power  to  declare  the  punish-  March  t,  jtb?. 
ment  of  treason,  but  no  attainder  of  treason  shall  work 
corruption  of  blood,  or  forfeiture,  except  during  the  life 
of  the  person  attainted. 

Wbat  nwwmaiy  to  conatitute  timidatitm  the  execution  of  an  act  of 

treason.  — There  miiat  be  an  actnal  Congress,  ia  treason  by  levying  war: 

levying  of  war;  a  corupirtKj/  to  mib-  Unilfd  Stateg  t.  Mitehetl,  2  Dall.  348; 

vert  the  Ko^cminent  by  force  is  not  Uniied  States  t.  FrU»,  Whar.  SL  Tr. 

treasoD;  nor  ia  the  more  enlistment  of  458;  2  WalL   Jr.  C.   C.   134;    UuiUd 

men,  who  are  not  aaaemblcd,  a.  laiy-  Stales  v.  Hameay,  2  Id.   140;  UniUd 

ing   of  war:    Bx   parU  Bolanan,    4  Stata  v.  Hoxie,  1  Fa.  366. 

Cnnch,  73;  Uailed  Stales  v.  Hamam,  Proof  of  treaaon. — Thie,  it  seems, 

2  Wall.  Jr.  140;  2  111.  13C;  4  Am.  L.  refers  to  tho  proofs  on  the  trial,  and 

J.  63.     And   CO    man  can    be   con-  not  to  the  pr^minary  bearing  before 

victed  of  treason  whowas  not  present  the   committmf;    magistrate,   or   the 

wben  the  war  was  levied:   2  Bnrr'a  proceeding  before  the  grand  jury:  2 

Tnal,   401,   439.     An    unnaturalized  Wall.  Jr.  138;  Umted  SlaUl  v.  Oitiner, 

ftlien    cannot   be    gnJty  of    treaaon  4  Phila.  396;  Bore's  Trial,  13G.     But 

against   the   United    States; .  United  see   Friea's  Trial,  14  Wbar.   St.   Tr. 

Htnb^ir      Villnln     >;>nnl1     .7711^  An  In.       JfiA. 


AKTICLE  IV. 

Section  1.     Full  faith  and  credit  shall  be  given  in  Brsie  lecotut 

each  state  to  the  public  acts,  records,  and  judicial  pro-  aakl^^t 

ceedings  of  every  other  state.     And  the  Congress  may 

by  general  laws  prescribe  the  manner  in  which  such  acta, 

records,  and  proceedings  sliall  be  proved,  and  the  effect 

tliereof. 

Full    &itli   and   credit  to   be  were    taken:    Qreea   v.   SanrniOo,   3 

given  to  judgmenta. — A  judgment  Wash.  C.  C.  IT;  Baiilc  of  the  Slate  cf 

of  a  stato  court  has  the  credit,  vajidity,  A  labama  v.  DdUon,  0  How.  028.    And 

and  effect,  in  every  other  court  witli-  therefore   whatever  picas  would   be 

in  tho  United   States,  which  it  had  good  therein,  in  anch  state,  and  noab 

in  the  atato  where  it  was  rendered:  others,  can  bo  pleaded  in  any  other 

Hanivkm  v.  McConnel,  3  Wheat.  234;  court  in  the  United .gtates:  HamjUmi 

SarcM  V.   The  Sloop  Daiaa,  Crabbe,  v.  MeConnel,  3  Wheat.  234;  Milts  v. 

186.     And  it  matters  not  that  it  was  Duryee,  T  Cranch,  481.    It  is  compe- 

commencedbyanBttachnientof  prop-  tent  to  show  that  the  judgment  was 

erty,    if    the    defendant   afterwards  obtained  by  fraud,  or  uiat  the  court 

appeared  and  took  defense:  Mayhtuj  rendering  it  hadno  jurisdiction:  irur- 

V.    TliotehtT,    C  Wheat    129.     Such  rra  Man.  Co.  v.  Jilna  Iwmranee  Co.,  2 

jndgmenta,  as  far  as  the  courts  ron-  Paine,  602;  Stctle  \.  Stnilh,   7  Watts 

dcnng  them  had  jurisdiction,  are  to  &  S.  447.     A  plea  of  the  statute  of 

have  m  all  courts  full  faith  and  credit,  limitations,  in  an  actiof  on  a  judg- 

in  which  the  merits  of  the  judgment  ment  of  anotlier  state,  goes  to  tha 

are  never  put  in  issue,  with  the  quali-  remedy;  and  is  governed  by  the  lex 

flcatioa  that  it  appears  by  the  record  /ori:  MeEimoyU  v.  Colai,  13  Pet.  313; 

that  the  party  had  notice:  Benloa  v.  Bacoa  v.  Uaaard,  20  How.  22.    A 

Berijot,  10  Serfr.  &  R.  242;  Christmas  state  legislature  cannot  bar  on  action 

V.  Ittiasel,  6  Wall.  290.     By  the  act  of  on  a  judgment  given  in  another,  by  a 

*  Congress  they  have  not    conclusive  statute   of   limitation:   ChriUimu   v. 

effect,   but  culy  sudi  effect  as  they  Russel,  6  Wall.  298. 

'   '  1  the  state  whence  they        SeeactoE2Gth  of  May,  1790;  1  Stat. 
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122.      The   legislatioD    of   CongreM  rocord  of  a.  state  court  is  sought  to  b« 

~  amoiintB  to  this,  that  the  judgmeDtof  iue<liiianationalcoart:£«inM  v.  Bfn- 

amother  stBitA  shall  be  record  eTidance  tul,  1  Deady,  307;  see  Stats.,  sec.  733. 
aftliedemuid,andthatthadcfendaDt,         Judgments  without   jtiriadic- 

wfaensuedonthe  judgment,  cannotgo  tioil-^The  provision  that  full  faith 

behind  it  and  controvert  the  contract,  and  credit  ahall  be  given  in  each  state 

or  other  canae  of  action,  on  which  the  to  the   jndicial  proceedings   of   the 

judgment  is  founded;  that  it  is  evi-  courts  at  the  other  states  applies  to 

J '-m  established  demand,  which,  such  proceedings  only  bo  far  as  snch 

'     '  proecoded  i  ' 


I  within  their 


•tamding  alone,  is  ci 

the  parties  to  it:   B ^   ..._._     ..  ^  ,  .  .._ 

Alabama  v,  Dalton,  9  How,  G28;  Chritt-  diction,  (Jieir  records  and  proc 

mat  V.  Eutul,  5  Wall.  301.     The  act  are  entitled  to  no  credit:  D'Areyv. 

of  1790  doas  not  apply  to  the  records  Ketdium,  11  How.  165;  Bordenv.  Fitch, 

of  the  national  conrta:  Maton-v.  Toa-  14  Id.  334;  Board  qf  PvhUc   Woria 

TOton,  1  Cranch  C.  C.  190.     .S'emiie,  v.   Colatsbia  College,   17    Wall.   521; 

that  the  act  does  not  appi;  where  the  Thompaoa  v.   M'bitmtm,  IS  Id.  457. 

Section  2.  The  citizena  of  each  state  shall  be  entitled 
to  all  pririlegea  and  immunities  of  citizens  in  the  Beverat 
states. 

A  person  charged  in  any  sta:te  with  treason,  felony,  or 
other  crime,  who  shall  flee  from  justice,  and  be  found  in 
another  state,  shall,  on  demand  of  the  executive  author- 
ity of  the  state  from  which  he  fled,  bo  delivered  up  to 
be  removed  to  the  state  having  jurisdiction  of  the  crime. 

No  person  held  to  service  or  labor  in  one  state,  under 
the  laws  thereof,  escaping  into  another,  shall,  in  conse- 
quence of  any  law  or  regulation  therein,  be  discharged 
from  such  service  or  labor,  but  shall  be  delivered  up  on 
claim  of  the  party  to  whom  such  service  or  labor  may 
be  due. 

Citizens  of  each,  stata  entitled  United  States,    or   who  have    been 

to  the  privilegeB  and  inuuiuutieB  naturalized     by    act    of    Consreas: 

of  citixana  in  the  Beveral  atates.  Ujtittd  Statu  v.  Ehodtt,  1  Am.  X.  T. 

—  Thia  docsnotapply  to  corporations:  22.     A  person  bom  abroad   in    tlia 

Ifarren  M/g.  Co.  v.  Etna  Ins.  Co.,  2  course    of    a   voyage    made    by    hia 

Faino,  502;  but  see  Ilolmta  v.  Jfclsrm,  father,   who  was    a    citizoo    of   tha 

Phila.  218;  Pavlv.   Virijmia,  8  Wall.  United  States,  is  to  be  deemed  such 

168.     Since  the  adoption  of  the  con-  citizen  also;  United  Statft  v.  Oordoa, 

stitution,  no  state  can,  by  any  anhse-  6  Blatchf.  18,     By  the  common  law, 

qoent  law,  make  a  foreigner,  or  any  a  child  bom  within  the  atlegiance  ra 

other  description  of  persons,  citizens  the  United  States  is  born  a  subject 

of  the  United  States,  nor  entitle  them  thereof,  without  reference  to  the  po- 

to  the  rights  and  privileges  secured  litlcal  ttalut  or  condition  of  its  pa- 

to  citizens  by  that  instrnment;  Dred  rents:  McCoy  v.  Campbell,  5  Am.  L. 

ScoUv.  Savjard,  19  How.  393.     Since  T.   407.     During  the  period   of  the 

the  adoption  of  the  Thirteenth  Amend-  joint  occapation  of  the  Oregon  terri- 

ment,  a  negro  born   in  the  United  tory,  a  child  bom  therein  of  parent* 

States  is  a  citizen  thereof:  In  re  Tur-  who  were  British   subjects  is  not  a 

ner,   1  Am.  L.  T.  9,     Birth  and  alle-  citizen  of  the  United  States:  Id. 

giance  are  simnltansoils;  citixons  with-  This  is  confined  to  those  privileges 

in  the  meaning  of  the  constitation  and  immanitiea  which  are,  in  their 

are    free   iDbabitants   bom    in    tie  nature,  /undatnental;  which   belong. 
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dI ri^t,  la  tha eitizena  of  all  free  g07-  means   members  of  a  political  com-  Uarchi,! 

ramKnta;  and  which    have,   at  all  munity.     OBtMJW  aro  those  who  haro  

tima,  Uen  enjoyed  by  tha  citi^cuB  of  asBociHited  themBelveB  together  oe  a 

tbe  leieral  states  which  compose  this  political  commanityi   ifiiun'  v,  Hap- 

UiuDD  fnm  detune  of  their  mdepea-  pcraeU,  21  Wall.  IG2;  UaiUd  Statea  v. 

ddM.  Theymayallbecomprehended  CrtaJaharth,  02  U.  3.  542.     "People" 

miller  Uia  follawing  heada :  protection  and  "citizena,"  aa  the  words  are  em- 

hj  gtnmuneat;    the    anjoyment    of  ployed  in  the  constitution,  are  synon- 

Ik  ilA  liberty,  with  the  right  to  ae-  ymoos:     Dred  8coU  v.  Sat^ford,    19 

quire  and  poiEeaa  property  of  every  How.  400.     Women  arc  citizeoa,  and 

eIbiI,  and  to  pmsno  and  obtain  happi-  always  wore.     Their  citizonsbip  does 

nwaadHXetj,  mbject,  nevcrthelWa,  not  depend  oa  the  Foarteeuth  Ameod- 

* 1 —'—■-' "-g  government  merit.     They  are  entitled  to  enjoy  all 

-  'ha  general  the  privileges  and  i: '''  —  '    "'" 

right  of  a  Eensnip  the  same  a 

^_ig  through,  UmptTtrtt,  mpra. 

■X  teaie  in,  any  other  staite,  for  the  IndianB  not  citizens.  — Tnilinmi, 
pnipoM  of  trade,  agricnltore,  profes-  tbongh  bom  in  the  United  States,  are 
aioialpimiiits,  orotherwisei  toclaim  not  citizens  unless  they  have  bean  in- 
tbe  bmefit  of  tho  writ  of  liaheaa  cor^  corporated  into  the  body  politio  by 
1»«;  to  institato  and  maintain  actions  the  national  goverament:  Ex  parte 
of  uy  kind  in  tho  court  of  the  state;  JlrynoltU,  1  Dill.  348;  McKay  v. 
totake,lMiHanddispoeeoFproperty,  CampUn,  2  Saw.  110. 
dtber  real  or  personal;  and  an  ex-  The  rig;lit  of  eufflragre  is  not  a 
trnptioa  from  higher  taxes  and  iin-  necessary  attribute  of  national  citi- 
fMltJMu  than  an  paid  by  the  other  sanship;  bnt  the  right  not  to  bo  denied 
Qliiau  oi  the  state, — nay  be  men-  the  privilege  of  an  elector  on  account 
tuned  as  nine  of  the  particolar  privi.  of  race,  coIot,  or  previoos  condition  of 
logesandimmunities  of  citizens, which  servituds  is.  Interference  by  state 
aij  elmrly  embraced  by  the  general  authority  with  the  right  to  vote  can- 
<icscriptiaa  of  privilt^ca  deemed  to  not  be  remedied  by  the  national  gov- 
ts fandamental:  Corfidd  \.  Corydl,  eminent,  except  in  case  such  interfer- 
4  Wasb.  C  C  380-1.  And  to  Uus  ence  is  upon  the  ground  oF  race,  color, 
dame  of  the  constitution,  it  sooml^  or  previous  condition  of  aerritude; 
Buy  be  properly  referred  the  ri^t  Untied  Statu  v.  CmUxIiani,  92  U.  S. 
vlucb,  it  hu  been  asserted,  is  poa-  C42. 

Moedbyacttizenof  one  state  to  pass        Surrender   of   fugitivee   from 

fnely  witii  his  slaves  throngh  the  jiutica.  —  It  is  not  necessary  that 

Idritoiy  of  snother  state,  in  which  the  crime  charged  should  constitute 

■lanry   is  not    recognized:     United  an   offense  at  common   law:    In  re 

Blaki  V.   WiOammm,  4  Am.   L.   It.  WUHam  FeOer,  23  N.  J.  L.  311.     It 

19;     ne    Ptople     v.     Lemmon,     S  is  enough  that  it  is  a  crime  against 

L    B.   4S6,    omfra.     It   does    not  the  laws  of  tho  state    from   which 

embrace  privileges  conferred  by  the  he    fledi    Jdhwon    v.   Aitty,   13   Ga. 

locJUTSofastote:  CoBWrv.  fiWio^  97;     In    re    Clark,    9    Wend.    221. 

18  How.  691;   Boeh  m  the  ri^t  of  These  words,    "treason,    folony,   or 

r^TsseDtoticsi  or   election:    Murrai/  crime,"  include   every  offenw   made 

T.  iltCertj/.  2  Mnnf.  393;  the  prin-  pnnishablo  by  the  laws  of  the  state 

kgtt  and  intonnitdes  tecored  to  citi-  where  the  act  is  committed:  Ketttutty 

Kisofaaehstatein  tbesevet&lstates,  v.  Ohio,  24  How.  66.     The  govtimor 

by  this  preriiiati,  and  those  privileges  of  a  state,  upon  a  demand  mode  for 

and  immunities  which  are  common  the  surrender  of  a  fugitive  from  jus- 

lo  tbe  eitazena  in  the  latter  states  nn-  tice,  has  no  rigbt  to  eiercise  any  dig- 

"Iti  tbair  constitution  and  laws,  by  cretionary  power  as  to  the  nature  or 

nrtue  of  their  being  citizens;  speciu  character  of  the  crime  charged:  Id. 

pnnbgss  eiij<7ed  by  citizens  in  their  The  governor  of  a  state  has  no  anthor- 

vm  Bbtes  and  not  seonred  ia  ottier  ity  to  cause  the  arrest  and  surrender 

Mates  by  this  prorision:  Paair.  Ftr-  ol  a  citizen,  as  afngitive  from  justice, 

fun,  8  WaU.  IM;  IMerpxi  Int.  Co.  unless   it   appear    that   the  alleged 

T-  MautttJmeelb,  10  Id.  667;   Dtteat  crime  was  committed  in  the   state 

'-  CUdga,  10  Id.  410.  wbich  makes  the  demand:   Eic  parte 

Tho  mre  citixena  —The  word  SmllA,  3  McLean,  121.     Oov^nors  ci 
"atims''a«  used  inthecanstitatum 
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March  t,  17W.     arrest  and  anrrender,  act  by  authority  Can,  1  West.  Leg,  Oba.  14.     Slavery 

of   tha  laws   of   tho  United  States,  is  a  municipal  regnlatioii;    is  local 

tlioufih  the  state  may  have  legislated  and  cannot  eiist  without  authori^ 

on  tho  samo  Bubjoet;  Id,;  fn  re  Doo  of     law:      MUler    v.     ilcQuerry,     5 

tt'oon,  0Saw.417;/n>-ei;oU,9Id.6G8.  Mcl^tm,     460.      But    tbe    questiou 

The  national  couHj  have  authorily  to  whether     slaves     are     made      free 

inquire  into  the  legality  of  tbe  atrest  t^    gp^^    into    a    stato    in    whicb 

of  one  held  by  virtue  of  sndi  war-  sJAvory  is  not  tolerated,  with  the  per- 

ront;  Id.  mission  of  tbcir  master,  is  purely  one 

A  fugitive  fcom  justice  may  be  ar-  of  local  law,  and  to  be  determined  by 

reated  and  detained,  until  a  formal  the  courts  of  the  state  in  which  thi^ 

requisition  can  be  mode  by  the  proper  may  be  found:  Strader  v.  Orahani,  IQ 

authority:   CommontiKiUlh  v.  Deaoan,  How.  S2;  Drtd  Seott  v.  Sanford,  19 

10  Sorg.  4  R.  135;  Dow'a  Can,  18  Pa,  Id,  390;  In  re  Perldtu,  2  CaL  424, 

St.  30;  Inre  WiliiamFeUer,  23^.3.1^  As  to  slaves  escapiiig  and  taking 

311-  refugs  among  the  Indian  tribes,  aea 

The  alleged  crime  must  have  been  3  Opw,  370;  uid  6  Id.  302. 

committed  in  the  state  from  which  ^e  owner  of  a  slave  is  cIothe<l 

tho  party  is  claimed  to  be  a  fugitive;  with  full  authority,  in  every  state  of 

and  ho  most  be  Euitually  a  fugitive  the  Union,  to  seize  and  recapture  his 

from  that  state:   Ex  parte  SmiiA,  3  iJavo  whenever  he  can  do  it  without  a 

McLean,  133;  SiqprafKi'ii  Cam,  1  Am.  breach  of  the  peace,  or  any  illegal  vio- 

L.  J.  231;  In  n   William  Fetter,  23  lence:   Prim  v.   Pean.,  IG  Pot.   539; 

'N.  J.  L.  31 1.  but  see  Oi&ntr  v.  Gorlvm,  4  McLean, 

Feraomi  heldtoMTTica,  — Thia  402.       The    constitution,     however, 

inclades  apprentices:  Boaier  v.  Cum-  recognizes    slaves   as  property,   and 

mfnt,  1  Am.  L.  J.  654.  pledges  the   federal    government  to 

This  does  not  extend  to  the  case  oE  protect  it:    Drtd   Scott  v.   San/ord, 

a  slave    volnntarily    carried  by  his  19  How.  305.     A  statute  paoishing 

master  into  another  state,  and  there  the  harboring  or  secreting  a  fugitive 

leaving  him  under  the  protection  of  slave  is  not  in  conflict  with  the  con- 

soma  law  declaring  him  free;  Butler  stltntion  or  laws  of  tho  United  States: 

V,  Hopper,  1  Wash.  0. 0. 409;   Vauoha  Moore  v.  lUinoia,  14  Id.  123. 
V.   WilBana,  3  McLean,  530;  Piera't 

Mwrt^"'  Section  3.  New  statea  may  be  admitted  by  the  Con- 
gresa  into  thia  Union;  but  no  new  state  shall  be  formed 
or  erected  within  the  jurisdiction  of  any  other  state;  nor 
any  state  be  formed  by  the  junction  of  two  or  more  states, 
or  parts  of  states,  without  the  consent  of  the  legislatnres 
of  the  states  concerned,  as  well  as  of  the  Congress, 

Tartiiorr.  The  Congress  shall  have  power  to  dispose  of  and  make 

all  needful  rules  and  regulations  respecting  the  territory 
or  other  property  belonging  to  the  United  States;  and 
nothing  in  this  coustitutiou  shall  be  so  construed  as  to 
prejudice  any  claims  of  the  United  States,  or  of  any  par- 
ticular state. 

Formation  of  new  Btatea.  —  meet  together  in  primary  assemblies. 
All  measuFss  commenced  and  prose-  or  in  conventions  chosen  by  such  as- 
cuted  with  a  design  to  sobvert  tbe  seinblies,  for  the  purpose  of  petition- 
territorial  government,  and  to  estab-  ing  Congress  to  abrogate  the  terri- 
lish  and  put  in  force  in  its  place  a  torial  government,  and  to  admit 
now  government  without  the  consent  them  into  the  Union  as  an  indepen- 
of  Congress,  are  nnlawtuL  But  the  dent  state,  and  if  they  aocomp*iiy 
people  of  any  territory  may  peaceably  their   petition   with    a   conatitntion 


ivGoogle 


Ski  3.]  COKSTTrDTION  OP  UNITED  STATES. 

framad  and  ureed  npon  by  theii  ttr,  1  Bluck,  535;  Griffin  v.  Oibb,  1  M«rch4.1] 
prinuuy  aBsemblies,  or  by  a  conron-  McAll.  217.  A  conn^Baijnal  giant 
T«ation  of  dolegatea  choBon  by  snch  of  Luids  to  a  stats  to  be  located  oader 
aSBOmbliM,  there  is  no  oLjoctioa  to  the  diroctioQ  of  ita  li^islatare  on  any 
tlicir  power  to  do  GO,  noc  to  any  landa  of  the  United  Statea  is  a  com- 
meanuee  wMch  may  be  tokea  to  plete  title  from  the  time  of  making 
collect  the  aente  of  the  people  in  the  selection:  Leaeieur  t.  Price,  12 
respect  to  it;  provided  snch  moas-  How.  59.  A  piiblio  grant  conveying 
nrea  be  prosecuted  in  a  peaceable  a  present  beneficial  interest  is  irre- 
namier,  m  subordination  to  the  ex-  pealable:  ^ica  t.  M.  <£  If.  Rajhoay 
isting  govommant,  and  in  subser-  Co.,  1  Black,  358.  The  act  of  Scp- 
viency  to  the  power  of  Congress  to  tember  2S,  1850  (9  Stat  6I!I),  con- 
adopt,  reject,  or  disregard  Aem  at  coming  swamp  and  overflowed  lands, 
their  pleasure:  2  Opin.  726.  It  aaems  conferredapresentvostedrightthero- 
that  Uie  recognition  of  a  state  govern-  in,  which  eiceptcd  them  from  sulmo- 
acat  is  a  political  and  not  »  judicial  qncnb  railway  granta :  RaHutaij  Co.  v. 
question:  See  Seolt  v.  Jtmts,  5  How.  Srtaifi,  9  WalL  So.  The  power  of 
313.  Congress  has  no  power  to  im-  Confjresa  to  dispose  of  the  public 
poea  on  any  new  state  on  its  odmis-  domain  is  subject  to  no  limitations; 
sioQ  into  the  Union  any  restrictions  it  emmot  be  interfered  with,  or  itsex- 
or  limitationa  not  impoaed  upon  all:  ercise  embarrassed,  by  any  state  legis- 
PoUanl  V.  Hagan,  3  How.  312;  Per-  lation:  Oibson  v.  Clicteatt,  13  Wall.  99. 
taoliv.  NeaOrltam,  Id.  B39i  Slrader  The  term  "territory,"  aa  here  used, 
V.  Oraham,  10  How.  82;  Veaae  v.  is  merely  deacrijjtive  of  one  kind  of 
Moot,  Hid.  508;  ScaUv.  San/onl,  19  property,  SJid  is  equivalent  to  the 
Id.  395;  Stabary  v,  Firld,  1  ilcAU.  i.  word  "landa":  UiiiledSialeav.  GriUiot. 
The  consent  of  Congress  to  the  H  Fot.  537.  The  power  over  the  pub- 
formation  of  a  new  state  within  the  lio  lands  is  vested  in  Congress  by  the 
jurisdiction  of  another  need  not  bo  constitution  without  limitation,  and 
eiprcaaly  given;  it  may  be  inferred  has  been  considered  the  foundation 
from  legislation:  VirgiitiaY.  West  Ylr-  on  which  the  territorial  governir^enta 
j^inui,  n  Wall  39.  rest;  Id.  620.  On  the  acquisition 
Power  over  the  pablic  lands,  of  territory  by  treaty,  the  United 
—  'Xhe  power  of  Congress  to  dispose  States  docs  not  snccecd  to  the  pre- 
oC  the  public  lands  is  not  limited  to  rogative  rights  of  the  former  sov- 
Duking  sales;  they  may  be  leased:  crei^,  but  holds  it  subject  to  the 
Uaiteil  Staiea  v.  Oratiai,  1  McLean,  institutions  and  laws  of  its  own  eov- 
451;  S.  C,  11  Pet  526;  4  Opin.  487.  emment:  Pollard  v.  Hoi/an,  3  How. 
Bnt  no  property  belonging  to  the  212;  Congress  has  the  power  to  gov- 
United  States  can  bo  disposed  of  ci-  oru  the  territories  of  the  United 
ccptbyanthoritf  of  an  act  of  Congress:  States,  and  in  so  doing  exercises  the 
Uratfd  Btaia  v.  McColl,  1  Paino,  C4G.  combined  powers  of  the  national  and 
Congress  alone  has  the  power  to  make  state  governments:  Am.  Iiu.  Co,  v. 
and  authorize  appropriations  of  the  Canter,  1  Pet  542;  Beimtr  v.  Porter, 
poblie  lands:  United  States  v.  FiOgtr-  9  How.  235;  Ctom  v.  HarrUrm,  16 
aid,  16  Pot  407;  h-win  v.  MareluiU,  Id.  194;  Staey  v.  AbboU,  1  Am.  L. 
20  How.  CuS.  Congress  haa  no  power  T.  84;  ifurrtn  T.  Converae,  2  Chic.  L. 
'ji  organize  a  board  of  revision  to  an-  N.  113.  This  clause  applies  only 
*nl  titles  confirmed  many  yea"^  """  ***    **-.-.!*.^-^    ™rHT,:n    n^a    i.\,n^at.nA 

ionsly  by  the  authorized  agent 

ovemment:  Rddiart  v.  Feipa,  I 

mo.     WTienevcr  a  tract  of  la ..    ,,  , 

been  appropriated  to  the  publio  use,  it  tory  acquired  by  the  present  federal 

is  severed  from  the  mass  of  tJiopablio  govGmment,  by  treaty  or  conquest, 

domain,  and  subsequent  laws  of  sale  from  a  foreign  nation:  Dred  Scoti  v. 

are  not  eoostrued  to  embrace  it:   IKif-  Son/onf,  19  How.  395.     Tiie  United 

tea  V.  JeuJaon,  14  Pot.  19S,     A  grant  States  under  the  present  constitution 

may  be  made  by  statute,  and  a  cob-  cannot  acquire  territory  to  be  held  aa 

firmation  by  law  is  to  all  intents  and  a  colony,  to  be  governed  at  its  will 

pnrpoaea  a.  grant:  StroUier  v.  Lvcat,  and  pleasure.     But  it   may  acquire 

12Pet.441;  /"Wrfv.  iSeoAn/y,  19How.  territory  which  a'  "- '' —  "■ '" 
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UKreh  4.  ITSB.     imtil  it  has  a  population  vhich  in  the  constitution  ia  authorized  to  cxerciM 

jadgment  ot  UongroHS  entitloa  it  to  bo  over  citizen*  of  the  United  Stales  in 

admitted  as  a  atate   of  the   Uaioa.  rwracC  to  tbeir  rights  of  persons  or 

Daring  the  time  it  remains  a  terri-  rights  of  property;  SeM  v.  Saa/ird, 

tory,  Congroaa  may  legislate  over  it  19  How.  3U5.     The  various  territorial 

within  tho  scope  of  its  constitutional  govamments  have  heea.  oreanized  \>j 

Kwers  iu  relation  to  citizens  of  the  CoDgrassuponthe  theoiyoTleavingto 

lited  States,  and  may  eatabliah  a  the  inhabitants  thereof  all  the  powers 

territorial  government,  and  the  form  of  self -government  consistent  with  tho 

of   thia  lo^   government  must   be  mprenucy  and  supervision  of  national 

regulated  by  the  discretion  of  Con-  authority:  CUnlon  v.  EnalAredit,   13 

gross,  but  with  powers  not  exceeding  WalL  441. 
Uiose  which   Congreas  itself  by  the 

on>«j>tToi  Section  4,  The  United  States  shall  guarantee  to  every 
state  in  this  Union  a  republican  form  of  government, 
and  shall  protect  each  of  them  against  invasion;  and  on 
application  of  the  legialature,  or  of  the  executive  (wlien 
the  legislature  cannot  be  convened),  against  domestic 
violence. 

Bestoratioa  of  Bu1)vart«d  state  of  the  United  Statei  to  gnarantee  to 

gOvemmonta.  —  Authority  to  pro-  every  state  in  the  Union  a  reptibUcaii 

vide  for  tie  restoration  of  state  gov-  form  of  government!  Toat  v.  While, 

eromenti,  when  eabverted  and  ovor-  7  Wall.  ?26. 
thrown,  ii  derived  from  the  obligation 


ABTICLB  V. 

The  Congress,  whenever  two  third  of  both  houses  shall 
deem  it  neceasary,  shall  propose  amendments  to  this 
confititution,  or,  on  the  application  of  the  legislatures  of 
two  thirds  of  tho  several  states,  shall  call  a  convention 
for  proposing  amendments,  which,  in  either  case,  shall 
be  valid  to  all  intents  and  purposes,  as  part  of  this  con- 
stitution, when  ratified  by  the  legislatures  of  three  fourths 
of  the  several  states,  or  by  conventions  in  three  fourths 
thereof,  as  the  one  or  the  other  mode  of  ratification  may 
be  proposed  by  the  Congress;  provided  that- no  amend- 
ment which  may  bo  made  prior  to  the  year  one  thousand 
eight  hundred  and  eight  shall  iu  any  manner  affect  the 
first  and  fourth  clauses  in  the  ninth  section  of  the  first 
article;  and  that  no  state,  without  its  consent,  shall  he 
deprived  of  its  equal  suffrage  in  the  Senate. 
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ABTICLE  VI. 

All  debts  contracted  aod  engagements  entered  into,  uwch «.  itw. 
before  the  adoption  of  this  constitution,  shall  be  as  valid  Debts  provi- 
against  the  United   States  under  this  constitution,  as  traewd, 
under  the  confederation. 

This  constitution,  and  the  laws  of  the  United  States  BupremBi«w, 
which  shall  be  made  in  pursuance  thereof,  and  all  trea- 
ties made,  or  which  shall  be  made,  under  the  authority 
of  the  United  States,  shall  be  the  supreme  law  of  the 
land;  and  the  judges  in  every  state  shall  be  bound 
thereby,  anytbiiig  in  the  constitution  or  laws  of  any 
state  to  the  contrary  notwithstanding. 

The  senators  and  representatives  before  mentioned,  oathofoiBo* 
and  the  members  of  the  several  state  legislatures,  and  all 
executive  and  judicial  officers,  both  of  the  United  States 
and  of  the  several  states,  shall  be  bound  by  oath  or 
affirmation,  to  support  this  constitution;  but  no  religious  nokUeIoiu 
test  shall  ever  be  required  as  a  qualification  to  any  office 
or  public  trust  under  the  United  States. 

The  n&tnre  and  «flfect  of  traa-  thoritj  of  the  perBons  bj  whom  it  wu 

tiM.  — Whenever  a,  right  grows  out  entered  into  on  behalf  of  the  foreign 

of  or  is  protected   by  a  treaty,   it  nation;  Doe  v.  Braden,  16  How.  635. 

ia  Buictioned  against  ail  the  lawa  and  A  treaty  i«  binding  npon  contractinc 

jndicial  deciaiona  of  the  states;  and  parties,   uulesa    otherwiae   providei^ 

whoever  may  have  this  right,  it  ia  to  from  the  day  of  ita  date.     The  ratifi- 

be    protected:  Omngi   v.  A'onoood'i  cation  rolatea  back  to  the  time  of  sign- 

Lofee,   5    Cranoh,    348;    Fair/ax   v,  ing;  Davu  v.  Parieh  qf  Concordia,  0 

Lemte  o/Huattr,  7  Id,  627;   Wart  v.  How.  283.     When  territory  ia  ceded, 

Hglton,  3  Dall.  242-284;  Leiate  qfOor-  the  natioaal  character  continues  for 

ifon  V.  HaUiday,   1  Wash.  C.  O.  291;  commercial  purposes,  until  actnal  de- 

Doe  cc  dem.  figlier  v.   Ifaraden,    1  livery;  but  between  the  time  of  sigii- 

Paine,  59j  Oordoa  v,  Kerr,  1  Wash,  ing  and  such  delivery,  the  aovereignty 

C.    C.   322;    WorceHrr  v.  Oeorgia,  6  of  the  ceding  power  ceaaea,  except  for 

Pet  fil5;  6  Opin.  291.     But  though  strictly  municipal  purposes:  Id.;  Ab- 

a  treaty  ia  a  law  of  the  land,  and  its  ver  v.  Yaler,  9  Wall.  34.     But  where 

provisiona  must  be  regarded  hy  the  a   treaty  oporatca    upon    individual 

conrts  aa  eqnlvalent  to  an  act  of  the  rights,  tne  principle  of  relation  doea 

legislature  when  it  operates  directly  not  apply,  and  so  far  aa  it  affecta 

03  a  subject,  yet  if  it  be  merely  a  them  it  is  not  considered  concluded 

stipulation  for  futare  legislation  hy  until  there  ia  an  exchange  of  ratdUca- 

Con^ress,  it  addresses  itself  to  the  tions:   Id.     A  treaty  between  a  for- 

politicalandnottethe  judicial  depart-  eiga   govemment    and   the    United 

meot;  and  the  latter  must  awut  the  States  cannot  enlarge  the   con^titu- 

action  of  the  former:  Foster  v,  Ndlam,  tional  powers  of  thu  latter;  NeioOr- 

2  Pet.  253  ;/onetv.  IFaJixr,  2  Fa.  68S.  Uaru  v.   Uniled  Slala,   10  Pet.   G62. 

A  treaty  ratified  with  proner  foratali'  Where  specific  landa  are  reserved  for 

ties  i«,  by  the  constitution,  tite  su-  Uie  use  of  an  Indian  tribe,  by  treaty, 

premelawof  tbe  land;  and  the  conrta  ita   eSeat  is  to  confirm  the  original 

nave  no  power  to  examine  into  the  au-  Indian  title,  which  will  prevail  agoinat 
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say  other  derived  from  the  govern- 
~  menti  Oainetv.  yielioUoa,  9  How.  3SG. 
Bales  oE  inteiTiretation  favorable  to 
the  Indian  tribei  ore  to  be  adopted 
in  eoDstruing  our  treatioB  with  them: 
T/ie  Katuai  Iniliatu,  6  WaU.  737.  It 
raalta  from  the  nature  and  fnado- 
mental  principles  of  our  govemmeat 
that  a  treaty  cannot  change  the  con- 
■titution;  hut  a,  treaty  may  supersede 
a  prior  sj^t  of  Congress,  and  an  act 
of  Congrees  may  superaede  s  prior 
treaty ;  Tlie  Cherokee  'ftAaeco,  1 1  Wall 
620. 

The  atipulations  of  a  treaty  ore 
paramonnt  to  the  proviaiona  of  a  state 
oonstitntioai  Oordonv.  Ktrr,  1  Wash. 
O.  C.  322.  Congress  may  superBede 
Iqrstatntea  prior  treaty:  Tlie Cherotee 
Tobato},  11  Wall.  61G.  Congress  haa 
no  constitntional  power  to  settle  the 
rights  under  treaties,  except  in  casea 
poroly  political;  when  a  caee  arises 
between  individuals,  under  a  treaty, 
the  construction  of  it  is  the  pecnliar 
province  of  the  iudiciaryi  Wilson  v. 
Wall,  G  Id.  89. 

Traat7  ma;  Include  inter- 
courw  EM  weU  iw  trafBc  —The 
government,  as  the  treaty -making 
power,  may  determine  what  aliens 
shall  be  allowed  to  land  in  the  United 
States,  and  upon  what  conditions  thoy 
may  remain.  Tlio  subject  belongs 
exclusively  to  the  general  govern- 
ment: Ah  Kovi  V.  Ntiian,  E  Saw.  652; 
Sailer  v.  Fortland.  6  Id.  666. 

An  act  of  the  legislature  of  a  state 
prohibiting  oontraotors  for  improve- 
ment of  E&eets  from  employing  Chi- 
nese on  sntdi  work,  bat  not  excluding 


other  aliens  therefrom,  is  void  becaosa 
in  conflict  with  a  treaty  between  tbe 
United  States  and  the  Chineae  em- 
pire: Baker  v.  Portland,  supra. 

Tha  Btates  and  the  United 
Stataa  are  separate  govern- 
mente.  —  The  government  of  the 
United  States  and  the  government  of 
a  state  are  distinct  and  independent 
of  each  othsr  within  their  respective 
spheres  of  action,  altbongb  existing 
and  exercising  their  powers  within 
the  same  lerritoriallimits;  and  when- 
ever any  conflict  arises  between  tho 
emustments  of  the  two  sovereignties, 
or  in  the  enforcement  of  their  asserted 
authorities,  those  of  the  national  gor- 
'  '----   -ipremaoy  nntil  tho 


irsede    eminent  have 


validity  of  the  different  enactments 
and  authorities  are  determined  by  the 
tribunals  of  the  United  States.  A 
state  judge  haa  no  jurisdiction  to  is- 
sue a  writ  of  habeas  cerjnu,  or  to  con- 
tinne  proceedings  ander  the  writ 
when  issued,  for  the  discharge  of  a 
person  held  under  the  authority  or 
claim  and  color  of  tho  autJiority  of 
the  United  States,  tho  writ  should  be 
refused;  and  when  a  writ  of  habeae 
corpus  is  served  on  a  marshal  or  other 
person  having  a  prisoner  in  custody 
under  the  authority  of  the   United 


or  court  the  authority  by  which  he 
holds  him.  But,  at  the  same  time,  it 
is  his  duty  not  to  obey  the  process  of 
the  state,  but  to  obey  and  execute  the 
process  of  the  United  States:  Ablffman 
V.  Booth,  21  How.  506;  TarUlCe  Cose, 
13  WalL  3D7. 


AETICLE  VII. 
The  ratification  of  the  conventions  of  nine  states,  shall 
be  sufficient  for  the  estahllshment  of  this  constitution 
between  the  states  so  ratifying  the  same. 

Done  in  convention  by  the  unanimouB  consent  of  the 
states  present  the  seventeenth  day  of  September  in  tho 
year  of  our  Lord  one  thousand  seven  hundred  and  eighty- 
seven,  and  of  the  independence  of  the  United  States  of 
America  the  twelfth.  In  Witness  whereof  we  have  here- 
unto subscribed  our  names. 

GEO.  WASHINGTON— 

Presid't  and  deputy  from  Virginia. 
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2ita  Bainptkixt, 
JOHN  LAKGDON, 
NICHOLAS  GILUAN. 

MauaduiMdU. 
NATHANIEL  GOBHAM, 
EUFUa  KING. 

Coiauelkiit. 
WM.  SAHL.  JOHNSON, 
ROOEK  SHERMAN. 

3feu>  Torh 
ALEXANDER  HAMILTON. 

Neu  Jenes. 
WIL:  LIVINGSTON, 
WM.  PATEESON, 
DAVID  BREARLET, 
JONAi  DAYTON. 

Patntytvaniia. 
B.  FEANKUN, 
ROBT.  MORBIS, 
THOS.  FTTZSIMONa, 
JAMES  WILSON. 
THOMAS  MIFFLIN, 
GEO.  CLYMEE, 
JARED  INGERSOLI4 
GOUV.  MORRIS. 
Attut: 

Origin,  adoption,  and  ratiil- 
cation  of  th«  conctitation — The 

constitution  of  tho  Uiiited  Statoa  was 
adopted  by  tha  convontion  of  dcle- 
g3t£a,  ■—  or  deputies  as  they  were 
giUed,  —  appointed  ia  pursoaucs  of 
the  resolution  of  the  Congress  of  the 
c<»lfederation  of  Febmai'y  21,  1787, 
on  September  17,  1787,  and  was  rat- 
ified by  tbo  conventions  oF  the  Beveral 
■tatea  as  follows:  Delawikre,  Dec.  7, 
1787;  Pennsylvania,  Dec  12,  1787; 
New  Jcney,  Dec  18,  1787;  Qeo^;ia, 
Jan.  2,  1788;  Connecticnt^  Jan.  0, 
1788;  Mawachnsetta,  Fab.  6,  1788; 
Maryland,  Apr.  28,  I7SS;  South  Caro- 
lina, May  23.  1788;  New  Hampshire, 
Jane  21,  17SS;  Virainia,  June  26, 
1788;  New  York,  Jnly  20,  1788; 
North  Caroliua,  Nor,  21, 1789;  Rhode 
Island,  May  29,   1790. 

Tho    following    extract   from    the 
joonial  of  the  Congress  of  the  eon- 


DeiamaTt, 
GEO:  READ. 
JOHN  DICKINSON, 
JACO:  BEOOM, 
GUNNING  BEDFORD.  Jb., 
EICHARD  BASSETT. 

Maxylmtd. 
JAMIS  MoHENRY, 

DANL.  CAEEOm     

DAN.  or  ST.  THOS.  JENnTER. 


Virginia. 

JOHN  BLAIB, 
JAMES  MADISON,  Jb. 

IfortA  CaroUna, 
WM.  BLOUNT, 
HO.  WILLIAMSON, 
BICHD.  DOBBS  SPAIOHT, 

South  OatDlina, 
J.  BUTLEDGE, 
CHARLES  praCKNEY, 
CHARLES  COTESWORTHKNOK- 

NEY, 
PIERCE  BUTLEEL 

Gtorgbt. 
WILLIAM  FEW. 
ABB.  BALDWIN. 

WILLIAM  JACKSON,  Sientarg. 


In  - 
Satarday.  September  13, 1788. 

On  the  qaeation  to  agree  to  the  fol- 
lowins  pro[iosition,  it  was  resolved  in 
the  amrmative  by  the  unanimons  votos 
of  nine  statee,  viz. :  of  New  Hamp- 
shire, MassBcbaBetts,  Connecticut, 
New  York,  New  Jersey,  Pannayl- 
vania,  Virginia,  South  Carolina,  and 
Qeorgia. 

Whereas,  the  convention  assembled 
in  Philadelphia,  pursuant  to  tlio  reso- 
Intion  of  Congress  of  tbe  2l9t  of  Feb- 
ruary, 1787,  did,  on  tho  17Ui  of  Sep- 
tember in  the  same  year,  report  to  the 
United  States  in  Congress  assembled, 
a  Constitation  for  the  people  of  the 
United  States;  wherenpon.  Congress, 
on  the  23th  of  the  same  September, 
did  resolve  unanimously,  "that  the 
said  report,  with  the  resolutions  and 
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March  i,  17W>.     letter    accompouyiiig    the   laine,   ba  in  the  office  of  the  secretuy;  tliere- 

tauumitted  to  the  several  legulatorea,  fore, 

in  order  to  be  submitted  to  a  conren-        Baolned,  That  the  flnt  Wedneadsjr 

tion  of  delegates  choaea  in  each  itate  in  Janaan  next  be  the  day  for  ap- 

bf  the  people  thereof,  in  oonformity  pointing  dectors  in  the  several  states 

totheresolveaof  the  convention  made  which,  before  the  aaid  dav,  shall  have 

and    provided   in   that   oaaa";  and,  ratifled  the  said  constitiition;  tiiat  the 

whereas,  the  constitution  so  reported  firat   Wednesday  in  Febmuy  next 

by  the  convention,  and  by  CcnigreM  be  the  da^  for  the  electors  to  aaaem- 

transmitted  to  the  several  legialatnrea,  ble  in  their  respective  states,  and  vote 

haa  been  ratified  in  the  manner  thei«in  for  a  President;  and  that  the  first 

declared  t«  be  snfflcient  for  the  estab-  Wednesday  in  March  next    be   th« 

liahoMot  of  thesamaj  andsnchr^fi-  time,  and  the  preaent  seat  of  Congreea 

cations,  dnly  auUtentwated,  bare  been  tlie  plaoe^  for  oommencing  yxoceoi- 

reoeived  hy  Congress,  tnd  are  filed  in^  noder  tlM  Mid  mnatitnbon. 
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OONSTITUTION  OF  UNITED  STATES. 


AETIOLES 

IN  ADDITION  TO  AND  AMENDATORY  OP  THE  CON- 
STITUTION OF  THE  UNITED  STATES, 

Proposed  by  Congress  and  Ratified  by  the  Leqislatubeb 

OP   THE  Several  States,  Pursdant  to  the  Fifth 

Article  of  the  Obioinal  Constitution. 

AUTIOLE  I. 

[Piopoaed  by  Ctmgresa  September  2E,  1T89;  ratified  December  15,  1791.] 

Congress  shall  make  no  law  respecting  an  establish-  Dec  is.  irai. 
ment  of  religion,  or  prohibiting  the  free  exercise  thereof;  Freedom  of  n 
or  abridging  the  freedom  of  speech,  or  of  the  press;  or 
the  right  of  the  people  peaceably  to  ai^semble,  and  to  peti- 
tion the  government  for  a  redress  of  grievances. 

liimitatioiu  of  th»  national  ciona  Bocietiea,  when  each  righta  are 
power.  —  Tlia  first  ten  of  tba  umeniia-  dependent  on  a  qneation  of  £>ctrine, 
Uaj  uticlee  were  pTopoaod  »t  the  digcipllne,  ecclesiaeticol  law,  rule,  or 
uma  time,  Septemlwr  2S,  1739,  and  costom,  or  charoh  goremmen^  and 
were  ratified  by  the  reqaiiite  number  that  hais  been  decided  by  the  higbcnt 
of  rtatee;  the  last  Btat«  necesBory  to  tribunal  within  the  organization  to 
complete  tio  three  fourths  ratifying  which  it  haa  been  camod,  the  civil 
them  on  December  15,  1791.  Tbey  court  will  accept  that  decision  as  con- 
are  limitationi  upon  the  powers  of  cloiive,  and  be  governed  by  it,  in  ita 
the  national  govemment,  not  npon  application  to  the  case  before  it:  IKof- 
thoae  of  the  stateei  Barron  v.  Balti-  ton  y.  Jonai,  13  Wall.  713. 
wort,  7  Fct.  243;  Lnijigitan  v.  Moore,  Beligiotu  Iwlief  no  protection 
7  Id.  651 ;  Fox  v.  0!ao,  5  How.  434;  to  crime.  —  While  Congrass  has  not 
5ntilA  T.  ifaryland,  IS  Id.  76;  WilA-  power  to  prohibit  the  free  exercise 
tra  T.  Bitdieji,  20  Id.  84;  Pervear  v.  of  religious  belief,  neither  religious 
Connnomo«al&,  S  Wall.  476;  Edtnards  belief  nor  church  authority  can  afford 
V.  EBiott,  31  Id.  557;  Ptarton  v.  Teat-  protection  to  criminal  acta.  An  act 
deft  95  U.  8.  294,  of  Congress  prohibiting  polygamy  in 

Frotactioii    of   religion.  —  The  the  temtories,  and  prescribing  pun- 

constitntion    of    the   Unitod    States  ishment  therefor,  is  not  an  infrmge- 

makes  no  proviuon  for  protecting  the  mont  of  tliia  article  of  the  conatitu- 

citiiens  of  the  respective  statw  in  tion;  and  the  fact  that  the  practice 

their  r^igions  liberties;  that  is  left  to  of  polygamy  is  enjoined  by  the  chnrch 

the  state  constitutions  and  laws:  Ptr-  to  which  the  defendant  belongs  is  no 

ntofi  T.  Fint  ifunidpalil;/,  3  How.  689.  defense  against  a  prosecution  for  that 

In  eonteweniea  in  a  civil  court  con-  crime:   Saptolds  v.   UiaUd  Slata,  98 

seming  t^  ^^ert?  rights  of  reli-  U,  8.  145, 

ARTICLE  II. 

[PropDoed  by  Congress  September  25,  1789;  ratified  December  15,  1791.1 

A  well-regulated  militia,  being  necessary  to  the  secu-  Biguio 
rity  of  &  free  state,  the  right  of  the  people  to  keep  and  "™" 
bear  arms  shall  not  be  infringed. 
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48  cONSnrunoN  of  umtted  states.        iart.  ni. 

ARTICLE   III. 

[Propoaad  bj  CongmM  SepUmber  26,  1789;  ntified  Deoembw  Its  1791.] 
iieo.ia.i7M.         j^Q  Boldier  Bhall,  in  time  of  peace,  be  quartered  in  any 
m'oq'SJ^'^  house,  without  the  consent  of  the  owner,  nor  in  time  of 
irouBM.'''        VBX,  but  in  a  manner  to  be  prescribed  by  law. 

ARTICLE  IV. 

[PrapoMd  by  Cougraa  September  25,  1789;  ratified  Deoembw  16,  1701.] 

cnreaBonrt.i»       The  right  of  the  people  to  be  secure  in  their  persons, 

den-  houses,  papers,  and  effects,  against  unreasonable  searches 

and  seizures,  shall  not  be  violated;  and  no  warrants  shall 

issue,  but  upon  probable  cause,  supported  by  oath  or 

affirmation,  and  particularly  describing  the  place  to  be 

searched,  and  the  persons  or  things  to  be  seized. 

WorrantB  not  to  lame  szcept  vturuit:   UmUd  Slatea  v.  Pimct,  1 

on  probable  cauae. — This  refera  Cranch  G.  C.  310.     And  for  a  liFsach 

only    to   procesa   iBined.   under   the  of  the  peace  committed  in  bia  view: 

anthority  of  the  United  Sttttaa;  Smith  UniltdSlale»v.  Hart,  PeL  0.  C.  39a 

T.  Maryland,   18  How.  71.     And  it  All  officers  of  tbs  Unit«d  States  are 

haa  no  application  to  proceodinga  for  liable  to   the    ordinary  process    for 

the  recovery  of  debts,  as  a  treasury  arrest  and  detention,   when  accnsod 

distress  wmrant:  Afurroy's  Ltame  t.  of  felony;  United  Stair*  v.  Krrij/,  7 

Hobohen  Land  and  Irnjn-oeaneia  Co.,  Wall.  482.     It  is  not  necessary  on  a 

18  Id  272.     No  department  of  the  praliminary  hearinf;  that  the  eoiTms 

government   can    disturb    the    safe-  ddidi  should  be  established  iudepen- 

guaida  of  civil  liberty  incorporated  dently  of  the  prisoner's  confeadon: 

m  the   conatitution,  except  the  one  UnitedStatav.  S!oomgari,2Bea.350. 

concerning  the  writ  of  haSeas  eorjnu:  A  commitment  by  a  jostics  of  the 

^  parte  Mi!iigan,i 'Wall.  126.    Crim-  peace   is    bad,  unlesB  it  set  forth  a 

inaf  process  cannot  be  awarded  npon  good,   certain   cause,   supported    by 

the  suggestion  of  the  district  attor-  oath:  Ex  parte  Bi(ford,3Craiich,  449. 

□ey,   nosupported    by  oath:    United  Arrest  for  trial  is  &  proceeding  be- 

Slaiet  V.   Barr,  2  Whart.   Cr.   Cos.  longing  to  the  judiciary,  not  to  the 

673;  Uttiled Slatea  v.  Shephard,  1  Abb.  executive  branch  of  the  govemin<nt: 


ARTICLE  V. 

[Proposed  by  Congress  September  23,  17S0;  ratified  Deoembsr  IS,  1791.] 

Kighisoiac-        No  person  shall  be  held  to  answer  for  a  capital  or 

inai  proceed-    otherwise  infamous  crime  unless  on  a  presentment  or 

indictment  of  a  grand  jury,  except  in  cases  arising  in 

the  land  or  naval  forces,  or  in  the  militia  when  in  actual 

service  in  time  of  war  or  public  danger;  nor  shall  any 
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person  be  subject  for  tbe  same  offense  to  be  twice  put  in  Dacia,i7»i. 
jeopardy  of  life  or  lirab;  nor  shall  be  compelled  in  auy 
criminal  case  to  be  a  witness  against  himself,  nor  be  de- 
prived of  life,  liberty,  or  property,  without  due  process 
of  law;  nor  shall  private  property  be  taken  for  public 
use  without  just  compensation. 

What  ore  infiamoiu  crlmas.  —  Slaiei  v.  Bool,  2  Id.  291;  t/niled  Biota 

Iiifomous  Crimea  within  the  maaning  t.  Oilbert,  2  ^pm.   19;  Uaitai  Stales 

at  this  ortLclfl  of  the  eonatitnticin  are  t.  Eordrng,  1  Wall.  Jr.  127;  2  Opin. 

mch  o^ly  OS  fall  vithin  tiis  definition  66S. 

of  the  terms  at  common  laiW.  Thej  "Due  proceM  of  law."  —  A  dli- 
oro  such  ciimea  aa  at  common  law  treaa  wanrant  issued  by  the  tresmry 
Tcadcred  a  person  convicted  of  them  departmeiit  aoainst  a.  defaiilting  re- 
incompetent  thereafter  to  testify  in  a  ceirer  of  pubUo  moneyi  is  "due  pro- 
conrt  of  jnatico;  »ach  «a  "not  only  cen  of  law;"  ilurrauY.  Hobaiai  L. 
involve  {aUohood,  but  may  alao  in.  <£  /.  Co.,  18  How.  271.  The  wordi 
jnrioDEly  affect  the  pablio  adminia-  "law  of  Uie  land"  mean  "dna  pro- 
tfation  of  jostico  by  the  in'teoduction  cera  of  law  "1  Id.  276;  Ortene  v, 
therein  of  falsehood  and  fraud," —  Brigga,  1  Cnrt.  311. 
iorgery,  perjniy,  mbornatioii  of  par-  Taking  private  property  fop 
jury,  HUd  the  like:  United  Slatti  t.  public  use. — Private  property  may 
Block,  4  Saw.  211.  laEamoos  crimes  be  taken  for  public  use,  by  allowing 
aro  treason,  felony,  and  every  specieB  tlie  owners  a  reasouable  equivalent: 
of  the  crimen  fai^  such  as  perjury,  CoMer  v.  Bail,  3  Dall.  400.  The  risltt 
coDipiracy,  and  barratry:  Fartxr  v.  to  take  private  property  tor  poUio 
People,  20  Johns.  460.  use  is  incident  to  all  governments; 
Wlien  criminal  fvmf^ieltin^w  Imt  the  obligation  to  make  compen- 
by  infonnatlon. — The  eonstitn-  aation  is  concomiuiat:  Bonaparte  v. 
titNi  rec<^nu«a  the  right  to  punue  C.  A  A.  Ky  Co.,  Bald.  205;  Jona  v. 
iba  oommm-Uw  coone  of  proceed'  Wa&er,  2  Fa.  205;  Cltaapeaix  atid 
ing  by  criminal  information  in  all  but  Ohio  Canai  Co,  v.  ^nion  Banic,  4 
es^ital  and  infamous  cases;  United  Cranch  C.  C.  75;  Deearaigne  v.  Fox, 
State*  T.  Sheokard,  1  Abb.  432.  2  Blatchf .  05.  A  law  cannot  author- 
Twice  In  jeoptutljr. —The  United  ize  the  taking  of  property  for  any 
States  and  iM  respective  states  being  oUiortlian  a  public  use;  aadaroador 
■epaiato  Bovereigntiea,  the  same  act  a  canal  is  a  public  use,  if  the  public 
may  be  an  oSense  aoainat  both  the  have  a  rij;ht  of  passsoe  for  a  stipu- 
state  and  the  United  States.  In  sach  lated,  reasonable,  and  uniform  toll; 
ease  punishment  by  one  does  not  otbcrwisa  if  tlio  toll  amonnt  to  a  pro- 
OTSvent  punishment  by  the  other,  hibition:  Boaaparte  v.  C.  ct  A.  It'y 
Though  but  one  act,  the  offenses  Co.,  Bald.  222.  By  iko  general  law 
against  the  respective  sovereigntiee  of  European  nations  and  the  common 
are  different  offenses:  Umted  Stafei  Uw  of  Sngland,  it  was  a  qualification 
V.  ifarigold,  9  How,  5G5;  iForie  v.  of  the  ri^ht  of  eminent  domain  tliat 
People,  14  Id.  17;  Uniled  Slalei  v.  compensation  should  be  mode  for 
CraU^icaJc,  S2  U.  S.  642;  United  private  property  taken  or  sacrificed 
SCateav.  BanlutTt,  10 Saw.  491.  for  pubhc  use.  And  the  constitu- 
Court  >iiay  diacliarge  Jtuy  tional  provisions  of  the  states  and 
without  veroict. — The  court  nu^  United  States,  which  declare  that 
i  jury  from  giving  a  ver-  private  property  shall  not  bo  token 


a  jury  from  giving  a  ver-  private  property  shall  not  bo  token 
capital  case  without  the  for  pubhc  use  without  just  compenso- 
the  prisoner,  whenever  in    tion,  were  intended  to  establish  this 


their  opinion  there  is  a  manifest  principle  beyond  legislative  control. 
x«ssity  for  sach  an  act,  or  the  ends  It  is  not  necessary  that  pr(--  '- 
public  justice  would  be  otherwise    should   be   absolntely  taim,   i 


defeated:   United   Slatet  v.   Pera,   9  narrowest    sense  of    that    ' 

Wheat.  619;  United  State*  v.  Ifaaieli,  bring  the  case  within  the  protection 

4  Wash,  a  C.  402;  Unitai  Slata  v.  of    this    provision;    there    uiay    be 

ffalUnt,  3  Cranch  C.  C.  443;  United  such    senoos    inteiruption    to    the 
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commoD  and  noeeasaiy  use  of  prop'  Puitipelji  v.  Oreen  Ray  Co.,  13  Will. 

'   erty,    a«   will   be    equivalent   to   a  176.     llio  taking  of  private  property, 

tnking  nithin  the   meaning  of   the  by  a  naval  officer,   in  order   to  be 

constitution.     The  biclcing  of  wntcr  deatroyed,   renders    the  govemmeat 

BO  Eis  to  overflow  the  lands  of  on  iudi-  liable  for  its  value:   Wujgiiit  t.  UuiUd 

Tidnal,  or  any  other  superinduced  ad-  Slalee,  3  Nott   &   H.  41Z     What  is 

dition  of  water,  earth,  aanil,  or  other  such  a  public  nae  as  will  joBtif;  the 

material  or  artificial  stmctare  placed  takins  of  private  property,  is  a  quea- 

on  land,  if  done   under  etatutes  au-  tion  ^f  the  legislatnre  m   the   lint 

tliorizing  it  for  tlie  public  benefit,  is  iuBtaoce;   but.Uieir  determination  is 

euch  a  taking  as  by  the  constitution-  not   conclusive:    Horton  v.  S.  <t  F. 

al  provision  demands  compensation:  Marl.  Co.,  17  Am.  L  R.  179. 


ARTICLE    VI. 

[Proposed  by  Congress  September  2S,  1760;  ratified  December  15,  1791.} 

Ill  all  criminal  prosecutions,  the  accused  shall  enjoy 

tho  right  to  a  speedy  and  public  trial,  by  an  impartial 

jury  of  the  state  and  district  wherein  the  crime  shall 

have  been   committed,  which  district  shall  have    been 

previously  ascertained  by  law,  and  to  be  informed  of  the 

nature  and   cause  of  the  accusation;  to  be  confronted 

with    the   witnesses   against  him;    to   have  compulsorj' 

process  for  obtaining  witnesses  in  his  favor;  and  to  have 

the  assistance  of  counsel  for  his  defense. 

Tho  rigbt  of  tziaX  by  jury.  —  1!  Pet  41;  UTiiUd  5(a(e»  v.  Lamb,  12 

Tliis  is  only  to  bo  iutendod  of  those  Id.  1;  Sidiardmnv.  Boston,   19  How. 

crimes  which  bv  our  former  laws  and  263;  Ht/de  v.  Slone,  20  Id.  170.     Tho 

customs    bad   been    tried    by    jury:  jury  are  tho  exclusive  judges  of  the 

United  Stales  v.  Duaii'h  Wall.  V.  C.  credibility  of  the  witneseea:    Oniltd 

100.     It  is  the  province  of  tUo  court  Siaia   v.    Broan,    i    McLean,    142; 

to  decide  tho  law  and  tho  jury  the  Utiited  Slatm  v.  Cole,  5  Id.  614.     The 

facts:  UniiedSUitea'v.  BaaieCe,2BaTa.  court  may  givo  their  opinion  on  mat' 

^3i;    SdtimuK   v.     Unittil    States,    5  ters  of  fact  to  the  jury,  being  careful 

Cranch   C.  C   5S4.     The  powers   of  to  distinguish  between  such  opinions 

tho  jury  are  exactly  alike  iu  civil  and  and  those  on  matters   of   law;    the 

crimmal   cases:   Id.     The  jury  have  former  bcingentitled  tosQchinflucnce 

na  right  to  decide  upon  tho  conatitn-  only  as  the  jury  may  think  proper, 

tionuity  of  a  statute  on  which  tho  de-  whilat  tho  latter  are  conclusive:  Oames 

fonilant  is  indicted:   Utated  States  v.  v.  SUIes,  14  Put.  322.     It  is  tho  prov- 

Lijon,   Whart.   St.   Tr.    333;    Uiiiied  ince  of   the  jury  to  draw  from  the 

States  V.  Cooper,  Id.  G09;  Unital  Statfa  evidence  allsuchcouclusioua  as  it  con- 

V.   CalUnder,  Id.  688;     Uuiletl  States  daces  to  prove,  and  wliich,   in  their 

V.  SIdve,  Bald.  511;    Unttfd  Slates  v.  judfiinent,  it  does  prove:  Bantn/il.  v. 

mtcij,  6  Blatcbf.  204.     Wliether  the  GnfischUd:,  14  Id.  19.     Assuming  that 

United  States,  at  a  particular  time,  oil  tlio  testimony  adduced  by  eitlier 

were  at  peace  or  in  war  is  a  question  party  is  true,  if  it  does  not  support 

of  law,  to  be  decided  by  tho  cmirt:  his  issue,  it  is  tho  duty  of  tlio  court 

Joucsv.  IKdUw,  2Pa.  C94.     Whether  BOtoiustruct  the  jury;  whetherthero 

curtain  acts  arc  a,  part  of  tlie  official  be  any  evidence  is  a  quaatlon  for  tho 

duty  of  an  officer  is  a  question  of  law  court;    whetlier   there  be  sufficient 

for    the    court:    Uuileil  Slates  v.   Ba-  evidence  is  for  the  Jury:  Cliandkr  v. 

elianaa,  8  How.  83.    It  is  tlio  exclusive  Voa  lioeder,  24  How.  2-.'4.     The  right 

province  of  the  iury  to  jndgo  of  tlio  of  the  court  to  decide  on  the  legal 

weiglit  of  evidence:  EiD'm-j  v.  Burnett,  eOect  of  a  written  instrument,  cannot 
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,  Ijut   k  qnestion   of  Where  there  ara  no  <li3pnted  facts  in  n  Deo.  is,  15 

1    tlwiiys    for    tbe   jury;  cose,  the  court  may  tell  the  jury  in  an 

Barclay  v.  Hoioell,  G  Pet.  499.     What  absolute  form  how  tbey  ahoul.l  finJ; 

UootoToE  title  ia  for  the  court:  but  Bcvaa  v.  Onited  Stala,  I31d.  CI.   The 


n  of  good  faith  in  the  one    right  of  trial  by  jury  woa  intended  a; 
«»""i"g    under   it    is    for   tho   jury:     well   for   a   state   of   yt 
Wti^v.  Mattivn,   18  How.  50.     It    peaco;  Ex  parte  Milliga 


there  be  aay  evidence  tending  to  es-  Procew  for  ... 
tabhib  ■  fact  in  issne,  it  must  be  sub-  person  chaiK^  with  a  crime  in  the 
mittciltothe  jury:  Draidyv.  Qi-egg,  courts  of  the  United  States  has  a 
8  WilL  242.  On  acharaeof  infringe-  right,  before  as  well  as  after  indict- 
nent,  the  qnestion  of  l£o  identity  of  ment,  to  the  process  of  tbc  c<.urt,  to 
tbctnainAmmeata  ormachiaos  mnst  compel  tho  att«adanoa  of  his  wit- 
he left  to  the  jury,  if  there  is  so  mach  ncasea:  I  Burr's  Trial,  179;  Uroted 
nsemblince  as  raises  the  qaestion  at  Slaiea  v,  iloort,  WalL  G.  C.  23. 
*U:  Twktr  1.  Spatding.  13  Id.  455. 


ARTICLE    VII. 
[Pn^osed  by  CongresB  September  26,  17S9;  ratified  December  15,  1791.] 

In  soits  at  common  law,  where  the  value  in  controveray  Trial  by  jury 
Bhall  exceed  twenty  dollars,  the  right   of  trial   by  jury 
shall  be  preserved,  and  no  fact  tried  by  a  jury  shall  be 
otherwise  re-examined  in  any  court  of  the  United  States, 
than  according  to  the  rules  of  the  common  law. 

Snitaatcommoiilaw.  — This  in-  cial  but  a  ministerial  act,  and  a  party 

ehidra  not  merely  modes  of  proceeding  thus  deprived  of  his  property  is  not 

biovnto  the  common  law,  but  all  suits  coastitutioaally  entitled  to  a  trial  by 

not  tt  eqnily  or  admiralty  jurisdic-  jary;  B^cpailc  Meador,  1  Chic.  L.  N. 

tion,  in  which  legal  rights  aro  settled  425;  IS  Am.  K  R.  657;  Howlawl  v. 

■nil  determined:  Faraont  v.  BtJfonl,  Satitt,  1  Dcady,  413. 

3  Pel  433;  3  DalL    297;    IKe/afei-  v.  See  Davidson  v.  Bair,  2  Cranch  C. 

Bad.   II   How.   437;   Bain»    v.    Tin  C.  615;  J/oiWoa:  v.  5«Hiarf.2  Id.  523. 

Sdaarr  Jama  and  Cai}taine,  Bald.  This  applies  to  facts  tried  by  a  jnry 

M4.    !(  does  not  apply  to  an  exami-  in  a  cause  in  a,  state  conrt,  and  there- 

natira  as  to  the  claims  for  services,  fore  an  act   of  Congress   (Alarch  3, 

nnd«r  the  fogitiTe-Blavo  law:   JUilttr  I3G3)  which  provides  for  tho  removal 

T.  llfQutny,  5  McLean,  469;  In  rt  of  a  judgment  in  a  state  court,  where 

Jfartiii,  2  Paine,  348,    Nor  to  i^ motion  tho  cause  was  tried  by  a  jury,  to  tho 

ItasDinniaTy  relief :  Auuin^  T.  T'a^Inr,  United  States  circuit  court  for  a,  rc- 

2*  Pi  St.  289.  trial  on  the  facts  and  tho  law,  a  un- 

Tbe  right  to  trial  by  jury  ia  for  the  constitutional  and  void:  T/ie  Juelicea 

bcufit  of  the  parties  litigating,  and  v.  Murray,  0  WaU.  274. 

mijUewaivedby  them:  UmtedSUOa  Tho  common  law  here  alluded  tola 

T.  easUuMf,  2  Paine,  678;  Paraom  v.  not  tbe  common  law  of  any  individual 

Jnnr,3  Pet  413.     But  the  circuit  state,  but  thocommonUwofEaghind; 

amU  bave  no  power  to  order  a  pre-  according  to  which   facts  once  tried 

eaipti»7  ntmsuit  against  the  will  of  by  a  jury  are  never  re-examined  uu- 

tbc  plaintiff;  Elmon  v.  Oryrtua,  1  Pet  loss  a  new  trial  bo  granted  in  tho  dis- 

409;  D-Woif-r.   Rahovd.   1   Id.   470;  cretiou  of  the  court  before  which  the 

Crau  T.  Ltttrt  qf  Morr'a,  G  Id.  698;  suit    is    depending,    for   good  causo 

T^.ipuiiv.  CaatpbtH,  Hemp.  8.    Tho  shown,  or  unless  the  judgment  of  such 

l^gisw:are  may  prescribe  the  process  court  be  reversed  by  a  superior  tribu- 

ortilaaif  property  for  public  use,  and  nal  on  a  writ  of  error,  and  a  new 

tbe  mado  of  ascertainiaB  campensa-  trial  ordered:  UniUdStaiav.  Wonaon, 

txn.  without  a  jury  trial:  Bonaparte  1  Gall  20. 

T.  C.  i  A.  Sailaay  Co..  Bald.  205.  No  application  to  state  courts. 

Tbe  cotlectioD  of  tues  is  not  a  jndi-  —  Tbe  provision  that  the  right  of  trial 


ivGoogle 


coNSHTunoN  of  united  states.      [Akt.  vm 


r.  EUbM.  21  W«U- 
,   YttBdOl.   95  U.   S. 
restrictioD  upon  the  general  gorera-     2H. 
insQt   alone:   Barron  v.  Ballmiorf,  7        See  note  to  Fiirt  AmendmenL 


ARTICLE  VIII. 

[Proposed  liy  CongreM  Sopt^mbar  25,  1789;  ratified  Deoember  15,  1791.] 

BUL^Pontah-      Excessive  bail  shall  not  be  required,  nor  excessive  fines 

imposed,  nor  cruel  and  unusual  punishments  inflicted. 

BaiL  —  Bail  cnght  to  ba  required    not  bailable :  In  n  Kaim,  Bright.  F. 

in  aanm  anfficiant  to  ii "^^  ~   '~      ""~  """ 


Uaited  BlaUt  t.  Emtt,  I  Bon's  Trial,  restriction  of  the  power*  of  the  general 

18, 104.  govemment,  not  upon  the  rtates:  Per- 

The  diacretioD  of  the  mwatrate,  ssarv.  ContTitonwEatt^SWiill.  175-  See 

la  taking  bail  in  a  oriminal  cose,  is  note  to  First  Amendmeat. 

to  bo  ^ded  bj  the  componnJ  con-  Unusual puniahment. — Thedis- 

sideratiou  of  tlia  abili^  of  the  prii-  fnncbisemeut  of  a  citizen  is  not  an 

oner  and  the  atrocity  of  the  ofieuse:  nnusal  punishment:  Baiier  v.  Peook. 

Uraled  Biota  t.  Laartnee,  4  Cranch  20  Johns.  4G9.    3ae  Jamtt  t.  C 

C.  O.  SIS.    A  fugitive  from  justice  is  maiA,  12  Serg.  k  R.  22a 


ARTICLE  IX. 
tPn^Med  bj  CoogreM  September  26,  1789;  mtified  DMmnber  IB,  1791.] 
The  enumeration  in  the  constitution  of  certain  rights 
shall  not  be  construed  to  deny  or  disparage  others  re- 
tained by  the  people. 

ARTICLE  X. 

[Proposed  \>y  Congress  September  25,  1789;  ratified  December  IS,  1791.1 

The  powers  not  delegated  to  the  United  States  by  the 
constitution,  nor  prohibited  by  it  to  the  states,  are  re- 
served to  the  states  respectively,  or  to  the  people. 

ARTICLE  XI. 

[Propo«ed  by  Congress  March  6,  1794;  ratified  January  8,  179S-] 

The  judicial  power  of  the  United  States  shall  not  be 

of  construed  to  extend  to  any  suit  in  law  or  equity,  com- 
menced or  prosecuted  against  one  of  the  United  States 
by  citizens  of  another  state,  or  by  citizens  or  subjects  of 
any  foreign  state. 
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Oases  in  admiralty.  — ^  Titia  re-  tion  will  lio  against  its  agsnts 

striction  does  not  extend  to  Boita  of  atrain  tho  czecution  of  aa  uiu 

admiralCv  or  m&ritime    iuriadictiou;  tational    law:     Osbora    v,    SaTtl:    qf 

Olnulrad'a  Com,  Br^ht  N.  P.  9;  see  United  Slaita,  9  Wheat.  73S.    A  state, 

Kxpiirte  Madraxro,  7  Fet.  627.  by  becoming  interested  with  others  in 

diato  indirectly  intareated.  —  a  banking  or  trading  corporation,  or 

If  tlio  state  be  not  necessarily  a  de.  by  owning  all  the  capital  gtock,  doea 

fendant,  though  its  interest  may  be  not  import  to  that  corpoifttion  imy  of 

afiectc.l  b;  the  decieion,  tho  courts  of  its  pnvilegeB  or  prerogatives;  it  lays 

tho  United  States  aro  l>oand  to  exer-  down  its  sovereignty  so  far  as  respects 

■       ■■■■■■         '     ■    ■"     "  ■■       •  ■' -   ■ —-a  oft! *"- 


>   jurisdiction:    LoaiamllK   Railroad  tho   transaotions  of  the  corporatioi  . 

Co.  V.   Letio«,   2  How.   550;    UnUed  and  exercises  no  power  or  privileges 

Statat  y.  Peters,  6  Craach,    115.     A  in  respect  to  those  transactions  not 

eonrt  of  admiralty  has  no  iurisdictiou  derived  from  the   charter:   Ba,i\k  cf 

of  a  anit  by  an  mdividual  sgainat  a  United    Stala  v.   Planters'    Bank  tf 

state,  where  the  property  is  not  in  the  Georgia,  0  Wheat.  904;  Bank  q/*  Kai- 

cnstody  of  the  conrt,  or  within  its  fuot^  v.  Midon,  3  Pet.  431 ;  Briscoe  v. 

jnrisdicljon;  Exparle  Madrtxcm,  7  Pet.  Bank  rtf  Ktntucky,  11  Id.  324;  Lotus- 

627.     A  salt  against  tho  governor  of  villi!  Railroad  Co.  v.  LtUon,  2   How. 

a  Btato,  in  hia  official  character,  is  a  497;  Darrington  v.  Bank  of  Alabama, 

suit  aeainst    the  atat«;    KaOuckij  v.  13  Id.    12;  Ourran  v.   Arhaguas,   16 

Ohio,  24  How.  m.     Although  a  state  Id.  309;  and  s^e  Cdhtnt  v.  ¥irgb»ia,  C 

it  not  liable  to  be  sued,  yet  an  injunc-  Wheat.  264, 


ARTICLE  XII. 

[Fropowd  by  Congresa  December  12,  1803;  ratified  September  B,  1804.] 

The  electors  shall  meet  in  their  respective  etatea,  and  8Bpt.6,iaoi 
TOte  by  ballot  for  President  and  Vice-President,  one  of  Eiectton  oi 

Fresident  and 

whom  at  least  shall  not  be  an  iiihabitaut  of  the  same  vice-Pceii-, 
state  with  themselves;  they  shall  name  in  their  ballots 
the  person  voted  for  as  President,  and  in  distinct  ballots 
the  person  voted  for  as  Vice-President,  and  they  shall 
make  distinct  lists  of  all  persons  voted  for  as  President, 
and  of  all  persons  voted  for  aa  Vice-President,  and  of  the 
number  of  votes  for  each,  which  lists  they  shall  sign  and 
certify,  and  transmit  sealed  to  the  seat  of  tlie  govern- 
ment of  the  United  States,  directed  to  the  president  of 
the  Senate.  The  president  of  the  Senate  shall,  in  the  pres- 
ence of  the  Senate  and  House  of  Representatives,  open 
all  the  certificates,  and  the  votes  shall  then  be  counted. 
The  person  having  the  greatest  number  of  votes  for 
President  shall  be  the  President;  if  such  number  be  a 
majority  of  the  whole  number  of  electors  appointed;  and 
if  no  person  have  such  majority,  then  from  the  persons 
having  the  highest  numbers,  not  exceeding  three  on  the 
list  of  those  voted  for  as  President,  the  House  of  Represent- 
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°*'*' '',?""■  .  atives  shall  choose  immediately,  by  ballot,  the  President, 
But  in  choosing  the  President,  the  votes  shall  be  taken 
by  states,  the  representation  from  each  state  having  one 
vote.  A  quorum  for  this  purpose  shall  consist  of  a  mem- 
ber or  members  from  two  thirds  of  the  states,  and  a 
majority  of  all  the  states  shall  be  necessary  to  a  choice. 
And  if  the  House  of  Representatives  Bhall  not  choose  a 
President  whenever  the  right  of  choice  shall  devolve 
upon  them,  before  the  fourth  day  of  March  next  follow, 
ing,  then  the  Vice-President  shall  act  as  President,  as  in 
the  case  of  the  death  or  other  constitutional  disability 
of  the  President.  The  person  having  the  greatest  num- 
ber of  votes  as  Vice-President  shall  be  the  Vice-Presi- 
dent, if  such  number  be  a  majority  of  the  whole  number 
of  electors  appointed,  and  if  no  person  have  a  majority, 
then  from  the  two  highest  numbers  ou  the  list,  the 
Senate  shall  choose  the  Vice-President;  a  quorum  for 
,  the  purpose  shall  consist  of  two  thirds  of  the  whole 
number  of  senators,  and  a  majority  of  the  whole  num- 
ber shall  be  necessary  to  a  choice.  But  no  person  con- 
stitutionally ineligible  to  the  oQice  of  President  shall  be 
eligible  to  that  of  Vice-President  of  the  United  States. 

Dutiw    of  preaideatial    eloo-  and  on  that  da,^  tbe  votes  an  to  ba 

tors.  —  By  the  act  of   Congrssa   of  coQDted. 

March  ],   1792,  tbe  olectors  ore  re-  Acta  of  Presideiit  do  facto.  — 

quired  to  meet  ia    tbeir  reipoctiva  On  a  motioa  to  dischajgo  a  deEendaut 

atitea    on    tho    first  Wednesday    in  aireatcd  upon  a  eapiat  ad  rt^ondm- 

Docemboc  next  aEter  ttieir  election,  rfum,  by  a  marabal  appointed  by  tbo 

and   vot«    for   President   and   Vice-  President    rf«  /acto    of    tho    United 

President,  and  to  transmit  and  de-  Stutea,  tbe  court  will  not  decide  the 

liver  tbe   "liats"  to  tho   president  qaeation  whether  he  has  been  dnly 

of    tbo    Senate    before   tho   second  elected  to  thatoffice:  ftyftmv.  Jrm^ 

Weduesdi^    of    January    following;  3  Cianch  C.  C  421. 


ARTICLE  XIII. 

[Proposed  byCongreaaFebrnaryl.lSGej  declared  ratified  December  18, 1866,] 

Section  1.     Neither  slavery   nor  involuntary  eervi- 


siaveryaboi-    tude,  except  as   a  punishment  for  crime  whereof  the 
iiLdiien,  party  shall  have  been  duly  convicted,  shall  exist  within 

the  United  States,  or  any  place  subject  to  their  juris- 
diction. 
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Section  2,     Congress  shall  liave  power  to  enforce  this  Dee.  18.  isss. 
article  by  appropriate  legislation.  Fovertoeo- 

8c 

The 

only  to  gUvcry  and  its  inciilents,  and  ment  did  not  avoid  a  contract  for  the 

tho  legisUtivo    power    thereby   con-  sale  of  a  slave,  made  before  it  took 

fcrred  npon  Congrssa  citends  only  to  effect;  and  a  state  conatitation  declar- 

tlie  subject  oi   sUvery  and   matterg  ing  such  a  contract  annulled  is  itself 

connected    therewith:     Civil     Bights  void,   and  of   no   effect:    Ofl&om    v. 

CoKS,    109   U.   S.   3.     Being  denied  yidaboa,  13  Wall.  654. 

equal  accommodations  in  pnblic  inns,  The  act  of  April  0,  ISGGIHStat.  27), 

convey:knces  and  the  like  la  not  slav-  known  aa  the  "civil  rights"  bill,   is 

erj  nor  a  badge  of  slavery,  and  is  constitutional,   and    an   appropria.t« 

not  repn^^nant  to  this  article  of  tho  method  of  cKorcising  the  power  coD- 

coDBtitntion:  Id.  ferrod  on  Congress  by  this  section: 

The  entanchation  of  a  native-born  United  Slates  v.  Rluxlai,  1  Abb.   2S; 

■lave,  by  tho  Thirteenth  Amendment,  Turner's  Care,  1  Id.  86.      A   criminal 

removed  the  disability  of  slavery,  and  proceeding  is  not  to  be  considered  n 

mads  him  a  citizen  of  the   United    1  "   "  

S'^^es;  sabject,  however,  to  any  law-  < 
fnl  restrictions  impoead  apon  his  right 
to  vote,  or  other  powers  or  privileges: 


ARTICLE  XIV. 

[Propond  by  ODOgresa  June  IG,  18G6;  declated  ratified,  July  28,  1868.] 
Section  1.     All  persona  born  or   naturalized   in  the  Joiyaisss 
United  States,  and  subject  to  the  jurisdiction  thereof,  are  citiiemhip, 
citizens  of  the  United  States  and  of  the  state  wherein  "erool 
they  reside.     No  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States;  nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property,  without  due  pro- 
cess of  law,  nor  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws. 

Section   2,     Representatives    shall     be    apportioned  Apportion- 

'  **  mentof  repro- 

among  the  several  states  according  to  their  respective  ^0°^*^ 
numbers,  counting  the  whole  number  of  persons  in  each 
state,  excluding  Indians  not  taxed.  But  when  the  right 
to  vote  at  any  election  for  the  choice  of  electors  for  Pres- 
ident and  Vice-President  of  the  United  States,  represent- 
atives in  Congress,  the  executive  and  judicial  officers  of 
a  state,  or  the  members  of  the  legislature  thereof,  is 
denied  to  any  of  the  male  inhabitants  of  such  state,  be- 
ing twenty-one  years  of  age,  and  citizens  of  the  United 
States,  or  in  any  way  abridged,  except  for  participation 
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July 2«. lass.     in  rebellion  or  other  crime,  the  basis  of  represeotatioii 
therein  shall  be  reduced  in  the  proportion  which  the 
number  of  such  male  citizens  shall  bear  to  the  whole 
number  of  male  citizens  twenty-one  years  of  age  in  such 
Btate. 
PersoLsdiB-         Section  3.     No  person  shall  be  a  senator  or  represent- 
boiding office,  ative  in  Congress,  or  elector  of  President  and  Vice-Pres- 
ident, or  hold  any  office,  civil  or  military,  under  the 
United  States,  or  under  any  state,  who  having  previously 
taken  an  oath  as  a  member  of  Congress,  or  as  an  officer 
of  the  United  States,  or  as  a  member  of  any  state  legis- 
lature, or  as  an  executive  or  judicial  officer  of  any  state, 
to  support  the  constitution  of  the  United  States,  shall 
have  engaged  in  insurrection  or  rebellion  against  the 
same,  or  given  aid  or  comfort  to  the  enemies  thereof. 
But  Congress  may  by  a  vote  of  two  thirds  of  each  house 
remove  such  disability. 
.  nS"!,''iS>*"aee-      SECTION  4.     The  Validity  of  the  public  debt  of  the 
KSbSfdobts      United  States,  authorized  by  law,  including  debts  iu- 
to  bepttd.       curred  for  payment  of  pensions  and  bounties  for  services 
in  suppressing  insurrection  or  rebellion,  shall  not  be 
questioned.     But  neither  the   United  States  nor  any 
state  shall  assume  or  pay  any  debt  or  obligation  incurred 
in  aid  of  insurrection  or  rebellion  against  the  United 
States,  or  any  claim  for  the  loss  or  emancipation  of  any 
slave;  but  all  such  debts,  obligations,  and  claims  shall  be 
held  illegal  and  void. 
Power  to  en-        SECTION  6.     The  Congress  shall  have  power  to  enforce, 
irticie.  by  appropriate  legislation,  the  provisions  of  this  article. 

8cop«  of  tMa  amendment  as  bad  farmerlv  held  them  in  aUverj, 
to  citieenBhip.  —  Tha  power  of  The  firat  clftuse  of  tbe  Fonrteenth 
groubiag  exclusive  rigbts  when  necea-  Amendmenb  deliiieB  citizenship  of  the 
aary  and  proper  to  eff«ctua.te  a.  par-  Unttcd  States  imd  of  tbe  etatea,  and 
pose  which  had  in  view  the  public  thereby  recognizes  the  distltictiiai  be- 
good,  hm  always  been,  exercised  bj  tween  citizenship  of  a  state  luid  of 
the  stats  legislatures,  and  is  not  for-  tbe  United  States.  The  sccoad  clause 
bidden  to  them  by  cither  of  the  last  protects  from  hostile  lofiislation  <rf 
three  ameDdments  to  the  constitution,  the  states  the  privileges  and  imma- 
The  msin  purpoBO  of  these  amend-  nities  of  ciiizeiu  of  llie  Unii^l  SCale*  aa 
ments  was  the  freedom  of  the  African  distinguished  from  those  of  citizens  of 
ricB,  the  security  and  perpetuation  of  the  states.  The  privileges  and  imma- 
thatfrecdom.and  their  protection  from  nities  of  citizens  of  the  united  States 
tlie  oppressions  of  the  white  men  who  ara  those  which  arise  out  of  the  d». 
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taw  of  the  general  govornment,  it»  FosUr  v.  Kanaat,  1 12  U.  S.  201.    Nor  JalyM,  l: 

wmtitation  or  tha  laws  made  in  par-  is  the  riRlit  to  pr&ctlce  Uw;  Sjixdieelt 

(uiu»  thereol;  and  thesQ  are  placed  v.JIUnoii,  10  Wall.  130. 

l^theFoorteentli  Amsndmentnnder  Wliat  is  due  process  of  law. 

tie  wfltertioa  of  Congresa;  bnt  tha  —  "Due    process   of    law"  as   owd 

pirutgM  tad  imniiiaities  of  citizens  in   the    constitntion    incluiles    lef^l 

of  tb«  itataa,  vith  these  exceptioos,  notice  of  the  proceeding,  and  a  pre- 

tditnca  genonilly  those  fundamental  icribcd  op^Kirtanity  to  be  heard  upon 

lighls  far  the  tecurity  and  establish-  the  question  inrolved  therein:   Pen- 

Bent  ol  wliich  society  ia  instituted:  tioi/er  v.  Ni^,  95  U.  S.  7U;  Banu  v. 

ud  Uisf  remain  under  the  core  of  MuUaimah   B.   S.   Co.,   S  Saw.   643; 

tlu  Itata  govenimeots:  Ths  Blaaghler  TU  Santa  Clara  Tax  Caae,  0  id.  1G5. 

BiMK  duet,  13  Wall.  36;  Bradteell  v.  One  who  is  imprisoned  for  violation 

Sue  i/  niinoU,    IS  Id.   130-     The  of  a  void  ordinance  of  a  mnnicipal  cor- 

bdiui  tribes  irithin  the  limits  of  the  poration  of  a  state,  is  impTiaonel  by 

toited  States,  and  the  seveoral  mem-  the  state  without  duo  process  of  law: 

Ian  d  inch  tribes,  while  they  adhere  In  re  Lee  Toag,  0  Saw.  333. 

toisd  EraTB  a  part  of  the  trilMis  to  Bat  a  person  imprisoned  under  a 

vldch  tlic;  belong,  aro  not,   within  valid  law,  although  thero  is  error  in 

ttm  meamitg    of     the     Fourteenth  the  proceeding  resulting  in  the  com- 

AnoidiDcnt,  iMtct  to  Oie  Juriadicitoii  mitment,  is  not  imprisaneil  without 

of  tbo  Uniteil  Stotea;  and  therefore  doe  process  of  law:  /n  re  Ah  Let,  6 

ndi  InduDi  have  not  become  citizens  Saw.  410. 

:JtlKDiiitedStates,by  virtue  of  that  Equal  protaction  of  the  laws. 

"Mndaent:  Hep.  Sen.  Jud.  Com.,  by  — Equality  <rf  protection,  which  this 

Ur.  Sautor  Carpenter,  Dec.  14,  1 870;  amendment  to  tho  constitution  forbids 

0  I  SSL  348,  note.  The  Indian  the  states  to  deny  to  any  person,  im. 
Inba  iritliiii  the  territory  of  the  plies,  not  only  equal  acceBsibility  to 
Unitei  States  are  independent  politi-  the  courts  for  tbe  pravcntioD  and  re- 
al cwmiiutieg,  utd  a  child  of  a  dress  of  wrongs  and  the  protection 
>a^  (hereof,  though  bom  witJiin  and  enforcement  of  rights,  but  ci^nal 
ttt  limiti  of  the  United  States,  is  not  exemption  with  others  siniilacly  sitn- 

1  alma  thereof,  because  not  bom  ated  from  all  charges  and  burdens  of 
"ojwttoita  jorisdicdoa;  MeKtui  y.  every  kind:  In  re  Ah  Fong,  3  Saw. 
t«fW/,  28aw.  119.  144;  Ah  Koto  v.  JVunan,  5  Id.  552; 

Cituenihipof  thertate.  — 5em-  San  Mateo  County  v.  S.  P.  R.  Co..  8 

^fAatoaewhohas  becomeacitixea  Id.   238;    Santa   Clara   liailviay   2'ax 

oiiitata  may  elect  to  remain  a  citi-  Case,  0,ld.  16S. 

jra  of  that  iMe,  and  yet  actaolly  A  state  statute  prohibiting  all  aliens 

change  Us  reaiiience  to  another  state,  incapable  of  becoming  electors  of  the 

withaat  affecting  his  dCfaowAip.-  Shar-  state  from  fishing  in  the  waters  of  tbe 

OS  T.  iW;  10  Saw.  GG6.  state  violate  the  Fourteenth  Amend- 

Prinlagw  and  Iwtnnnttiea  of  ment  to  the  coostitntion  of  the  United 

citiMns.  —  The  right  tovolo  is  not  States:  InreAhChonrj.d^w.  451. 

^a  of  those  "privileges  and  immn-  The  Fourteenth  Amendment,  in  de- 

kities "  which  are  protected  by  tliis  daring  that  no  state  shall   deny  to 

article,  but  tha  right  not  to  be  eX'  any  person  within,  its  jurisdiction  the 

dndod  therefrom  on  occooat  of  race,  equal  protection  of  tho  laws,  imposes 

edor,  or  prsvioos  condition  of  servi-  a  limitation  upon  tho  exercise  of  all 

iade  is.    Congress  has  no  power  to  the  powers  of  the  state  which  can 

give  a  remedy  for  interference  with  touch  the  individual  or  his  property, 

tbo  light  of  snSrage  by  a  state,  BX-  including  among  thorn  that  of  tAxa- 

«^  in  cases  wbcro  such  interference  tiou:  Son  Mateo  CowOi/  v.  S.  P.  R. 

is  on  the  gnmnd  of  lace,  color,  or  Co.,  8  Saw.  233;  SatOa  Clara  RqiliDay 

fenoas  coition  of  servitude:  Minor  Tax  Coat,  9  Id.  1G5. 

T.  Ht^permtt,   21  Wall   1G2;  United  The  inhibition  upon  the  state  ap- 

Statu  1.  CnabAanit,  92  U.   S.  542;  plies  to  all  the  ijistrnmentalitics  and 

MrKof  V.  CampbeU,  1  Saw.  374.  agencies  employed  in  its  government, 

Km    right     to    eell    intoxicating  and  in  every  department  and  branch 

lifom  ts  not  one  of  the  privileges  thereof:  ParroUs  Caae,  G  Saw,  349. 

U.I  :..._», ..;<^eg  ^f  citiienslup  which  Private    corporations    are   parsons 

e  forbidden  to  abridge:  within  tjie  meaning  of  the  Fourteenth 

.    Iowa,   18  Wall.    129;  Amendment,  and  are  entitled  the  same 
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03  natural  penom  tu  the  cqyinl  protec-  mout  ia  not  direct  legUlation  upon  tho 

~  tioii  of  the  laws,  so  far  as  their  prop-  matters  prohilnteJ  to  tho  etatea,  but 

erty  ia  coneemed:  San  Matea  County  coireciiwlogislatioa  to  counteract  and 

V.  S.  P.  Ji.  Co.,  npra;  Santa  Ctara  redresa  the  effect  of  such  proliibiteJ 

Tiu:  CoK,  supra.  state  laws:  T!i£  ChU  RiijItU  Casa,  109 

Prohibitory  upon    the   atatea  U.  S.  3. 

only.  —  The  Fourteenth  .Amcadnient  Tbia  amendment  abrogates  a  consti- 

ia  prohibitory  upon  the  states  only,  tntional  provision  of  a  atate  limiting 

and  the  legialation  which  it  author-  tbcright  of  suffrage  tothewhite  race: 

izes  Congreat  to  adopt  for  ita  enforce-  iVaii  v.  Delavxa^  103  U.  S.  370. 


ARTICLE   XV. 

[Proposed  by  Congress  February  27,  18G9)  declared  ratified  March  30,  1870.] 

March 80. 18m       SECTION  1.     The  right  of  citizens  of  the  United  States 

KightioTote.  to  vote  shall  not  he  denied  or  ahridged  by  the  United 
States,  or  by  any  state,  on  account  of  race,  color,  or  pre- 
vious condition  of  servitude. 

Fo'er  to  ">"         Sect:on  2.     The  Congress  shall  have  power  to  enforce 

article.  tijjg  article  by  appropriate  legislation. 

How  tax  right  to  vote  is  at-  ject  of  the  right  to  vote  in  the  several 

fected     by     tola     article. —The  states  is  conferred  by  the  Fifteenth 

several  states,   notwithstanding  this  Amendment,  and  is  confined  to  the 

amendment,  lia.ve  the  power  to  deny  enforcement  of  such  amendment  by 

tlie  right  of  suffice  to  any  citiiena  of  pravonting  the  states  trom  diacrimi- 

the  United  States  on  acooont  of  age,  nating  between  citizens  of  the  United 

sex,  place  oF  birth,  vocation,  want  of  States  in  the  matter  of  the  ri^t  to 

property   or  intelligence,   neglect  of  vote  on  account  of  race,  color,  orpre- 

civio  dntiaa,  crime,  or  other  caose  not  viola  (ondition  qf  termtwit;  StcKia/  v. 

specified  in  said  amendment;  McKay  Campbell,  1  Saw.  375;   ViiiUd  Statrt  v. 

V.  Camvbell,  1  Saw.  375;  Untied  Statn  Antony,   6   Chic.  L.   N.   462;    United 

V.  Aiitoay.  5  Chic.  L.  N.  462.  Stata  v.  Crvikshank,  B2  U.  S.  6^ 

The  power  of  Congreas  over  the  aub- 
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NATURALIZATION  OF  ALIENS. 


LAWS  OF  THE  UNITED  STATES  IN  RELATION 
THERETO. 

g    1.   An;  free  white  penon  nw;  be  natox^iliMd.     How  to  proceed. 

g    3.   Nataraliz&tio&  of  penoni  who  have  aerred  in  the  armies  of  the  United 

States. 
9   3.  KatandiatioD  of  penoos  who  hare  served  in  merchant  veeeeli  of  the 

United  States. 
I    4.   NatuTslintion  of  penons  on  attaining  age  of  majoritj. 
9    5.   Natamlization  laws  extended  to  penons  of  African  descent, 
g    6.   Five  years'  residence  necessary  in  all  cases. 
i    7.   Alien  enetniea  not  to  be  admitcod  to  citiieDabip. 
g    8.   Children  of  natnralizad  citizens  are  citiiena. 
g    9.   Widow  and  clilldreii  of  aliena  who  have  not  completed  natoralizatioii 

to  be  admitted;  on  what  conditions. 
g  10.   Children  bom  abroad,  whose  fathers  were  citizens,  are  citizens. 
g  11.   Wives  of  citizens  are  citizens;  in  what  caeee. 
g  12.   Special  provision  for  persona  bom  in  Oregon. 

§  1.    [Rev.  St.,  g  2166,]     An  alien,  being  a  free  white  Apni n.  laoa. 
person,  may  be  admitted   to  become  a  citizen  of  the  Any  free  whit* 
United  States,  or  any  of  them,  on  the  following  condi-  nwi^aUM?. 
tions,  and  not  otherwise:  — 

First.  He  shall  declare  on  oath  or  affirmation,  before  u«ra6,i8M. 
a  Circuit  or  District  Court  of  the  United  States,  or  a  proceaut*. 
Diatrict  or  Supreme  Court  of  a  territory,  or  a  court  of 
record  of  any  of  the  states  having  common-law  jurisdic- 
tion and  a  seal  and  clerk,  two  years,  at  least,  prior  to 
his  admission,  that  it  is  bona  fide  his  intention  to  bcccme 
a  citizen  of  the  United  States,  and  to  renounce  forever 
all  allegiance  and  fidelity  to  any  foreign  prince,  poten- 
tate, state,  or  sovereignty;  and  particularly,  by  name. 
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Mty  26.  iaa«.  the  prince,  potentate,  state,  or  sovereignty  of  which  such 
alien  may  be  at  the  time  a  citizen  or  subject. 

April  HiBoa.  Second.  He  shall,  at  the  time  of  hia  application  to  be 
admitted,  declare  on  oath  or  affirmation  before  some  one 
of  the  courts  specified  that  he  will  support  the  constitu- 
tion of  the  United  States,  and  that  he  absolutely  and 
entirely  renounces  and  abjures  all  allegiance  and  fidelity 
to  every  foreign  prince,  potentate,  state,  or  sovereignty; 
and  particularly,  by  name,  to  the  prince,  potentate,  state, 
or  sovereignty  of  which  he  was  before  a  citizen  or  sub- 
ject; which  proceeding  shall  be  recorded  by  the  clerk  of 
the  court. 

Third.  It  shal(  be  made  to  appear  to  the  satisfaction  of 
the  court  admitting  said  alien,  that  he  has  resided  within 
the  United  States  five  years  at  least,  and  within  the  state 
or  territory  where  such  court  is  at  the  time  held,  one 
year  at  least;  and  that,  during  that  time,  he  has  behaved 
as  a  man  of  good  moral  character,  attached  to  the  prin- 
ciples of  the  constitution  of  the  United  States,  and  well 
disposed  to  the  good  order  and  happiness  of  the  same; 
but  the  oath  of  the  applicant  shall,  in  no  case,  be  allowed 
to  pj-ove  his  residence. 

Fourth.  In  case  the  alien,  applying  to  be  admitted  to 
citizenship,  has  borne  any  hereditary  title,  or  been  of 
any  of  the  orders  of  nobility  in  the  kingdom  or  state 
from  which  he  came,  he  shall,  in  addition  to  the  above 
requisites,  make  an  express  renunciation  of  his  title  or 
order  of  nobility  in  the  court  to  which  his  application 
is  made,  and  bis  renunciation  shall  be  recorded  in  the 
said  court. 

Fifth.  Any  alien  who  was  residing  within  the  limits 
and  under  the  jurisdiction  of  the  United  States,  before 
the  twenty-ninth  day  of  January,  1795,  may  be  admitted 
to  become  a  citizen,  on  due  proof  made  to  some  one  of 
the  courts  above  specified,  that  he  has  resided  two  years, 
at  least,  within  and  under  the  jurisdiction  of  the  United 
States,  and  one  year,  at  least,  immediately  preceding  his 
application  within  the  state  or  territory  where  such  court 
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is  at  the  time  held;  and  ou  his  declaring  on  oatli  or  April i*.  ibo 
affirmation,  that  he  will  support  the  constitution  of  the 
United  States,  and  that  he  absolutely  and  entirely  re- 
nounces and  abjures  all  allegiance  and  fidelity  to  any 
foreign  prince,  potentate,  state,  or  sovereignty;  and  par- 
ticularly, by  name,  the  prince,  potentate,  state,  or  sov- 
ereignty, whereof  be  was  before  a  citizen  or  subject;  and 
also,  on  its  appearing  to  the  satisfaction  of  the  court 
that  during  such  term  of  two  years,  he  has  behaved  as 
a  man  of  good  moral  character,  attached  to  the  consti- 
tution of  the  United  States,  and  well  disposed  to  the 
good  order  and  happiness  of  the  same;  and  when  the 
alien,  applying  for  admission  to  citizenship,  has  borne 
any  hereditary  title,  or  been  of  any  of  the  orders  of 
nobility  in  the  kingdom  or  state  from  which  he  came, 
on  his,  moreover,  making  in  the  court  an  express  renun- 
ciation of  his  title  or  order  of  nobility;  all  the  proceed- 
ings, required  in  this  condition  to  be  performed  in  the 
court,  shall  be  recorded  by  the  clerk  thereof. 

Sixth.  Any  alien  who  was  residing  within  the  limits,  v"^2^^ 

and  under  the  jurisdiction  of  the  United  States,  between 

the  eighteenth  day  of  June,  1798,  and  the  eighteenth  day 
of  June,  1812,  and  who  has  continued  to  reside  within 
the  same,  may  be  admitted  to  become  a  citizen  of  the 
United  States,  without  having  made  any  previous  decla- 
ration of  hia  intention  to  become  such;  but  whenever 
any  person,  without  a  certificate  of  such  declaration  of 
intention,  makes  application  to  be  admitted  a  citizen,  it 
must  be  proved  to  the  satisfaction  of  the  court  that  the 
applicant  was  residing  within  the  limits  and  under  the 
jurisdiction  of  the  United  States  before  the  eighteenth 
day  of  June,  1812,  and  has  continued  to  reside  within 
the  same;  and  the  residence  of  the  applicant  within  the 
limits  and  under  the  jurisdiction  of  the  United  States, 
for  at  least  five  years  immediately  preceding  the  applica- 
tion, must  be  proved  by  the  oath  of  citizens  of  the  United 
States,  which  citizens  shall  be  named  in  the  record  as 
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-  witnesses;  and  such  continued  residence  within  the  limits 

-  and  under  the  jurisdiction  of  the  United  States,  when 
satisfactorily  proved,  and  the  place  where  the  applicant 
has  resided  for  at  least  five  years,  shall  be  stated  and  set 
forth,  together  with  the  names  of  such  citizens,  in  the 
record  of  the  court  admitting  the  applicant. 

[Be  it  enacted  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America,  in  Congress  as- 
sembled, that  the  declaration  of  intention  to  become  a 
citizen  of  the  United  States,  required  by  section  two 
thousand  one  hundred  and  sixty-five  of  the  revised  stat- 
utes of  the  United  States,  may  be  made  by  an  alien 
before  the  clerk  of  any  of  the  courts  named  in  said  sec- 
tion two  thousand  one  hundred  and  sixty-five;  and  all 
such  declarations  heretofore  made  before  any  such  clerk 
arc  hereby  declared  as  legal  and  valid  as  if  made  before 
one  of  the  courts  named  in  said  section.] ' 

Freewhitaperaona.  —  lutheRe-  woman  may  be  naturalized:  ^  parte 

visod  SUtutea  of  tbo  United  Statea,  Pic,  1  Cnmdi  C.  C.  372.     And  that, 

the  words  "being  a  free  white  par-  witlvout  the  concurtaiice  of  her  bus- 

Bon,"  when  they  occur  at  tbo  begin-  baud;  Priest  v.  Cummiitga,  IG  Wend. 

ningof  thiBsection,  areomitted,  mak-  G17.     See  also  infra,  %  IG.     But  the 

uu;  the  section  read  "an  alien  may  he  atatatesof  natnralization  do  not  apply 

acEnitted,"  otc.     The  same  omission  to  Indiana:   T   Opin.   71G.     And  see 

occurs  in  §2167.     The  omission,  how.  Dnd  Scollv.Banford,  10  How.  405. 

ever,  was  an  inadvertence  on  the  part  Juriflilictioii  of  state  courts.  — 

of  the  revisers,  these  worda  being  atiU  Cougreaa  having  prescribed  a  uniform 

apart  of  the  statute:  In  rt  Ah  Yup,  rule  of   natunuization  may   give   to 

6  Saw.  155.  the  state  courts  juriadictiou  under  it: 

Cbinese  cannot  bo  admitted.—  StaU  v.  Fmag,  10  Ark.  621.     And  to 

Peraona  of  the  Mongolian  ivce  are  not  the  territorial  courts:  Biddle  v.  HiiA- 

white  peraons  within  the  meaning  of  ard,  Clarke  k  H.  407.     But  aeo  Ez 

the  naturalization  laws,  and  cannot  be  varte  KnoieUa,  4  Am.  L.  B.  59S;  5  CaL 

admitted   to    citizenship:    /n    re   Ah  300;  Haydenv.  Dudlej/,  10  Iaw  Rep. 

rup,  5Saw.  153,  371. 

A.  peraon  who  U  halt  Indian  Expatriation.  —  Intimately  con- 

is  not  a  white  person,   and  cannot  uccted  with  the  aubjectof  natunilixa- 

be  admitted:   /n  re  Camilie,  6  Saw.  tiou  ia  what  ia  naoally  denominated 


the  right  o£  cir  .  .  _   

doctrine  of  tbo  English  law,  that  nat- 
nral-boru  subjects  owe  an  alleKiauce 
lie  and  perpetn^,  and 
<B  divested  L)y  ajiy  act 
Karried    women. — A    married    of  their  own.     The  queatioo  haa  been 

'  The  act  of  February  1 ,  1S76,  which  is  placed  in  brackota  as  a  part  of  g  Z]li5 
of  the  Revised  Statutes,  would  appear  to  be  logically  a  separate  section;  but  it 
ia  embodied  in  this  form,  in  the  aection,  in  the  last  revision  of  the  atatotea  of 
tiu)  United  States. 
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hqgtstl;  ^acoaBed.  in  the  courts  of  oate  of  natntalization  irregularly  ob-  Feb.  1,1878. 

Uh  Ui^M  States,  but  it  remains  to  tained  maj  lie  get  aaide:    BiautrdM 

be  difiiiitel;  seCtlctl  bv  judicial  decii-  v.  MeDanitl,    luyra.     Natoralizat ion 

ix.   TIh  brtter   opuuoa,   howeTeF,  cannot  be  proved  by  parol:  Skultv. 

inld  Bceni  to  Iw,  that  a  citizen  can-  Mvnor,  2  dranob  C.  O.  139;  Priee  v. 
ut  mcQace  his  aUegiaace  to  ths 
Unitel  Stata  withont  tao  permisaion 
'    '  o  declared  bj  law; 

I  no  eiiBting  regu-  , 

i,  the  mla  ot  the  or  other   rocordinK   officer,   distinct 

&if^  conunoa  law  reoiaiiiB  anal-  from  tha  judj^,  is  not  competent  to 
Inai:  See  Talbot  T.  Joluuon,  3  DalL  receive  an  alien's  prelimiDory  declora- 
]!3;  S.  C,  Boc,  25;  Unital  State»  v.  tion-.  Exparte  Cregg,  2  Curt  C.  C.  98. 
ITifSznt,  4  Hall  L.  J.  4()1;  Whiut.  No  order  nMeasory.  —The  cer- 
EL  Ti.  Gi3;  Murray  V.  The  Charnuitg  tl&cate  of  a  competent  court  that  the 
^,  SCnnch,  120;  UttUid  Slnla  v.  alien  bos  ta^cn  tha  requisite  oath 
OilSa,  Pet  C.  C.  159;  TAe  SaniitsiToa  raises  x  preBumpUon  that  the  court 
riin{ad,T Wheat.  347;  Inr/liiv.  Trtu-  was  satisfied  by  competent  evidence, 
lia  iif  llx  Bailan  Stoij  Harbor,  3  Pet.  in  regard  to  his  moral  character,  etc, 
99;  SkaaiM  t.  DupOTit,  3  Id.  342;  2  Ko  order  is  necessary  to  prove  admis- 
Keot'i  Cam.  45;  2  Story's  Com.,  sec.  sion.  The  oath  confera  the  rights: 
IIW,  mte;  Wheaton's  International  Campbell  v,  Oordon,  0  Crsjich,  176. 
Ijm,  12^nabe;  Slouphton  v.  Taylor,  2  Good  moral  cltuuracter.  —  An 
Fl  In2.  Birth  and  allegiance  are  si-  alien,  before  he  can  be  admitited  to 
Dgltaasooi;  citizens  within  the  mean-  citizenship  under  the  provisions  of 
iiig  oi  (he  constitution  and  laws  are  this  section,  mnst  prove  to  the  satis- 
free  liiliibitanta,  bom  in  the  United  faction  of  the  court  that  he  has  cou- 
Stilts,  u  who  have  been  naturalized  ducted  himself  as  a  person  of  good 
Vfuiictof  Congress:  ITniled  Stales y.  moral  character  during  all  the  period 
nodci,  1  Abb.  40.  An  Atnerioan  of  his  residence  in  the  United  States. 
oliMs,  domiciled  in  a  foreign  coon-  He  mosit  not  simplj  have  sustained  a 
ttr,  *hD  has  Ukca  an  oath  of  alle-  good  reputation,  but  his  conduct  most 
t'^ux  to  the  foreign  sovereign,  is  not  have  been  such  as  comports  with  good 
lodir  the  protection  of  the  United  character:  In  r«  Spender,  6  Saw.  195. 
Statee:  Tie  Charming  Betty,  2  Crouch,  A  person  who  has  committed  par- 
W-  JiT'  °'  other  infamous  crime,  though 
ActofJaly27,  1888.— Bvact  m  other  respects  his  conduct  may 
of  Congress  of  July  27,  186S  (Rev.  have  been  good,  has  not  behaved  aa  a 
St,  sec.  1099),  it  is  declared  that  peison  of  such  good  moral  charaoter, 
"  any  declaration,  instmction,  opin-  and  is  not  entiued  to  be  admitted  to 
ion,  order,  or  dei^ion  of  any  officer  citizenship:  Id. 

o(  tha  United  States  which  denies^  Froof^  Ilow  made.  —  The  resi- 
reiCricti,  impairs,  or  questions  the  dence  and  good  moral  character  of 
right  ol  expatriation,  is  declared  in-  the  applicant  cannot  be  established 
oouiiteat  with  the  fnndaniental  prin-  by  amdavits,  but  must  be  proved  in 
tipka  of  the  republic."  court  by  the  testimony  of  witnesses; 
rrocadnre.  —  An  omisnon  t<i  name  Anortymout,  7  Hill,  137.  The  powers 
the  Borereign  will  not  invalidate  the  conferred  upon  the  courts  to  naturalize 
dedaratim  of  intention:  £c  jiartt  aliens  are  judicial  and  not  ministerial, 
SaiA,  S  Blackf.  395.  and  require  an  examination  into  each 
It  is  not  saScient  that  the  applicant  cose  sufficient  (fl  satisfy  the  court;  /» 
took  both  the  oat^  at  the  time  of  tie  Mailer  qf  Clark,  18  Barb  444. 
nuking  his  dccIarutioD;  Hicliarda  v.  A  deposition  that  the  deponents 
MeDiaitl,  2  Nott  A  McC.  351.  have  known  tho  applicant  "  smce  the 
It  is  not  necessary  that  the  record  year  1703,  in  Now  York,"  is  not  evi- 
ct nstnraliiation  should  show  all  the  dence  that  he  was  rosiding  there  be- 
llgil  prerenuiiitea  were  complied  fore  tha  29th  of  January,  1795:  £c- 
with,  the  judgment  being  conclusive  parte  Tucker,  1  Crauch  C.  0.  80. 
of  mdi  complianee:  Blark  v.  CAeso-  TranMript  need  not  show 
pob  lamrawx  Co.,  7  Craofh,  420;  judge's  title  to  office.  — It  is  not 
BmltT.  Swatt,  4  Pet.  406;  Sitehiey.  necessary,  in  order  to  stiow  a  valid 
PiAani,  13  Wend.  S24;  Bee  Campbell  decree  of  naturalization,  that  tha 
T.  Gtrdom,  0  Crancb,  176.     A  certifi-  transcript  thereof  be  accompanied  by 
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Fob.  1, 18711.       a,  ccrtific&te  that  the  judge  who  made  fatal.  —  The  validity  of  a  judgment 

the  order  vas  comraisBtoQad  aaJ  qual-  adroittine  alien  to  citiEenahip  is  not 

-ified:  Si  Paul  li.   E.  Co.  v.  Burton,  impuiedhj  inaccnraciea  in  the  reeit- 

11 1  U.  a  7S8.  ala  therein.     They  are  no  part  (  f  ths 

Inaccuracy    of     recitals    not  jadgment:  /nre MtCoppia,5Sa,w.  030. 

July  IT,  1882.  §  2.  [Rev.  St.,  g  2166.]  Any  alien,  of  the  age  of 
KatnraiiiatiOTi  twenty-ono  yearu  and  upward,  who  has  enlisted,  or  may 
have  sarred  enlist  in  the  armies  of  the  United  States,  either  the  regu- 
lar  or  the  volunteer  forces,  and  haa  been  or  may  bo 
hereafter  honorably  discharged,  shall  be  admitted  to  be- 
come a  citizen  of  the  United  States,  upon  his  petition, 
without  any  previous  declaration  of  his  intention  to  be- 
come such;  and  he  shall  not  be  required  to  prove  more 
than  one  year's  residence  within  the  United  States  pre- 
vious to  his  application  to  become  such  citizen;  and  the 
court  admitting  such  alien  shall,  in  addition  to  such 
proof  of  residence  and  good  moral  character  as  is  now 
provided  by  law,  be  satisfied  by  competent  proof  of  euch 
person's  having  been  honorably  discharged  from  the  ser- 
vice of  the  United  States,  as  aforesaid. 

Fsrooiu  wlio  iLave  served  in  forees.     It  does  not  embraco  those 

tlLe  anniea  of  tlie  Uoited  States,  who  have  served  only  in  the  nsval 

— This  provibion  applies  only  to  per.  or  marine  corps:  lit  «  Bailtij,  2  Saw. 

sons  who  hnve  served  in   ths   land  200. 

jun»7.imi.  I  3.    [Rev.  St.,  g  2174.]     Every  seaman,  being  a  for- 

Peteonswho    eigncF,  wlio  declares  his  intention  of  becoming  a  citizen 
oomercbant    of  the  United  States  in  any  competent  court,  and  shall 

vessels.  ^  ^ 

have  served  three  years  on  board  of  a  merchant  vessel 
of  the  United  States,  subsequent  to  the  date  of  such  dec- 
laration, may,  on  his  application  in  any  competent  court, 
and  the  production  of  hia  certificate  of  discharge  and 
good  conduct  during  that  time,  together  with  the  certifi- 
cate of  his  declaration  of  intention  to  become  a  citizen, 
be  admitted  a  citizen  of  the  United  States;  and  every 
seaman,  being  a  foreigner,  shall,  after  his  declaration  to 
become  a  citizen  of  the  United  States,  and  after  be  shall 
have  served  such  three  years,  be  deemed  a  citizen  of  the 
United  States  for  the  purpose  of  manning  and  serving 
on  board  any  merchant  vessel  of  the  United  States,  any- 
thing to  the  contrary  in  any  act  of  Congress  to  the  coii- 
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trary,  notwithstanding;  but  such  seaman  shall,  for  all  Jam t,  istj. 
purpose^  of  protection,  as  an  American  citizen,  be  deemed 
such,  after  the  filing  of  his  declaration  of  intention  to 
become  such  citizen. 

§  4.  [Rev.  St.,  §  2167.]  Any  alien,  being  a  free  m.?3b,i824. 
white  person,  under  the  age  of  twenty-one  years,  who  ofininori,on 
has  resided  in  the  United  States  three  years  next  preced- 
ing his  arriving  at  that  age,  and  who  has  continued  to 
reside  therein  to  the  time  he  may  make  application  to 
be  admitted  a  citizen  thereof,  may,  after  he  arrives  at 
the  age  of  twenty-one  years,  and  after  he  has  resided  five 
years  within  the  United  States,  including  the  three  years 
of  his  minority,  be  admitted  a  citizen  of  the  United 
States,  without  having  made  the  declaration  required  in 
the  first  condition  of  section  2165;  but  such  alien  shall 
make  the  declaration  required  therein  at  the  time  of  his 
admission;  and  shall  farther  declare  on  oath,  and  prove 
to  the  sat^faction  of  the  court,  that,  for  two  years  next 
preceding,  it  has  been  his  bona  fide  intention  to  become 
a  citizen  of  the  United  States;  and  he  shall,  in  all  other 
respects,  comply  with  the  laws  in  regard  to  naturaliza- 
tion. 

To  what  minors  applicable.—    theii  urival  in  tiie  United  Stetes: 
Thi«  sQction  appUcB  to  thoM  peisona    Xatler  qfBramlee,  9  Ark.  191. 
only  who  were  minora  at  the  time  <rf 

§  5.  [Rev.  St.,  g  2169.]  The  provisions  of  this  title  r»b.  la,  ibt^ 
shall  apply  to  aliens,  being  free  white  persons,  and  to  MBiuraKiation 
aUens  of  African  nativity  and  to  persons  of  African  de-  aitloui  de- 
scent. 

Eflbct  of  mnancIpatloiL.  —  ^a  mentto  the  conotitation,  mads  them 
eDuuicipation  of  native-bom  peraonB  citizena  of  the  United  St&tos;  Uiiked 
<iF  color,  by  the  Thirteenth  Amend-    SUiUt  v.  Rhodex,  1  Abb.  W. 

§  6.   [Rev.  St.,  §  2170.]  No  alien  shall  be  admitted  to  Ji.iyn.i8ic. 
become  a  citizen,  who  has  not,  for  the  continued  term  of  fits  yean- 


the  United  States. 

§  7.   [Rev.  St.,  §  2171.]   No  alien  who  is  a  native,  citi-  f:P^^^\'^ 
zen,  or  subject,  or  a  denizen  of  any  -country,  state,  or  ~ 
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April  14, 1903.    the  time  of  his  application,  shall  be  then  admitted  to 

July  BO,  1818.  ^*^  ' 

hecome  a  citizen  of  the  United  States;  but  persons  resi- 
dent within  the  United  States,  -or  the  territories  thereof, 
on  the  eighteenth  day  of  June,  in  the  year  one  thousand 
eight  hundred  and  twelve,  who  had  before  that  day 
made  a  declaration,  according  to  law,  of  their  intention 
to  become  citizens  of  the  United  States,  or  who  were  on 
that  day  entitled  to  become  citizens  without  making 
such  declaration,  may  be  admitted  to  become  citizens 
thereof,  notwithstanding  they  were  alien  enemies  at  the 
time,  and  in  the  manner  prescribed  by  the  laws  hereto- 
fore passed  on  that  subject;  nor  shall  anything  herein 
contained  be  taken  or  construed  to  interfere  with  or  pre- 
vent the  apprehension  and  removal,  agreeably  to  law, 
of  any  alien  enemy  at  any  time  previous  to  the  actual 
naturalization  of  such  alien. 

Can   alien   enemy  be  allowed  intention  to  become  citiaens,  aa  thoj 

to   make  declaration  of  inten-  siiin  thereby  no  rights  or  adv-.-intagea: 

tion?  — It  is  the  laat  step  onlythat  The  Caae  (tf  WUCinia  Liltlt,  2  Browne, 

is  forbidden  by  the   law  prohibiting  218.     Directly  opposed    to   this  <le- 

the  naturaliKation  of  alien  onemiea.  civoaia  Ex  parte  Jy  tinman,  2GaU.  Ill 

They  may  make  their  declaration  of  see  note  to  %  0. 

March  ■x.  law.       g  g.   [Rev.  St.,  §  2172.]  The  children  of  persons  who 
Children  oj      have  been  duly  naturalized  under  any  law  of  the  United 

naturuliied        „  ,    •'  .  ,  -  , 

ciiiieiia.  States,  or  who,  previous  to  the  paas^e  of  any  Jaw  on 

that  subject,  by  the  government  of  the  United  States, 
may  have  become  citizens  of  any  one  of  the  states,  under 
the  laws  thereof,  being  under  the  age  of  twenty-one 
years,  at  the  time  of  naturalization  of  their  parents,  shall, 
if  dwelling  in  the  United  States,  be  considered  as  citi- 
zens thereof;  and  the  children  of  persons  who  now  are, 
or  have  been  citizens  of  the  United  States,  shall,  though 
born  out  of  the  limits  and  jurisdiction  of  the  United 
States,  be  considered  as  citizens  thereof;  but  no  person 
heretofore  prescribed  by  any  state,  or  who  has  been 
legally  convicted  of  having  joined  the  army  of  Great 
Britain  during  the  Revolutionary  War,  shall  be  admitted 
to  become  a  citizen  without  the  consent  of  the  legislature 
of  the  state  in  which  such  person  was  proscribed. 
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It  is  anfficient  that  the  minora  w«t«  Uarch  ».  19 
residents  of  the  United  States  at  the 
time  of  the  paasaga  of  the  act:  Camp- 


Wat  V.   Wett,  8  Paiga  Ch.  433.  Han  of  King,  2  Am.  L.  K.  713. 

§  9.   [Rev.  St.,  %  2168.]    When  any  alien  who  has  com-  MarchaMtuj. 
plied  with  the   first  condition  specified  in  section  2165  wwow-and 
dies  before  he  is  actually  naturalized,  the  widow  and  the  to  be  nsi'urai- 
children  of  such  alien  shall  be  considered  as  citizens  of 
the  United  States,  and  shall  he  entitled  to  all  rights  and 
privileges  aa  such,  upon  taking  the  oaths  prescribed  by 
law. 

Widow  and  children,  ftlien  en-  the  requisite  oaths  nader  the  act  of 
emiM.  _The  proviso  in  tho  act  of  March  26,  1804.  They  cannot,  there- 
April  14,  1802,  forbidding  the  natn-  fore,  he  allowed  to  take  the  oaths, 
nliiation  of  alien  enemies,  extends  while  their  native  Boveireiga  is  at  war 
to  the  case  of  tbo  widow  and  children  with  the  United  States;  Bx  parte 
of  an  alien  dyiitg  before  completing  ArxriRgton,  6  Binn.  371. 
his  natuTalization,  who  apply  to  tidce 

§  10.   [Rev.  St.,  g  1993,]     Children  heretofore  born  or  Apriii4,iBiM. 
hereafter  bom  out  of  the  limits  and  jurisdiction  of  the  chiidi^nor 
United  States,  whose  fathers  were,  or  may  be  at  the  abro^'    "* 
time  of  their  birth,  citizens  thereof,  are  declared  to  be 
citizens  of  the  United  States;  but  the  rights  of  citizen- 
ship  shall  not  descend  to  persons  whose  fathers  never 
resided  in  the  United  States. 

8  11.   [Rev.  St.,  §  1994.]     Any  woman  who  is  now  or  Feb.  la.  imb. 
may  hereafter  be  married  to  a  citizen  of  the  United  when  wives 
States,  and  who  might  herself  be  lawfully  naturalized,  cinzens. 
shall  be  deemed  to  be  a  citizen. 

Cittxenahip  of  dtlsen'a  -wife.  —  marriage  relation;  and  therefore  she 

Any  woman  who  mifjht  lawfnlly  be  remains  a,  citizen  after  the  death  of 

natnralized,  and  who  is  the  wife  of  a  her  husband:    Letmard  t.    Orani,   G 

citizen,  is  herself  a  citizen,  whether  Saw.  603. 

her  husband's  citizonsliip  existed  at  "  Mi^lit  herself  he  lawfully 
the  time  of  the  passage  <^  this  law  or  natoralized. "  —  The  restriction  of 
not,  and  irrespective  also  of  whether  citizeoship  as  a  consequence  of  wife- 
he  was  a  citizen  at  the  time  of  the  hood  to  those  women  who  might 
nurriage.  His  citizenship,  whenever  themselves  "belawfolly  naturalized," 
it  exists,  confers  citizeoship  on  har:  does  not  require  that  they  shall  poa- 
Kelly  V.  Owen,  7  Wall.  490.  seas  the  aoalifications  of  resideneo, 
Oitisenahip  of  citizen's  widow,  good  moral  character,  etc.,  as  in  case 
—  Being  the  wife  of  a  citizen  confers  of  a  person  who  applies  to  a  court  to 
idticensBip  npon  a  woman  who  might  bo  admitted  to  become  a  citizen,  but 
lawfolly  be  naturalized,  stands  in  the  merely  that  they  must  be  of  the  class 
place  of  natnralitatioa,  and  makes  her  or  race  of  persons  who  may  be  natu- 
a  citizen  to  all  intents,  and  not  merely  ralized  under  existing  laws:  Leonard 
a  person  who  is  to  be  deemed  a  cib-  t.  Orani,  S  Saw.  603. 
sen  duriog  the  continaance  of  the 
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tuja,im.         g  12.  fEev.   St.,   g  1995.]     All  persons  born  in   the 

BpAcUproTi*- district  of  country  formerly  known  as  the  territory  of 

giMboniin     Oregon,  and  subject  to  the  jurisdiction  of  the  United 

States  at  this  time,  are  citizens  of  the  United  States  in 

the  same  manner  as  if  born  elsewhere  in  the  United 

States. 


Stat«a  and  Great  Britain,  and  daring  uttering  falae  paperB;  dispoiing  of 
sncli  occamtion  the  conntiy,  as  to  natDralization  papers  to  persons  not 
British  mbjects  therein,  was  BriUsh  entitled  to  them;  using  name  oF  dead 
soil,  and  auliject  to  the  juriadiction  at  or  fictitious  person  in  nstursllzation 
the  king  of  Great  Britain;  Wt  as  to  and  nuuiy  other  gpecifiod  acta  of  kin- 
citiiens  of  the  United  States  it  was  dred  natore  are  declared  misdemcan- 
American  soil,  and  snUject  to  the  on,  and  punisbablo  by  imprisoameitt 
jurisdiction  of  the  United  States,  and  not  eiceedtn^  five  years,  a  fine  not 
therefore  a  child  bom  in  anch  terri-  szceedins  one  thooaond  dollars,  or 
tory  in  1823,  of  British  subjects,  was  both.  All  persona  aiding  and  abct- 
boni  in  the  allegiance  of  the  king  of  ting  the  commission  of  thesa  acta  ara 
Great  Britain,  and  not  that  of  the  principals,  and  punishable  accord- 
United  States:  JUtKay  V,  CaniTbtU,  6  mgly.  AJny  person  who  knowinfjly 
Am.  L.  T.  408i  3.  C,  2  Saw.  IID;  sea  uses  for  the  purpose  of  refcistration  as 
ITiuled  Staiea  v.  Tom,  1  Or.  27.  a  voter  any  natnralization  papers 
Crimea  tn  connectioa  with  frandulsntly  granted,  or  for  such 
naturalizstiOil. — By  act  of  Con-  purpose  falsely  represents  himself  to 
gresa  of  July  14,  1670,  false  oaths  of  be  a  citisen  of  the  United  States,  is 


perjury  and  puniahable  by  imprison-  able  by  fine  not  exceeding  me  thoD- 
inent  at  bard  labor  from  one  year  to  sand  dollars,  or  imprisonment  not 
five,  and  fine  from  three  hundred  to    exceeding  two  yeara  or  both. 
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OF  THE  STATES. 


LAWS  OF  THE  UNITED  STATES  IN  EELATION 
THERETO. 

{  1,   Antbanticatian  at  Isgiilativa  tmd  jndioial  pzooMding^ 

{  Si   Anthenticatioa  of  records  uiil  docDnunte  not  pertaining  to  conrts. 

g  1.   [Bey.  St., §  905.]    Theaotsofthelegialatureof  aay  uaraB,i7m. 

state  or  territory,  or  of  any  country  subject  to  the  juris- '■ 

diction  of  the  United  States,  shall  be  authenticated  by  lauve  and'' * 
having  the  seals  of  state,  territory,  or  country  affixed  <»ediDgt. 
thereto.  The  records  and  judicial  proceedings  of  the 
courts  of  any  state  or  territory,  or  of  any  such  country, 
shall  be  proved  or  admitted  in  any  other  court  within 
the  United  States,  by  the  attestation  of  the  clerk,  and 
the  seal  of  the  court  annexed,  if  there  be  a  seal,  together 
with  a  certificate  of  the  judge,  chief  justice,  or  presiding 
magistrate,  that  the  said  attestation  ia  in  due  form.  And 
the  said  records  and  judicial  proceedings  bo  authenti- 
cated shall  have  such  faith  and  credit  given  to  them  in 
every  court  within  the  United  States  as  they  have  by  law 
or  usage  in  the  conrts  of  the  state  from  which  they  are 
taken. 

Aroof  of  IvgUlative  acta. — No  ton,   S    Pot.   317.     In    tha    inprems 

utbcntic&tion  of  ui  act  of  the  legiala-  court,  tbe  states  of  the  Union  are  not 

tore  Ii  required,  ezct^t  the  annezs-  re^nfded  as  foreign  states,  whose  l&w 

tioitot  the  smI  of  the  state;  it  is  pre.  and  nsages  most  be  proved,  but  as 

•nmed  that  the  person  who  affixed  tbe  domestic  institatious,  whose  laws  are 

•esl  had  competent  aathoritv  to  do  to  be    noticed  without    pleading  or 

bo:  UniltdStattsw.  Amtdjf,  II  Wheat,  proof;  and  the  state  courta,  in  dater- 

39S;   UniUd  SlaUi  v.  John,   4  SaJL  mining  questions  subject  to   be  re- 

416.    A  printed  paropblat  contoiniiiK  viewed  in  the  snpraaio  court  of  the 

tiia  laws  of  BQoUier  state  is  not  ad-  United  States,  adopt  the  same  rale,' 

QUssible  in  evidence:  CroSg  t.  Brown,  and  will  take  notice  of  the  local  laws 

Pet  C.  C.  35S:  see  Ldand  v.  Wiltia-  of  a  sister  state,  in  the  same  manner 
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tli&t  the  aapreme  oomi  woald  d(t  m  a  vst :  Bvford  v.  Bidnnaii,  Hemp.  232. 

^  writ    of    error    to    thsir    jnd^menti  The  nationnl  and  atate  courts  not  be- 

Baxlet/  V.  ZtnoA,  16  Pa.  St.  243,  260;  ing  foroign  to  one  uiother,  as  tba 

Ohio  V.    HiTuJtJnan,  27  Pa.   St.   479;  Btata  coutta  are,  bnt  snbordinate  part* 

Jlogtri  V.  Bums,  27  Id.  626.     The  no-  of  one  oomplete  Byatem  of   govem- 

tional  conrta  will  take  judicial  notice,  ment,  and  tlio  former  having  judicial 

without  prooF,  of  tlie  laws  of  the  aev-  knoirledga  of  the  lawa  of  the  aereral 

eral  atatei:   Conne  v.  Sltad,  4  Dall.  (tatea,  and  tiiaiefora  of  the  mode  of 

27,  not«ri   Own^  v.  Hull,  9  Peb  607 1  anthenticatiiis  the    judicial    raconls 

NeuKter  V.  Sjalding,  6  McLean,  24;  thereof,   aemblt,   that    this   act  iloes 

BemixU  v.  BmntU,  I  Deadj,  300;  Bail-  not  apply  nhcre  the  record  of  »  state 

tmy  Co,  V.  Bani  qf  Aihland,  12  Wall,  conrt  ia  Bought  to  be  u«ed  in  a  Ti»<j.<iin1 

227.  conrt:  BautU  v.   BtrnitU,  I  DsAdy, 

Proof  of  Judicial  proceodlnga.  307. 
—  Ihe  judicial  praceedings  here  re-        This  laetliod  not  «xcluBiv«.  — 

ferred  to  are  senerally  understood  to  It  seems  to  be  generally  a^ree*l  that 

be  the  procoMings  of  conrta  of  gen>  thia  method  of  anthentication  ia  not 

eral  junadiction,  and  not  those  which  exclusive  of    any  other    which    the 

are  merely  of  municipal  authority:  1  states  may  think  proper   to  adopt: 

Greeol.  Er.,  sec.  CDS.     And  accord-  Keanv.  Bice,  1  Serg.  &  R.  203,  2U8i 

ingly,  it  has  been  held  that  tho  judg-  Slait   v.    Stade,     1    Chip.    D.     303; 

meuta  of  justices  of  the  peace  were  Raynhain  t.  Canton,  SPick.  293;  Bid- 

not  within  the  meaning  of  these  con-  d'u  v.  James,  6  Bino-  32] ;  Pepooa  v. 

stitntioual  and  statutotr  provisious:  Jaildiu,  2  Johns.  Cos.  119;  EUmorev. 

Snyder   v.    Wise,    10   Pa.    St.    157;  MilU,  1  Uayw.  359;  Baier  y.  FieU, 

Warren  v.  Ftagg.  2  Pick.  448;  Bobia-  2  Yeates,  632;  Olih  v.  HinOnxxn.  27 

ton  V.  PrucoO,  4  N.  U.  450;  XaAmin  Pa.  St.  4S5. 

V.  Biclford,  ild.  667;  SibierLaltBaiJc        C«rtiftcation     of     record*     of 

T.  HardiM,  5  Ohio,  645;  Thoniaa  t.  courts.— Tbe    clerk    who    certifies 

Bdnnton,  3  Wend.  267.     In  Conneoti-  the  record  most  be  the  clerk  of  the 

cut  and  Vermont,  however,  it  ia  held  aame  court,  or  ol  ita  ancceasor:  the 

that  if  the  justice  is  bonnd  by  law  to  certificate  of  his  under-clerk  ii 


Congress:  Bi»»el  v.  Edwardt,  S  Day,  incompetent  for  this  purpose:  Stunp- 

303;  SUtrkuKoiher  v.   Loonua,   2   Vt  aoB  v.  Ot«rton,  4 Bibb, 409;  LoOiropv. 

513;   Blodyt  v.   Jordan,   6  Id.  B80.  £iile,  3  Pa.  St.  495;  Donalunv.  Bran- 

And  see  Seott  v.  Cbavetand,  3  T.  R  nan,  I  Over.  328;  Sc/mfrtreilv.  Touitg, 

Man.   e-2.      But  the  proceedings   of  3Har.  ftMcH.  S02:     But  see  aec.  720, 

courts  of  chancery  and  of  probate,  as  Civ.    Code.     A  surrogate  acta  «•   ft 

well  as  of  the  conrta  of  common  law,  clerk  in  certifying  hu  proceediuga; 

may  lie  thus  proved:  8  Martin,  N.  S.,  and  aa  he  also  acta  in  the  capacitor  of 

303;  Balfwr  v.  Cliae,  5  Id.  617;  Sip-  judge,  he  must  certify  as  to  the  an- 

pfr  V.  R'epple,  1  Bawle,  381;  Craig  v.  thentication:    CaOin  v.    UnderMl,   4 

Ui-oipa,  Pet.  C.  C.  352;  Hunt  v.  Lyle,  McLean,    199;  Ohio  v.  Hiuckman,   27 

8  Yorg.  142.    This  clauso  is  not  re-  Pa.  St.  484. 

atricted   to  the  case  of   judgmenta:        Whenever  the  court  whoso  recrad 

//op.!i>u  v.  ZmfJoui,  Phila.  272.     Tho  is  certified  has  no  seal,  this  fact  should 

nationa.1  courts  take  judicial  notice  of  appear,  either  in  the  certificsto  of  tha 

tliQ  judicial  decisions  of  tho  several  clerk,  or  in  that  of  the  judge:  Craig 

states:  PenmngUM  v.  GU^on,  16  How.  v.  Brown,  Pet.  C.  O.  353.    The  seal 

05;  Chcntr  v.   WHaon,  9  WaU.  108.  of  the  court  must  be  annexed  to  tho 

This  docs  not  apply  to  the  records  record  itself;  it  ia  not  enough  that  it 

of  tho  courts  of  the  United  States:  ia  annexed  to  the  judge's  certificate: 

Maeon'n  AilBdnietralon  v.  Lauramii,  1  Turjier  v.  Waddington,  3  Wash.  C.  C. 

Oranch  C.   C.   190.     But  though   in  126.     Sea  sec.  720,  Civ,  Code, 
terms  tt  applies  only  to   the   state        The  certificate  must  be  given  by  (A* 

courts,  the  rule  ia  equally  applicable  Jitdge,  if  there  be  but  one;  or  if  ther« 

to  those  of  the  Unitad  Statea:  TooJcer  oe  more  than  one,  then  by  the  chief 

V.  T/iompeoi,  3  McLean,  94.     And  a  Justice  or  presiding  judge  or  magis- 

S'  idgmcnt  of  a  court  of  the  United  ttate  of  the  court  from  whence  the 

tates  is  admissible  when  authenti-  record  comas;  and  he  must  posseaa 

catcd  in  the  manner  provided  in  this  that  character  at  the  time  he  gives  tha 
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oertiacmie.  A  cartificata  that  he  ii  taOor;  2  Dall.  302;  2  Am.  Lekd.  UajtZ^lTM. 
the  judge  that  proidad  at  tha  time  of  Oaa.  774;  Andrew)  v.  Montgonury.  March  Z7.13W- 
the  trial,  or  that  be  is  the  Bcoior  19  Jolma.  IG3.  A  decree  of  divorce 
jndKe  of  thscoorta  of  law  in  the  state,  which  ia  valid  and  effectual  according 
la  deemed  inaofficient:  Lcthrop  v.  to  the  law  of  the  state  in  which  it  was 
Blaie,  3  Pa.  St.  495;  Slep/uiuoa  v.  rendered  will  have  the  samo  effect  in 
BaniMiT,  3  Bibb,  36i>.  And  so  isthe  an;  other  state:  Chfcva-  v.  Wiixm,  9 
certificate  of  a  jndgo  styling  binLMlf  Wall,  loa  But  althauffh  this  act 
"one  of  the  jndges"  of  the  court:  malcm a jadgmentrefmlarly recovered 
Sbtaart  v.  Qray,  Hemp.  94;  see  Catlin  ia  another  state  and  duly  antfaenti- 
T.  UnderhUl,  4  McLean,  199;  Ehi  v.  cated  conclusive  evidence  of  an  cstab- 
SeoU,  14  Pa.  St.  22.  The  official  char-  lisfaed  demand,  aa  of  the  date  of  sach 
actar  of  the  jadge  most  appear  from  jndament,  it  does  not  prevent  the  sev- 
his  own  coAificata:  PruU  v.  KiitQ,  ersl  statas  from  enacting  statutes  of 
1  Or.  49^  Or  from  the  certificate  limitation,  barring  actions  on  sach 
■md  the  judicial  knowledge  of  the  judgments  in  their  courts;  Bank^Gte 
oaaTt:Be»neU^.Bamta,\'Deady,ZVi.  ^lale  qf  Alabama  v,  IMton,  9  How. 
A  record  of  another  state  ia  not  ad-  622;  McElmogU  v.  Cobat,  13  Fet.  312. 
misaible,  if  the  cecti&c&te  of  the  pre-  Nor  does  it  apply  to  a  judgment  re- 
riding  magistrate  omit  to  state  that  covered  against  a  non-resident  joint 
the  attestation  of  the  clerk  is  in  due  debtor,  without  notice  to  him;  such  a 
form :  Dnanmoad'MAdm'rv.  Magruder,  judgment  is  not  entitled  to  any  faith  or 
9  Cranoh,  122;  Trigg  v.  Conimy,  credit  out  of  the  sUte  in  which  it  was 
Hemp.  538.  The  phroae  "  dae  form  rendered:  D'Any  v.  Ketchuia,  1 1  How. 
tneana  the  form  of^attestation  used  in  1G5;  Sojtrt  v.  Bunu,  27  Pa.  St.  525. 
the  state  from  whence  the  record  Extent  of  foith  and  credit  to 
comes:  Cnu^v.£n>u<n, Pet.  O.C.  354.  be  given.— The  faith  and  credit 
And  the  certificate  of  the  presiding  which  the  judgments  and  oUier  de- 

C'  idaa  being  the  evidence  prescribed  terminations  of  the  state  courts  are 

y  uw,  that  this  form  has  been  ob-  to  receive  are  tlie    some    faith  and 

served  is  at  once  indispensable  and  credit  which  they  would  be  entitled 

couclnsivc;   Ferguxm  t.  Harwood,  7  to  receive  in  the  state  where  they 

Crincb,  40Si  ToiJcer  v.   Thompion,  3  were  given  or  mode.     In  pcisonal  ac- 

McLean,  93;  Taylor  t.  Carpenter,  8  tiona  they  are  conclusive  aa  to  the 

Wood,  ft  M.  4.     A  certificate  that  merits  of  whatever  was  determined, 

the  person  whoae  name  ia  signed  to  so  far  as  parties  and  priviee  are  con- 

the  attestation  ia  clerk  of  the  court,  cemed.     Ia  proceedings  in  rem  they 

•nd   that  tlie  aignatore  is  his  own  ore  conclosivc  upon  the  some  subject- 

band-writiug,  is  not  in    conformity  matter  as  to  whatever  was  therein  ad- 

with  the  provisions  of  the  act:  On^  ju^ed:  Stacy  v.  Thratlier,  6  How.  41. 

T.  Brtyum,   PeL  C.  C.  352.     Where,  The  adminiatratoc  of  an  estate  ap- 

howover,  the  record  of  a  judgment  of  pointed  in  one  state  boa  no  such  priv- 

ix  state  conrt  is  offered  in  evidencs  in  ity  of  relation  to  the  administrator  of 

tlie  circuit  court,  sitting  within  the  the  same  estate  in  another,  oa  that  a 

■ams  state,  the  certificate  of  the  clerk  judgment  against  one  is,  in  an  action 

and  seal  of  the  conrt  ia  a  sufficient  against  the  other,  evidence  of  the  dc . 

auUieotication:  Meaner  v.  Spalding,  mand  against  the  estate:  Id 

6  McLean,  24.  The  judgments  of  one  of  the  states, 

Elibct  of  ^adgmentB  in  sUtar  when  offend  aa  evidence  in  the  courts 

■tatos.  —  A  judgment  of  a  state  court  of  another  state,  are  distinguishable 

haa  tiie  tatoa  credit,  validity,  and  ef-  from  foreica  jm^ments  only  in  that 

feet  in  every  other  court  within  the  they  are  b^   the  constitution  made 

United  States  which  it  had  in  the  conclusive  instead  of  merely  prima 

■tate  whero  it  was   rendered;    and  fade  evidence  of  the  matters  thereby 

whatever  pleaa  would  bo  good  in  a  determined:   MeElnu^le  v.  Coftm,  13 

suit  thereon,  in  auch  atate,  and  none  Pet.  312. 

other^  can  be  pleaded  in  any  other  Bacord  used  for  collateral  puT- 

coort  in  the  Umted  States:  Bamfton  pOBe.  — The  transcript  of  a  suit  in 

r.  MeConiitl,  3  Wheat.  234;  Mi^  v.  anotjier  state,  properly  authenticatsd, 

Duryet,  7  Cranch,  481;   Wettomxliv.  oontaining  a  copy  of  on  affidavit  made 

LewU,  2  McLeau,  Ell;    W/Jialxr  v.  by  one  of  the  parties,  is  competent  evi- 

Branuon,  2  Paine,  209;  Ortat  v.  8ar-  deuce  to  show  an  adinission  contained 

mlenta,  PeL  C.  C.  74;  Fitld  v.  OZii,  iu  snch  affidavit:  Urtttiqnit.  I/Arbd, 

Id.  157;   Amutroag  v.   Corsan'*  iic-  9  PeL  70a 
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Mwcha^ia*       §2.   [Bev.  St.,  §  906.]    All  records  and  exemplifications 

'■ of  books  which   may  be  kept  ia  any  public  office  of 

records  *nd  any  state  or  territory,  or  of.  any  country  subject  to  the 
jurisdiction  of  the  United  States,  not  appertaining  to  a 
court,  shall  be  proved  or  admitted  in  any  court  or  office 
in  any  other  state  or  territory,  or  in  such  country,  by  the 
iittestation  of  the  keeper  of  said  records  or  books,  and 
the  seal  of  bis  office  annexed,  if  there  be  a  seal,  together 
\vith  a  certificate  of  the  presiding  justice  of  the  court  of 
the  county,  parish,  or  district  in  which  such  office  may 
be  kept,  or  of  the  governor  or  secretary  of  state,  the 
chancellor,  or  keeper  of  the  great  seal  of  the  state,  or  ter- 
ritory, or  country,  that  the  said  attestation  is  in  due  form 
and  by  the  proper  officers.  If  the  said  certificate  ia 
given  by  the  presiding  justice  of  a  court,  it  shall  be  fur- 
ther authenticated  by  the  clerk  or  prothonotary  of  the 
said  court,  who  shall  certify  under  his  band  the  seal  of 
his  office,  that  the  said  presiding  justice  is  duly  commis- 
sioned and  qualified;  or  if  given  by  such  governor,  sec- 
retary, chuicellor,  or  keeper  of  the  great  seal,  it  shall  be 
under  the  great  seal  of  the  state,  territory,  or  country 
aforesaid  in  which  it  was  made.  And  the  said  records 
and  exemplifications  so  authenticated  shall  have  such 
faith  and  credit  given  to  them  in  every  court  and  office 
within  the  United  States  as  they  have  by  law  or  usage 
in  the  courts  or  offices  of  the  state,  territory,  or  country, 
ns  aforesaid,  from  which  they  are  taken. 

BecordB  other  thftn  legjalative  cital  in  a  paaaport  ffranted  hj  the  see- 
andjudici^ — These  &re  obviously  rctar;  of  state,  that  tha  persoa  to 
Among  tlic  pubUc  writing  recognized  whom  it  is  granted  ia  a.  citizen  of  tbe 
by  tlie  common  law  ia  invosted  witb  UnitoJ  States,  ia  not  competent  ovi- 
an  official  chocaJSter,  and  thoreforo  doace  of  snch  citizenship  in  a  court: 
ausoeptible  of  proof  by  sacondsry  Urtetiqai  v,  D'Arbel,  9  Fat.  100, 
ucons,  but  which  ore  not  of  the  OlLurch  re^iotry. — A  church 
nature  of  judicial  records  or  judg-  rsgiaCry  of  baptiama,  uiough  admiasi- 
menta.  Of  this  kind  ara  acts  and  ble  to  prove  the  fact  and  &ta  of  bap- 
orders  of  tba  executive  of  the  state;  tisni,isnateridencc!thatthe  ^hildwoa 


the  acts  of  the  Isgislative  bodies;  the  tho  Uwfnl  issue  of  tbe  aJioffed  pareat 
ioumala  cf  either  u  ranch  of  the  legia-  BlfKibamv.  Craui/brd,  3WajJ.  173. 
lature;  regiaters  kept  in  public  omce;        Deeda A  copy  of  a  deed,  certl- 


books  which  contain  the  official  pro-  fied  by  the  clerk,  is  not  competent 

ceedings  of  corporations,  if  tho  pmiUc  evidence    in  tbe  courts    of    another 

atlargeareconcernedwiththem;  par-  state,  without  the  certificate  of  tbe 

iah  regiaters,  and  the  like;  Sayder  v,  judge  that  the  attestation  ia  in  dna 

IViM,  10  Pa.  St  158.  form:  Dmmaoiid't  Adair  v.  Moffn- 

Becitala  in  paasport.  —Tbe  re-  der't  TmtUt,  9  Cranch,  122. 
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TREATY   BETWEEN   UNITED   STATES 
AND  GBEAT  BRITAIN. 


IN    REOARD    TO    LIMITS  WESTWARD  OF   THE 
ROCKY  MOUNTAINS. 

[Conclndad  Jnae  16,  1846;  prodaiined  by  tha  President,  Aogost  S,  13W.] 

Whereas,  a  treaty  between  the  United  States  of  Amer-  jane  u,  iwa. 
ica  and  her  Majesty,  the  Queen  of  the  United  Kingdom  pmambu. 
of  Great  Britain  and  Ireland,  was  concluded  and  signed 
by  their  plenipotentiaries  at  Waabington,  on  the  fifteenth 
day  of  Jane  last,  which  treaty  is  word  for  word  as  fol- 
lows:— 

The  United  States  of  America  and  her  Majesty,  the 
Queen  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, deeming  it  to  be  desirable  for  the  future  welfare  of 
both  countries  that  the  state  of  doubt  and  uncertainty 
which  has  hitherto  prevailed  respecting  the  sovereignty 
and  government  of  the  territory  on  the  north-west  coast 
of  America,  lying  westward  of  the  Rocky  or  Stony  Moun- 
tains, should  be  finally  terminated  by  an  amicable  com- 
promise of  the  right  mutually  asserted  by  the  two 
parties,  over  the  said  territory,  have  respectively  named 
plenipotentiaries  to  treat  and  agree  concerning  the  terms 
of  such  settlement;  that  is  to  say:  The  President  of  the 
United  States  of  America  has,  ou  his  part,  furnished 
with  full  powers  James  Buchanan,  Secretary  of  State  of 
the  United  States,  and  her  Majesty,  the  Queen  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  has,  on 
her  part,  appointed  the  right  honorable  Richard  Paken- 
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TREAT?  WITH  OELEAT  BRITAIN. 


[Art.  L 


Jnii«i5,iaw.  ham,  a  member  of  her  Majesty's  most  honorable  privy 
council,  and  her  Majesty's  envoy  extraordinary  and 
minister  plenipotentiary  to  the  United  States;  who,  after 
having  communicated  unto  each  other  their  respective 
full  powers,  found  in  good  and  due  form,  have  agreed 
upon  and  concluded  the  following  articles: — 


Morthem 
boundUT  ol 

United  HtsU 

tion. 


Navlgatton  of 
the  Columbia 


ARTICLE  I. 
From  the  point  on  the  forty-ninth  parallel  of  north 
latitude,  where  the  boundary  laid  down  in  existing 
treaties  and  conventions  between  the  United  States  and 
Great  Britain  terminates,  the  line  of  boundary  between 
the  territories  of  the  United  States,  and  those  of  her 
Britannic  Majesty,  shall  be  continued  westward  along 
the  said  forty-ninth  parallel  of  north  latitude  to  the  mid- 
dle of  the  channel  which  separates  the  continent  from 
Vancouver's  Island,  and  thence  southerly,  through  the 
middle  of  the  said  channel,  and  of  Fuca  Straits  to  the 
Pacific  Ocean;  provided,  however,  that  the  navigation  of 
the  whole  of  the  said  channel  and  straits,  south  of  the 
forty-ninth  parallel  of  north  latitude,  remain  free  and 
open  to  both  parties. 

ARTICLE  11. 
From  the  point  at  which  the  forty-ninth  parallel  of 
north  latitude  shall  be  found  to  intersect  the  great  north- 
ern branch  of  the  Columbia  River,  the  navigation  of  the 
said  branch  shall  be  free  and  open  to  the  Hudson's  Bay 
Company,  and  to  all  British  subjects  trading  with  the 
same,  to  the  point  where  the  said  branch  meets  the  main 
stream  of  the  Columbia,  and  thence  down  the  said  main 
stream  to  the  ocean,  with  free  access  into  and  through 
the  said  river  or  rivers,  it  being  understood  that  all  the 
usual  portages  along  the  line  thus  described  shall,  in  like 
manner,  be  free  and  open.  In  navigating  the  said  river 
or  rivers,  British  subjects,  with  their  goods  and  produce, 
shall  be  treated  on  the  same  footing  as  citizens  of  the 
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United  states;  it  being,  however,  always  understood  that  jane ib,  laa. 
nothing  in  this  article  shall  be  construed  as  preventing, 
or  intended  to  prevent,  the  government  of  the  United 
States  from  making  any  regulations  respecting  the  navi- 
g:ition  of  the  said  river  or  rivera,  not  inconsistent  with 
the  present  treaty. 

ARTICLE   III. 
In  the  future  appropriation  of  the  territory  south  of  Bighuof  iiud- 
the  forty-ninth  parallel  of  north  latitude,  as  provided  in  P¥^^^£?i'"' 
tho  first  article  of  this  treaty,  the  possessory  rights  of  the 
Hudson's  Bay  Company,  and  of  all  British  subjects  who 
may  be  already  in  the  occupation  of  land  or  other  prop- 
erty lawfully  acquired  within  the  said  territory,  shall  be 
respected. 

"FoaaOMOry  tigbta"  of  Brit-  Hannah  et  al.,  3  Or.  465;  Toum  v. 

UHx  SUbjMta.— The  ttipulatioa  of  De Havenelal.SSmi.  146. 

the  United  States  as  to  tlie  posseuory  Sach  atipnlEitioii  woa  merely  a ^«m- 

rights  of  British  subjects  in  the  occu-  ise  by  the  United   States  to  Great 

pation   of   land  in  Oregon    did  not  Britain,  for  a  violation  of  whioh  the 

constitute  a  giant  to    such   British  only  remedy  would  be  a  clium  upon 

aabjects,  nor  confer  tipon  them  any  the  United  States  for  compensalioti: 

interest  in  the  soil;  Coaenia  ettU.  v.  Town  v.  De  Hwcen  tt  al,  ntpra. 

ARTICLE  IV. 


on  the  north  side  of  the  Columbia  River  shall  be  con- 
firmed to  the  said  company.  In  case,  however,  the  situ- 
ation of  those  farms  and  lands  should  be  considered  by 
the  United  States  to  be  of  public  and  political  impor- 
tance, and  the  United  States  government  should  signify 
a  desire  to  obtain  possession  of  the  whole,  or  of  any  part 
thereof,  the  property  so  required  shall  be  transferred  to 
the  said  government,  at  a  proper  valuation,  to  be  agreed 
upon  between  the  parties. 

ARTICLE  V. 
The  present  treaty  shall  be  ratified  by  the  President  of  ^JJJgJ" 
the  United  States,  by  and  with  the  advice  and  consent 
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of  the  Senate  thereof,  and  by  her  Britannic  Mf^esty;  and 
the  ratifications  shall  be  exchanged  at  London,  at  the 
expiration  of  six  months  from  the  date  hereof,  or  sooner 
if  possible. 

In  witness  whereof,  the  respective  plenipotentiaries 
have  signed  the  same,  and  have  affixed  thereto  the  seals 
of  their  arms. 

Done  at  Washington,  the  fifteenth  day  of  June,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fort;- 
six.  JAMES  BUCHANAN.  [l.  a.] 

RIOHARD  PAKENHAM.    [l.  a.] 

And  whereas,  the  said  treaty  has  been  duly  ratified  on 
both  parts,  and  the  respective  ratifications  of  the  same 
were  exchanged  at  London,  on  the  seventeenth  ultimo, 
by  Louis  McLane,  envoy  extraordinary  and  miniater 
plenipotentiary  of  the  United  States,  and  Viscount 
Palmerston,  her  Britannic  Majesty's  principal  secretary 
of  state  for  foreign  afTairs,  on  the  part  of  their  respect- 
ive governments, — 

Now,  therefore,  be  it  known,  that  I,  James  K.  Folk, 
President  of  the  United  States  of  America,  have  caused 
the  said  treaty  to  be  made  public,  to  the  end  that  the 
same,  and  every  clause  and  article  thereof,  may  be  ob- 
served and  fulfilled  with  good  faith  by  the  United  States 
and  the  citizens  thereof. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 
caused  the  seal  of  the  United  States  to  be  affixed. 

Bone  at  the  city  of  Washington,  this  fifth  day  of 
August,  in  the  year  of  our  Lord  one  thousand 

J""™"!   «ight  hundred  and  forty-six,  and  of  the  inde- 
'"  ^')    pendenoe  of  the  United  States,  the  seventy- 
first.  JAMES  K.  POLK. 

By  the  President; 

Jaubs  Buchanan.  Secretary  of  State. 
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[Thu  cojutitatiion  wu  fmned  by  a  ooareotioa  of  nxiy  delegatei  aliaa«n 
by  tha  people  kt  the  genend  election  on  tho  fiivt  iioadRy  of  June,  1607. 
The  conventian  met  on  tliB  third  Uonday  of  Angiut  of  tho  Mine  year,  and 
adjonmed  oa  the  JStli  of  September.  On  the  Mcond  Monday  of  November, 
1S5T,  the  conatitntion  was  latiSed  by  a  majority  vote  of  the  electors  of  the 
territory,  aa  provided  by  Article  Xvilj.,  and  the  act  of  Coogres*  admitting 
Oregon  into  the  Dnioa  waa  approved  Febraary  14,  1869,  on  which  date  the 
conatitntion  trent  into  effect.) 

We,  the  people  of  the  atate  of  Oregon,  to  the  end  that  Feb.u,i8 


justice  he  established,  order  maintained,  and  liberty  per-  pro^mue. 
petuated,  do  ordain  this  constitution. 


BILL   OF  BIQHTS. 

I  1.  We  declare  that  all  men,  when  they  form  a  social  5^5f,|'c°5„. 
compact,  are  equal  in  rights;  that  all  power  is  inherent  p"* 
in  the  people,  and  all  free  governments  are  founded  on 
their  authority,  and  instituted  for  their  peace,  safety, 
and  happiness;  and  they  have  at  all  times  a  right  to 
alter,  reform,  or  abolish  the  government  in  auch  manner 
as  they  may  think  proper. 

§  2.   All  men  shfdl  he  secured  in  their  natural  right  to  Freedom  «r 

worship  Almighty  God  according  to  the  dictates  of  their  ,j,_^  ^^ 

own  consciences. 

g  S.   No  law  shall  in  any  case  whatever  control  the  free  Freedom  of 
.  ,         .  ,      >.    .  ■    ■  •  religious 

exercise  and  enjoyment  of  religious  opinions,  or  inter-  opinion. 


fere  with  the  rights  of  conscience. 
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Cimrti  not  to 


§  4.  No  religious  test  shall  be  required  as  a  qualifica- 
tion for  any  office  of  trust  or  profit. 

g  5.  No  money  shall  be  drawn  from  the  treasury  for 
the  benefit  of  any  religious  or  theological  institution, 
nor  shall  any  money  be  appropriated  for  the  payment 
of  any  religious  services  in  either  house  of  the  legisla- 
tive assembly. 

8  6.  No  person  shall  be  rendered  incompetent  as  a 
witness  or  juror  in  consequence  of  his  opinions  on  mat- 
ters of  religion,  nor  be  questioned  in  any  court  of  justice 
touchiug  his  religious  belief,  to  affect  the  weight  of  his 
testimony. . 

Dying  deolarations.  — This  in-  evidence,  ora  not  to  be  ezcludeil  bc- 

hibition  extends  aa  well  to  the  com-  cause  the  panon  making  tliem  was  a 

petency  of  pentoni  to  make   dying  pagan,  and  did  not  believe  in  bU  ac- 

declaiationa  which  shall  be  received  conntability  to  Qod;  Slate  v.  Ah  Let, 

in   erideooe    as   to    competencj'   to  8  Or.  214.     As  to  the    compet^cj' 

testify  ia  courts.       Dying   declara-  of  dying  declarations  generally,  >e« 

tions,  when  otherwise  admissible  in  §701. 

§  7.  The  mode  of  administering  an  oath  or  affirmation 
shall  be  such  as  may  be  most  consistent  with,  and  bind- 
ing upon,  the  conscience  of  the  person  to  whom  such 
oath  or  affirmation  may  he  administered. 

§  8.  No  law  shall  be  passed  restraining  the  free  expres- 
sion of  opinion,  or  restricting  the  right  to  speak,  write, 
or  print  freely  on  any  subject  whatever;  but  every  per- 
son shall  be  responsible  for  the  abuse  of  this  right. 

g  9.  No  law  shall  violate  the  right  of  the  people  to  be 
secure  in  their  persons,  houses,  papers  and  effects,  against 
unreasonable  search  or  seizure;  and  no  warrant  shall 
issue  but  upon  probable  cause,  supported  by  oath  or 
affirmation,  and  particularly  describing  the  place  to  be 
searched,  and  the  person  or  thing  to  be  seized. 

§  10.  No  court  shall  be  secret,  but  justice  shall  be  ad- 
ministered openly  and  without  purchase,  completely 
and  without  delay,  and  every  man  shall  have  remedy  by 
due  course  of  law  for  injury  done  him  in  person,  prop- 
erty, or  reputation. 

Without  purchase.  — This  means    disbanemoDts  thereof  be  so  exorbitant 

ly  that  justice  shall  not  bo  boDght    as  practically  to  close  the  doors  of  tha 

r  the  legal  costs  and    courts  of  justice  to  those  who  may 


■imply  thai 
with  bribe 
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eater    them.      A    party  doet  net  violate  thia  proviaioa  Peb.  U,  US9. 
st&tuta  irhich  proridea  that  a  trial    ot  the  conatitutionj   Bailey  et  al.  v. 
fe«  bIwII  be  sdvanced  by  the  moriiig    Fnah,  5  Or.  136. 

g  11.  In  all  criminal  prosecutioQS,  the  accused  shall  ?'8ht»oid»- 
have  the  right  to  public  trial  by  an  impartial  jury  in  the 
county  in  which  the  offense  shall  have  been  committed;  ""r.soo. 
to  be  heard  by  himself  and  counsel;  to  demand  the  nature 
and  cause  of  the  accusation  against  him,  and  to  have  a 
copy  thereof;  to  meet  the  witnesses  face  to  face,  and  to 
have  compulsory  process  for  obtaining  witnesses  in  his 
favor. 

Nature  and  cause  of  accuaa-  offeose  according  to  the  principles  ot 
tion.  ^Tbo  accuBod  ii  informed ol  the  common  law;  audit  i«  «umcieat 
tLe  nature  and  canse  of  Uie  accnaa-  it  the  acts  constitatiDg  the  offeoae  are 
tion  aealnst  him,  when  he  raceives  a  stated  according  to  their  legal  effeati 
copy  ol  the  indictment  charging  the    State  v.  Kirk,  10  Or.  606. 

§  12.    No  person  shall  be  put  in  jeopardy  twice  for  the  NoHobciried 
same  offense,  nor  be  compelled  in  any  criminal  prosecu-  crimf. 
tion  to  testify  against  himself.  1,  q,.  52 

Twice  in  Jeopardy.  —  Conviction        A  person  who  commitBan  act  which 

or  acqnittal  open  an  indictment  for  is  an  offense  against  both  the  United 

larceny  is  a  bar  to  a  prosecution  for  States  and  the  state  in  which  it  is 

the  larceny  ot  property  belonging  to  conimitted,  commits  two  offenses,  — 

tlie  same  person,  and  stolen  at  the  one  against  each  of  the  two  soTcreigu- 

ca.mo  time,  but  not  included  in  the  ties;  and  his  acqnittal  or  conviction 

former  indictment.     The  entire  trans-  under  the  laws  of  the  one  cannot  be 

action   coostitntea    but    one  offense,  pleaded  as  n  defense  to  a  prosecution 

tuid  tho  defendant  cannot  be  twice  by  the  other.     Thongb  one  act,  it  is 

put  in  joopardy  therefor:  Siaiay.  Mc-  two  offenses:  nailed  State*  v,  Barn- 

CorvuKk,  8  Or.  236.  Aort,  10  Saw.  491. 

S  13,   No  person  arrested  or  confined  in  jail  shall  be  xreatroentoi 

,  .  pereona  under 

treated  with  unnecessary  rigor.  "'^'~ 

§  14.    Offenses,  except  murder  and  treason,  shall  be  bsil 
bailable  by  sufficient  sureties.     Murder  or  treason  shall 
not  be  bailable  when  the  proof  is  evident  or  the  pre- 
sumption strong. 

g  15,    Laws   for  the  punishment  of  crime  shall  be  Pimiahment  oi 
founded  on  the  principles  of  reformation,  and  not  of 
vindictive  justice. 

§  16.   Excessive  bail  shall  not  be  required,  nor  exces-  ^^^'g^°^' 
sivG  fines  imposed.    Cruel  and  unusual  punishments  shall  fn  wiUns?'' 
not  be  inflicted,  but  all  penalties  shall  be  proportioned  '''"*■ 
to  the  offense.     In  all  criminal  cases  whatever,  the  jury 
shall  have  the  right  to  determine  the  law  and  the  facts, 
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PrlTiteprop- 
<rtr  taken  lof 
pabllaiuM. 


under  the  direction  of  the  court,  as  to  the  law,  and  the 
right  of  new  trial,  as  in  civil  casea. 

§  17.   In  all  civil  caseB,  the  right  of  trial  by  jury  shall 
remain  inviolate. 

Bi^lit  of   trUI  bjr  ivry.—T>M  Onoon   (g  ! 

me&nms  of  this  wotdoa  u,  thkt  tha  trial  b;  rate 

right  of  trial  by  jory  ■hall  oontiiiae  out  coiuaiit  ol  partu 

to  all  Hoitora  in  the  conrta,  in  allcaaea  tional:  7V>&m  tt  oLt. 

in  which  it  waa  aeciu«d  to  them  by  Or.  ISO. 

the  lawi  and  practice  of  the  courts  at  It  i>  competoDt  for  ths  l^iilatoi* 

the  time  of  the  adoption  of  the  consti-  to  provide  far  asMsameot  of  damaga 

totion.     By  those  laws  aetioiu  at  law  tor  taking  atona  or  other  m»(enala  to 

inTolnng  the    uTamTnution   of    long  repair  poblio  roads,  withont  giiing 

accoants  Donld  be  referred  wiQiont  any  right  of  trial  by  jury;  Kadall  i. 

consent  of  partiM;  ud  the  ttatate  of  Pott,  S  Or.  141. 

I  18.  Private  property  shall  not  be  taken  for  pablic 
uae,  nor  the  particular  services  of  any  man  be  demanded, 
without  just  compensation;  nor  except  in  case  of  the 
state,  without  such  compensation  first  assessed  and  ten- 
dered. 

AppropTUtlon      fn      prir^to  isnnMinatdtntioDalaQdTold,iiotwitb- 

way.  — Private  property  eanitot  be  standing  it  makes  provinon  for  ecm- 

takeo  for  the  pmatt  use  o(  tuother.  pensating  him  th^oftir:     IT"' 

Astatnte,  providing  forthe  establish*  (Murit,  4  Or.  318. 

mast  of  ipvsta  roads  over  the  lands  See  notes  to  g  4  of  art.  JI. 
of  an  ioaividiul  witbont  hi*  consent 

§  19.  There  shall  be  no  imprisonment  for  debt  except 
in  case  of  fraud  or  absconding  debtors. 

Damand  fonndod  on  tort—  phraae  "abeconding debtor "inelndai 
The  word  "debt,"  as  here  used,  doea  the  idea  of  secrecy:  Korma»Y.  ZeSttr, 
not  inclade  a  demsnd  founded  upon  3  Or.  197.  (A.  decision  of  the  circuit 
a  tort.  Of  a  penalty  for  violating  a  court  for  Mnlbiomah  Connty.) 
■tatnte.  The  proviuoD  of  the  CMiati-  An  abeoondiag  debtor  is  one  who  is 
'-■■      ....      .    ...1  .     .     -  .      .  j^  losre  the  r'  ■  "      " 


tntion  meus, 


'there  shall  be  no  ii 


priaonment  for  debt  aiising  upon  con-  openly,  without  any  definite  intentduk 

■      ■■    ■  "  ■     ■   .:  of  retiL    '  '      ' ""' 

,     Daadv,  2861  hi*  oLli„  .      -  . 

Baaatm  v.  Foie/t,   I  Saw.   497;  Sor-  "leavinz  hia  debts  behind   him  1 


man  v.  MandelU,  1  Id.  4S4.  satisfied    :    iTormiat  1 

Wlio  ia  Bn  absconding  debtor.    Saw.  4S1 
—  The   ordinary  acceptation   of   the 

g  20.  No  law  shall  be  passed  granting  to  any  citizen  or 
class  of  citizens,  privileges  or  immunities  which,  upon 
the  same  terms,  shall  not  equally  belong  to  all  citizens. 

g  21.  Ko  ex  post  facto  law,  or  law  impairing  the  obliga- 
tions of  contracts,  shall  ever  be  passed,  nor  afaall  any  law 
be  passed,  the  taking  effect  of  which  shall  be  made  to 
depend  upon  any  authority,  except  as  provided  in  this 
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coQBtitation;  provided  that  lawa  locating  the  capital  of  Feb.n.u 


the  Btate,  locating  county  seats,  and  submitting  town  and 
corporate  acts,  and  other  local  and  special  laws,  may 
tate  effect  or  not,  upon  a  vote  of  the  electors  interested. 

Si  post    &oto    lawa.  — Upon  314;  Okott  t.  Sapfrtlior*,  16  Id.  67S. 

tha  nbjeet  of  what  lawa  are  ex  poat  A  Btate  coostitation  of  atatnto,  whicli 

/kM,  Ke  note*  nndsr  S  10  of  art.  ezempta  from  the  lien  of  a  judgment 

I  of  tlM  conititatuiD  of  the  United  pnipmtv  upon  which  tha  jad^pnent 

SUttt.  was  a  uen  when  obtained,  ia  a  law 

Law  '"■r°''^"g  obllgatioii  of  iiapairmg  the  obli^tion  of  a  contract, 

conbscta.  —  A  itato  itatata  requir-  (tad  thereFora  toQ;   Ouim  r.  Barri/, 

ing  Hia  tnaauer  of  a  companj  in-  IB  WalL  610. 

eupmUd  and  doing  bniineaa  in  tha  An  exemption  from  taxation  grant- 

aUtc,  to  retain  a  certain  per  ceatuDi  ed  by  one  le^Uture  to  *  railway  com- 

of  the  interert  due  on  the  oomptmy'a  pany,  M  an  mdncement  to  it  to  build 

btndi  which  ara  payable  oat  of  Uie  ita  road,  cannot  be  taken  away  \tj  a 

■lata  to  penon*  reaidina  ont  of  the  anbaeqaent  leoislatare:  Huinfirq/  t, 

■tate,  and  atill  hdd  by  t£en>,  ia  not  a  P^ut*.  16  Wall.  S44. 

kgitimite  exereiee  by  the  Btate  of  ita  Ooatract    of    mairiage     not 

■ — '- Y.  >_. — I 1... —  _     I — 1..J-J    —The  ooatract    of   i 

i  within  the  inhit 

_  ing  tha  obligation 

baet  between  tlieraT  Sailaaji  Co,  t.  tr&cta:  llugh  v.  OtUnMnier,  60r.  231. 

PniiflmXKin,  IS  WalL  800.  An  act  providing  for  taxing;  mort- 

Hw  lawa  which  exiat  at  the  time  a  ga^ea  and  embracing  within  its  pro- 

oontiact  ia  mads,  and  in  the  place  viaiooa    mortgages    made  before  iti 

■ban  it  ii  made  and  to  be  performed,  paaaage,  ia  not  a  law  impairing  the 

Ma  into  and  becoma  part  of  the  obligation  of  contractBi  Jfavifwl  t. 

coibieti  and  thia  principle  oppliea  SeiotB,  II  Or.  67;  Dundee  Mortgage 

alika  to  kU  lawa  affecting  ita  validity,  etc  Go.  v.  School  Dittrift,  10  Saw.  02; 

ciaatnicti<Kt,  diacharge,  and  enForco-  ace  notes  nnder  aec.  10,  art.  1  of  the 

ncQt!  roJbr  V.  WhUtAtad,  10  WalL  ooottitntioD  of  the  United  States. 

g  22.    The  operation  of  the  laws  shall  never  be  sus-  Howiamna- 
pended  except  by  the  authority  of  the  legislative  a3< 
eembly. 

S  23.    The  privilege  of  the  writ  of  haheas  eorpua  shall  Habeas 
not  be  suspended,  unless,  in  case  of  rebellion  or  invasion, 
the  public  safety  require  it. 

S  24.    Treason  against  the  state  shall  consist  only  in  Treasoo.«vi' 

Wyiag  war  against  it,  or  adhering  to  its  enemies,  giving 

then  aid  or  comfort.     No  person  shall  be  convicted  of 

treason  aoless  on  the  testimony  of  two  witnesses  to  the 

same  oyert  act,  or  confession  in  open  court. 

325.    No  conviction  shall  work  corruption  of  blood  Effect  otoon> 
,    ,  ,  .  *^  vlction. 

«  forfeiture  of  estate. 

8  26.    No  law  shall  be  passed  restraining  any  of  the  '^■^"'t''^ 

inhftbitanta  of  the  state  from  assembling  together  in  a 

psaceable  manner  to  consult  for  their  common  good; 
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Feb.  M.  law,  nor  from  instructing  their  representatives;  nor  from 
applying  to  the  legislature  for  redre89  of  grievances. 

bS^'i^*"  8  27.  The  people  shall  have  the  right  to  bear  arms 
for  the  defense  of  themselvec;  and  the  state,  but  the 
military  shall  ba  kept  in  strict  subordination  to  the 
civil  power. 

gii^ringBoi-  g  28,  No  soldier  shall,  in  time  of  peace,  be  quartered 
in  any  house  without  the  consent  of  the  owner,  nor  in 
time  of  war,  except  in  manner  prescribed  by  law. 

Till™  of  DO-  I  29.  No  law  shall  be  passed  granting  any  title  of 
nobility,  or  conferring  hereditary  distinctions. 

EmigrMion.  g  gQ^     No  law  shall  be  passed  prohibiting  emigration 

from  the  state. 

wil^ce'for-  8  ^1-     White  foreigners  who   are  or   may  hereafter 

dgnert  become  residents  of  this  state  shall  enjoy  the  same  rights 

in  respect  to  the  possession,  enjoyment,  and  descent  of 
properly  as  native>born  citizens.  And  the  legislative 
|;  assemby  shall  have  power  to  restrain  and  regulate  the 
immigration  to  this  state  of  persons  not  qualified  to 
become  citizens  of  the  United  States. 

§  32.  No  tai  or  duty  shall  be  imposed  without  the 
consent  of  the  people  or  their  representatives  in  the 
legislative  assembly;  and  all  taxation  shall  be  equal  and 
uniform. 

Taxation  ihall  ba  eqnal  and  Untion  of  &U  property,"— the  ex- 
nnilbrm. — Ttiu  meuu  no  more  emptioii  of  any  elm  of  propertvia 
than  that  whatever  propertjr  ia  ae-  forbidden,  except  oa  therein  Bpectfiad: 
lected  by  the  l^ulativa  power,  for  Craai/hrdy.  lArm  County,  11  Or.  482. 
t&xation,  must  be  taxed  according  to  An  aBBeasmeat  upon  the  lots  and 
a  uniform  rule  of  valoation;  it  doea  block*  abntting  a  atroet  for  the  im* 
not  prohibit  the  legislature  from  ulna-  provemeut  thereof  ia  not  contrary  to 
sifying  property  and  axampting  one  the  clause  requiring  ' '  taxation  U>  be 
ot  more  claesea  from  taxation.  Bat  equal  and  uniform?'  Katg  v.  Cfty  q/" 
1^  the  aecond  cIbqm  of  S  1  of  ad.  Portland,  2  Or.  151. 
9, — "aboil  secure  a  juat  valuation  for        See  notes  to  §  I  of  art.  9. 

§  33.  This  enumeration  of  rights  and  privileges  shall 
not  be  construed  to  impair  or  deny  others  retained  by 
the  people. 
'  g  34.  There  shall  be  neither  slavery  nor  involuntary 
servitude  in  the  state,  otherwise  than  as  a  punishment 
for  crime,  whereof  the  party  shall  have  been  duly  con- 
victed. 
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§  36.  No  free  negro  or  mulatto,  not  residing  in  this  state  rab.  i«.  uta.  - 
'  atthetimeof  the  adoption  of  this  constitution,  shall  comCj  Freanwroea 
reside,  or  be  within  this  state,  or  hold  any  real  estate,  or 
make  any  contracts,  or  maintain  any  suit  therein;  and 
the  legislative  assembly  shall  provide  by  penal  laws  for 
the  removal  by  public  officers  of  all  such  negroes  and 
mulattoes,  and  for  their  effectual  exclusion  from  the  state, 
and  for  the  punishment  of  persons  who  shall  bring  them 
into  the  state,  or  employ  or  harbor  them. 

FT«e  negroea  and  mulattoes.  gsted  hj  the  FoortMnth  Amendment 
—  ThcM  rettriotions  apcn  the  riahtii  to  ths  oonatitntion  of  the  United 
of  n^Tooa  and  mulanoe*  ore  obro-    Stries. 


BVrrBAQU   AND   ELECTIONS. 

§  1.     All  electioAs  shall  be  free  and  eqnal.  Eieottons  tree. 

S  2.     In  all  elections  not  otherwise  provided  for  by  Qnkiiflcatiou 

1  -  1  »      TT  1  olelectoci. 

this  constitution,  every  white  male  citizen  of  the  United 
States,  of  the  age  of  twenty-one  years  and  upwards,  who  Jform 
shall  have  resided  in  the  state  during  the  six  months 
immediately  preceding  such  election,  and  every  white 
male  of  foreign  birth  of  the  age  of  twenty-one  years  and 
upwards,  who  shall  have  resided  in  this  state  during  the 
six  months  immediately  preceding  such  election,  and 
shall  have  declared  his  intention  to  become  a  citizen  of 
the  United  States  one  year  preceding  such  election,  con- 
formably  to  the  laws  of  the  United  States  on  the  subject 
of  naturalization,  shall  be  entitled  to  vote  at  all  elections 
authorized  by  law. 

Bffflit  of  mffrogenot  confinsd  ezemae  ot  its  power  to  make  lawa  for 

to  irnitv  peiwons.  — Tho  effect  of  the  prerentiou  of  fraud  in  eleetiono, 

the  Fifteenth  Amendment  to  tfaa  na-  the  It^iBlatnTe  oannot  make  any  regu. 

tional  conatitntion,  "  ia  to  depriva  the  lation   which    incidentallj    requiTM 

proriaiona  of  the  atata  congtitntion  qnalifications  not  prescril>ed  Ly  the 

and  the  acta  of  the  atate  legialatnre,  oonatitntioD.      A    statote    requiring 

reatrietiiig  the  ezerciae  of  the  right  of  previona  regiatration  u  a,  coadition 

mf&Bge  to  white  neraima,  of  all  legal  of  szerciaiikg  the  right  to  vote,   in 

force  and  efficacy":   Wood y.  Filiiier-  effect   preacribea    a   qnalificatian   in 

old,  S  Or.  679.  odditioa    to   those  Bpecified    by  the 

B^^tration law.  —  ntiaaeetion  conatitntion,  and   is  thorefore  void: 

of   the    cooatitatiou   preeoribea   the  While  y.   UtrntUy  Comnataonera,   Su- 

Sualifictltiona  of  elecfan^  and  the  legia-  preme  Oonrt  of  Oregon,  March  term, 

itoitf  cannot   add   othera.     In  the  18B6. 
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I  FBb.  M.  ISM.         §  5.   No  idiot  or  insane  person  shall  be  entitled  to  the 

I  Idiot,  iiuAiu^  privileges  of  an  elector;  and  the  privilege  of  an  elector 

I  shall  be  forfeited,  by  a  conviction  of  any  crime  which  is 

I  punishable  by  imprisonment  in  the  penitentiary. 

•                                                               BxocatiTe     pkrdou     reitoraa  puilon  by  tha  ^vemor  Teatoret  !« 

I                                                             priTilege*  of  an   elector.  -^  Thia  tlio  person  recemng  It  tho  priTih^es 

Bcctioii  doea  not  operate  aa  a.  rertrio-  of  no  elector  fOTfeit»d  by  crime:  Wood 

tioa  upon  tixe  paidooing  power.     A  v.  FitageraM  et  of.,  3  Or.  GC8. 

g  4.  For  the  purpose  of  voting,  no  person  shall  be 
deemed  to  have  gained  or  lost  a  residence  by  reason  of  his 
presence  or  absence  while  employed  in  the  service  of  the 
United  States,  or  of  this  state;  nor  while  engaged  in  the 
navigation  of  the  waters  of  this  state,  or  of  the  United 
States,  or  of  the  high  seas;  nor  while  a  student  of  any 
seminary  of  learning;  nor  while  kept  at  any  alms-house, 
or  other  asylum,  at  public  expense;  nor  while  confined 
in  any  public  prison. 

Bmploy«e  mav  gain  residence.  Eesideuce  is  »  qaeatbn  of  intentioa 
—  Though  on  employee  of  the  United  as  well  as  of  fact.  Mere  inhabitancy, 
States,  or  of  the  state,  doea  not  saia  without  the  intention  of  acquiring  a 
or  lose  a  regidonce  by  reason  othu    reaidence,  wonld  not  make  one  a  red- 

Sresence  or  abseoM  in  such  service,     dent,  bo  as  to  entitle  him  to  the  priv- 
e  aav.  bv  amroariate  eteos.  oain  a    ilei^of  on  elector:  Ptople-v.  Peraita,  4 
.  175;  DevliH  r.  Aitdertim,  38  Id. 
I  empiiy^-    uz. 
.:  Wood  V.  Fitkgerald,  3  Or.  66a 

g  5.  No  soldier,  seaman,  or  marine,  in  the  army  or  navy 
of  the  United  States,  or  of  their  allies,  shall  be  deemed 
to  have  acquired  a  residence  in  the  state  in  consequence 
of  having  been  stationed  within  the  same;  nor  shall  any 
such  soldier,  seaman,  or  marine  have  the  right  to  vote. 

g  6.  No  negro,  Chinaman,  or  mulatto  shall   have   the 

right  of  suffrage. 

Eflbctofconatitutionalejnend.-  FUteentb  Amendment  are  entitled  to 

menta. — Nqstogs  and  maloittoes  bora  t^e  right  of  niffi^ge  in  thia  atate  the 

or  naturalizeil  in  the  United  States,  aome  aa  white  citizena;  and  the  same 

aadsubjecttothe  jurisdictionthereof,  ia  true  oE  all  •penona,  bom  or  nata-' 

by  virtue  of  the  Fourt«Botb  Amend-  ralized  in  the  United  States,  and  aab- 

ment,  aro  now  citizens  of  the  United  jcct  to  tho  jurisdiction  thereof:  Tha 

States,  ood  the  state  wherein  they  re-  SJangUer  Hoatt  Caeta,  IG  Wall.  3G. 
aide,  and  therefore  by  virtue  of  the 

g  7.  Every  person  shall  be  disqualified  from  holding 
ofBce  during  the  term  for  which  he  may  have  been 
elected,  who  shall  have  given  or  offered  a  bribe,  threat, 

or  reward  to  procure  his  election.  • 
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Sromiso  by  a  eandidata  for  county  of-  meaning  of  this  BSctioD,  unleu  tha  ' 

ce  to  the  voten  of  hii  conatj,  Oai  Totera  sought  to  bo  infnenced  thereby 

if  elected  he  will  pay  a  certain  part  of  are  tax-payers  of  the  comity,  or  wonld 

the  salary  of  the  office  into  the  county  in  some  way  be  benefited  by  the  per- 

treamiy,   though  very  objeationalde  formaDca  of  tha  offer:  Slalt  ex  m.  t. 

on  groands  of  pnblio  policy,  is  not  an  Jhutin,  6  Or.  375. 

g  8.  The  legislative  assembly  shall  enact  laws  to  sup-  EiecUon  lawi 
port  the  privilege  of  free  suffrage,  prescribing  the  mann» 
of  regulating  and  conducting  election,  and  prohibiting, 
under  adequate  penalties,  all  undue  induence  therein 
from  power,  bribery,  tumult,  and  other  improper  con- 
duct. 

I  0.  Every  person  who  shall  give  or  accept  a  challenge  Penalty  for 
to  fight  a  duel,  or  shall  knowingly  carry  to  another  per- 
son such  challenge,  or  who  shall  agree  to  go  out  of  the 
state  to  fight  a  duel,  shall  be  ineligible  to  any  office  of 
trust  or  profit. 

g  10.  No  person  holding  a  lucrative  office  or  appoint- 1^^^'" 
ment  under  the  United  States  or  under  this  state  shall 
be  eligible  to  a  seat  in  the  legislative  assembly;  nor  shall 
any  person  hold  more  than  one  lucrative  office  at  the 
same  time,  except  as  in  this  constitution  expressly  per- 
mitted; provided  that  officers  in  the  militia,  to  which 
there  is  attached  no  annual  salary,  and  the  office  of  post- 
master, where  the  compensation  does  not  exceed  one 
hundred  dollars  per  anuum,  shall  not  be  deemed  lucra- 
tive. 


§  11.    No  person  who  may  hereafter  be  a  collector  or  ineiigitiutj  oi 
holder  of  public  money  shall  be  eligible  to  any  office  of  «hen. 
trust  or  profit,  until  he  shall  have  accounted  for  and  paid 
over,  according  to  law,  all  sums  for  which  he  may  be 
hable. 

g  12.   In  all  cases  in  which  it  is  provided  that  an  office  Temponiy  ap- 
shall  not  be  filled  by  the  same  person  more  than  a  cer-  ^mSv. 
tain  number  of  years  continuously,  an  appointment  pro 
tempore  shall  uot.be  reckoned  a  part  of  that  term. 

g  13.   In  all  cases  except  treason,  felony,  and  breach  of  ^^^«t 
the  peace,  electors  shall  be  free  from  arrest  in  going  to 
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elections,  during  their  attendance  there,  and  in  return- 
ing from  the  same;  and  no  elector  shall  he  obliged  to  do 
duty  in  the  militia  on  any  day  of  election,  except  in  time 
of  war  or  public  danger. 

g  14.  General  elections  shall  he  held  on  the  first  Mon- 
day of  June,  biennially. 

g  16.  In  all  elections  by  the  legislative  assembly,  or  by 
either  branch  thereof,  votes  shall  be  given  openly  or 
viva  voce,  and  not  by  ballot  forever;  and  in  all  elections 
by  the  people,  votes  shall  be  given  openly  or  viva  voce, 
until  the  legislative  assembly  shall  otherwise  direct. 

§  16.  In  all  elections  held  by  the  people,  under  this 
constitution,  the  person  or  persons  who  shall  receive  the 
highest  number  of  votes  shall  he  declared  duly  elected. 

g  17.  All  qualified  electors  shall  vote  in  the  election 
precinct  in  the  county  where  they  may  reside  for  county 
officers,  and  in  any  county  in  the  state  for  state  officers, 
or  in  any  county  of  a  congressional  district  in  which 
such  electors  may  reside  for  members  of  Congress. 

Place  of  voting.  — Whan  an  in-  therain,  ho  may  vote  in  any  pr«cbct 

dividual  i*  a  bona  Jide  naident  of  a  in  jriaab  he  find*  himaelf  on  hm  day 

coun^,  bat  bM  no  fixed  reaidenM  or  of  election:  Wood  v.  FUeger^d  tt  al., 

domidla  in  aaj  paftionlir  prednet  3  Or.  B68. 

ARTICLE  ■  ni. 

DI8TEIBDTI0N   OF   POWEBfl. 

oi  goT-  g  1,  The  powers  of  the  government  shall  be  divided 
into  three  separate  departments, — the  legislative,  the 
executive,  including  the  administrative,  and  the  judicial; 
and  no  person  charged  with  official  duties  under  one  of 
these  departments  shall  exercise  any  of  the  functions  of 
another,  except  as  in  this  constitution  expressly  provided. 

ARTICLE  IV. 

LEGISLATIVE   DEPABTMBNT. 

'-      §  1.  The  legislative  authority  of  the  state  shall  be 
vested  in  the  legislative  assembly,  which  shall  consist 
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of  a  seoate  and  house  of  representatives.     The  style  of  Fab-ijiaw. 
every  hill  shall  be,  "Be  it  enacted  hy  the  Legislative  strieoibiua. 
Assembly  of  the  State  of  Oregon,"  and  no  lav  shall  be 
enacted  except  by  bill. 

g  2.  The  senate  shall  consist  of  sixteen,  and  the  Number  ot 
house  of  representatives  of  thirty-four,  members,  which  reprBsenu- 
number  shall  not  be  increased  until  the  year  1860,  after 
which  time  the  legislative  assembly  may  increase  the 
number  of  senators  and  representatives,  always  keeping, 
as  near  aa  may  be,  the  same  ratio  as  to  the  number  of 
senators  and  representatives:  Provided,  that  the  senate 
shall  never  exceed  thirty,  and  the  house  of  representa- 
tives sixty  members. 

§  3.   The  senators  and  representatives  shall  be  chosen  By  whom 
by  the  electors  of  the  respective  counties  or  districts 
into  which  the  state  may  from  time  to  time  be  divided 
by  law. 

g  4.  The  senators  shall  be  elected  for  the  term  of  four  T«mot«eiu. 

...  1  '""  ""^  rapre- 

years,  and  representatives  for  the  term  of  two  years  ientMiveB- 
from  the  day  next  after  their  general  election:  Provided, 
however,  that  the  senators  elect,  at  the  first  session  of 
the  legislative  assembly  under  this  constitution,  shall  be 
divided  by  lot  into  two  equal  classes,  as  nearly  as  may  eeutonhow 
be;  and  the  seats  of  senators  of  the  first  class  shall  be 
vacated  at  the  expiration  of  two  years,  and  those  of  the 
second  class  at  the  expiration  of  four  years;  so  that  one 
half,  as  nearly  aa  possible,  shall  be  chosen  biennially 
forever  thereafter.  And  in  case  of  the  increase  of  the 
number  of  senators,  they  shall  be  so  annexed  by  lot  to 
one  or  the  other  of  the  two  classes  as  to  keep  them  as 
nearly  equal  as  possible. 

Tarm  of  office  of  Mmator.  —  A  the  nnsxpirad  term,  not  for  fovr 
penoa  elected  senator  to  fill  a  vacancy  yean:  MovlieT'g  Cote,  Sea.  Joai.,  1872, 
II  elected  onlj  for  the  remaJoder  of    p.  9S.  , 

§  5.   The  legislative  assembly  shall,  in  the  year  eigh-  ceom^ 
teen  hundred  and  sixty-fire,  and  every  ten  years  after, 
cause  an  enumeration  to  be  made  of  all  the  white  popula- 
tion of  the  state. 
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Peb.i«,iaa^  g  6.  The  number  of  senators  and  repreadntatives  shall. 
Apportion-  at  the  session  next  following  an  enumeration  of  the  in- 
habitants by  the  United  States  or  this  state,  be  fized  by 
law,  and  apportioned  among  the  several  counties  accord- 
ing to  the  number  of  white  population  in  each.  Aud 
the  ratio  of  senators  and  representatives  shall  be  deter- 
mined by  dividing  the  whole  number  of  white  population 
of  such  county  or  district,  by  such  respective  ratios; 
and  when  a  fraction  shall  result  from  such  division, 
which  shall  exceed  one  half  of  such  ratio,  such  county 
or  district  shall  be  entitled  to  a  member  for  such  frac- 
tion. And  in  case  any  county  shall  not  have  the  requi- 
site population  to  entitle  such  county  to  a  member,  then 
such  county  shall  be  attached  to  some  adjoining  county 
for  senatorial  or  representative  purposes, 
^^*^  §  7.  A  senatorial  district,  when  more  than  one  county 
shall  constitute  the  same,  shall  be  composed  of  contiguous 
counties,  and  no  county  shall  be  divided  in  creating  sen- 
atorial districts. 
oi'S^S^  §  8-  No  person  shall  be  a  senator  or  representative 
'^  who,  at  the  time  of  his  election,  is  not  a  citizen  of  the 

United  States;  nor  any  one  who  has  not  been  for  one 
year  next  preceding  his  election  an  inhabitant  of  the 
county  or  district  whence  he  may  be  chosen.  Senators 
and  representatives  shall  be  at  least  twenty-one  years  of 
age. 
fro''m''aSSt,  8  9*   Senators  and  representatives  in  all  cases,  except 

*^  for  treason,  felony,  or  breaches  of  the  peace,  shall  be 

privileged  from  arrest  during  the  session  of  the  legisla> 
tive  assembly,  and  in  going  to  and  returning  from  the 
same;  and  shall  not  be  subject  to  any  civil  process  during 
the  session  of  the  legislative  assembly,  nor  during  the 
fifteen  days  next  before  the  commencement  thereof.  Nor 
Sli^bMS*"*  shall  a  member,  for  words  uttered  in  debate  in  either 

house,  be  questioned  in  any  other  place, 
^^nioitiw      g  10.   The  sessions  of  the  legislative  assembly  shall  be 
■embif.  held  biennially  at  the  capital  of  the  state,  commencing 

on  the  second  Monday  of  September,  in  the  year  eigh- 
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teen  hundred  and  fifty-eight,  and  on  the  same  day  of  rab.  u,  im9. 
every  second  year  thereafter,  unleaa  a  different  day  shall 
have  been  appointed  by  law. 

g  H.  Each  house,  when  assembled,  shall  choose  its  Eiaotionot 
own  ofificers,  judge  of  the  election,  qualifications,  and  re-  Jiidgeo(ao»u- 
turns  of  its  own  members,  determine  its  own  rules  of  member*,  eM. 
proceeding,  and  sit  upon  its  own   adjournments;   but 
neither  house  shall,  without  the  concurrence  of  the  other, 
adjourn  for  more  than  three  days,  nor  to  any  other  place 
than  that  in  which  it  may  be  sitting. 

g  12.  Two  thirds  of  each  house  shall  constitute  a  quo-  Quorum. 
rum  to  do  business,  but  a  smaller  number  may  meet, 
adjourn  from  day  to  day  and  compel  the  attendance  of 
absent  members.  A  quorum  being  in  attendance,  if 
either  house  fail  to  effect  an  organization  within  the  first 
five  days  thereafter,  the  members  of  the  house  so  failing 
Bhall  be  entitled  to  no  compensation  from  the  end  of  the 
said  five  days  until  an  organization  shall  have  been 
efTected. 

§  13.  Each  house  shall  keep  a  journal  of  its  proceed-  Jouw^i- 
ings.  The  yeas  and  nays  on  any  question,  shall,  at  the  vew  urn  nay*, 
request  of  any  two  members,  be  entered,  together  with 
the  names  of  the  members  demanding  the  same,  on  the 
journal;  Provided,  that  on  a  motion  to  adjourn,  it  shall 
require  one  tenth  of  the  members  present  to  order  the 
yeas  and  nays. 

g  14.   The  doors  of  each  house,  and  of  committees  of  whenseuion 
the  whole,  shall  be  kept  open,  except  in  such  cases  as  in 
the  opinion  of  either  house  may  require  secrecy. 

g  15.   Either  house  may  punish  its  members  for  disor-  PonJei^eotix 
derly  behavior,  and  may,  with  the  concurrence  of  two 
thirds,  expel  a  member;  but  not  a  second  time  for  the 
same  cause. 

g  16.   Either  house,  during  its  session,  may  punish  by  Punishmmn.! 
imprisonment  any  person  not  a  member  who  shall  have  member. 
been  guilty  of  disrespect  to  the  house,  by  disorderly  or 
contemptuous  behavior  in  its  presence,  but  such  impris- 
onment shall  not  at  any  time  exceed  twenty-four  hours. 
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g  17.  Each  house  shall  have  all  powers  necessai^  for 
a  branch  of  the  legislative  department  of  a  ^e  and  inde- 
pendent state. 

§  18.  Bills  may  originate  in  either  house,  bat  may  be 
amended  or  rejected  in  the  other,  except  tliat  bills  for 
raising  revenue  shall  originate  in  the  house  of  repre- 
sentatives. 

Wbat  are  bills  for  raising  rev-  nesi  of  the  country  for  &  public  par- 

eirae.  —  A  bill  for  raiaing  revenue  is  a  pose ;    TIm  Mortgage  Tax  Caae,  U.  S. 

bill  or  law  levying  a  tax  upon  all  or  Ctr.  Cb,  7  Watt  CoMt  Bep.  133. 
some  of  the  persons,  property,  or  buii- 

,  §  19.  Every  bill  shall  be  read  by  eectiona,  on  three 
several  days,  in  each  house,  unless  in  case  of  emergency 
two  thirds  of  the  house  where  such  bill  may  be  depend- 
ing, shall,  by  a  vote  of  yeas  and  nays,  deem  it  expedient 
to  dispense  with  this  rule;  but  the  reading  of  a  bill  by 
sections  on  its  final  passage  shall  in  no  case  be  dispensed 
with,  and  the  vote  on  the  passage  of  every  bill  or  joint 
resolution  shall  be  taken  by  yeas  and  nays. 

§  20.  Every  act  shall  embrace  but  one  subject,  and 
matters  properly  connected  therewith,  which  subjects 
shall  be  expressed  in  the  title.  But  if  any  subject  shall 
be  embraced  in  an  act  which  shall  not  be  expressed  in 
the  title,  such  act  shall  be  void  only  as  to  so  much  thereof 
as  shall  not  be  expressed  in  the  title. 

Subjectezpreaaodlntitle, — An  subjects  eiprassed  in  the  title,  from 

«ppropriatioQ  to  cover  past  eipensas  being  inserted  in  the  body  of  the  act: 
of  the  penitentiary,  the  appropriatioa  Simpaim  v.  Ba^ey,  3  Or.  515. 
by  the  pi«ceding  sesaion  of  tlie  legis-  In  an  act  entitled  "An  act  to  rega- 
latore  having  proved  insufScient.  can  late  and  tax  foreign  insnrsjice,  bank- 
be  embraced  in  the  same  act  with  ap-  ing,  expiesa,  ana  exchange  corpoift- 
propriationato  meotctiiTentexpoaies;  tiuDS  or  aasociatioos  doing  Dadneas  in 
anil  such  an  appropriation  is  em-  the  itatu,"  a  general  provision  (jiat 
braced,  within  the  meaning  of  the  con-  foreign  corporations,  before  doing 
stitution,  in  the  title,  "An  act  to  Imsineas  in  this  state  must  mako  and 
provide  for  the  ordinary  expenses  of  file  a  certain  power  of  attorney,  must 
the  state  government  and  general  and  be  restricted  in  its  operation  to  th« 
Mtecitic  appropriations":  Barch  v.  class  of  Corporations  mentioned  in 
Bariiart,  7  Or.  5S.  the  title:  Singer  Semng  Mathine  Co. 
The  object  of  this  provision  was  to  v.  Orahant,  8  Or.  17;  0.  J:  W.  T.  A 
prevent  matters,   wholly  foreign  to  /.  Co.  v.  SatMnm,  S  Saw.  32. 

%  21.  Every  act  and  joint  resolution  shall  be  plainly 
worded,  avoiding  as  far  as  practicable  the  use  of  techni- 
cal terms. 
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§  22.   No  act  shall  ever  be  revised  or  amended  by  Feb.  14.  test. 
mere  reference  to  its  title,  but  the  act  revised  or  section  uodeotTeTU- 
amended  shall  be  set  forth  and  published  at  full  length,  mmt. 


t  that  the  act  or  goctdon  it    .   . 

"forth  and  publiBhed"  as  amendsd;        .  .  .^ _^ ^ 

tllkt  is,  aa  it  viti  read  after  being  witbia the  restriction :  Ddayv.  C/inp-  ] 

MDCnded:  NokmdY.  Oodello,  2  Or.  6S;  man,  2  Or.  242;  Flauhner  v.   Chad- 

Portlandv.  Slodt,  2 Id.  69;  Dolatulv.  icick,  6  Id.  152;  Ortua  Couatyv.  Sela, 

Barnard,  5  Id.  390.  5  Id.  243;  Btingte  et  al  v.  Need,  9  Id. 

QiuETt,  whether  a  Htatnte  can   be  62. 

§  23.   The  legislative  assembly  shall  not  pass  special  or  ^'^'^'^ 
local  laws  in  any  of  the  following  enumerated  cases,  that  B^Ja^*" 
ia  to  say, — 

1.  Kegulating  the  jurisdiction  and  duties  of  justices  *"''■  *"* 
of  the  peace,  and  of  constables; 

2.  For  the  punishment  of  crimes  and  misdemeanors; 

3.  Regulating  the  practice  in  courts  of  justice; 

4.  Frovidiug  for  changing  the  venue  in  civil  and 
criminal  cases; 

5.  Granting  divorces; 

6.  Changing  the  names  of  persons; 

7.  For  laying,  opening,  and  working  on  highways,  and 
for  the  election  or  appointment  of  supervisors; 

8.  Vacating  roads,  town  plats,  streets,  alleys,  and  pub-  e  or.  sa. 
lie  squares; 

9.  Summoning  and  impaneling  grand  and  petit  jurors; 

10.  For  the  assessment  and  collection  of  taxes  for 
state,  county,  township,  or  road  purposes; 

11.  Providing  for  supporting  common  schools,  and 
for  the  preservation  of  school  funds; 

12.  In  relation  to  interest  on  money; 

13.  Providing  for  opening  and  conducting  the  elec- 
tions of  state,  county,  or  township  officers,  and  designat- 
ing the  places  of  voting; 

14.  Providing  for  the  sale  of  real  estate  belonging  to 
minors  or  other  persons  laboring  under  legal  disabilities, 
by  executors,  administrators,  guardians,  or  trustees. 
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What   &r»  BpedAl  lavs.  — The  tion23  i«  limitad  in  itt  operation  to 

"  word"Epecial,"ai&ppIi«dtokwa,  bat  bi^iraja  tnvening  the  rural    dii- 

the  aame  meoaiiigaB  "  privato  "  in  the  tneta,  uid  has  no  application  to  the 

common  law.     Dpedal  law^  within  Etnwta  of  citiea.     Of  theaa  tha  state 

the  contemplatioa   of    tfaa  oonatitn-  ma^  vest  exclusive  control  in  tha  mu- 

tional  Lobibition,  are  lawi  which  op-  nicipal  anthoritiea:  fiul  Portland  v. 

erate  0DI7  upon  partlciiUr  penona  MallnoTaah  Cotinii/,  lupra;  MaUmonalt 

andprirateconoeiiu:  AUtny.  HtTKh,  County  v.  Sbler,  10  Or.  63. 

'    8  Or.  412;  Onai^orJ  t.  Linn  (Aantg,  A  l^w  providing  for  the  opening  of 

1 1  Id.  482;  The  Mortgage  Tax  Cata,  a  road  to  conoect  different  aectioiu  oE 

U.  8.  Cir.  Ct,  in  7  Went  Coast  Bop.  the   state  which  are  inaccessibla  to 

133.  eaeh  other  \>j  reaaon  of  natural  bar- 

Iawi  which  oponte  alike  npon  all  rier^  and  appropriating  money  there- 
persons  dmiWlf  litnatad  are  pnblio  for,  is  not  a  loCcd  or  apocial  law,  snob 
iawsi  Ormi^ord  t.  Utm  CoUMtg,  «>-  roada  being  public  improvements  itst 
pro.  the  benefit  and  convenienco  of  the 

Wlist  are  local  lavsT— A  law  whole  state,  and  not  for  that  of  tiis 

operating  onljr  npon  the  p«oplo  of  a  pe<^Ie  of  *,  partiotlar  locality:  A(k% 

particular   locality   is  a   load   law:  v.  ^tkA,  8  Or.  412. 

Ui»taii>\a  ▼■  ^PP^K  ft  Or.  367;  Ora»-  AMaument  and  cflllactlon  of 

ford  V.  tan»  Counts,  '  1  li  *82.  taxM.  —  An  act  providing  that  the 

Bi^alatillKjuriadictiouato.of  aherib  and  dorks  of  certaia  specified 

JuBtioesof  the  peace. — Thisclanse  oountiea  shall  have  annual  aoUriei, 

does  not  prevent  the  legislature  from  bat  shall  collect  and  pay^  into  the 

conferring  npon  the  jndgs  of  a  ma-  conntv  treasury  fees  for  their  servioei, 

nicipal  court  the  power  and  authority  according  to  a  table  of  rates  eatab- 

of  a  justice  of  tfaa  peace  within  the  liahad  by  the  act,  is  a  local  act  for  the 

municipal  limits:  SyoM  v.  Harria,  2  assessment  and  collection  of  specifie 

Or.   175;  Craig  v.  MorSee,  2  Id.  323;  taxes,  and  is  vdd:  Manmnn  v.  flip- 

Statt  V.  Wiley,  4  Id.  184;  PorUaad  v.  pel,  9  Or.  367. 

Dtnns,  6  Id.  160;  Muttaomah  Couatjl  An  set  which  providaa  for  the  as- 

V.  Adarra,  6  Id.  114.  sesament  and  tuation  of  all  mtot- 

But  an  act  extending  the  juriadio-  gage*  which  embrace  land  in  no  more 

tion  of  a  justice  of  the  peace  over  thui  one  county,  these  being  mort- 

complaints  for  violations  oftown  ordi-  gages  embracing  land  in  more  lliau 

nances  would  be  in  conflict  with  this  one  county,   is  not   a  special   Uw: 

section:  Toan  qfLi^ayetU  v.  Claris  9  Cravifard  v.  Lam  ComOy,  11  Or.  482; 

Or.  225.  The  Mortgage  Tax  Cata,  U.  S.  Cir. 

Hi^hwaT*.— Subdi'riaion7ofseo-  Ct.,  in  7  West  Coast  Rep.  133. 

§  24.  Provision  may  be  made  hj  general  law  for 
bringing  suit  against  the  state,  as  to  all  liabilities  origi- 
nating after  or  existing  at  the  time  of  the  adoption  of  this 
constitution;  but  no  special  act  authorizing  such  suit  to 
be  brought,  or  making  compensation  to  any  person 
claiming  damages  against  the  state,  shall  ever  be  passed. 

§  25.  A  majority  of  all  the  members  elected  to  each 
house  shall  be  necessary  to  pass  every  bill  or  joint  reso- 
lution; and  all  biUs  and  joint  resolutions  so  passed  shall 
be  signed  by  the  presiding  officers  of  the  respective 
houses, 

g  26.  Any  member  of  either  house  shall  have  the  right 
to  protest,  and  have  lus  protest,  with  his  reasons  for  dis- 
sent, entered  on  the  journal. 
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§  27.  Every  statute  shall  be  a  public  law,  unless  other<  Feb.  ii,  ii 


wise  declared  iu  the  statute  itself. 

g  28.    No  act  shall  take  effect  until  ninety  days  from  when  act  to 
the  end  of  the  session  at  which  the  same  shall  have  been 
passed,  except  in  case  of  emergency;  which  emergency  ^or'^l^'*^ 
shall  be  declared  in  the  preamble  or  in  the  body  of  the  "  **'■  **"■ 
law. 

g  29.  The  members  of  the  legislative  assembly  shall  compenuuon 
receive  for  their  services  a  sum  not  exceeding  three  dol- 
lars a  day,  from  the  commencement  of  the  session;  but 
Buch  pay  shall  not  exceed  in  the  aggregate  one  hundred 
and  twenty  dollars  for  per  diem  allowance  for  any  one 
session.  When  convened  in  extra  session  by  the  gov- 
ernor, they  shall  receive  three  dollars  per  day;  but  no 
extra  session  shall  continue  for  a  longer  period  than 
twenty  days.  They  shall  also  receive  the  sum  of  three 
dollars  for  every  twenty  miles  they  shall  travel  in  going 
to  and  returning  from  their  place  of  meeting,  on  the 
most  usual  route.  The  presiding  ofBcers  of  the  assembly 
shall,  in  virtue  of  their  office,  receive  an  additional  com- 
pensation equal  to  two  thirds  of  their  per  diem  allowance 
as  members. 

g  30.  No  senator  or  representative  shall,  during  the  SSSSbStS* 
time  for  which  he  may  have  been  elected,  be  eligible  to  °®'=*- 
any  office,  the  election  to  which  is  vested  in  the  legisla- 
tive assembly;  nor  shall  be  appointed  to  any  civil  office 
of  profit  which  shall  have  been  created,  or  the  emolu- 
ments of  which  shall  have  been  increased  during  such 
term,  hut  this  latter  provision  shall  not  be  construed  to 
apply  to  any  officer  elective  by  the  people. 

g  31.   The  members  of  the  legislative  assembly  shall,  oathoimam- 
before  they  enter  on  the  duties  of  their  respective  offices, 
take  and  subscribe  the  following  oath  or  affirmation:  — 

I  do  solemnly  swear  (or  affirm,  as  the  case  may  be) 
that  I  will  support  the  constitution  of  the  United  States, 
and  the  constitution  of  the  state  of  Oregon,  and  that  I 
will  faithfully  discharge  the  duties  of  senator  (or  repre- 
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[AL.T.   V, 


y>b.uMi     sentative,  as  tiie  case  may  be)  according  to  the  best  of 
my  ability. 

And  Buch  oath  may  be  adminlBtered  by  the  governor, 
secretary  of  etate,  or  jadge  of  the  supreme  court. 


Term  of  oOoi 


ARTICLE  V. 

KZEOUnVE    DEPABTHEMT. 

g  1.  The  chief  executive  power  of  the  state  shall  be 
Tested  in  a  goTemor,  who  shall  hold  his  office  for  the 
term  of  four  years;  and  no  person  shall  be  eligible  to  such 
ofBce  more  than  eight  in  any  period  of  twelve  years. 

g  2.  No  person,  except  a  citizen  of  the  United  States, 
shall  be  eUgible  to  the  office  of  governor,  nor  shall  any 
person  be  eligible  to  that  office  who  shall  not  have  at- 
tained the  age  of  thirty  years,  and  who  shall  not  have 
been  three  years  next  preceding  his  'election  a  resident 
within  this  state. 

g  3.  No  member  of  Congress,  or  person  holding  any 
office  under  the  United  States,  or  under  this  state,  or 
under  any  other  power,  shall  fill  the  office  of  governor, 
except  as  may  be  otherwise  provided  in  this  constitution. 

g  4.  The  governor  shall  be  elected  by  the  qualified 
electors  of  the  state  at  the  times  and  places  of  choosing 
members  of  the  legislative  assembly,  and  the  returns  of 
every  election  for  governor  shall  be  sealed  up  and  trans- 
mitted to  the  secretary  of  state,  directed  to  the  speaker 
of  the  house  of  representatives,  who  shall  open  and  pub- 
lish them  in  the  presence  of  both  houses  of  the  legisla- 
tive assembly. 

g  5.  The  person  having  the  highest  number  of  votes 
for  governor  shall  be  elected;  but  in  case  two  or  more 
persons  shall  have  an  equal,  and  the  highest  number  of 
votes  for  governor,  the  two  houses  of  the  legislative  as- 
sembly, at  the  next  regular  session  thereof,  shall  forth- 
with, by  joint  vote,  proceed  to  elect  one  of  the  said 
persons  governor. 
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g  6.   Contested  elections  for  governor  shall  be  deter-  Feb.  1*.  mo. 
mined  by  the  legislative  assembly  in  such  manner  as  contested  eieo- 
may  be  prescribed  by  law.  """■ 

g  7.   The  official  term  of  the  governor  shall  be  four  Term  oi  otuca. 
years;  and  shall  commence  at  such  times  as  may  be  pro- 
vided by  this  constitution,  or  prescribed  by  law. 

8  8.    In  ease  of  the  removal  of  the  governor  from  office,  1°  •*■«  "i  v*- 

°  *  '  Cttncy  or  dl««- 

or  of  his  death,  resignation,  or  inability  to  discharge  the  """■ 
duties  of  the  office,  the  same  shall  devolve  upon  the  sec- 
retary of  state;  and  in  case  of  the  removal  from  office, 
death,  resignation,  or  inability,  both  of  the  governor  and 
secretary  of  state,  the  president  of  the  senate  shall  act  aa 
governor,  until  the  disability  be  removed,  or  a  governor 
be  elected. 

Bacretaiy   aa   governor.— The  for  the  remainder  of  the  governor's 

lecretaty  o!  ttats  entering  npOD  the  term  of    officet   thongh  be  cease  in 

dnties  of  governor,  npon  the  gover-  themeantimetobesecretarjof  etato: 

dot's   rOBignatioD,   may  oontinne  to  Chadmei  r.  Ear^rt,  11  Or.  3S9. 

pctfonn   the   fnnctiona  of   goremor  See  note  to  art  13. 

g  9.    The  governor  shall  be  commander  in  chief  of  ooT8ni.jr. 

"  "  colnnl«nde^ 

the  military  and  naval  forces  of  this  state,  and  may  call  iin!i>ief- 
out  such  forces  to  execute  the  laws,  to  suppress  insurrec- 
tion, or  to  repel  invasion, 
g  10.   He  shall  take  care  that  the  laws  be  faithfully  Totaicecare 

executed.  eiecnWd. 

g  11.  He  shall,  from  time  to  time,  give  to  the  legisla- 
tive assembly  information  touching  the  condition  of  the 
state,  and  recommend  such  measures  as  he  shall  judge 
to  be  expedient, 

§  12.  He  may,  on  extraordinary  occasions,  convene  mat  convene 
the  legislative  assembly  by  proclamation,  and  shall  state 
to  both  houses,  when  assembled,  the  purpose  for  which 
they  shall  have  been  convened. 

g  13,   He  shall  transact  all  necessary  business  with  the  to  transact  au 
officers  of  government,  and  may  require  information  in  Jflfc"^  *'"' 
writing  from  the  officers  of  the  administrative  and  mili- 
tary departments  upon  any  subject  relating  to  the  dutiea 
of  their  respective  offices. 
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vth.  14.  MMt  g  14.  He  shall  have  power  to  graot  reprioves,  commu- 
MBTKnatift-  tations,  and  pardons,  after  conviction,  for  all  oEfenees 
SouMft*^  except  treason,  subject  to  such  regulations  as  may  be 
provided  by  law.  Upon  conviction  for  treason,  he  shall 
have  the  power  to  suspend  the  execution  of  the  sentence 
until  the  case  shall  he  reported  to  the  legislative  assem- 
bly, at  its  next  meeting,  when  the  legislative  assembly 
shall  either  grant  a  pardon,  commute  the  sentence, 
direct  the  execution  of  the  sentence,  or  grant  a  further 
reprieve.  He  shall  have  power  to  remit  fines  and  for- 
feitures,  under  such  regulations  as  may  be  prescribed  by 
law;  and  shaU  report  to  the  legislative  assembly,  at  its 
next  meeting,  each  case  of  reprieve,  commutation,  or 
pardon  granted,  and  the  reasons  for  granting  the  same; 
and  also  the  names  of  all  persond  in  whose  favor  remis- 
sion of  fines  and  forfeitures  shall  have  been  made,  and 
the  several  amounts  remitted. 

EfEbct  of  pardon.  —  A  pardan  by  But  k  pwdon  doM  not  undo  the 
the  governor  not  only  relisTes  the  ;poT-  {act  that  the  person  liaa  been  con- 
eon  pardcmod  from  fnrther  rnnish-  Tinted  of  a  crime;  «itd  tiiion  a  jndidal 
men^  but  reatores  to  bim  all  prin-  inqniry  as  to  the  moral  oharacter  of 
leges  of  cittEenahip  forfeited  by  con-  the  pardoned  individnal,  tbs  fact  of 
viction  of  the  cnme  to  wbidi  the  encb  conviction  will  be  conaidered, 
pardoQ  relates:  ITood  ▼.  FlOgeraid  tt  notwithstanding  the  pardon:  In  n 
aL,  3  Or.  068.  Sptnatr,  S  Saw.  195. 

vetopower.  g  \^_  Eveiy  bill  which  shall  have  passed  the  legisla- 
tive assembly  shall,  before  it  becomes  a  law,  be  presented 
to  the  governor;  if  he  approve,  he  shall  sign  it;  but  if 
not,  he  shall  return  it  with  his  objections  to  that  house 
in  which  it  shall  have  originated,  which  house  shall  en- 
ter the  objections  at  large  upon  the  journal,  and  proceed 

Becondden-  to  reconslder  it.  If  after  such  reconsideration  two  thirds 
of  the  members  present  shall  ^ree  to  pass  the  bill,  it 
shall  be  sent,  together  with  the  objections,  to  the  other 
house,  by  which  it  shall  likewise  be  reconsidered,  and  if 
approved  by  two  thirds  of  the  members  present  it  shall 
become  a  law.     But  in  all  such  cases  the  votes  of  both 

voto-tobe^  houses  shall  be  determined  by  yeas  and  naya,  and  the 
names  of  the  members  voting  for  or  against  the  bill  shall 
be  entered  on  the  journal  of  each  house  respectively;  if 
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any  bill  shall  not  be  retnrned  by  the  governor  within  Feb.  ij  mm. 
five  days  (Sundays  excepted)  after  it  shall  have  been  pre- 
sented to  him,  it  shall  be  a  law  without  his  signature, 
unless  the  general  adjournment  shall  prevent  its  return, 
in  which  case  it  shall  be  a  law,  unless  the  governor 
within  five  days  next  after  the  adjournment  (Sundays 
excepted)  shall  file  each  bill,  with  his  objections  thereto, 
in  the  office  of  the  secretary  of  state,  who  shall  lay  the 
same  before  the  legislative  assembly  at  its  next  session 
in  like  manner  as  if  it  had  been  returned  by  the  gov- 
ernor. 

g  16.  When  during  a  recess  of  the  legislative  assembly  oovemortonn 
a  vacancy  shall  happen  in  any  office,  the  appointment  of  appoiatmenl 
which  is  vested  in  the  legislative  assembly,  or  when  at  any  ,o  q,  j_, 
time  a  vacancy  shall  have  occurred  in  any  other  state 
office,  or  in  the  office  of  judge  of  any  court,  the  governor 
shall  fill  aach  vacancy  by  appointment,  which  shall  ex- 
pire when  a  successor  shall  have  been  elected  and  quali- 
fied. 


__  .        __   _  _H  entitled  to  hold  the  office  tot  the 

TWaqoy  in  the  office  of  oouiit;  jndge,  term  of  four  yean  tliereafter:  State  ex 

the  appaiiitiiient  by  the  goremoi  a  rtL  v,  Jcihu,  3  Or.  631. 
not  for  any  unexpired  term,  bat  nntil        Governor's  power  to  aiipaint  tem- 

m  mcceasor  is  elected  and  qualified,  poiarily  to  fill  newly  created  indidal 

-which  may  be  done  at  the  next  genenJ  office:  See  note  to  S 10  of  art  ?■ 

g  17.  He  shall  issue  writs  of  election  to  fill  such  vacan- 
cies as  may  have  occurred  in  the  legislative  assembly.  JlSS^S?**' 

§  18.  All  commissions  shall  issue  in  the  name  of  the 
state,  shall  be  signed  by  the  governor,  sealed  with  the  seal  *^ 
of  the  state,  and  attested  by  the  secretary  of  state. 


ARTICLE  VI. 

.ADHINISTRATIVB   DEPAKTHSNT. 

1 1.  There  shall  be  elected  by  the  quaUfied  electors  of  Mectionoiati 
the  state,  at  the  time  and  places  of  choosing  members  ^traiwot 
of  the  legislative  assembly,  a  secretary  and  treasurer  of  *"**' 
state,  who  shall  severally  hold  their  offices  for  the  term 
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Feb. »,  1650.  of  four  yeara;  but  no  peraOQ  shall  bo  eligible  to  either 
of  Bald  offices  more  than  eight  in  any  period  of  twelve 
years. 

fa^'ySi^a.  8  2.  The  secretary  of  state  shall  keep  a  fair  record  of 
the  official  acts  of  the  legislative  asaembly  and  execu- 
tive department  of  the  state;  and  shall,  when  required, 
lay  the  same  and  all  matters  relative  thereto  before 
either  branch  of  the  legislative  assembly.  He  shall  be, 
by  virtue  of  his  office,  auditor  of  public  accounts,  and 
shall  perform  such  other  duties  as  shall  be  assigned  him 
by  law. 

Auditor  of  public  sccoonta.  —    hava  hii  deoinoiia  the  cooelnsive  effect 
The  secretary  of  state,  in  perfonning    of  adjudications!  Slate  t.  Broum,  10 
hia  duties  tLs  Kuditor  of  pnblio  ac    Or.  216. 
counts,  does  not  act  judicially,  nor 

Sdtiorttate.  §  3.  There  shall  be  a  seal  of  state,  kept  by  the  secre- 
tary of  state  for  official  purposes,  which  shall  be  called 
"The  seal  of  the  State  of  Oregon." 

Power  ana  du-      |  4.   The  powcr  and  duties  of  the  treasurer  of  state 

"«'■■  shall  be  such  as  may  be  prescribed  by  law. 

office  and  reo-       §  5.  -  The  govemor  and  the  secretary  and  treasurer  of 

tive  office™,  gtate  shall  severally  keep  the  public  records,  books,  and 
papers,  in  any  manner  relating  to  their  respective  offices, 
at  the  seat  of  government,  at  which  place  also  the  secre- 
tary of  state  shall  reside. 

oa^n  §  ^*   There  shall  be  elected   in  each  county,  by  the 

qualified  electors  thereof,  at  the  time  of  holding  general 

n  Or.  108.  elections,  a  county  clerk,  treasurer,  sheriff,  coroner,  and 
surveyor,  who  shall  severally  hold  their  offices  for  the 
term  of  two  years. 

DutioBOfslMrUr.— The  duties  of  jadsmeute,  and  processes  of  oonrts, 

the  aberiff  are  not  conQned  bj  this  and   matters    oonnected    therewith. 

section  to  those  functions  which  were  Other  duties  may  be  prescribed  by 

accuBtomed  to  be  performed  by  sher-  law:  Lane  v.  Code  Couttty,  10  Or.  ISS. 

id's,   such   BB  aiecntiDg    the  Orders,  See  g  IG  of  art  7. 

Other omcer*.       g  7,    Such  othcp  couuty,  township,  precluct,  and  city 

officers  as  may  be  necessary  shall  be  elected  or  appointed 

in  such  manner  as  may'be  prescribed  by  law. 

?r''™uniT''"'        S  8.   No  person  shdl  be  elected  or  appointed  to  a 

officers.  county  offico  who  shall  not  be  an  elector  of  the  county; 
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and  all  county,  township,  precinct,  and  city  officers  shall  y«b.M,t85B. 
keep  their  reapective  offices  at  such  places  therein,  and 
perform  such  duties  as  may  be  prescribed  by  law. 

§  9.   Vacancies  in  county,  township,  precinct,  and  city  v»c«Dei» 
offices  shall  be  filled  in  such  manner  as  may  be  prescribed 
by  lav. 

■      ARTICLE  VII. 

JUDICLAI.  DEPABTMBNT. 

g  1.  The  judicial  power  of  the  state  shall  be  vested  in  srof^iMcTi^ 
a  supreme  court,  circuit  courts,  and  county  court,  which      °'"  ^" 
shall  be  courts  of  record,  having  general  jurisdiction,  to  J^''(J,.'[5(^ 
be  defined,  limited,  and  regulated  by  law,  in  accordance  "O""-  *"• 
with  this  constitution.     Justices  of  the  peace  may  also 
be  invested  with  limited  judicial  powers,  and  municipal  couk^'* 
courts  may  bo  created  to  administer  the  regulations  of 
incorporated  towns  and  cities. 

Shsrifx  tri&l  not  JttdidaL  —  v.  0.  <b  a.  B.  Co.,  6  Saw.  262;  Oager 

The  Kbatatory  proceeding  to  tty,  bs-  t.  Bmrg,  6  Id.  237.     Bat  in  the  exei- 

fora  a  iberiffB  ]i>ry,  the  tight  to  prop-  cise  of  itajnriadiction  over  tJie  subject 

eriy  levied  upon  by  the  ahetifF^  u  not  of  laying  ont  and  opening  roadg,  it  is 

a  judicial  proceeding,  Euid  the  atatute  a  coort  of  apedaluid  limited  jaiiadic- 

providing  therefor  u  not  in  conflict  tioui  Thomptoa  v.  MuUnomah  Count]/, 

with  this  section  of  the  constitutioni  2  Or.  37;  Johtu  v.  Marion  Comtf/,  i 

(k^Hat  Lumbering  Co.  -r.  HaB,  9  Or.  Id.  46;  Stalt  v.  OJtixr,  4  Id.  180. 

93.  Juriadictioii  of Jiutlces' courts. 

JorlMlictiOD  of  COniLt^  GCnrtB.  — In  prescribing  tha  limit  of  the 
—  County  coarts  sre  coorta  of  general  amount  or  Tolne  over  which  jasticea' 
and  aaperior  jarisdiction,  m  to  nut-  conrta  hays  jnriadiction,  the  legisla- 
ters  over  which  tha  atat^taa,  under  tnre  ig  not  rettricted  to  the  amoont 
tbiaaection,  have  vested  in  them  origi-  to  which  such  joiisdictioa  extended 
nal  and  exclniive  jorisdiotion;  uid  as  at  Ote  time  of  the  adoption  of  the  con- 
to  such  matters  the  records  of  the  atitation.  The  constitution,  by  an- 
oOBnty  conrt  ia  entitled  to  all  the  l^al  thoriling  the  legialatnre  to  inveat 
presnmptions  that  belong  to  thoee  of  jasticeii  of  thd  peace  wiQk  "limited 
other  courts  of  general  and  BCperior  jorisdiction "  withont  defining  wluit 
jnmdiction:  RvMtU  v.  LeoAt,  3  Or,  that  limitation  shoold  be,  left  it  en- 
380;  TiaUn  v.  OaaM,  4  Id.  306;  tirel  j  to  the  discretion  of  the  legiala. 
JTonotfM  V.  Caain,  6  Id.  119;  Hdhaet  tnre:  Natand  v.  Ckittelh,  2  Or.  tt& 

g  2.   The  supreme  court  shall  consist  of  four  justices,  Bupt^iM 
to  be  chosen  in  districts  by  the  electors  thereof,  who  shall  """"^ 
be  citizens  of  the  United  States,  and  who  shall  have  re- 
sided in  the  state  at  least  three  years  next  preceding  their 
election,  and  after  their  election,  to  reside  in  their  re- 
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Ftb.iiuw.  spective  districts.  The  number  of  justices  and  districts 
may  be  increased,  but  shall  not  exceed  five,  until  the 
white  population  of  the  state  shall  amount  to  one  buD< 
dred  thousand,  and  shall  never  exceed  seven;  and  the 
boundaries  of  districts  may  be  changed,  but  no  change 
of  district  shall  have  the  effect  to  remove  a  judge  from 
office,  or  require  him  to  change  his  residence  without  his 
consent. 

Taraoiofflro.       §  3,  The  judges  first  chosen  under  this  constitution 

u  Or  88>.  Bhall  allot  among  themselves  their  terms  of  office,  so  that 
the  term  of  one  of  them  shall  expire  in  two  years,  one  in 
four  years,  and  two  in  six  years,  and  thereafter  one  or 
more  shall  be  chosen  every  two  years,  to  serve  for  the 
term  of  six  years. 

vicmcy.  g  4.   Every  vacancy  in  the  office  of  judge  of  the  su- 

preme court  shall  be  filled  by  election  for  the  remainder 
of  the  vacant  terra,  unless  it  would  expir«  at  the  next 
election,  and  until  so  filed,  or  when  it  would  so  expire, 
the  governor  shall  fill  the  vacancy  by  appointment. 

wbotobe  §  5.   The  judge  who  has  the  shortest  term  to  serve,  or 

chlei  Jortice.       ,,,  »i.-  ,  ' 

the  oldest  of  several  having  such  shortest  term,  and  not 

holding  by  appointment,  shall  be  the  chief  justice. 
jortidictiQii.        g  6.   The  supreme  court  shall  have  jurisdiction  only 
iBor.  Mt.        ^  revise  the  final  decisions  of  the  circuit  courts;  and 
i!  Or.'  iiiz        every  cause  shall  be  tried,  and  every  decision  shall  be 
iBor.su.        made  by  those  judges  only,  or  a  majority  of  them,  who 
did  not  try  the  cause  or  make  the  decision  in  the  circuit 
court. 
JJ^MUM         S  ^'   '^^®  terms  of  the  supreme  court  shall  be  ap- 
pointed by  law;  but  there  shall  be  one  term  at  the  seat 
of  government    annually.     And  at  the   close  of  each 
term  the  judges  shall  file    with  the  secretary  of  state 
concise  written  statements  of  the  decisions  made  at  that 
term. 

Terms  to  be  ftppoizit«d  hy  Uw.  order  of  court,  enterod  in  tbs  journal 

—  This  does  not  mean  that  the  le^cis-  thereof  in  term  time,  b;  authority  of 

lature  shall  specifically  designaite  the  &  atatuta  aathoriziog  snch  in  order, 

time  for  each  term  of  the  supreme  is  a  term  appointed  liy  taw:  Moont. 

court.      A   term  (^pointed  hj  aa  Paeiaood,  6  Or.  325. 
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g  0.  The  circuit  court  shall  be  held  twice,  at  least,  iu  Feb.i4.isia. 
each  year,  in  each  county  organized  for  judicial  purposes,  circuit  eonru. 
by  one  of  the  justices  of  the  supreme  court,  at  times  to 
be  appointed  by  law;  and  at  such  other  times  as  may  be 
appointed  by  the  judges  severally,  in  pursuance  of  law. 

§  9.   All  judicial  power,  authority,  and  jurisdiction  not  JQri»iUrtioii. 
vested  by  this  constitution,  or  by  laws  consistent  there-  sq,  ns. 
with,  exclusively  in  some  other  court,  shall  belong  to  the  J^of;  g^ 
circuit  courts;  and  they  shall  have  appellate  jutisdio- "'°^*'' 
tion  and  supervisory  control  over  the  county  courts,  and 
all  other  inferior  courts,  officers,  and  tribunals. 

Cit^  council  nifty  be  made  final  stuill  bo  the  final  Judge  o{  the  elcc- 

JoAge  of  election  of   mayor.  —  tion  and  qaalificatiDn  of  tbs  mayor: 

ThiB  Bection  of  the  constitation  is  not  3int<m  t,  Portland  Gommon  CoHJKil,  9 

violated  bf  a  provuion  in  the  charter  Or.  437. 
of  a  city  tfa&t  tlie  common  eounoil 

g  10.   When  the  white  population  of  the  state  shall  ™^*^i^^' 
amount  to  two  hundred  thouaand,  the  legislative  aaaem-  iVe^tfi^^SS? 
bly  may  provide  for  the  election  of  supreme  and  circuit  *""=*  f^*"**"- 
judges  in  distinct  classes,  one  of  which  classes  shall  con-  i.i  or.  sea. 
sist  of  three  justices  of  the  supreme  court,  who  shall  not 
perform  circuit  duty,  and  the  other  class  shall  consist  of 
the  necessary  number  of  circuit  judges,  who  shall  hold  DatiMoi. 
full  terms  without  allotment,  and  who  shall  take  the 
samo  oath  as  the  supreme  judges. 

Election  of  Judges.  — In  on  act  cea  thus  created,  until  tbe  next  gen- 
providing  for  the  election  ot  BQpreme  erol  election,  is  not  in  conflict  with 
and  circuit  judges  in  distinct  chuaea,  this  aection:  CBna  et  al, 'v.  Orttn^B0od 
a  proviaion  for  the  appointment  by  el  at,  10  Or.  230. 
the  goremor  of  jndgea  to  fill  the  offi- 

g  11.  There  shall  be  elected  in  each  county,  for  the  couniyjuara 
term  of  four  years,  a  county  judge,  who  shall  hold  the  coumycourt. 
county  court  at  times  to  be  regulated  by  law. 

County  Judge's  term  of  olBco.  merely  to  fill  an  unaipited  portion  of 

Under  tbi«  •ecbion   "the    term   at-  the  Four  yeats  for  which  a  predeoea- 

taches  to  the  penon,"  and  any  one  aor  may  nave  been  choseu  Slate  ex 

elected  a  county  judge  ia  chosen  for  reL  v,  John*,  3  Or.  fiSS. 
the  full  period  of  four  years,  and  not 

g  12.     The  county  court  shall  have  the  jurisdiction  Jori<Jfciionoi 

"  •  "  county  couru. 

pertaining  to  probate  courts,  and  boards  of  county  com- 
missioners,  and  such  other  powers  and  duties,  and  such  IgoriiS: 
civil  jurisdiction  not  exceeding  the  amount  of  value  of 
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ti-KigM.  five  hundred  dollars,  and  such  criminal  juriBdiction  not 
extending  to  death  or  imprisonment  in  the  penitentiary 
as  may  be  prescribed    by  law.      But    the    legislativo 

uQircom-  assembly  may  provide  for  the  election  of  two  commis- 
sioners to  sit  with  the  county  judge  whibt  transacting 
county  business  in  aay  or  all  the  counties,  or  may 
provide  a  separate  board  for  transacting  such  business. 

JurUdictioii  pertaining  to  Btato  Kepuately  and  to  some  ertsnt 
probate  courts. — Tha  appointment  historically.  Themle  a,  thatmileM 
of  goardians  for  infanta  and  insana  the  oontiary  appeon  tha  Lmgnage  of 
peraoDs  ia  tba  exercite  of  joiiadiction  the  conatltution  is  to  be  construed 
pertoiiungtoprobate coorta;  Moruutt*  intbeaecsainwhichitwaaimderatood 
T.  Catliit,  6  Or.  119.  in  the  coaabrj  at  the  time  the  con- 
In  determioiiig  what  ia  joriadiotion  atitation  waa  adopted.  And  probata 
"perbuning  to  probate  conrts"  nn-  jnriadiction,  ai  nnderstood  in  tlie 
dM  the  cooatitntion,  itia  necessaryto  teiritoiy  at  that  time,  included 
consider  what  jnriadictioo  probate  tha  power  to  decree  specific  per- 
courtahadatthetimetheconatitiitbii  foimance  by  the  adtniaistratar  ol 
woe  framed,  as  it  is  presumed  the  coatracts  made  b;  the  deceased  per- 
phrase "pertainingtoprobatecourtB"  son  for  the  convejouoe  of  land.  A. 
waa  used  in  that  inatrament  in  the  statute,  therefore,  providing  for  tha 
aonsa  in  which  it  waa  accepted  in  eierciae  of  snch  power  by  the  court 
Oregon  at  that  time.  The  common  of  probate  is  not  nncocBtitntioaal: 
law  fnmiahea  no  definition  of  thia  Adamt  v,  Lewi*,  6  Saw.  229. 
jnrisdiction,  and  ita  uatiue  and  ex-  Coimtjr  court  in  probate  is  a 
tent,  oa  nnderstood  in  the  United  conrt  of  genenl  and  anperior  juiia- 
Statea,  are  to  be  aacertained,  in  estch  diction:  See  note  to  g  1  of  art.   8. 

itigrauud       §  1'3.     The  county  judge  may  grant  preliminary  in- 
■£«■  junctions  and  such  other  writs  as  the  legislative  assembly 

may  authorize  him  to  grant,  returnable  to  the  circuit 
court,  or  otherwise,  as  may  be  provided  by  law;  and 
heas  may  hear  and  decide  questions  arising  upon  haheaz  corput; 

jpTovidcd  such  decision  be  not  against  the  authority  or 
proceedings  of  a  court  or  judge  of  equal  or  higher  juris- 
diction. 
^i^M-         8  14.     The  counties  having  less  than  ten   thousand 
B counties,   ^jjjjg  inhabitants  shall  be  reimbursed,  wholly  or  in  part, 
for  the  salary  and  expenses  of  the  county  court,  by  fees, 
per  centage,  and  other  equitable  taxation  of  the  business 
done  in  said  court,  and  in  the  ofl&ce  of  the  county  olerk. 
iinij  clerk,       g  |g      ^  couuty  clork  shall  be  elected  in  each  county 
for  the  term  of  two  years,  who  shall  keep  all  the  public 
records,  books,  and  papers  of  the  county,  record  con- 
veyances, and  perform  the  duties  of  clerk  of  the  circuit 
and  county  courts,  and  such  other  duties  as  may  be  pro- 
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scribed  by  law;  but  whenever  the  nnmber  of  voter's"ia'Jeb.i4.  ii 


any  county  shall  exceed  twelve  hundred,  the  legislative  Le^iittun 
asaembty  may  authorize  the  election  of  one  person  as  ^"J^lli. 
clerk  of  the  circuit  court,  one  person  aa  clerk  of  the  ".•':■' 

county  court,  and  one  person  recorder  of  conveyances. 

g  16.     A  sheriff  shall  be  elected  in  each  county  for  aherur. 
the  term  of  two  years,  who  shall  be  the  ministerial  officer 
of  the  circuit  and  county  courts,  and  shall  perform  such 
other  duties  as  may  be  prescribed  by  law. 

§  17.  There  shall  be  elected  by  districts  comprised  of  Pro»«:utint 
one  or  more  counties,  a  sufficient  number  of  prosecuting 
attorneys,  who  shall  be  tbe  law  officers  of  the  state,  and 
of  the  counties  within  their  respective  districts,  and 
shall  perform  such  duties  pertaining  to  the  administra- 
tion of  law  and  general  police  as  the  legislative  assembly 
may  direct. 

ProsecatiiiBr  attomvy  otumot    Utter  by  »  petwm  hoIdinK  tbs  former 
be  United  Statea  dictnct  attor-    will  be  deemad  s  regignation  thereof; 


nejr.  —The  datlea  of  the  ofBcet  of  Stale  tx  nl.  v.   OSibg,   Or.   Snp.  Ct. 

Srosecnting    attorney    and    Uuiled  Jan.  term,  1873.     (Ibis  com  doeB  not 

tfttcs  diatrict  attorney  are  incom-  appear  in  tiie  OregoD  reporto.) 
patible,   and  the  MMiptance  of  tlie 

g  18.  The  legislative  assembly  shall  so  provide  that  junm. 
the  most  competent  of  the  permanent  citizens  of  tbe 
county  shall  be  chosen  for  jurors;  and  out  of  the  whole 
number  in  attendance  at  the  court,  seven  shall  be  chosen 
by  lot  as  grand  jurors,  five  of  whom  must  concur  to  find 
an  indictment.  But  the  legislative  assembly  may  modify 
or  abolish  grand  juries. 

Drawing   of  grand  jurora.  —  shall  be  Aiaiwa   "  ont  of  tiie  whole 

An  act  which  proridea  that  the  clerk  nnmber  in  aUejtdtDKe  at  the  eotirt ";  and 

(boll  draw  &  grand  jury  from  the  an  indictment  by  a  grand  jary  so 

body  bE  the  jnron,  prior  to  tbe  term  drawn  is  invalid:  Statt  v.  Laiartnee, 

ol  court,  ia  void,  being  in  conflictwith  12  Or.  297. 
■  ■        "    t  the  grand    jnry 


fi  19.  Public  officers  shall  not  be  impeached:  but  in-  omcWdeUa- 

.  1*  IT  quondes. 

competency,  corruption,  malfeasance,  or  delinquency  in 
office  may  be  tried  in  the  same  manner  as  criminal 
offenses,  and  judgment  may  be  given  of  dismissal  from 
office,  and  such  further  punishment  as  may  have  been 
prescribed  by  law. 
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•.  \^  20.  The  governor  may  remove  from  office  a  judge  of 
t^e  supreme  court,  or  prosecuting  attorney,  upon  tho 
joint  resolution  of  the  legislative  assembly,  in  vbich 
two  thirds  of  the  members  elected  to  each  bouse  shall 
concur,  for  incompetency,  corruption,  malfeasance,  or 
delinquency  in  office,  or  other  sufficient  cause  stated  in 
such  resolution. 

§  21.  Every  judge  of  the  supreme  court,  before  enter- 
ing  upon  the  duties  of  his  office,  shall  take  and  subscribe, 
and  transmit  to  the  secretary  of  state,  the  following  oath ; — 

"  I, ,  do  solemnly  swear  (or  affirm)  that  1 

will  support  the  constitution  of  the  United  States,  ant) 
the  constitution  of  the  state  of  Oregon;  and  that  I  will 
faithfully  and  impartially  discharge  the  duties  of  a  judge 
of  the  supreme  and  circuit  courts  of  said  state,  according 
to  the  best  of  my  ability,  and  that  I  will  not  accept  any 
other  office,  except  judicial  offices,  during  the  term  for 
which  I  have  been  elected." 


ARTICLE  Vin. 

EDUCATION   AND   SCHOOL   LANDS. 

BnnrtDt^-  g  J,  The  govemor  shall  be  superintendent  of  public 
butrncUon.  instruction,  and  his  powers  and  duties  in  that  capacity 
shall  be  such  as  may  be  prescribed  by  law;  but  after  tho 
term  of  five  years  from  the  adoption  of  this  constitution, 
it  shall  be  competent  for  the  legislative  assembly  to  pro- 
vide by  law  for  the  election  of  a  superintendent,  to  pro- 
vide for  bis  compensation,  and  prescribe  his  powers  and 
duties. 

§2.  The  proceeds  of  all  the  lands  which  have  been,  or 
hereafter  may  be,  granted  to  this  state,  for  educational 
purposes  (excepting  the  lands  heretofore  granted  to  and 
(aid)  in  the  establishment  of  a  university),  all  the  moneys 
and  clear  proceeds  of  all  property  which  may  accrue  to 
the  state  by  escheat  or  forfeiture;  all  moneys  which  may 
be  paid  as  exemption  from  military  duty;  the  proceeds 
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of  all  gifta,  devises,  and  bequesta,  made  by  any  person  rBb-M-uaa. 
to  the  state  for  common-school  purposes;  the  proceeds  of 
all  property  granted  to  the  state,  when  the  purposes  of 
such  grant  shall  not  be  stated;  all  the  proceeds  of  the 
five  hundred  thousand  acres  of  land  to  which  this  state 
is  entitled  by  the  provisions  of  an  act  of  Congress,  en- 
titled "An  act  to  appropriate  the  proceeds  of  the  sales  of 
the  pubUo  lands,  and  to  grant  pre-emption  rights,  ap- 
proved September  4,  1841,"  and  also  the  five  per  centum 
of  the  net  proceeds  of  the  sales  of  the  public  lands,  to 
which  this  state  shall  become  entitled  on  her  admission 
into  the  Union  (if  Congress  shall  consent  to  such  appro- 
priation of  the  two  grants  last  mentioned)  shall  be  set 
apart  as  a  separate  and  irreducible  fund,  to  be  called  the 
common-school  fund,  the  interest  of  which,  together  with 
all  other  revenues  derived  from  the  school  land  men- 
tioned in  this  section,  shall  be  exclusively  applied  to  the 
support  and  maintenance  of  common  schools  in  each 
school  district,  and  the  purchase  of  suitable  libraries  and 
apparatus  therefor. 

g  3.    The  legislative  assembly  shall  provide  by  law  for  sjttem^Mm- 
the  establishment  of  a  uniform  and  general  system  of 
common  schools. 

§  4.    Provision  shall  be  made  by  law  for  the  distribu-  ?chS?iuD4** 
tion  of  the  income  of  the  common-school  fund  among 
the  several  counties  of  the  state,  in  proportion  to  the 
number  of  cliildren  resident  therein,  between  the  ages  of 
four  and  twenty  years. 

§  5.  The  governor,  secretary  of  state,  and  state  treos-  siaaoricbocij 
urer  shall  constitute  a  board  of  commissioners  for  the 
sale  of  school  and  university  lands,  and  for  the  invest- 
ment of  the  funds  arising  therefrom,  and  their  powers 
and  duties  shall  be  such  as  may  be  prescribed  by  law; 
provided,  that  no  part  of  the  university  funds,  or  of  the 
interest  arising  therefrom,  shall  be  expended  until  the 
period  of  ten  years  from  the  adoption  of  this  constitu- 
tion, unless  the  some  shall  be  otherwise  disposed  of  by 
the  consent  of  Congress  for  common-school  purposes. 
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Tth.  It,  MSI.         OoBtnd  of  ftinda  bjr  the  board  fnitds  wmdag  from  the  ttle  of  school 

of  conuniaaioners.  —The   legiaU-  uid  umvemty  lasd^  ud  rest  it  in 

tore  cannot  t&ko  bom  tho  board  of  the  treamreiB  of  the  ooontiea  where 

comrninionen  created  by  thU  Bection  the  land  lies:  Flebdner  y.  Chadaici, 

of  the  conetitation  the  control  of  the  6  Or.  152. 


ARTICLE  IX. 


g  1.  The  legiBlatire  asaembly  shall  provide  by  law  for 
uniform  and  equal  rate  of  assessment  and  taxation;  and 
shall  prescribe  such  regulations  as  shall  secure  a  just 
valuation  for  taxation  of  all  property,  both  real  and  per- 
sonal, excepting  such  only  for  municipal,  educational, 
literary,  scientific,  religious,  or  charitable  purposes,  as 
may  be  specially  exempted  by  law. 

Taxation  miut  be  equal  and  property  within  the  purview  of  this 

nniform.  —  A  tax  i*  equal  and  am-  leotion,  and  are  therefore  Bubjcct  to 

form  within  the  meaning  of  thiipro-  tax^tioa:  PoppUtonv.  Yam/dtlCoimly, 

vision  when  it  is  eqnul  and  uniform  8  Or.  337. 

thronghont  the  tazmg  district;  City        Mortgages  upon  land  in  the  state 

qfBeul  PorUand  t.  JfuSnonioA  County,  may  he  taxed  aa  property,  irrenwcUve 

G  Or.  62.  of  vbere  the  owner  of  debt  Uiereby 

An  aisesiing  upon,   the   lots  and  secured  resides:  Mwnford  t.  SeatU, 

blocks  abattinE  on  a  street  for  the  11  Or.  (i7. 

improvement  thereof  is  not  unequal        No  class  of   property  not  falling 

and  ununiform  assessment  and  tfizo-  within  the  exceptions  specified  in  the 

tion;  Kinqy.  Portland,  2  Or.  146;  see  constitution  can  be  exempted  by  legis- 

notatog^2of  art.  1.  lationfromtaiation;  Cra^;/ilni  v.  Z'tnn 

All  propertrmoat  be  taxed.—  Com\fy,  II  Or.  4^2;  Dtmdte  Uortgagt 

Notes  and   mortgages  are   personal  etc  Co.  v.  Sdaol  Dutrict,  10  Saw.  52. 

g  2.  The  legislative  assembly  shall  provide  for  raising 
revenue  sufficient  to  defray  the  expenses  of  the  state  for 
each  fiscal  year,  and  also  a  sufficient  sum  to  pay  the  in- 
terest  on  the  state  debt,  if  there  be  any. 

g  3.  Ko  tax  shall  be  levied  except  in  pursuance  of  law, 
and  every  law  imposing  a  tax  shall  state  distinctly  the 
object  of  the  same,  to  which  only  it  shall  be  applied. 

§  4.  No  money  shall  be  drawn  from  the  treasury  but 
in  pursuance  of  appropriations  made  by  law, 

g  5.  An  accurate  statement  of  the  receipts  and  expen- 
ditures of  the  public  money  shall  be  published  with  the 
laws  of  each  regular  session  of  the  legislative  assembly. 

§  6,  Whenever  the  expenses  of  any  fiscal  year  shall 
exceed  the  income,  the  legislative  assembly  shall  provide 
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for  levying  a  tax  for  the  ensuing  fiscal  year,  sufficient,  tth.  u,  i8». 
with  other  sources  of  income,  to  pay  the  deficiency,  as 
welt  as  the  estimated  expense  of  the  ensuing  fiscal  year. 

g  7.  Laws  making  appropriations  for  the  salaries  of  Appropn*- 
public  officers  and  other  current  expenses  of  the  state 
shall  contain  provisions  upon  no  other  subject.  uor.sii. 

CiUTMit     sxpanaes      of      the  cupaid.     Hie    phnue   "cnmiit    ei- 

Btftte.  —  Iawb    making    appropria-  pensea  "  is  not  roBtrictad  in  its  mean- 

timiB  for  Boluies  of  o&cen,  and  '  *cnr-  mg  tn  ezpensos  to  be  inciUTed  titer 

rant  expenses  of  the  sbite"  m»f  em-  tha  pastags  of  tlie  appiopnation  bill: 

bnce    appropriatioas     for   expenses  Biaill  v.  JbrAori,  7  Cfa'.  08. 
incnrnd  in  tha  past  and  remaining 

g  8.  All  stationery  required  for  the  use  of  the  state  sutionarr, 
shall  be  furnished  by  the  lowest  responsible  bidder,  ntsbad. 
under  such  regulations  as  may  be  prescribed  by  law. 
But  no  state  officer,  or  member  of  the  legislative  assem- 
bly, shall  be  interested  in  any  bid  or  contract  for  -fur- 
nishing Buch  stationery. 

ARTICLE  X. 


g  1.  The  militia  of  this  state  shall  consist  of  all  able-  loutu. 
bodied  male  citizens  between  the  ages  of  eighteen  and 
forty-five  years,  except  such  persons  as  now  are  or  here- 
after may  be  exempted  by  the  laws  of  the  United  States 
or  of  this  state. 

g  2.    Persons,  whose  religious  tenets  or  conscientious  wboazampt. 
scruples  forbid  them  to  bear  arms,  shall  not  be  compelled 
to  do  so  in  time  of  peace,  but  shall  pay  an  equivalent  for 
personal  servicL'. 

g  3.   The  governor  shall  appoint  the  adjutant-general  oaicw* 
and  the  other  chief  oflScers  of  the  general  staff,  and  his 
own  staff,  and  all  of&cera  of  the  line  shall  be  elected  by 
the  persons  subject  to  military  duty  in  their  respective 
districts. 

g  4.  The  majors-general,  brigadiers-general,  colonels  sufr-oincen. 
or  commandants  of  regiments,  battalions,  or  squadrons, 
Bhall  severally  appoint  their  staff-officers,  and  the  gov- 
ernor shall  commission  all  ofiSoers  of  the  line  and  staff  Qownorto 
ranking  as  such. 
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Feb.  K  u5Bl  g  5.  The  legislative  assembly  shall  fix  by  law  the 
Lcfrisiaiara  to  method  of  dividing  the  militia  into  divisions,  brigades, 
ttoDsior  regiments,  battalions,  and  companies,  and  make  all  other 

needful  rules  and  regulations  in  such  manner  as  they 
may  deem  expedient,  not  incompatible  with  the  consti- 
tution or  laws  of  the  United  States,  or  of  the  constitution 
of  this  state,  and  shall  fix  the  rank  of  all  staff-offlcers. 


ARTICLE    XL 

COBPOKA.TIONS    AND   INTERNAL    tUPROVBUENTS. 

g  1.  The  legislative  assembly  shall  not  have  the  power 
to  establish  or  incorporate  any  bank,  or  banking  com- 
pany, or  moneyed  institution  whatever;  nor  shfill  any 
bank,  company,  or  institution  exist  in  the  state  with  the 
privilege  of  making,  issuing,  or  putting  into  circulation 
any  bill,  check,  certificate,  promissory  note,  or  other 
paper,  or  the  paper  of  any  bank,  company,  or  person,  to 
circulate  as  money. 

limitation  of  pow«r  to  estab-  callod  Attentioa  to  the  tact  tlxst  thii 

linh  baalu.  —  Tha  eatablighment  or  aootion  of  ths  conititation,   aa   en- 

iD  corporation  of  bankn  is  not  iohib'  grossed,  is  irithout  panchi&tion.   Tha 

ited,     excepting      only    buiki    »nd  lamicoloa  which   appean    after  ths 

moneyed  uutitations  with  the  privi-  word    "whatever,      as    printed    in 

lege  of  making,  issuing,   or  patting  former  compilations  of  tiio   lam,  is 

into  circulation  bills,  checks,  etc.,  to  considerod  by  the  supreme   court  a 

circulate  aa  money :  8lai«  ee  rtL  t.  clerical  error.     A  comma  ia  inaeitcd 

Hibernian  Saangi  Bani,  8  Or.  396.  in  this  compilation,  in  place  of  tha 

In  this   cou   Chiof  Jaitic«  Kelljr  «eiiucoloii,Hath«tiatui«lpunctaation. 

§  2.   Corporations  may  be  formed  under  general  laws, 

but  shall  not  be  created  by  special  laws,  except  for  muoi- 

^,1^^^^     cipal  purposes,     Alt  laws  passed  pursuant  to  this  section 
may  be  altered,  amended,  or  repealed,  but  not  so  as  to 
impair  or  destroy  any  vested  corporate  rights. 
Liabtwof  g  3.  The  stockholders  of  all  corporations  and  joint- 

stock  companies  shall  be  liable  for  the  indebtedness  of 
la  Or.  82*.        gaid  corporation  to  the  amount  of  their  stock  subscribed 
and  unpaid,  and  no  more. 

stockholder'!    liability. —The  When  thair  itock  anlMcnptioiu  «ra 

Indiridual   liability   of   stockholders  paid  np,  they  are  discharged  from  oU 

for  the  debts  of  the  corporation   is  perscaialliabiLty:  Bvthv.  Cartari^ 

limited  by  this  section  to  the  amount  7  Or.  329;  Bo^u  ft  al.  t.  SUver  MiO 

of  their  itoek  enhscribed  and  unpaid.  Mitrnig  Co.,  9  Id.  200. 


CoTporatlon* 
to  be  formed , 
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g  4.   UTo  person's  property  shall  be  taken  by  any  cor-  Feb.  ij  itsa. 
potation,  under  authority  of  law,  without  compensation  compenMtion 
beine  first  made  or  secured  in  such  manner  as  may  be  taken  br  c<». 
prescnbed  by  law. 

AppropriBti(}&  of  land  by  rail-  CompensaitiDii    for   property    hppro- 

vay    eompaay.  —  ^e    l^isUtnre  piat«d  l>j  «  corporation  cansista:  1. 

cannot  aathoriza  by  any  process  a  Of  the  octaal  valae  of  the  parcel  ap- 

private    corpoiti^oQ    to   appropriate  propriated;  and  2,   Of  tha  ezcesa  of 

tho  property  of  an  indindaal  with-  damages,  if  any,  to  tiia  residua  of  tbe 

ont  jQst  compensation  first  assessed  property  over  tha  benefits  thereto,  by 

and  teiidai«di  0.  B.  Oo,  t.  HUl,  S  Or.  reason  of  Bnch  appropriation:   Willa. 

Sll.  mdU  FaiU  L.  &  C.  Co.  v.  Kelly,  3  Or. 

Measora  of  compmsation.  —  99;  O.  O.  B.  Co.  t.  Wall,  3 1£  428. 

g  5.  Acts  of  legislative  assembly  incorporating  towns  Besirfetions 
and  cities  shall  restrict  their  powers  of  taxation,  borrow-  ^^''?"' 
ing  money,  contracting  debts,  and  loaning  their  credit. 

Contractmg  debtai.  —  Snteiing  t.  Salem,  G  Or,  29.  An  ordinance 
into  an  agreement  by  a  mnnicipu  assuming  a  liability  payable  in  in- 
eorporatioD  to  pay  certain  sum*  in  stallmente,  and  axcee&ig  in  the  ag- 
tiia  fntare  in  instollmanta  is  "con-  gr^te  the  amonat  of  mdobtfidneot 
tractbtg  debts  "  to  the  aggregate  which  the  city  is  allowed  by  its  charter 
amount  of  the  payments  acreed  to  to  contract,  is  in  riolatioQ  of  this  seo- 
bo  made,  notwithstanding  the  mnni-  tion  and  void,  notwithstanding  pro- 
dpality  has  the  power  to  raise  a  mf.  vision  is  made  in  the  ordinance  for 
ficient  Bam  by  Nation  to  meet  the  the  paytneat  of  the  instaUments  as 
payments  as  they  fall  due;  and  if  the  they  fall  daa  by  levying  a  tax  there- 
amount  exceed  that  to  which  tha  cor-  fori  Couitm  tt  vx.  v.  Portland,  1 
"  Q  is  limited  by  its  charter,  the  Deady,  iOA, 
—  *■  '»  void:  Salem  Water  Co. 


§6.    The  state  shall  not  subscribe  to  or  be  interested  state  not  to  be 
in  the  stock  of  any  company,  association,  or  corpora-  eompany. 
tion. 

§  7.    The  legislative  assembly  shall  not  loan  the  credit  •^'J?!*^'''^"' 
of  the  state,  nor  in  any  manner  create  any  debts  or  lia-  lo^n^d. 
bilities  which  shall  singly  or  in  the  aggregate  with  pre-  Limitation 
vious  debts  or  liabilities  exceed  the  sum  of  fifty  thousand  contt^u" 
dollars,  except  in  case  of  war,  or  to  repel  invasion  or 
suppress  insurrection;  and  every  contract  of  indebted- 
ness entered  into  or  assumed  by  or  on  behalf  of  the 
state,  when  all  its  liabilities  and  debts  amount  to  said 
sum,  shall  be  void  and  of  no  effect. 

88.  The  state  shall  never  assume  the  debts  of  any  state  not  to  as- 
county,  town,  or  other  corporation  whatever,   unless  o*"^  ""iw^ 
such  debts  shall  have  been  created  to  repel  invasion, 
suppress  insurrection,  or  defend  the  state  in  war. 
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Ftb.i«.iaefl.         g  9.   No  county,  city,  town,  or  other  municipal  cor- 
uanidpia  oot-  poralion,  by  vote  of  ita  citizens  or  otherwise,  shall  be- 
come a  stockholder  in  any  joint-stock  company,  cor- 
poration, or  association  whatever,  or  raise  money  for, 
or  loan  its  credit  to,  or  in  aid  of,  any  such  company,  cor- 
poration, or  association. 
JjjSo'S-'ir.        8  10.  No  county  shall  create  any  debts  or  liabilities 
co^^'debu.  which  shall  singly  or  in  the  aggregate  exceed  the  sum  of 
five  thousand  dollars,  except  to  suppress  insurrection  or 
repel  invasion;  but  the  debts  of  any  county  at  the  time 
this  constitution  takes  effect  shall  be  disregarded  in  esti- 
mating the  sum  to  which  such  county  ia  limited. 

ARTICLE  Xir. 

STATB   PBnfTBB. 

•uMpitntu.  g  X.  There  shall  be  elected  by  the  qualified  electors  of 
the  state,  at  the  times  and  places  of  choosing  members 
of  the  legislative  assembly,  a  state  printer,  who  shall 
hold  his  office  for  the  term  of  four  years.  He  shall  per- 
form all  the  public  printing  for  the  state  which  may  be 
provided  by  law.  The  rates  to  be  paid  to  him  for  such 
printing  shall  be  fixed  by  law,  and  shall  neither  be  in- 
creased nor  diminished  during  the  term  for  which  he 
shall  have  been  elected.  He  shall  give  such  security  for 
the  performance  o{  his  duties  as  the  legislative  assembly 
may  provide. 

ARTICLE  Xin. 


g  1.  The  governor  shall  receive  an  annual  salary  of 
fifteen  hundred  dollars.  The  secretary  of  state  shall  re- 
ceive an  annual  salary  of  fifteen  hundred  dollars.  The 
treasurer  of  state  shall  receive  an  annual  salary  of  eight 
hundred  dollars.  The  judges  of  the  supreme  court  shall 
each  receive  an  annual  salary  of  two  thousand  dollars. 
They  shall  ireceire  no  fees  or  perquisites  whatever  for 
the  performance  of  any  duties  connected  with  their  re- 
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Bpective  offices;  and  the  compensation  of  officers,  if  not  F«b.  m.  uet. 
fixed  by  this  constitution,  ahall  be  provided  by  law. 

SecntmcT  draws  govsmor'a  gorenior,  aa  prtmded  in  g  8  of  art 
Mtlaiy,  whtax. — Ths  aecretary  of  6,  ia  Entitled  to  tlie  nUry  of  gover- 
Btate,  whUo  performing  the  datiei  of    nor:  Okadrnd:  v.  BarAart,  11  Or.  3S9. 

AETICLE  XIV. 

BBAT  OF   QOTBRNUENT. 

§  1.  The  legislative  assembly  shall  not  have  power  to  B«atofgo7«ni- 
establish  a  permanent  seat  of  government  for  this  state. 
But  at  the  first  regular  session  after  the  adoption  of  this 
constitution,  the  legislative  assembly  shall  provide  by 
law  for  the  submission  to  the  electors  of  this  state  at  the 
next  general  election  thereafter,  the  matter  of  the  selec- 
tion of  a  place  for  a  permanent  seat  of  government;  and 
no  place  shall  ever  be  the  seat  of  government  under  such 
law,  which  shall  not  receive  a  majority  of  all  the  votes 
cast  on  the  matter  of  such  election. 

Beat  of  govamioe&t  Mttled  by  die  eleotiDii  in  18B2,  no  point  lecdved 
vote.  — By  act  of  October  19,  1860,  a  majority  of  tho  votes.  At  the  clcc- 
Uio  location  of  tho  seat  of  government  tion  in  1664,  Salem  received  0,108 
woa  anbmitted  to  tho  popular  vot«  at  votes,  Portltutd  3,864  vot«a,  Eugcno 
tbo  next  general  election  in  Jane,  1,688  votes,  and  ail  other  places  677 
18G2,  and  every  general  election  votea;  Salem  receiving  79  majority  of 
thereafter,  until  "aoms  one  point"  tho  whole  vote  cast,  wlierenpon  Saleai 
should  receive  a  majority  of  all  the  waa  duly  declared  "Qie  permanent 
vote*  cast,   npon  the  qncetion.     At    aeat  of  govemmeDt." 

g  2.   Ko  tax  shall  be  levied,  or  money  of  the  state  ez-  8iaiohDiis& 
pended,  or  debt  contracted  for  the  erection  of  a  state 
house  prior  to  the  year  eighteen  hundred  and  sixty-five. 

g  3.  The  seat  of  government,  when  established  aa  pro-  seatof  govem- 
vided  in  section  1,  shall  not  be  removed  for  the  term  movea. 
of  twenty  years  from  the  time  of  such  establishment;  nor 
in  any  other  manner  than  as  provided  in  the  first  section 
of  this  article:  provided,  that  all  the  public  institutions  Pubiio  tmtita- 

lions,  location 

of  the  state,  hereafter  provided  for  by  the  legislative  <>'■ 
assembly,  shall  be  located  at  the  seat  of  gOTernmenL 

ARTICLE  XV. 

MISCELLANEOUS. 

g  1.  All  officers,  except  members  of  the  legialatiTe 
assembly,  shall  hold  their  offices  until  their  successors 
are  elected  and  qualified. 
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F«b.  u,  ista.         g  2.  When  the  duration  of  any  office  is  not  provided 
Tenureoi        fot  hj  this  constHutioo,  it  may  be  declared  by  law;  and 

if  not  ao  declared,  such  office  shall  be  held  during  the 
14  o^'  MT  ploasare  of  the  authority  making  the  appointment  But 
aoorisTi        the  legislative  assembly  shall  not  create  any  office,  the 

tenure  of  which  shall  be  longer  than  four  years. 
OatbotoBoer.      g  3_  Every  person  elected  or  appointed  to  any  office 
i4  0r.».         under  the  constitution  shall,  before   entering  on   the 
i4  0r.u3.        duties  thereof,  take  an  oath  or  affirmation  to  support  the 

constitution  of  the  United  States,  and  of  this  state,  and 

also  an  oath  of  ofSce. 
^tt^tpio-       g  4.   Lotteries,  and  the  sale  of  lottery  tickets,  for  any 

purpose  whatever,  are  prohibited,  and  the  legislative 

assembly  shall  prevent  the  same  by  penal  laws. 
Fropertvof  g  6.   The  property  and  pecuniary  rights  of  every  mar- 

vom«D.  liei^  woman,  at  the  time  of  marriage,  or  afterward  ac- 

g  oi  297.         quired  by  gift,  devise,  or  inheritance,  shall  not  be  subject 

to  the  debts  or  contracts  of  the  husband;  and  laws  shall 

be  passed  providing  for  the  registration  of  the  wife's 

separate  property. 
Property  of  nuurtedvomeii. —    doea  not  affoct  rights  Tested  in  tits 

Whatarer  property  a  womaa  boa  at    hatband  before  Ibe  conttitntioii  took 

tiie  timaof  heriDarria^,  orafterward    eEbct:  Starr  r.  Bamilirm,   1  Deady, 

acquires  by  gift,  devise,  or  inherit-    274. 

- — -  renuuna  hers  until  she,  by  her        The  protection  given  by  this  pro- 


own  consent,  ozproas  or  implied,  parte    vision  of  the  constitution  ti 

with  it;   Brummcl  v.  Weaver,  2  Or,     ertv  of  married  women  oiucimo   h 

173;  Ha-jk  v.  OUenMmer,  6  Id  231;    waU  to  those  who  were  mairied  be- 


KparaU  property  of  the  wife:  Evgh  T.  V.  Ottenltamer,  tapm.    Bat  s> 

OUerUaimer,  nipra;  Starr  t.  BamUbm,  t.  Hamilton  and  StMi^ld  v.  Mea- 

1  Deody,  272;  Staajtefitldv.  Mtmia,  tUi,  mpm. 

8  Saw.  41.    la3laTTV.BamiUini,tiia       Contracts    between  hoabuid 

propositioniadecliiredby  JadgsDendy  and  wife. — Hie  constitutional  pro- 

to  bo  the  law,  "bo  far,  at  least,  as  visions  in  relation  to  the  property  of 

third  persona  are  concerned";  but  in  married  women  do  not  abrogate  the 

SliMl^fitldy.ifcnaaea,iheBamelearDed  common-law  rule  that  husband  and 

judge    held   the  proposition  correct  wife  are  incapable  of  entering  into 

wi^out  Uie  qnaljlication  suggested  cootracts  with  each  other:   Pitman  v. 

in  Starr  v.  Hamillon.  PUman,  4  Or.  208;  EffeU  v.  lliaA,  6 

This  provision  of  the  conatitution  Id.  25S. 

I  6.  No  county  shall  be  reduced  to  an  area  of  less  than 
four  hundred  square  miles;  nor  shall  any  new  county 
be  established  in  this  state  containing  a  less  area,  uor 
unless  such  new  county  shall  contain  a  population  of  at 
least  twelve  hundred  inhabitants. 
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§  7.  Ko  state  officers  or  members  of  the  legislative  Paii.i4.igsx 
assembly  shall  directly  or  indirectly  receive  a  fee,  or  he  ometn  to  re- 
engaged as  cooDsel,  agent,  or  attorney  in  the  prosecution  Mrwncuw. 
of  any  claim  against  this  state. 

§  8.  Ko  Chinaman,  not  a  resident  of  the  state  at  the  chiDameTi  not 
idoption  of  this  constitution,  shall  ever  hold  any  real  SSSe'^dS'"^ 
estate  or  mining  claim,  or  work  any  mining   claim  ^"''*-- 

The  legislative  assembly  shall  provide  by  law  in  the 
most  effectual  manner  for  carrying  out  the  above  pro- 
Tision, 

ARTICLE  XVL 

BoimDAniEs. 

§  !•  ^  Older  that  the  boundaries  of  the  state  may  be  Boundariwoi 
known  and  established,  it  is  hereby  ordained  and  de- 
clared that  the  state  of  Oregon  shall  be  bounded  aa  fol- 
Iowa,  to  wit:— 

Beginning  one  marine  league  at  sea,  due  west  from 
the  point  where  the  forty-second  parallel  of  north  lati- 
tode  intersects  the  same;  thence  northerly  at  the  same 
distance  from  the  line  of  the  coast  lying  west  and  oppo- 
site the  state,  Including  all  islands  within  the  jorisdic- 
ttoQ  of  the  United  States,  to  a  point  due  west  and  opposite 
the  middle  of  the  north  ship  channel  of  the  Colombia 
fiiver;  tbence  easterly  to  and  up  the  middle  channel  of 
uai  river,  and  when  it  is  divided  by  islands,  up  the 
middle  of  the  widest  channel  thereof,  and  in  like  manner 
up  the  middle  of  the  main  channel  of  Snake  Kiver  to 
the  mouih  of  the  Owyhee  Biver;  thence  due  south  to  the 
parallel  of  latitude  forty-two  degrees  north;  thence  west 
along  said  parallel  to  the  place  of  beginning,  including 
JDiisdiction  in  civil  and  criminal  cases  upon  the  Colum- 
bia River  and  Snake  River,  concurrently  with  states  and 
territories  of  which  those  rivers  form  a  boundary  in 
common  with  this  state.  But  the  Congress  of  the  United 
States,  in  providing  for  the  admission  of  this  state  into 
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reb.n.iBM.     the  Uoiou,  may  make  the  said  northern  boundary  con- 
form to  the  act  creating  the  territory  of  Washington. 

Bonndariea. — The  aortli  bona-  Wollo,  vliera  the  forty-Bixth  parallel 

dary  o£  the  state  ai  provided  by  tha  of  north  latitnda  crosses  said  riyar; 

conBtitction  vaa  changed  by  the  aot  thenca  east,  on  said  parallel,  to  the 

of  Conft'^BS  admitting  tho  state,  hy  middle  of  the  main  channel  of  the 

lalntitating  for  the  words,  "and  in  Shoshone  or  Snake  Biver,  thence  up 

like  manner  cp  the  middle  of  the  the  middle  of  the  main  channel  of 

main  ohannel  of  Snake  River/' the  laid  river"t  See  Act  of  AdmissioD, 

words  "to  a  point  near  Fort  Walls  1 1. 


ABTICLE  XVII. 

AUENDHBNTS. 

g  1.  Any  amendment  or  amendments  to  this  consti- 
tution may  be  proposed  in  either  branch  of  the  legisla- 
tive assembly,  and  if  the  same  shall  be  agreed  to  by  a 
miyority  of  all  the  members  elected  to  each  of  the  two 
houses,  such  proposed  amendment  or  amendments  shall, 
with  the  yeas  and  nays  thereon,  be  entered  on  their 
journals,  and  referred  to  the  legislative  assembly  to  be 
chosen  at  the  next  general  election;  and  if,  in  the  legis- 
lative assembly  so  next  chosen,  such  proposed  amend- 
ment or  amendments  shall  be  agreed  to  by  a  majority  of 
all  the  members  elected  to  each  house,  then  it  shall  be 
the  duty  of  the  legislative  assembly  to  submit  such 
amendment  or  amendments  to  the  electors  of  the  state, 
and  cause  the  same  to  be  published  without  delay  at 
least  four  consecutive  weeks  in  several  newspapers  pub- 
lished in  this  state;  and- if  a  m^ority  of  said  electors 
shall  ratify  the  same,  such  amendment  or  amendments 
shall  become  a  part  of  this  constitution. 

§  2.  If  two  or  more  amendments  shall  be  submitted 
in  such  manner  that  the  electors  shall  vote  for  or  against 
each  of  such  amendments  separately,  and  while  an 
amendment  or  amendments  which  shall  have  been 
agreed  upon  by  one  legislative  assembly  shall  be  await- 
ing the  action  of  a  legislative  assembly,  or  of  the  elec- 
tors, no  additional  amendment  or  amendments  shall  be 
proposed. 
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ARTICLE  XVIII. 

SCHEDULE. 

g  1,   For  the  purpose  of  taking  the  rote  of  the  elec-  Feb.  14,  uss. 
tors  of  the  state  for  the  acceptance  or  rejection  of  thia  Election  tor  »e- 
constitution,  an  election  shall  be  held  on  the  second  itSttonontM' 
Monday  of  November,  in  the  year  1857,  to  be  conducted 
according  to  existing  laws  regulating  the  election  of 
delegate  in  Congress,  so  far  as   applicable,  except  as 
herein  otherwise  provided, 

§  2.  Each  elector  who  offers  to  vote  upon  this  consti-  QuesUom. 
tution  shall  be  asked   by  the  judges  of  election  this 
question; — 

Do  you  vote  for  the  constitution — yes,  or  no? 

And  also  this  question:  — 

Do  you  vote  for  slavery  in  Oregon — yes,  or  no? 

And  also  this  question: — • 

Do  you  vote  for  free  negroes  in  Oregon — yes,  or  no? 

And  in  the  poll-books  shall  be  columns  headed  re- 
spectively, "constitution,  yes";  "constitution,  no";  "free 
negroes,  yes";  "free  negroes,  no";  "slavery,  yes";  "slav- 
ery, no." 

And  the  names  of  the  electors  shall  be  entered  in  the  Retunuof 
poll-books,  together  with  their  answers  to  the  said  ques- 
tions, under  their  .appropriate  heads.  The  abstracts  of 
the  votes  transmitted  to  the  secretary  of  the  territory 
shall  be  publicly  opened  and  canvassed  by  the  governor 
and  secretary,  or  by  either  of  them,  in  the  absence  of 
the  other; -and  the  governor,  or  in  his  absence  the  sec- 
retary, shall  forthwith  issue  his  proclamation,  and  pub- 
lish the  same  in  the  several  newspapers  printed  in  this 
state,  declaring  the  result  of  the  said  election  upon  each 
of  said  questions. 

ProcliUiifttion  of  the  gOTemor.  aitions,   to  be  approTod   nod  det«r- 

—  FoUowmg  is  the  proclamation: —  termiued  at  an  electiiui  which   vaa 

Whereas,  the  peopla  of  the  tarri-  held  in  the  said  territory  on  the  ninth 
tor;  of  Oregon,  through  thair  dele-  day  of  November,  A.  I).  IS£7,  in  con- 
gate*  in  congreis  nssembled,  prepared  tonuit;  to  the  proriaiona  made  by 
a  conatitution  for  their  government  aaid  convention  of  delcsates;  and 
nnder  a  atate  organization,  and  aub-  Wheieas,  it  was  provided  lartber 
mitted  the  aame,  with  certain  props-  by  said  convention  of  delegatea,  that 
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the  remit  of  aaid  electloa  aliolild  be  of  permittms  the  midenoe  of  free 

~  annoanoedbyexecntdyeprochinatioQi  negroes,  and  6,010  votoe  againat  Uie 

— Therefore,  to  that  sDd  it  is  b«rel>7  ume. 

declared  and  made  known  that  at  tbo        la  teatitnoiiy  whereof,  I  have  here- 

•aid  election,  held  on  the  ninth  day  nnto  set  my  official   aignatiire  and 

of  November,  A-  C  1857,  there  were  canaed  the  seal  of  the  territory  to  be 

7,100  vot«a  given  for  the  adoption  of  affixed,  at  Salem,  this  fonrteenth  day 

the  Boid  conatitntion,  and  3,195  votes  of  December,  a.  p.  1857-       

againat    ita   adoption.      There  wan  [i.  s.]  QEORQE  L.   CDBRY. 

8,645  Totea  given  in  favor  of  alavery.        By  the  governor: 
and  7,727  vote*  against  alavery;  and  E.  F.  Easddio,  Stcrttmy. 

there  were  given  1,081  votes  in  favor        December  9,  1S67. 

g  3.  If  a  majority  of  all  the  votes  given  for  and  gainst 
'  the  constitution  shall  be  given  for  the  constitution,  then 
this  constitution  shall  be  deemed  to  be  approved  and  ac- 
cepted by  the  electors  of  the  state,  and  shall  take  effect 
accordingly;  and  if  a  majority  of  such  rotes  shall  be 
given  against  the  constitution,  then  this  constitution 
shall  be  deemed  to  be  rejected  by  the  electors  of  the  state, 
and  shall  be  void. 
I,  g  4.  If  this  constitution  shall  be  accepted  by  the  elec- 
tors, and  a  majority  of  all  the  votes  given  for  and  against 
slavery  shall  be  given  for  slavery,  then  the  following 
section  shall  be  added  to  the  bill  of  rights,  and  shall  be 
part  of  this  constitution: — 

"% — .  Persona  lawfully  held  as  slaves  in  any  state, 
territory,  or  district  of  the  United  States,  under  the  laws 
thereof,  may  be  brought  into  this  state;  and  such  slaves 
and  their  descendant^  may  be  held  as  slaves  within  this 
state,  and  shall  not  be  emancipated  without  the  consent 
of  their  owners." 

And  if  a  majority  of  such  votes  shall  be  given  ^[ainst 
slavery,  then  the  foregoing  section  shall  not,  but  the  fol- 
lowing  section  shall,  be  added  to  the  bill  of  rights,  and 
shall  be  a  part  of  this  constitution: — 

"  §  — .  There  shall  be  neither  slavery  nor  involuntary 
servitude  in  the  state,  otherwise  than  as  a  punishment 
for  crime,  whereof  the  party  shall  have  been  duly  con- 
victed." 

And  if  a  majority  of  all  the  votes  given  for  and  against 
free  negroes  shall  be  given  E^ainst  free  negroes,  then  the 
following  section  shall  be  added  to  the  bill  of  rights,  and 
shall  be  a  part  of  this  constitution: — 
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"8  — .  No  ft«e  negro  or  mulatto,  not  residing  in  this  F»b.iiiai9. 
state  at  the  time  of  the  adoption  of  this  constitution, 
shall  come,  reside,  or  be  within  this  state,  or  hold  any 
real  estate,  or  make  any  contracts,  or  maintain  any  suit 
therein;  and  the  legislative  assembly  shall  provide  by 
penal  laws  for  the  removal  by  public  officers  of  all  such 
negroes  and  mulattoes,  and  for  their  effectual  exclusion 
from  the  state,  and  for  the  punishment  of  persons  who 
shall  bring  them  into  the  state,  or  employ  or  harbor 
them." 

§  5.  Until  an  enumeration  of  the  white  inhabitants  of  Apporaon- 
the  state  shall  be  made,  and  the  senators  and  representa-  «>" jg^  'ep'*- 
tives  apportioned  as  directed  in  the  constitution,  the 
county  of  Marion  shall  have  two  senators  and  four  repre- 
sentatives; Lane,  two  senators  and  three  representativea; 
Clackamas  and  Waaco  one  senator  jointly,  and  Clack< 
amas  three  representatives,  and  Wasco  one  represen- 
tative; Yamhill,  one  senator  and  two  representativea; 
Folk,  one  senator  and  two  representatives;  Benton, 
one  senator  and  two  representatives;  Multnomah,  one 
senator  and  two  representatives;  Washington,  Columbia, 
Clatsop,  and  Tillamook  one  senator  jointly,  and  Washing, 
ton  one  representative,  and  Washington  and  Columbia 
one  representative  jointly,  and  Clatsop  and  Tillamook 
one  representative  jointly;  Douglas,  one  senator  and  two 
representatives;  Jackson,  one  senator  and  three  repre- 
sentatives; Josephine,  one  senator  and  one  representa- 
tive; Umpqua,  Coos,  and  Curry,  one  senator  jointly,  and 
Umpqua  one  representative,  and  Coos  and  Curry  one  rep- 
resentative jointly. 

8  6.  If  this  constitution  shall  be  ratified,  an  election  flection  wi- 
shall  be  held  on  the  first  Monday  in  June,  1858,  for  the  g^^^^at 
election  of  members  of  the  legislative  assembly,  a  repre-  ""*• 
sentative  in  congress,  and  state  and  county  officers;  and 
the  legislative  assembly  ahaU  convene  at  the  capital  on 
the  first  Monday  of  July,  1858,  and  proceed  to  elect  two 
senators  in  congress,  and  make  such  further  provision  as 
may  be  necessary  to  the  complete  organization  of  a  state 
government. 
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Fab,  n.  tt»         §  7,  All  laws  in  force  in  the  territory  of  Oregon  when 

pomurUwi.    this  Constitution  takes  effect,  and  consistent  therewith, 

shall  continue  in  force  until  altered  or  repealed. 

ShariiTa  aala  nnder  tarritorial  Bheriffa'  deeds,  whether  made  nndar 

•tatuta.  —  When  tha  atata  sovern-  ezecntion  israed  by  tha  distxict,  cir- 

ment  superseded  tha  territorial  gov-  onit,  or  connty  courts  were  wqnired 

emment,  the  laws  oE  the  territory  to  be  sabmittod  to  the  circuit  court 

were  continaed  in  force  until  the  code  of  the  state  for  confimiatioa:   IF  n^ 

took  efi^— June  1,  1S63,— and  all  v.  Toung  et  al.,  6  Or.  «J. 

oiDcen  to  con-      g  8.  All  officers  of  the  territory  of  Oregon,  or  under  its 
ddul  laws,  when  this  constitution  takes  effect,  shall  continue 

in  office  until  superseded  hy  the  state  authorities- 
bimeaagatDst      g  Q,   Crimes  and  misdemeanors  committed  against  the 

the  territory.  "  ^ 

territory  of  Oregon  shall  be  punished  by  the  state  as  they 
might  have  been  punished  hy  the  territory  if  the  change 
of  government  had  not  been  made. 

saviQgoici-        g  10.  All  property  and  rights  of  the  territory,  and  of 

and  liabilities,  the  several  counties,  subdivisions,  and  political  bodies 
corporate,  of  or  in  the  territory,  including  fines,  penal- 
ties, forfeitures,  debts,  and  claims  of  whatsoever  nature, 
and  recognizances,  obligations,  and  undertakings,  to  or 
for  the  use  of  the  territory,  or  any  county,  political  cor- 
poration, office,  or  otherwise,  to  or  for  the  public,  shall 
inure  to  the  state,  or  remain  to  the  county,  local  divis- 
ion, corporation,  officer,  or  public,  as  if  the  change  of 

s  Or.  23S.  government  had  not  been  made;  and  private  rights  shall 
not  be  affected  by  such  change. 

Judicial  dis-  §  11.  Until  otherwise  provided  by  law,  the  judicial 
districts  of  the  state  shall  be  constituted  as  follows; — 
The  counties  of  Jackson,  Josephine,  and  Douglas  shall 
constitute  the  first  district.  The  counties  of  Umpqua, 
Coos  and  Curry,  Lane  and  Benton,  shall  constitute  the 
second  district.  The  counties  of  Linn,  Marion,  Polk, 
Yamhill,  and  Washington  shall  constitute  the  third  dis- 
trict. The  counties  of  Clackamas,  Multnomah,  Wasco, 
Columbia,  Clatsop,  and  Tillamook  shall  constitute  the 
fourth  district;  and  the  county  of  Tillamook  shall 
be  attached  to  the  county  of  Clatsop  for  judicial  pur- 
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Done  in  convention  at  Salem,  the  eighteenth  day  of  geb.mBi». 
September,  in  the  year  of  our  Lord  one  thousand  eight  AttMtttioD. 
hundred  and  fifty-seven,  and  of  the  independence  of  the 
United  States  the  eighty-second. 

MATTHEW  P.  DEADY,  President, 

Chtotbb  N.  Tbebt,  Secretary. 


Baiton  Comty 
HENRY  B.  NICHOIA, 
WM.  HAIZOEBk 
HAHAKO.  JJEmB, 
30SS  KEUAT. 

OIiKittmat  Oom^. 
J.  K.  KELLY, 
A.  I*  LOVEJOY, 
WH.  A.  BTABEWEATESB, 
HEX7IDB  OAHPBSLI^ 
NATHANIEL  BOBSINa. 

0YBU8  OLNET. 

Curry  Oom^. 
WM.  E.  FAOEWOOD. 

JOHN*  W.  WAITS. 

Ooo*  Oom^ 

pebbybl  "*ti.pi,b; 

MATTHEW  P.  DEADT, 
STEPHEN  V.  CHADWICE, 
SOLOMON  PITZHUQH, 
THOMAS  WHITTED. 

JadctOH  CoHX^. 
L.  J.  O.  DDKCAN, 
JOHN  H.  EEED, 
DANIEL  NEWCOUB, 
P.  P.  PKIM. 

JotephiM  Cotatg.    . 
JL  B.  HENDEBSHOTT, 
WU.  H.  WATEINS. 


DELAZON  SMITB; 
L17THEB  ELKIN^ 
BEOBEH  S.  GOYI^ 
JOHN  T.  CBOOKS, 


J.  H.  BBATTAIN. 

PAUL  BBATTAIN, 
L  B.  MOOEES, 
A.  J.  nftMFBw.r.T^ 
JESSE  COZ, 
W.  W.  BRISTOW, 
E.  HOULT. 

Ifarim  QMUf. 
L.  F.  OBOVEB, 
QBO.  H.  WILUAMS, 
DAVIS  SHANNON, 
NICHOLAS  SEBUM, 
JOSEPH  COS, 
BICHABD  MTTJ.im, 


MuUaojiiaA  Coua^ 
8.  J.  MoCOBMICE, 
WM.  H.  FABBAB) 
DAVID  LOGAN. 

iFuUaomcA  and  WoMngUm, 
THOMAS  J.  DRYER. 

PoO:  Connly. 
REUBEN  P.  BOISE, 
BENJ.  F.  BURCH,  ' 
F.  WAYMIBR 

PiMi  and  TUlamook, 
A.D.  BABOOCK. 
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LEVI  SOOTT.  _     .„.„     . 

WaOiiigtomOomi^  J.  R.  MoBBID^ 

E.  D.  8HA!ITUCK,  B.  V.  8B0BT, 

JOHN  a  WBTT^  B.  a  KISSBi, 

LEVI  ANDEBSQH.  W.  OLD& 
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ACT  OF  CONeRESS 

ADMimNa    THE    STATE    OF    OBEOON    INTO 
THE  UNION. 


[Appmred  Fahnuir  U^  18S9.] 
fl.  Hw  atat*  «diiiittod;  botmdariM. 
1 2,  Gomeimtaitjiiriadiotion  npcoi  riven  boimdliigtlwitidab 
IS.  lUptWuMioo in Cmgreo. 
I  ^.  ftopontiona  mlmiitted  to  tli«  poopb  of  Ongco. 
I S,   Randue  of  territotj. 

.  'Whareaa,  the  people  of  Oregon  have  formed,  ratified,  Feb-umfc 
and  adopted  a  constitation  of  state  goTemment  which  is  Fnuiiiia. 
repablican  in  form,  and  in  conformity  with  the  consti< 
totioD  of  the  United  States,  and  have  applied  for  admis- 
sioD  into  the  Union  on  an  equal  footing  Trith  the  other 
sUtes;  therefore,— 

1 1.  That  Oregon  be,  and  she  is  hereby,  received  into  OMMmd. 
the  Union  on  an  equal  footing  with  the  other  states  in  ■°'^^ 
all  respects  whatever,  with  the  following  boundaries:  In 
order  that  the  bonndaries  of  the  state  may  be  known  and  Bonnduui  at 
established,  it  is  hereby  ordained  and  declared  that  the 
state  of  Oregon  shall  be  bonnded  as  follows,  to  wit:  Be- 
ginnii^  one  marine  league  at  sea,  dne  west  from  the 
point  where  the  forfy-second  parallel  of  north  latitude 
intersects  the  same;  thence  norther^,  at  the  same  dia- 
tsQce  from  the  line  of  the  coast,  lying  west  and  opposite 
the  state,  inclnding  all  islands  within  the  jurisdiction  of 
the  United  States,  to  a  point  due  west  and  opposite  the 
middle  of  the  north  ship^hannel  of  the  Columbia  River; 
thence  easterly,  to  and  up  the  middle  channel  of  said 
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Feb.  K,  laro.  river,  and,  where  it  is  divided  by  islands,  up  the  middle 
of  the  widest  channel  thereof,  to  a  point  near  Fort  Walla 
Walla,  where  the  forty-sixth  parallel  of  north  latitude 
crosses  said  river;  thence  east,  on  said  parallel,  to  the 
middle  of  the  main  channel  of  the  Shoshones  or  Snake 
River;  thence  up  the  middle  of  the  main  channel  of 
said  river,  to  the  mouth  of  the  Owyhee  River;  thence 
due  south,  to  the  parallel  of  latitude  forty-two  degrees 
north;  thence  west,  along  said  parallel,  to  the  place  of 
beginning,  including  jurisdiction  in  civil  and  criminal 
cases  upon  the  Columbia  River  and  Snake  River,  con- 
currently with  states  and  territories  of  which  those 
rivers  form  a  boundary  in  common  with  this  state. 
ri^f^'S^in"'  §  2.  The  said  state  of  Oregon  shall  have  concurrent 
■ndoUiar''''*  Jurisdiction  on  the  Golumbia  and  all  other  rivers  and 
'  "''*■  waters  bordering  on  the  said  state  of  Oregon,  bo  far  as 

the  same  shall  form  a  common  boundary  to  said  state, 
and  any  other  state  or  states  now  or  hereafter  to  be 
formed  or  bounded  by  the  same;  and  said  rivers  and 
Nnvigtbis  waters,  and  all  the  navigable  waters  of  said  state,  shall 
v."™""" '"'*'''  ^  common  highways  and  forever  free,  as  well  to  the  in- 
habitants of  said  state  as  to  all  other  citizens  of  the 
United  States,  without  any  tax,  duty,  impost,  or  toll 
therefor. 

Navigable  water*  to  ba  ttw  Tbia  is  not  a  condition  of  admisdaD 

higllirayv. — Ths    proTiaion    Outi  of  theetate,  but  anobsolataralomkde 

" the  rivora  and  watanidnd  all  navi-  hy  Congresa  in  the  ezeri;iBe  of  its 

gable  waters  of  the  state  ihall  bo  -a  power  over  the  navigable  watera  of 

common  highway, "  etc ,  ia  paramount  the  Union:  Halchv.  WUlaimUa  Bridgt 

to  a  law  fi  tjie  State,  aathortziag  the  Co.,  mtpra. 

conitmction  of  abridge  over  a  navi-  Concurrent  jurisdiction. — The 

gable  river;  and  if  such  bridge,   as  diatrict  court  of  the  United  States  for 

proposed  to  be  eonatructed,  wm  ma-  the  district  of  Oregon  also  ha«  con- 

tenally  interfere  wij;h  the  navigatiou  cmrent  jarisdictiou  over  the  Colnm- 

of  the  Btream,  its  conatractiouwill  ba  bia  River:   The  Annie  M.   SvtaJl,  2 

enjoined:  Hatch  t.  WiUametle  Bridgt  Saw.  22C. 
Co.,  7  Saw.  127i  a  O.,  ff  Id.  643. 

Rcprewnta-         g  3.    Until  the  next  census  and  apportionment  of  rep- 
grcss.  resentatives,  the  state  of  Oregon  shall  be  entitled  to  one 

representative  in  the  Congress  of  the  United  States. 
To'^VuS?'"        g  4.    The  following  propositions  be  and  the  same  are 
pie"  H)^ij^  hereby  offered  to  the  said  people  of  Oregon  for  their  free 
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acceptance  or  rejection,  which,  if  accepted,  shall  be  reb.  it,  lasa. 
obligatory  on  the  United  States  and  upon  the  said  state 
of  Oregon,  to  wit:  First,  That  sections  numbered  sixteen  echooiiand*. 
and  thirty-six  in  every  township  of  public  lands  in  said 
state,  and  where  either  of  said  sections,  or  any  part 
thereof,  has  been  sold  or  otherwise  .been  disposed  of, 
other  lands  equivalent  thereto,  and  as  contiguous  as  may 
be,  shall  be  granted  to  said  state  for  the  use  of  schools. 
Second,  That  seventy-two  sections  of  land  shall  be  set  sutounivat- 
apart  and  reserved  for  the  use  and  support  of  a  state  uni- 
versity, to  be  selected  by  the  governor  of  said  state,  sub- 
ject to  the  approval  of  the  commissioner  of  the  general 
land-office,  and  to  be  appropriated  and  applied  in  such 
manner  as  the  legislature  of  said  state  may  prescribe  for 
tho  purpose  aforesaid,  but  for  no  other  purpose.  Third,  ^''Klli^*"*^ 
That  ten  entire  sections  of  land,  to  be  selected  by  the 
governor  of  said  state,  in  legal  subdivisions,  shall  be 
granted  to  said  state  for  the  purpose  of  completing  the 
public  buildings,  or  for  the  erection  of  others  at  the  seat 
of  government,  under  the  direction  of  the  legislature 
thereof.     Fourth,  That  all  salt  springs  within  said  state,  saitsprtDgi 

,.  ,  .  Bnacontlgu. 

not  exceeding  twelve  in  number,  with  six  sections  of  land  <»«  •"■'»■ 
adjoining,  or  as  contiguous  as  may  be  to  each,  shall  be 
granted  to  said  state  for  its  use,  the  same  to  be  selected 
by  the  governor  thereof  within  one  year  after  the  admis- 
sion of  said  state,  and  when  so  selected,  to  be  used  or 
disposed  of  on  such  terms,  conditions,  and  regulations 
as  tho  legislature  shall  direct;  provided,  that  no  salt  ptdvIeo. 
spring  or  land,  the  right  whereof  is  now  vested  in  any 
individual  or  individuals,  or  which  may  be  hereafter  con- 
firmed or  adjudged  to  any  individual  or  individuals,  shall 
by  this  article  be  granted  to  said  state.    Fifth,  That  five  Pcrccnug^oB 

^      '  land  mIm. 

per  centum  of  the  net  proceeds  of  sales  of  all  public  lands 
lying  within  said  state  which  shall  be  sold  by  Congress 
after  the  admission  of  said  state  into  the  Union,  aftei 
deducting  all  the  expenses  incident  to  the  same,  shall  be 
paid  to  said  state,  for  the  purpose  of  making  public  roads 
and  internal  improvements,  as  the  legislature  shall  direct; . 
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w>.  14.  MM.     provided,  that  the  foregoing  propositions,  hereinbefore 
PtotIm.  offered,  are  on  the  condition  that  the  people  of  Oregon 

shall  provide  b7  an  ordinance,  irrevocable  without  the 
S^dSto"™  consent  of  the  United  States,  that  said  state  shall  never 
SStX^     interfere  with  the  primary  disposal  of  the  soil  within  the 
same  by  the  United  States,  or  with  any  regulations  Con- 
gress may  find  necessary  for  securing  the  title  in  said 
soil  to  bona  jide  purchaaera  thereof;  and  that  in  no  case 
shall  non-resident  proprietors  be  taxed  higher  than  resi- 
dents.    Svcth,  And  that  the  said  state  shall  never  tax  the 
lands  or  the  property  of  the  United  States  in  said  state; 
^'**'**         provided,  however,  that  in  case  any  of  the  lands,  herein 
granted  to  the  state  of  Oregon  have  heretofore  been  con- 
firmed to  the  territory  of  Oregon  for  the  purposes  speci- 
fied in  this  act,  the  amount  so  confirmed  shall  be  deducted 
from  the  quantity  specified  in  this  act. 
BmUm  g  5,   Until  Congress  shall  otherwise  direct,  the  residue 

of  the  territory  of  Oregon  shall  be  and  ia  hereby  incor- 
porated into  and  made  a  part  of  the  territory  of  Wash- 
ington. 
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RELATIVE  TO  CERTAIN  PROPOSITIONS  MADE 
BY  THE  CONGRESS  OP  THE  UNITED  STATES 
TO  THE  PEOPLE  OP  THE  STATE  OP  OREGON. 


tApproTed  Jvaa  »,  18G9.] 
Whereas,  the  Congress  of  the  United  States  did  pass  jnne8,i»w. 
an  act,  entitled, "  An  act  for  the  admission  of  Oregon  pteunti*. 
into  the  Union,"  approved  the  fonrteenth  day  of  Febru- 
aiy,  one  thoaaand  eight  hundred  and  fifiy-nine;  whioh 
said  act  contains  the  following  propositions  for  the  free 
acceptance  or  rejection  of  the  people  of  the  state  of  Ore- 
goa,  in  the  words  following:  "  g  4.  The  following  propo- 
sitions be  and  the  same  are  hereby  offered  to  the  said 
people  of  Oregon,  for  their  free  acceptance  or  rejection, 
which,  if  accepted,  shall  be  obligatory  on  the  United 
States  and  upon  the  said  state  of  Oregon,  to  wit:  Mrst, 
that  sections  numbered  sixteen  and  thirty-six  in  every 
township  of  public  lands  in  said  state,  and  where  either 
of  said  sections,  or  any  part  thereof,  has  been  sold,  or 
otherwise  been  disposed  of,  other  lands  equivalent  thereto, 
and  as  contiguous  as  may  be,  shall  be  granted  to  said 
state  for  the  use  of  schools.  Second,  that  seventy-two 
sections  of  land  shall  be  set  apart  and  reserved  for  the 
use  and  support  of  a  state  university,  to  be  selected  by 
the  governor  of  said  state,  subject  to  the  approval  of  the 
commisssoner  of  the  general  land-o£Bce,  and  to  be  ap- 
propriated and  applied  in  such  manner  as  the  legislature 
of  said  state  may  prescribe  for  the  purpose  aforesaid,  but 
for  po  other  purpose.     Third,  that  ten  entire  sections  of 
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land,  to  be  selected  by  the  governor  of  said  state,  in  legal 
subdivisions,  shall  be  granted  to  said  state  for  the  pur- 
pose of  completing  the  public  buildings,  or  for  the  erec- 
tion of  others  at  the  seat  of  government,  under  the 
direction  of  the  legislature  thereof  Fourth,  that  all  salt 
springs  within  said  state,  not  exceeding  twelve  in  num- 
ber, with  six  sections  of  land  adjoining,  or  as  contiguous 
as  may  be  to  each,  shall  be  granted  to  said  state,  the  same 
to  be  selected  by  the  governor  thereof,  within  one  year 
after  the  admission  of  said  state,  and  when  so  selected,  to 
be  used  or  disposed  of  on  such  terms,  conditions,  and 
regulations  as  the  legislature  shall  direct;  provided,  that 
no  salt  spring  or  land,  the  right  whereof  is  vested  in  an 
individual  or  individuals,  or  which  may  be  hereafter  con- 
firmed or  adjudged  to  any  individual  or  individuals,  shall, 
by  this  article  be  granted  to  said  state.  Fifth,  that  -five 
per  centum  of  the  net  proceeds  of  sales  of  all  public  lands 
lying  withifi  said  state,  which  shall  be  sold  by  Congress 
after  the  admission  of  said  state  into  the  Union,  after 
deducting  all  the  expenses  incident  to  the  same,  shall  be 
paid  to  said  state  for  the  purpose  of  making  public  roads 
and  internal  improvements,  as  the  legislature  shall  direct; 
provided,  that  the  foregoing  propositions  hereinbefore 
offered  are  on  the  condition  that  the  people  of  Oregon 
shall  provide  by  ordinance,  irrevocable  without  the  con- 
sent of  the  United  States,  that  said  state  shall  never 
interfere  with  the  primary  disposal  of  the  soil  within  the 
same  by  the  United  States,  or  with  any  regulations  Con- 
gress may  find  necessary  for  securing  the  title  in  said 
soil  to  boTia  fide  purchasers  thereof;  and  that  in  ho  case 
shall  non-resident  proprietors  be  taxed  higher  than  resi- 
dents. Sixth,  and  that  the  said  state  shall  never  tax  the 
lands  or  the  property  of  the  United  States  in  said  state; 
provided,  however,  that  in  case  any  of  the  lands  herein 
granted  to  the  state  of  Oregon  have  heretofore  been  con- 
firmed to  the  territory  of  Oregon  for  the  purposes  speci- 
fied in  this  act,  the  amount  so  confirmed  shall  be  deducted 
from  the  quantity  specified  in  this  act;  therefore, — 
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g  1.  That  the  six  propositions  offered  to  the  people  of  juneMBso. 
Oregon  ia  the  ahove-recited  portion  of  the  act  of  Con-  Propoattioni 
gresa  aforesaid  he,  and  each  and  all  of  them  are  herehy,  amep^^ 
accepted;  and  for  the  purpose  of  complying  with  eacli 
aod  all  of  stud  propositions  hereinhefore  recited,  the  fol- 
lowing ordinance  is  declared  to  he  irrsTOcable  withont 
the  consent  of  the  United  States,  to  wit:— 

He  it  ordadned  by  the  Legislative  AateTnhly  of  the  State  of  oidinanceu- 

Oregon,  that  the  said  state  shall  never  interfere  with  the  duioiuBt- 

tacbed  to 
primary  disposal  of  the  soil  within  the  same  by  the  fripdeiuoiu- 

United  States,  nor  with  any  regulations  Congress  may 
find  necessary  for  securing  the  title  in  said  soil  to  the 
botta  Jide  purchasers  thereof;  and  that  in  no  case  shall 
non-resident  proprietors  be  taxed  higher  than  residents; 
and  that  the  eaid  state  shall  never  tax  the  lands  or  prop- 
erty of  the  United  States  within  said  state. 
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CODE  OF  CIVIL  PROCEDUBE.* 


CHAPTER  I. 

OP  THE  FORMS  OP  PLEADINGS  IN  CIVIL  ACTIONS. 

TiTLB  I. — Of  the  Fobms  of  Actions. 

n. — Of  tee  Time  op  thbib  GomiEifCBHENT. 
m.— Of  the  Fabties  isbbeto. 
rv. — Of  the  Place  of  Tkial. 
V. — Of  tee  Mahnek  of  'msiR  Commenoeubnt. 
VI. — Op  the  Pleadihqs. 
Vn. — Of  the  Complaint. 
VIII. — Of  the  Dbmueber. 
IX. — Op  the  Ambwek. 
X. — Of  the  Reply. 
ZI. — General  Rules  op  FLEAoma. 

XII Of  Mistakes  in   Pleadinos  and  Amend- 

uents. 
Xni. — Of  AimEST  and  Bail. 
XrV. — Of  the  Recovery  of  Personal  Property. 
XV. — Of  Attachment. 

'  Vba  "  Coda  of  Ciril  Procedure  "  woa  reported  by  &  commiBaioii  previously 
mppointed,  coiniBting  of  Matibew  F.  Deadj,  James  E.  S0II7,  and  Addison  0. 
CHbba,  and  was  puscd  at  the  BeBsion  of  the  legiglative  aasembly  of  1862,  and 
qiprored  October  lltli  of  Uut  year.  The  act,  section  IIGT,  provided  that  it 
ihonld  "  take  effect  from  and  after  a  day  to  be  appointed  by  the  governor, " 
who  VBS  to  ^ve  notice  thereof  by  proclamation.  Under  this  provision  the 
govenuo'  issoed  his  proclamatdon  00  March  27,  IS63,  appoinldiig  Monday, 
Jiatt  1,  1863,  as  tha  day  on  which  the  act  ihonld  take  effect. 
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TITLE    I. 
OP  THE  P0BM8  OP  ACTIOHS. 
g  1.     Diatincticni  betwaen  fonna  of  action!  iboIitliecL 
%  2.     Faitiei  thereto,  how  desigiuil«d. 

g  1.   [1.]    The  distinction  heretofore  existing  between 
forms  of  actions  at  law  is  abolished,  and  hereafter  there 

between  tomu  shall  be  but  One  form  of  action  at  law  for  the  enforce- 
ment of  private  rights  or  the  redress  of  private  wrongs. 

laor.  iri  FonuB  of  actIon.~Tha  mle  in    pies  by  which  the  rights  of  the  par- 

most  of  the  code  ntates  abolisliiiig  the  tice  are  to  be  determined  - —  tho  gen- 
distinction  betveen  lujtions  at  law  eral  rclee  of  law  applicable  to  tho  caae 
and  auita  in  equity  haa  not  been  before  the  code- — etill  apply:  Qouletv. 
adopted  in  Oregon,  but  it  is  the  dis-  Aiieler,  22  N.  Y.  228;  Lubcrt  v.  C/iau- 
tiuction  between  forms  of  actions  at  vUtav,  3  Cal.  458;  S.  C,  53  Am.  Dec. 
law  oolf  that  is  abolished:  Beacannon  415;  Jonei  v.  Steamship  Corta,  17  CaL 
v.Litbe,  11  Or.  413;  Burrage  v.  Bo-  467;  S.  C,  79  Am.  Dec.  142.  Under 
mnaa  O.  £  Q.  M.  Co.,  12  Id.  IGS.  the  Oregon  syBtam,  all  comman.bw 
And  in  abolishing  this  distinction,  remedies  aro  preserved  in  same  form, 
the  some  role  that  is  lud  down  in  and  when  a  course  of  procedure  is  not 
other  code  states  holds  good,  tiiat  it  pointed  out  specifically,  any  smtable 
is  the  forms  only,  and  not  the  priuci.  process  may  t«  adopted  which  is  cou- 
ples nndartying  the  distinction  be-  formable  to  the  spirit  of  the  <wde: 
tween  different  claases  of  actions,  AOxn  v.  AUxn,  12  Or.  203. 
that  are  abolished;  (ud  the  princi- 

Mt^nSff"*"      §  2.   [2.]     In  such  action  the  party  complaining  shall 
anadetendant  be  known  OS  the  plaintiff,  and  the  adverse  party  as  the 

defendant. 

TITLE  n. 
OP  THE  TIME  OP  THUK  COMMENOBMENT, 

E   3.  Time  of  commencing  actions  in  generaL 

g   4.  Within  ten  yeais. 

§   0.  Within  ten  yean. 

S    6.  Within  tdi  years. 

%    7.  Within  three  ywta. 

g    8.  Within  two  years. 

%   8,  Within  one  year. 

i  10.  Actbiu  for  penally. 

g  11.  Actions  not  before  provided  for. 

g  12.  When  canse  of  action  oocroea  upon  tnurent  MMOonL 

§  13.  Same  limitattons  to  apply  to  actions  by  the  state. 

g  14.  When  action  deemed  commenced. 

g  15.  When  attempt  to  commence  aqnivaleat  to  commenoement. 

g  1 G.  Exceptions  when  defendant  ont  of  the  state. 

g  17.  Exceptions  in  favor  of  persona  under  legal  disability, 

g  18.  Provision  when  peison  entitled  dies  before  time  eipirea. 

g  19.  In  actions  by  aliens,  time  of  war  to  be  deducted. 

S  20.  Time  of  stay  by  injunction  or  statutory  prohibitioa  to  be  dedaeted. 
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1 21.  ProTinon  when  jadgtaent  bu  been  reversed.  Oct  11,  Un. 

B  22.  Dimbility  most  eiiit  when  right  of  actiaa  accrued.  ' 

S  23.  Whan  several  dia&bilitiM,  limitation  does  aot  attach  till  &11  mnored. 

S  24.  Ackaowledgmeat  or  new  promise  must  be  in  writing. 

i  SS.  Limitation  to  commence  from  time  at  laet  payment- 

1 36.  Ko  action  baiT«d  by  statute  when  caase  aocraed  oan  be  maintained. 

S  3.    [3.1    Actione  at  law  shall  only  be  commenced  Time  of 

commelkclnff 

within  the  periods  prescribed  in  this  titlo,  after  the  cause '>ciiDa«. 
of  action  shall  have  accrued;  except  when,  in  special 
cases,  a  different  limitation  is  prescribed  by  statute. 
But  the  objection  that  the  action  was  not  commenced 
within  the  time  limited  shall  only  be  taken  by  answer, 
except  as  otherwise  provided  in  section  67. 

OonatitutioiiAlity  of  statutaa  operation  of  the  statute.     On  these 

of  limitation.  —  Legulaturea  hare  grounds  it  was  held  that  the  statnte 

power  to  iiz  a  reasonafde  time  within  mas  in  all  casea  not  aipressly  ex- 

which  private  rishta  may  be  enforced,  ceptod  from  its  operation.     Bnt  the 

and  to  that  eniTinay  pass  any  act  ot  anthoritiea  genervlly  do  not  seem  to 

limitation  which  does  not  violate  the  support    thia   viewj    See    Ortiib   t. 

provisions  of  the  United  States  con-  Clayton,  2  Hayw.  878;  Laois  v.  Broad- 

stitution  guarding  the  obligation  of  ukI!,  3  McLeao,  56S;  £udtUn  v.  I'ord, 

contracts:  Orifin  v.  McKtnue,  7  Qa.  S  Barb,  393;  DoBit  v.  Ourr,  6  N.  Y. 

163;  S.  C,  60  Am.  Dec.  389;  Brixot  124;  and  see  many  other  cases  col- 

V.  AnbOtll,  28  Idiss.  361;   S.  C,  61  lectod  m  Wood  on  Limitations,  sec 

Am.  Dec.  653;  and  see  the  extended  117,  not')  I,  which  support  the  rule 

note  to  the  former  case,  on  the  subject  there  laid    down  without   qnallEca- 

of   constitntionality    of    statntes    of  tlon,  that  a  right  of  action  does  not 

limitation,   in  CO  Am.  Dec    391    et  accrue,  nor  the  statute  attach  until 

■eq.;  see  also  Wood  on  Limitations,  thereisinezistencsacompetantpaTty 

sec.  II.  to  sue  and  be  sned. 

Bflbct  of  Btatttte.  —  The  statato       FleiuUiig  statute.  —  The  itatnta 

«[   limitatiMia  dniply  soipends  the  of  limitations  must  be  pleaded,  and  w 


remedy,  but  does  not  eiti^niah  the  the  event  of  failure  so  to  do,  cannot 
ru^t  nor  deitrOT  the  oliligation;  be  taken  advantage  of:  Sleamer  Sat- 
MeytTY.  Seal,  B  &,  130;  Ooodicm  v.    orila  v.  Simottde,  1  Or.  274;  Smith  v. 


MorriA,    9   Id.    322;    McCormidc   v.  Pickmond,    19   Cal.    476; 

Brvvn,  36  Csl.  180;   Grant  v.  Burr,  Waihr,    29    Hon,    314.      FkintiaTa 

54  Id.  298.     The  debt  or  obligation  re-  complunt   need  not    show  that  his 

mains  unsatisfied  and  unextinguished,  claim  has  not  been  barred,  this  being 

and  is  a  sufBdent  contideratioa  to  a  matter  of  defense  to  be  pleaded  by 

support  a  new  promise:  See  sec  24,  the    party    claiming   it:    Backiu   v. 

Vott;  Siditl  V.   CarriOo,   42  Id.   498;  Clark,  1  Kan.  303;  5.  0.,  87  Am.  Dec 

Bulger  V.  Boehr,  11  Pick.  37;  Lineola  437.     By  suSaring  an  action  to  go  on 

V.  BaOtUe,  6  Wend.   4S5;   Tomatnd  without  setting  up  the  statute,  the 

V.  Jaudaon,  fl  How.  413.  party  is  deemed  to  have  elected  to 

Accnul  of  &ctioii. — In  Tynan  stand  on  other  defenses,  which  elec- 

V.    Walter,   35  OaL  643,  the  clause  tion  he  should  not  be  allowed  on  the 

"after  the  canse  of  acti<m  tball  have  trial  to  abjure:   Clinton  v.  Eddy,  54 

accrued,"  was  coiMlmed,  and  it  was  Barb.  M.     Construed  with  section  C7 

held  that  it  did  not  imply  in  addition  [66]  it  seems  that  the  statute  must 

the  ezittenoe  of  a  person  legally  com-  be  token  iLdvoutage  of  by  answer,  nn- 

pttaDt  to  eafone  it  by  suit,  for,  it  is  leas  the  defect  appears  on  the  face  of 

said,  if  it  did  there  would  be  no  occa-  the  complaint,  when  it  may  bo  raised 

sioa  for  the  apecdal  provisions,  rdiev-  by  deumirer.    The  bar  of  the  statute 

ing  parMoa  not  competent,  from  the  can  be  set  up  by  demurer,  in  thoM 
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cases  only,  where  &U  tha  facta  whicli  entdBd  hj  a  forced  constractaon:  Id-i 
"  defeudaiit  woald  ba  reqairsd  to  prove  Sobertt  v.  Fillaa,  1  Humph.  624;  Peo- 
on  a  plea  of  the  statute,  appear  on  the  jfiE  v.  Waffnt  Co.,  Z7  Mich.  13S;  Con- 
face  of  the  complaint:  Fdrnt  V.  iter-  yen  r.  Ktixm,  4  Oi.  308;  S.  C,  4S 
ri«,63C»LU8.     An  answer  averring  Am.  Deo.  226. 

non  occrutf  infm  lexaimoi,  instead  of  Bepaal     or     modification     of 

within  the  five  years  prescribed  b^  tha  statuta.  — A  demand  barred  by  the 

statute,  is  nevertheless  ^ood;  forif  the  statute  it  not  revived  by  the  repeal  or 

cause  did  not  accrue  within  six  years,  modification  thereof:   Baldro  ■v.   Tot- 

it  certainly  did  not  accme  within  five  true,  1  Or.  17G;  Qirdnerv.  Btrpj^na,  1 

years;  Saidro  v.  Tolmit,  1  Or.  177.  Heisk.  280;  S.  0.,  2  Am.  Eep.  700; 

Conatruction,  of  the  statata.  —  Braiford  v.  Shine,  13  FU.  39.1;  8.  C, 

Statutes    oE    limitation    were    early  7  Am.  Bop.  239;  Taney  v.   Yancy,  6 

looted  on  with  diafavor,  and  strictly  Heisk.  363;  S.  C,  13  Am.  Rep.   5; 

construed.     Courts  still  lay  down  tha  Rocipori  v.    Waidea,  M  N.  H.   167; 

rule   that   snch    statutes   should   be  8.  C,  20  Am.  Rep.  131;  and  a  statute 

strictiy  construed;  Tj/nan  v.  Waiter,  channng  tha  penod  of  limitation  ■wiU 

31  Cal.  634;  but  it  is  said  that  this  include    only  causes  accruing    after 

must  be  a  reasonable  strictness,  for  passage  of  the  act,  unless  of  coarse  it 

the  benefit  of  the  richts  songht  to  be  is  expressly  made  retroactive:   Pit- 

defeated  thereby:   Wood  on  Limita-  fmin  v.  Surnp,  S  Or.   17;  Pearaidl  v. 

tion»,BO0.4;  Claris  v.  Bank  <if  MiMU.  Kenan,  79  N.  O.  472;  S.  C.  28  Am. 

tipm,  10  Ark.  616;  8.  C,  S2  Am.  Dec.  Bep.  336l 

248;  £e£I  V.  Jfornaon,  I  Pet.  360;  and  XdnitatioiiB  in  equity.  — Equity 

'instead  of  being  received  as  disercd-  acis  by  analog^r  to  tiie  rules  ol  law 

itable  defenses,  they  are  now  generally  concerning  limitations:   See  sec.  382 

regarded  with  more  indulgence,  and  as  [378],  post;  Anderton  v.  Baxter,  4  Or. 

statntes  of  repose,  and  are  not  to  be  106. 

1-      §  4.   [4.]    The  periods  prescribed  iu  section  three  (3) 
_  of  this  act  for  the  commencement  of  actions  shall  be  as 
follows: — 

Within  ten  years,  action  for  the  recovery  of  real  prop- 
erty, or  for  the  recovery  of  the  possession  thereof;  and 
no  action  shall  be  maintained  for  such  recovery  unless  it 
appear  that  the  plaintifT,  his  ancestor,  predecessor,  or 
grantor  was  seised  or  possessed  of  the  premises  iu  ques- 
tion within  ten  years  before  the  commencement  of  said 
action;  prcyidded,  that  in  all  cases  where  a  cause  of  action 
has  already  accrued,  and  the  period  prescribed  iu  this 
section  within  which  an  action  may  be  brought  has  ex- 
pired, or  will  expire  within  one  year  from  the  approval 
of  this  act,  an  action  may  be  brought  on  such  cause  of 
action  within  one  year  from  the  date  of  the  approval  of 
this  act.' 

Advene  poasesaion.  —  Adverse  SJl^gUton  r.  Netton,  2  Saw.  &40;  and 

possession  for  the  period  mentioned  every  possession  is  presumed  to  be 

{n  the  statute  is  a  bar  to  ao  action  by  rightful  and  adverse  to  the  title  of 

the    owner    to   recover    poasessiou:  any  other  claimant  until  proved  otb- 

'This  section  woe  enacted  as  a  substitute  for  section  4  of  the  sot  of  Oct.  11, 
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wwise:  Slarh  v.  Starr,  1  Id.  23.     To  bar  him,  bat  irill  not  oSect  the  wito'a  OcL17.I^A$l. 

coDstitate  &drai«a  poanoapion,   occn-  right  to  the   remainder  during  tha  l^vsotlim. 

potioa  mnst  ba  Tuible,  notorioaa,  and  continuance  of  the  life  estate;  Stab-  P'  ^ 

exclusive,  and  nnder  acl^iot  of  right;  blefieM  v.  ileviie/t,  8  Saw.  41.  Time  nf 

T/umnuanv.  Piae}u,iiOid.509;  Unger        Surdenofprocing advciae poaaaaaioa  eomnienBlng 

V.  Moones,  03  Id.  586;  aud  see  tiie  is  on  him  who  claims  the  benefit  of  it  ictlons. 

note  to  Ford  v.   WUxm,  72  Am.  Deo.  as  a  defense:  SkuMelon  v.  Nelam,  2  within  twenty 

137.     The  owner  must  have  knowl-  Saw.  540;  and  tho  questioo  of  its  es-  '^"^ 

edge,  or  means  of  knowing,  of  such  tablishmeat  is  for  tho  jury;  Id. 
pojsessioa  and  claim;  and  auch  an  oc-         Sfiaia  or  posafssioa  f/preilecagor.  — 

Xtiou  03  just  mentioned  will  chaivD  0ns  buying  land  in  adverse  possesaicHL 

la  with  notice  of  the  occupant  a  of  others  is  Imrred  within  tho  statu. 

claim:  Diitton  v.  War»chauar,  21  Cal.  tory  period  from  tho  time  a  right  of 

a09;  S.  C,  82  Am.  Dec.  765;  Padfic  action  iccrued  to  those  throngh  whom 

L.  I.  Co.  V.  Strta^,  63  CaL  150.     The  be  claima:  Lt  Jloij  v.  liogera,  30  CaL 

occupation   mnst  be  continuous  and  230.    If  adverse  possession  cc 

without  interruption  during  the  stat-  to  run  in  tho  lifetime  ot  an , 

utory  period:  San  Joae  v.  Trimble,  41  it  will  continue  to  run  against  the 

Id.  536;   and  poeseaeions  of  several  heir,  notwithstanding  the   disability 

cannot  bo  tack^  to  make  ono  continn-  of  the  latter  when  tho  right  accrues; 

oua  poBseasion  nnlesa  thoy  are  privies  Fkimng  v.  Qrinaold,  3  Hill,  80.     A 

in  poaaession;  for  otherwise,  as  soon  grantor's  adverse  posseaaion  against 

as  one  quits,  the  aeisin  is  restored  to  his  groittee,  subsequent  to  his  docd, 

VoB  owner;    Sbuffieton   v.    Nelson,   2  is  not  the  possesaion  of  tho  grantee's 

Saw.  640;  San  Fraitdtm  v.  Falde,  37  predecoaaor   when    tho    bar    of   the 

Cal.  349;   note  to  Beav^and  v,  Mc-  statute  is  set  up  against  hioi:  Fraiih- 

iTent,  70  Am.  Dec  115.    So  possession  Un  v.  Doriand,  28  Cal.  180. 
most  bo  hostil^  and  as  well  in  its         TUlt  created  by  adverse  poaaealion. — 

continuance  aa  ita  origin,  for  if  the  AdrerBS  poBseasion  not  only  suspends 

occupant  admita  another's  title  but  the    remedy,   but    ei:tiiiguiahes    the 

for  ft  moment,  he  deatroys  the  con-  right,   and  vests  title   absolutely  in 

tinuity    of    his    hostile    posaession;  tho  poaaoasor:  Parlxr  v.  Mebgcr,  12 

Adanit  T.  Burlx,  3  Saw.  415.   Where  Or.  407,  commenting  upon  and  limit. 

naked  pojsession  ia  relied  on,  there  ing  Meijur  v.  Beat,  5  Id.  130;  Ooodwia 

must  bo  an  actual  occupancy,  J<y  v.  v.  ilorrta,  0  Id.  322;  and  aee  Jolianon 

Siting,  14  Or.  361,  evidenced  (ao  it  is  v.  Browa,  03  Cnl.  391 ;  and  when  so 

saidm  H''i/fon  v.  Jfc£uxin,  7  Id.  87 )  by  vesteditiaenforcealilubyapossessory 

the  ezerciao  of  aomc  visible,  notorious  action:  Jot/v.  Slump,  14  Or.  301;  or 

acta,  auch   aa   inclosing,  cultivating,  by  a  snit  to  qniot  title:  Arrinyton  v. 

and  improving   tho  land.     But  the  Liecam,  34  Cal.  381. 
erection  of  a  fence  or«ther  artificial        Pleading     tha    Btntute. — The 

bonadary  to  indicate  the  limitsof  the  statute  ahonld  be  pleaded  directly,  aa 

possession  ia  not  'bn  easential  to  con-  that  tho  canso  of  action  did  not  occma 

stitate  advorsa  pcmeaaion:  Zeilia  v.  within  the  prescribed  period  next  be- 

Rogers,  10  Saw.  200.  fore  the  commencement  of  the  action; 

C'oJor  q/*  tiUt.  —  Uolor  of    title  to  bat  an  allegation  that  neither   the 

support  adverse  posaesaion  ia    only  plaintiffuorliia  grantor  was  seiaed  or 

nocessary  where  tho  poaseaaion,  as  to  possessed  of  the  premises  during  that 

part  of  the  premises,  b  constmctive,  period,  and  that  tho  defendant  wis  in 

and  not  aotual;  SAu^eton  v.  NfUon,  2  their  cxclusivo  possession,  is  sufficient 

Saw.  540.     See  Sial/l  v.  Mtiiixy,   14  to  allow  proof  of  adverse  possession 

Or.  59;  Ze^n  v.  Rwers,  10  Saw.  200.  by  tlie  defendant;  Zeilia  v.  Rogen.  10 

A  tax  deed  givea  color  of  title,  and  is  Saw.  200;  Sliarp  v.  Dougkney,  33  Cal. 

competent  evidence,  oven  though  the  611. 

.description  bo  imperfect;    Smith   v.         Idmitatioas  in  equity  Buita  af- 

Shaitiui,  12  Or.  3C2.     So  a  quitclaim  fectiag  real  property;   ,See  %  382 

deed  is  color  of  title:  Suiiftv.  Mitlixy,  [378],  p^<<,  and  note  thereto. 
14  Id.  69.  lamitations      affecting:      real 

Reinaiader  Umiled  on  lift  ettale.  —  property  of  married  women:  See 

Where    hoaband   haa   life  estate  in  i  17  [17],  po«(,  and  note  thereto, 
wife's  lands,  ftdverss  poaseasion  will 
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g  5.   [5.]  Within  ten  years, — 

1.  An  action  upon  a  judgment  or  decree  of  any  court 
of  the  United  States,  or  of  any  state  or  territory  within 
the  United  States; 

2.  An  action  upon  a  sealed  instrument. 

Actions  upon  JudgmsDta.  — la  inent,   it  ia  not  competent    for   tha 

Trenoutk  v.  Farriagton,  5i  Cal.  273,  parties  to  nvive  it  for  tha  porpoee  of 

the  Eu^remo   court  of  California,   in  an  actioo,  by  Btipalation,  but  the  ac- 

coQBtruins  the  Btatate  of  that  state  tion  can  only  be  supported  hy  a  new 

which  ia  identical  with  the  above  said;  promise:  Tliomptonv,  Jentt,  2  Abb., 

"The  judgraent  here  spoken  of  is  a  N.  S.,229i  CartAortY.  Hui/et,  6  Bsirb. 

complete  judgment,  one  that  has  been  583;   WaUennirt  v.  Weatojxr,  14  N.  Y. 

reduced  toataugibla  form  ^  a  record.  21. 

In  tho  ease  at  bar  it  will  be  observed  Domettic     jadipiKnU.  —  Domestic 

that  the  court  itself  did  not  enter  judgments   do   not    fall   withio    the 

judgment.      It    only    ordered    that  provisions   of  subdivision   1   of    this 

judgment  be  entered.     This  was  not  section;  but  actions  for  the  enforce- 

mfoct  done  until  five  days  afterwards,  ment  of  such  judgments  arc  governed 

when  for  the  first  time  judgment  bo-  by  g  295  [292],  post*  JlfurcA  V.  Mtxyre, 

came  a  matter  of  record,  and  a  com-  2  Or.  1S9;  Stroag  r.  £amAar^  6   Id. 

plete   and  final  judgment.      In   our  49G. 

opinion  it  was  from  tiiis  date  that  the  Actions  upon  Baaled  inotra- 
statnto  began  torun  ";  SeealsoPnr£«  mentB. — An  action  for  tlie  specific 
V.  iVilUams,  7  Id.  247;  Mnmm  v.  CtO'  performance  of  a  coutcact  under  seal 
niae,  20  Id.  211;  Slout  v.  itaq/,  22  Id.  is  not  an  action  opon  a  sealed  iostru- 
G4T.  When  a  judgment  rendered  is  ment,  within  the  meaning  of  such  a 
payable  in  installments,  the  time  he-  statute  as  the  above:  Pelrrt  v.  Dela- 
gio3  to  run  from  tho  period  fixed  for  plaint,  49  N.  Y.  362;  nor  ia  an  action 
the  payment  of  each  installment  as  to  enforce  payment  of  a  legacy:  Lodcr 
itfalbi  due:  De  Ujirfy  v.  De  Upres,  v.  Haljeld,llld.92,  affirming 4 Hun, 
23  Id.  352.  Such  a  statute  as  this  36;  and  eeo  De  Graa/v.  Teerprrming,  62 
applies  to  a  judgment  of  foreclosure  How.  Fr.  313;  but  an  action  for  ac- 
and  sale  as  well  as  to  an  ordinary  counting  against  ona  who  has  obtained 
money  judgment;  Barnant  v.  Onder-  under  a  sealed  instrument  a  right  to 
doiii,  2  N.  Y.  Civ.  Fioc.  R.  294.  In  manufacture  patented  articles,  is  sucli 
case  of  au  unsatisfied  balance  on  the  an  action  upon  a  sealed  instrnment: 
foreclosure  of  a  mortgage,  the  stat-  Bomtnerv,  A  larricaa  Spiral  Spring  Co., 
ute  runs  from  the  judgment  of  fore-  44  N.  Y.  Super.  Ct.  4M;  and  likewise 
closure,  and  not  from  the  date  of  is  an  action  of  debt  upon  au  award 
docketing  the  balance:  Bovxri  v.  under  tho  hands  and  seals  of  arbitrat- 
Crary,  30  Cal.  621;  hut  see  U/uipin  v.  ors,  although  the  submission  be  not 
Broder,  10  Id.  493.  An  action  by  under  seal:  Smilh  v.  Lochoood,  17 
the  creditor  of  an  intestate  debtor,  to  Wend.  241.  A  snlt  may  be  main- 
reach  assets  fraudulently  assigned  by  tained  to  subject  mortgaged  premises 
theadministrator,  mnstbecommenced  to  tho  payment  of  the  debt  secured 
witllin  tho  statutory  period  from  tha  by  tho  mortgage,  after  the  statato  ba« 
docketing  oE  the  judgment,  which  is  run  against  tho  note:  Jtfjcrv.  BeaJ, 
prescribed  in  Uio  limitation  of  actions  6  Or.  130.  Tbo  presumption  of  pay- 
on  judgments;  Malloy  \.  VanderUU,  meut  arising  liy  lapse  of  time,  under  a 
4  Abb.  n.  C  127.  statute  simdar  to  the  above,  ia  not 
ry  period 
a  a  iudg- 

g  6.   [6.]  Within  six  years,— 

1.  An  action  upon  a  contract  or  liahility,  express  of 
implied,  excepting  those  mentioned  in  section  6; 
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2.  An  action  upon  a  liability  created  by  statute,  otber  gjtao'wm 
than  a  penalty  or  forfeiture;  ~ — '^ 

3.  An  action  for  waste  or  trespass  upon  real  property;  ^Jf"^?"''^ 

4.  An  action  for  taking,  detaining,  or  injuring  per-  jj^'"'* 
sonal  property,  including  an  action  for  the  specific  recov- 
ery thereof.  lo  or.  »&, 

Actions   on    conteaota    otliar  Hotei  pajrable  on  denwnd,  witii  or 

than  Mal«d  contracta  or  Jtldff-  without  interest,  am  due  forthwith, 

mants.  —  Attorneys' claims  are  widi-  uid   under   this   statute  would    be 

in  this  Rnbdivision,  and  the  statute  barred  if  not  sued  on  within  the  period 

will  not  ran  Eigaiugt  snch  claims  un-  fixed:  Merritt  v.  Todd,  23  N.  Y.  28; 

til  Ulo  relation  of  attorney  is  ended;  8.  C,  80  Am.  Dec  243;  and  see  the 

and  any  anspenaion  of  the  suit  not  exteiided  note  thereto  oa  this  point. 

operating  to  terminsite  it,  would  not  On  a,  hirinic  of  services   for  several 

■et  the  statute  running  against  the  years  with  no  provision  for  the  time 

claim;   Balhi/ale  v.  Htuiin,  69  N.  Y.  of  payment,  a  hirinK  from  year  to 

633.     A  debt  from  on  adminiatrator,  year  will  be  preaam^  and  the  itat- 

for  which  a  judgment  haa  been  re-  uto  will  run  from  the  time  ouch  year's 

covered,  is,  as  to  the  estate,  regarded  wages  become  payable:  IMvb  v.  Oor- 

ta   a    simple  contract    debt,  within  'on,  IG  N.  Y.  255. 
such  a  statute  as  this:  Bail  v.  Miller,        Iiiability  created  bjr  statute. — 

17  How.  300.     Where  goods  are  sold  This  includes  all  claims  which  are  ex- 

at  different  times,   bills    being  ren-  cinsively  created   by  statnte.     Thus 

dcred  for  each  lot,  as  thay  do  not  con-  where  an  ofEccr  is  by  statute  oUowed 

Btitute  a  roaning  account,  the  statute  a  commission  on  all  debts  recovered 

will  run  from  the  time  of  each  sale:  for  hia  connty,  his  claim  is  one  which 

Albro  V.    Firjuera,    60   N.    Y.    630.  is  witbia  the  meaning  of  this  provia- 

Where  a  broker  employed   to  par-  iou:  Higby  v.  Caluverat  Co.,  18  CaL 

chose  goods  is  held  personally  liable  170.     An  action  ag^uust  stockholders 

by  reason  of  liia  failure  to  disclose  his  of  a  corporaition  for  its  debts,  under  a 

principals,  he  can  maintain  no  suit  atatuto  provijing  that  they  shall  be 

a^pinst  the  latt«r,  uuless  it  is  brought  liable  therefor,  is  within  this  provis- 

mtbio  the  period  prescriljed  by  such  ion:   Chcue  v.   Lord,    16  Hun,   309; 

a  statute,   after  the  vendor's   claim  Knox  v.  BoMaiit,  60  N.  Y.  610.     An 

accrues:   Kr^pP  ?>  Simon,  46  N.  Y.  action  on  the  official  undertaking  of  a 

Super.  Ct.  225.     The  statute  woold'  county  clerk,  for  damages  sustained 

bar  a  recovery  for  the  use  of  goods  by  his  failure  to  properly  record  a 

for  any  period  antecedent  to  six  years  mortgage,  is  ""an  action  uponaliabil- 

beforo  action  brought:  Sider  v.  Union  ity  created  by  statute, "  etc. :  Howev. 

/. /?.  Co.,  5Boaw.B6i  S.  G.,28N.  Y.  I'oyfar,  C  Or.  2r'      "   ■         -        " 


1  considei 


An  action  npou  the  express  or    v.  Dickaton,  45  Cal.  14. 


a  grantee  to  pay  Actions  relating  to  peraonaltr. 

[eration   for  the  transfer  of  — An  action  for  conversion  of  personal 

property  is  barred  by  such  a  statute  property  is  within  subdivision  4;  and 

as   this,   althoagh  the  transfer  was  the  statute  runs  from  the  time  of  the 

mode  by  an  instrnment  nnder  seal  conversion:   Sheppard  t.    Yocum,   10 

containing  no  obligation  to  pay:  Cole-  Or.  403.     After  the  statute  has  com- 

manv.BeamdAv.K.B.Co.,3&lA.^l,  menced  running,  the  case  cannot  b« 

affirming  4S   Barb.    371.      A    claim  taken  out  of  the  statute  by  o.  demand 

against  the  drawer  of  a  check  who  had  and  refusal  of  the  property  mode  after 

no  funds  in  bank  to  meet  it  would  be  the   defendant   had  parted  with  it: 

bUTed:  Brush  v.  BarreU,  82  IT.  Y,  400,  Kehey  v.  QritaoJd,  6  Id.  43G;  Brua  v. 

affirming  16  Hun,  409.     The  statute  TiUon,  25  K.   Y.  194.     In  case  of  a 

is  a  bar  to  an  action  on  a  note  by  the  wrongful  transfer  by  a  pledgee,  the 

payee  against  the  maker,  thouBD  the  action  against  the  transferee  accrues 

lonner  after  the  statutory  period  from  at  the  moment  he  obtains  possession, 

the  maturity  of  the  note  paid  it  to  and  not  from  the  time  of  a  subseqneat 

hi*  iodocaee  and  became  repossessed  sale  bybimof  the  property:  H<nytvd- 


hi*  iodocaee  and  became  repossessed    sale  byhimof  the  property:  Harptm- 
of  it:   Woodruff -v.  Moore,  8  Barb.  171.     ing  v.  Meyer,  55  CaL  655.     Where  an 
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, „ dwith  it     til  discovery  ot  tho  facta:    itdk  v. 

t&king  deeda  in  Ma  own  name,  £raDd    Seil^  80  N.  Y.  638;  but  aee  t»*tra, 
wu  beld  to  bo  the  Inula  of  the  Mtion,     Oarr  t.  ThoBtprnm,  87  Id.  160. 

O"*-"-"^         g  7.  [7.]  Within  three  years,— 

Time  of  1.  An  action  against  a  eheriff,  coroner,  or  constable, 

witSJuireo    'Jpon  a  liability  incurred  by  the  doing  of  an  act  in  his 
jeare.  ofl&cial  Capacity,  and  in  virtue  of  hia  office;  or  by  the 

uor.  ue.  omission  of  an  official  duty;  including  the  non-payment 
of  money  collected  upon  an  execution.  But  this  section 
shall  not  apply  to  an  action  for  an  escape; 

2.  An  action  upon  a  statute  for  penalty  or  forfeiture, 
where  the  action  is  given  to  the  party  aggrieved,  or  to 
such  party  and  the  state,  except  where  the  statute  im- 
posing it  prescribes  a  different  limitation. 

Actiona  against  sberifih,  etc.  action  for  tbo  non-payment  of  money 

—  This  statute  does  not  extend  to  collectedupnnaneiecution:  Boantv. 

ticAa  doao  memly  colore  opieii,  hut  only  O'BrUit,  6  Daly,  474.     A  tnotion  to 

to  those  dons  nrtu/a  cjtcii:  Morris  t.  compel  the  detfinnination  of  the  sur- 

Van  Voasl,   19  Wend.  283;  £lUot  v.  plus  on  a  sals  under  execution,  and  ita 

Cnmi,  13  Id.  40.     la  Oregon,  an  ac-  payment  to  defendant,  cornea  within 

tion  on  an  official  bond  ia  not  withia  the  atatnto:  Franiel  y.  Blia*,  60  How. 

this    BBction,   because   provided    for  Fr.  74. 

elsewhere  (sectionB340, 341  [337, 338]):  Action  on  penalty  or  forftit- 

//ouK  T.  7'av'or.  6  Or.  293.     Adeputy  nre.  ^-Tha    statute    embraces    only 

sheriff  for  liability  incurred  by  acta  penalties  and  forfeitures,  properly  so 

done  in  Us  official  capacity  is  entitled  called,   boiI  otier    causes  of^  action 

to  the  benefit  of  the  statuto  of  limits.-  penal  in  their  nature,  where  both  the 

tiona    against   sheriffs :    Cttmmitig  t.  cause  of  action  and  the  remedy  are 

Brown,  43  N.   Y.  614.     Aa  "  acta  in  given  by  statute,  but  does  not  extend 

an  official  capacity  "  within  the  mean-  to  cases  where  the  action  ia  partly 

ing  of  the  statute,  may  be  cited,  the  civen  by  the  common  law  and  partly 

return  of  an  cxocution  by  a  sheriff:  bv  statnte:  Condiui  v.  McCuSough,  1 

Ptek  V.  HurbuH,  44i  Barb.  559;  Davey  N.  Y.  47;  and  a  suit  agaiust  a.  stock- 

.  ^.  ,.  r.  ir  nnn  «...  holdBT  to  chorgc  him  with  the  debts 
of  the  corporation,  under  a  statute 
making  the  stockholders  liable,  is  not 

uiriiur,   Hup^juHou   w   ua  buab  ot    um  such  a  forfeitoro  Of  penalty,  bat  is 

debtor;  Citiitimng  v.  Broom,  43  N.  Y.  vithin   the    provisions   of   subdivis- 

S14;   People  v.   Sdatijla;   4  Id.   173;  ion  2  ot  §  6,  am-a;  Cormitg  v.  STe- 

celliag  property  of    one   on   execn-  Culhafjh,  I  N.  ¥.  47;  but  an  action 

tion    against    another:    iTmnuwrt    v.  against  truatcos  of  a  corporation  to 

Plumb,  15  Barb.  89.   An  octioB  against  i£arga  them  with   tho  debts  oE  the 

a  sheriff  for  procuring  payment  by  company  for  failure  to  file  an  onnoid 

means  of  a  sworn  bill  and  false  vouch-  report,  comes  withia  this  section,  for 

CTS    for   board  of    fictitious  persona  it  is  an  action  to  enforce  a  forfeiture 

never  confined  in  jail,  ia  not  within  or  penalty:  ifrrdiaiita'  Bank  v.  BUt», 

the  statute:  Board  qf  SapemiMt  v.  35  Id.  412;  Knoc  v.  Baldmn,  80  Id, 

Waller.  4  Hun,  87.  610;  Duckumrth  v.  Roach,  81  Id.  49. 

For  rum^yment  of  monej/a  cot  An  action  under  a  statute  against 
lecCed  on  exeeuUon.  —  An  action  illegal  soles  of  lottery  tickets,  to  ro- 
againat  a  sheriff  by  a  purchaser  at  cover  of  the  defendant  double  their 
an  execution  sole  which  waa  after-  value,  wonld  be  an  action  for  a  for- 
wards set  aside  for  irregularity,  to  feitnM  or  penalty:  Oroptrv.  Marrit, 
recover  back  the  money  paid,  is  an  73  Id.  473. 
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'  g  8.   [8.]    Within  two  years,—  '^"■"a 

1.  An  action  for  libel,  slander,  assault,  battery,  or  false  Ti™8oi 
imprisonment  for  criminal  conversation,  or  for  any  in-  ?,"'op^. 
jury  to  the  person  or  rights  of  another,  not  arising  on  ^^"^ 
contract,  and  not  herein  specially  enumerated;  sor.ie. 

2.  An  action  upon  a  statute  fora  forfeiture  or  penalty  ^'*'*'"*- 
to  the  state. 

Auault  and  bftttwy.  —  FHMf  ImprUnDment  ceaseH:  Dnm-nhiri/  v. 
T.  tiudnn  RiBcr  B.  B.  Co.,  10  Abb.  Ktiley.  85  N.  Y.  383;  Gl  How.  Pr. 
Pr,,  N.  S.,  00;  S.  C,  2  Swaeny,  605,     408i  Kan  Inqenf.  Snyder,  2-1  Hun,  8]. 

*D(t  10  Row.  Pr  450.  Action  for  forfeiture  or  pen- 

FaUe  imprisonment. — ThastaC-  aXty  to  StatOi  &ea  Dota  to  i  1, 
nte  commeacea  to  ruu  u  soou  oi  the    mfia. 

§  9.   [9.]    Within  one  year, —  wittin  on 

An  action  against  a  sheriff  or  other  officer,  for  the 

escape  of  a  prisoner  arrested  or  imprisoned  on  civil 

process. 


§10.  [10.]  An  action  upon  a  statute  for  a  penalty  given  Action*  ror 
in  the  whole  or  in  part  to  the  person  who  will  prosecute 
for  the  same  shall  be  commenced  within  one  year  after  *  **'■  '**• 
the  commission  of  the  offense;  and  if  the  action  be  not 
commenced  within  one  year  by  a  private  party,  it  may 
bo  commenced  within  two  years  thereafter,  in  behalf  of 
the  state,  by  the  district  attorney  of  the  county  where 
the  offense  was  committed,  or  is  triable. 

§  11.   [11.]    An  action  for  any  cause  not  hereinbefore  oihatictioiu 
provided  for  shall  be  commenced  within  ten  years  after 
the  cause  of  action  shall  have  accrued. 

g  12.  [12.]  In  an  action  brought  to  recover  a  balance  J^llo" '^"c^ul 
duo  upon  a  mutual,  open,  and  current  account,  where  "p°'"«<»"°^ 
there  have  been  reciprocal  demands  between  the  parties, 
the  cause  of  action  shall  be  deemed  to  have  accrued  from 
the  time  of  the  laat  item  proved  in  the  account  on  either 
side;  but  whenever  a  period  of  more  than  one  year  shall 
elapse  Ijetween  any  of  a  series  of  items  or  demands,  they 
are  not  to  be  deemed  such  an  account. 

Katoftl,  op«n,  and  cnrrmit  ao-  on  ^tber  sida  of  a  mntaal,  open,  and 
counts.  —  The  Btatnta  of  limitatioos  omront  accoant:  Sfotlu  v.  Mather, 
rmufcom  the  time  of  tbo  lut  item    20  Wead.  72;S.  O.,  32  Am.  Deo.  621; 
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OcL  11, 1SC2.       Ilodgev.  Jfaniy,  25  Vt.  210;  S.  C,  60  eaongb:   Green  t.  Ditbma,   7  L«u. 

Am.  Deo.  253;   Menga  v.   FHd,  73  381.     Tha  diatinctioa  has  been  held 

«Son'»?cra»  *^  ^"^  '^'''  ^-  ''■'  '^  *°^  ^P-  '^''  *°  '**'  l'«'™«"'   payniBnta    in    money 

UDoa  accouiiti.  ^"'^  ooto  733;  Jlellenbedi  v.  Collier,  8  uid  pajments  by  mercEuudiae:  (ir«M 

N.  Y.  Week.  Dig.  293.  v.  DMrow,  79  N.  Y.  1;  S.  C,  35  Am. 

"Reciprocal  demaiids"  meana  no  Biep.   496;  Sehall  v.  Einer,   58  Ga. 

more  than  "  mutual  accounts  "  aa  un-  100;  Pavne  v.   Waitfr,  26  Mich.  60. 

ileratoodinthe  law:  Oreenv.  Dubrow,  Whoro  tha  dcfondant  delivered  to  the 

70  N.  V.  1;  8.  C,  3d  Am.  Rep.  496.  plaintiff  butter  and  eggs  at  difleient 

AccoDota  are  mutual  when  oach  party  timca  to  be  credited  upon  hia  acctmnt, 

loakea  cliaiKea  against  tbeother:  lion  tbe  account  vras  held  to  thereby  be- 

■■        "         "               "1.     There  must  be  comBmntual;  Orwnv.  Oabnie, tupra. 

1  both  sides:  Hal-  Beciprocil  promissory  notes  were  KeU 


cliarges  aj 
r,  G  Bun, 


lodi  V.  Ccsee,  1  Sand.  220.  In  iforfon  not  to  conatitute  a  mutual,  i ,     ,  ..  . . 

V.  Larco,  30  Cal.  I2fi,  tho  court  say  carrentaecouat: /*FrT7ii«v.  ^Dfr/iitM,2 

"mntaal  accounts  ara  made  up  of  Tbomp.  £  C.  370;  S.  C,  60  N.  Y.  G49. 

matters  of   set-off;    there  mast   be  a  Ao  "open  and  current"  account  is 

mutual  credit  founded  on  a  subsisting  distingaiabed    from  a  "stated"  ao- 

debt  on  the  otber  side,  or  onanei-  conut.     Where   a    balance    has   not 

press  or  implied  agreement  for  a  net-  been  utruck,  the  account  is  open  and 

off  of  mutu^  debts."    Itisnota  mnt-  net  stated:   Norton  v.  Larco,  39  CaL 

ual  account  where  one  sells  goods,  126.     Plaintiff  cannot  prove  an  open 

and  the  buyer  pays  eama  of  money  account  for  the  purpose  of  avoiiung 

thereon  from  time  to  time;  Adamt  v.  tho  statute  of  limitations  by  simply 

Pntterion,  35  Id.  122;  nor  where  tho  offering  a  paper  of  hia  own  production 

defendant  gave  to  the  plaintiff  a  lump  in  which  ho  has  given  credit  for  urti- 

of  gold  to  ba  acnt  to  the  mint  for  cles  furnished  him:  Cude  v.  Quaclxtt- 

coinage,  the  proceeds  to  ba  applied  bus!i,  13  Hun,  107.     Where  a  bill  was 

on  the  account:    WeaiAmeaa  v.  Co-  paid  excepting  one  item,   the  accu- 

fatnaei   V.   M.   Co.,  17   Id.   514;  nor  racyof  which  was  denied,  it  waa  held 

where  the  items  are  all  on  ono  side:  that  snch  i  cm  would  not  prevent  tha 

Fra^lor  v.  Soaora  M.  Co.,  17  Id.  504;  ruunicg  of  tho  statuU:  Pede  v.  Sem 

but  one   proper   item    of   credit   is  York  is  L.  Co.,  5  Bosw.  226. 

umiuooMin      §  13.  [13.]    The  limitations  prescribed  in  this  title 

confi?^  or*"*'  shall  apply  to  actions  brought  in  the  name  of  tho  state, 

titiioa.  or  any  county  or  other  public  corporation  therein,  or 

for  its  benefit,  in  the  same  manner  as  to  actions  by  pri- 

vate  parties. 

Aeiion.when       §  W.   [14.]     An  action  shall  be  deemed  commenced 

as  to  each  defendant,  when  the  complaint  is  filed  and 

the  summons  served  on  him,  or  on  a  co-defendant  who 

is  a  joint  contractor,  or  otherwise  united  in  interest  with 

him. 

Whan    action    deemed    com-  sammons,  bnt  after  issuance  and  da- 

meoced. — No  mere  lapse  of  time  livery  for  service,  it  may  be  continued 

after  tho  commencement  o(  an  action  against  his  rcprcscntativas,  where  a 

bars  it:  Evant  v.  Cleitland,  72  N.  Y.  now  action  would  be  barred;  Palmer 

48G.     Where    after  the    action  was  v.  Endrjn,   10  Alb.   L.  3.  399.     Tha 

co}nmenccd,   tho  plaintiff  died,  and  running  of  the  statute  is  not  stoppeil 

eighteen  montha  tficroafter  his  repro-  aa  to  one  joint  debtor  by  the  com- 

seiitativo  obtained  leave  to  revive  tha  mancement  of  an  action  against  the 

action,  it  was  held  that  this  was  a  other,  and  an  order  after  the  statate 

coutiuuauco  of  the   old  action,  and  has  run,  joining  the  other  as  a  party 

tb.it  the  atatnte  did  not  run;  Id.     If  will  not  avoid  the  statute:  iferriu  v. 

the  defeDdont  dies  before  serriua  of  Scott.  7  Hun,  057;  8.  C,  6  Thomp.  ft 
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C.  1G(K     Wbere  by  order  ameading  a  tempt    to   serre    under   |   10;  Kerr  Oet.ll,U>l. 

(lunmoDB  a  new  party  is  bronght  in,  v.  Mount,  28  N.  Y.  659;  Burroughs  v.  

tbo  mit  is  only  commeDced  aa  to  him  Seigtr,    12    How.   Pr.   171;    Som  y. 

when  thoa  brouKhl.  in:  Sham  v.  Cock,  LvUkt,  4Ckiw.  158;  S.  C,  15  Am.  Dec. 

78  N.  Y.  194,  affirming  12  Hun,  173.  311;  and  see  the  extemled  note  to  the 

Tbemereissnanceof Bammoosalone  same  case,  on  this  point;  JohnMm'v. 

is  not  a  commencement  of  the  action,  FarrtU,  7  Qreenl  370;  S.  C,  22  Am 

bat  tiiere  most  be  Mrrice  or  an  at-  Dec.  203. 

§  15.  [15.]  An  attempt  to  commence  an  action  shall  ^^^p^J? 
be  deemed  equivalent  to  the  commencement  thereof,  jg^iivaient, 
within  the  meaning  of  this  title,  when  the  complaint  is 
filed,  and  the  summons  delivered,  with  the  intent  that  it 
shall  be  actually  served,  to  the  sheriflf  or  other  officer  of 
the  county,  in  which  the  defendants  or  one  of  them  usu- 
ally or  last  resided;  or  if  a  corporation  be  defendant,  to 
the  sheriff  or  other  officer  of  the  county  in  which  such 
corporation  was  established  by  law,  or  where  its  general 
business  was  transacted,  or  where  it  kept  an  office  for 
the  transaction  of  business.  But  such  an  attempt  shall 
be  followed  by  the  first  publication  of  the  summons  or 
the  service  thereof  within  sixty  days. 

Attampt  to  commeiice  action.  Ebow  the  time  of  the  commencement 

—  An  attempt  to  commence  an  iLction,  of  tbe  action;   Wardwetlr.  Patrick,  1 

by  delivery  to  the  sheriff  of  tbo  aum-  Bosw.   406.     But   see    Burrought  v. 

mona  in  tbo  action,  for  tho  purrioee  of  Seiyer,  12  How.  Fr.  171. 
■errice,  ii  lofficient  to  stop  tho  ran-        Berrica      by      publication.  — 

ning  of  the  statute,  if  iollowed  by  Tboueh  the  first  a 


Doris  V.  Du^,  8  Id.  617}   Wiggin  v.  provisions  of  this  section,  tbo  action 

Orter,  Q  Ducr,  118;  and  see  the  note  la  not  actually  commenced  until  the 

to  Soss  V.  LuUtcr,  15  Am.  Dec.  345.  eipiration  of  tbo  time  presoribed  for 

Tbo  indorsement  by  tbe  proper  officer  pnljlicatioii:  Motcv.  Thayer,  WRaih. 

of  tbo  receipt  of  a  summons  is  not  of  S58;  S.  0.,  6  How.  Pr,  47. 
itself  evidence  of  the  fact,  bo  aa  to 

§  16.  [16.]     If,  when  the  cause  of  action  shall  accrue  Absencefrom 
against  any  person  who  shall  he  out  of  the  state  or  con-  oeaimentoi" 
cealed  therein,  such  action  may  be  commenced  within 
the  terms  herein  respectively  limited,  after  the  return  of  "  or.  ml 
such  person  into  tbe  state,  or  tbe  time  of  bis  conceal- 
ment; and   if,   after  such   cause  of  action   shall  have 
accrued,  such  person  shall  depart  from  and  reside  out 
of  this  state,  or  conceal  himself,  the  time  of  his  absence 
or  concealment  shall  not  be  deemed  or  taken  as  any  part 
of  tbe  time  limited  for  the  commencement  of  such  action. 
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AbMnce  from  atatft.  —  For  a  full 
~  disonaion  of  tbe  law  concerning  tiio 
effect  oE  abeenca  from  tJie  staM  to 
atop  the  mnning  of  the  atatnte  of 
liauUtions,  «ea  t£e  not«  to  Moore  r. 
Arraatrtmg,  36  Am.  Doc.  73  et  seq. 

Non-retiidfnla. — In  Oregon,  it  ia 
holJ  that  this  section  was  not  iotendod 
to,  and  does  not,  includo  non-riia'denta 
of  the  state:  McCormid:  V.  Blandiard, 
7  Or.  232,  But  in  other  states,  gen- 
erally, this  exception  of  persons  from 
operation  of  tho  statu  to  hoa  been  held 
to  inclndo  non-rOBidents:  Thomasaon 
V.  Odam,  23  Ala.  480;  Hatdi  v.  Spo/- 
Jbitl,  21  Conn.  432;  Paine  v.  Drew, 
44  N.  H.  300;  Mm/er  v.  Friedman,  7 
Hnn,  218;  S.  C,  6<l  N.  Y.  fJOS;  Ca/yeri- 
ler  V.  Wettg,  21  Barb.  693;  Crocker  \. 
Arts.  3  R,  I.  178. 

Joint  debtoni.  —  Absence  oE  one 
joint  debtor  from  atata  auspenda  run- 
ning of  BbLtute  agaiost  bim,  though 
his  co-debtor  remained  within  tne 
atatc:  Denajj  v.  Smith,  18  N.  Y.  567; 
and  so  of  one  of  two  joint  and  acveral 
dohtora:  Bogerl  v.  Vemulya,  10  Id. 
447;  S.  0.,  10  Barb.  32;  and  see  Lam 
r.  Doty,  4  Id.  530. 

Foreign  eorvorationa.  —  Thera  ia  a 
conflict  in  the  autborttiea  as  to 
wbctlicr  a  foreign  corporation  cornea 
widiia  the  meaning  ot  a  pcraon  out 
oE  the  state,  or  a  non-resident,  or  not. 
Tho  rule  in  Now  York  is  that  tho 
statnte  ia  not  available  as  a  defense 
by  tbe  corporation;  OkoUv.  Tioga R 
R.  Co.,  20  Jf.  Y.  210;  S.  C,  75  Am. 
Doc.  393,  and  cases  in  tho  note;  RaiA- 
bua  V.  A'eu,  York  Centrai  B.  R.  Co.,  50 
N.  Y.  G50.  In  California,  if  tho  cor- 
poration docs  businsas  in  another 
etato,  HDiI  has  a  managing  agent' 
therein,  it  cannot  set  up  tbe  statute 
on  the  groundof  non-residence:  Law- 
rence V.  Ballou,  50  Col.  264;  see  also 
t^a  note  to  Moore  v.  Armstrong,  36 
Am.  Deo.  73. 

Ahttnce  qf  morteiagor.  —  The  ab- 
sence of  a  mortgagor  will  not  sus- 
pend the  right  to  foreclose  the  mort- 
gage! Anderaon-v.  Baxter,  4  Or.  105; 
Watt  V.  Wright,  4  We«t  Coast  Bep. 
G22. 

Succesaive  absencea. — Succes- 
sive absences  may  be  agoregated;  and 
the  whole  time  tho  acfendant  has 
been  absent  deducted  from  the  time 
which  has  elapsed  since  the  cause  of 
action  bos  accrued  will  give  the  time 
the  statute  has  run;  Rogtrt  v,  Haldt, 
44  Cal.  280;  Smith  v.  Bond,  8  Ala. 
386;  Crotier  v.  CUmaOt,  23  Id.  290; 


cut  V.  ^essiip,  10  N.  y.  96;  Hardat 
V.  Palmer,  2  E.  D.  Smith,  172;  Bar- 
rien  v.  Wright.  26  Barb.  208;  Culler 
V.  Wright,  22  N.  Y.  472.  Timo  of 
absence  during  several  journeys  has 
been  heldnot  to  count:  Hickoky.  Bliat, 
3*  Barb.  321;  Murray  v.  Pishrr,  5 
Lans.  08.  And  so  where  a  defendant, 
domiciled  in  another  state,  does  bnu- 
nesa  in  the  atatc,  spending  all  but 
business  houra  out  of  Ibo  atata,  it  bas 
been  held  that  the  booia  of  his  ab- 
sence cannot  (if  any)  be  allowed  as  so 
much  of  the  statutory  time  out  of 
the  state:  Bennett  v.  fool:,  43  N.  Y. 
537;  S.  C,  3  Am.  Rep.  727. 

Rotuni  to  state  to  sat  statute 
running.  —Tho  return,  to  set  the 
statate  runiuQg,  must  not  be  clandes- 
tine, nor  for  auch  a  short  apace  of 
timo  as  would  bo  insufficient  to  enable 
tho  credit<ir  to  institute  proceedings; 
Palmer  v.  Sliaio,  IG  Cal.  90.  The 
time  during  which  one  ia  in  the  atate 
on  buainess,  it  has  been  held,  ia  not  to 
bo  counted  as  part  of  tho  time  to  be 
deducted  from  tbe  period  ot  bis  ab- 
seuce  from  tbe  state:  Jlunouglit  v. 
Bloomer,  5  Denio,  532.  Though  in 
Cola  v.  Jetmp,  2  Barb.  309,  a  single 
return  after  abaence  from  tbe  atate 
bas  been  held  aufficient  to  set  the 
statute  running;  Id. 

Demands  oarred  by  laws  of 
foreign  state. —  In  McCornack  v. 
Blanchard,  7  Or.  23^  _  it  is  beld  that 
the  statute  of  limitations  commences 
to  run  at  tho  timo  when  a  cause  of 
action  accrues  in  another  state,  by  the 
laws  thereof,  where  based  on  a  debt 
contracted  there  when  tho  debtor 
lived  there  unti  removal  to  this  state. 
For  a  discussion  of  tho  qnestion  as  te 
when  and  whether  demands  ore  barred 
by  the  laws  of  the  country  where  the; 
originated,  see  the  note  to  Bulger  v. 
Boche,  22  Am.  Dec.  362;  Clark  v. 
L.  S.  i-  M.  S.  R.  R.  Co.,  H  N.  Y. 
217. 

Pleading  —  The  Issue.  —  Ab- 
sence of  defendant,  it  has  beeo  held, 
must  be  alleged  in  tho  complaint,  or 
his  presence  will  be  presumed:  Bam 
T.  Berry,  61  Cal.  264.  When  the 
question  of  absence  from  the  atate  ia 
set  up  as  a  defense,  the  only  question 
is,  whether  tho  defendant  iuis  been  in 
the  state  and  amenable  to  process  for 
the  statutory  period :  Oaat  v.  Frank, 
36  Barb.  320;  BomcU  v.  Banett,  55 
Id.  505;  Power  T.  HaHtaaiay,  43  Id. 
214;  ifeCoxri  t.  Woodhuil,  27  How. 
Pr.  64. 
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§  17.   [17.]     If  any  person  entitled  to  bring  an  action  g^J'^/^"' 

mentioned  in  this  title,  or  to  recover  real  property,  or  ^i^ 

for  a  penalty  or  forfeiture,  or  against  a  sheriff  or  other  J?'«'fi?..<«'*« 
officer  for  an  escape,  be  at  the  time  the  cause  of  action 
accrued,  either, —  ■  J 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution 
under  sentence  of  a  court  for  a  term  less  than  his  natural 
life;  or 

4.  A  married  froman. 
The  time  of  such  disability  shall  not  be  a  part  of  the 

time  limited  for  the  commencement  of  the  action,  but 
the  period  within  which  the  action  shall  be  brought 
shall  not  be  extended  more  than  five  years  by  any  such 
disability,  nor  shall  it  be  extended  in  any  case  longer 
than  one  year  after  such  disability  ceases.* 

DiMbilitLeB  generally. — A  ilii-  ot  ons  of  a  anmber  of  paridM,  if  theii 

mbility  relied  apon  to  stop  tba  mnniiig  riglitB  ore  not  joint,  though  it  will 

of  the  BtatuUi  ntnat  have  oiiated  at  atop  the  TunninB  of  the  statute  as  to 

the  tine  th«  right  to  sua  accrued,  for  him,  will  not  O^ot  the  others;  Datdtl 

when  the  atatuMboB  once  commenced  v.  Day,  51  Aid.  43]|  Wilder  v.  Mayo, 

toraiiBafaeeqnentdiMbilitieBwilliiot  23  Ark.   32S:   EloaA  t.   Cannidiati, 

•top  it  nnleu  expressly  BO  provided  by  62  Tex.  3S3;  Petarty.Jona,^1ayia, 

•Utate:  Soe})M(,S22i//<»aav.fHr&,  612;    Pendergatt  t,   CMiaU,    10   G*. 

94U.  S.  773;  Bacemaa^.Bromaafi.'il  218.     Whore,   however,  their  righto 

Ark.  .tM;  Kiiaer\.  HeraO,  76  Jnd.  &re  joint,  it  tJi  held  in  Bome  BUt«8  that 

177;  8.  C,  30  Am.  Bep.  131;  Dunan  if    one    it    bured    aU    are    barred: 

T.  Giuiagi,  3  Gill,  13S;  S.  C,  43  Am.  Nardemanv.  Sinu,3Ala.  747;  Jordan 

Dec  306;  S^axnaan  v.  McReary,   12  v.  MeKtiaie,  30  Miss.  32;  Moore  t. 

Smedes  k,  M.  0;  S.  C,  Gl  Am.  Dec  Calvert,  6  Bnih,  356;  Morgan  v.  lleed, 

102;    Wait*  V.   Oann,   63  Mim.   602;  2  Head,  276;  /fldenv.  Frior,  3Mnrph. 

Hodyetv,  Dunham,  611^.199;  Coatm  577;  while  oa  tho  contrary,  in  oth- 

V.  /'anun,  30  Ohio  St.  491;  8.  O.,  27  er  Btatet,  the  disability  of  ono  pra- 

Am.  Rep.  470;  BaucU  v.  Chanedlor,  tects  all  jointly  in tereated:  Riddle  v. 

S'Whart.  371;   S.  C,  34  Am.  Dec.  A>fe,  24  Ohio  St.  G72;  Prial-v.  HamO- 

661;    SmlU  t.  Bifit,   2  Pa,   St   62;  (on,  2  Tyler,  44. 
8.  C,  44  Am.  Dec  166;  ffoggv.  Aih-        Infancy.— Bighta  of  infant  against 

noH,  83  Pa.  8L  80.     Persons  relying  person  who  has  entered  opon  his  land 

'i  statutes  of  limita-  are  not  barred  until  after   the  ex- 


tion  mnat  bring   themselves  within  piration  of   the  nonue:    Bu 

■och  exceptions  by  proof:  SleMnsoav.  SoWnwm,  51  Cal.  186;  Croahyv. 

areRearu,  12  Smedes  &  M.  0;  R  C,  61  Id.  557.     As  to  the  opera 

Am.  Dee.  102.  _  the  stAtnte,  in  cases  where  land  has 


dieabilitiaa:  Sea  923,     descended  to  on  infant,  against  whose 
'--the  statute  had  commenood 


>  This  seotioQ  was  expnesly  subetitated  in  the  fonn  of  an  amendment  for 
S  17  of  the  act  of  Oct.  11,  1862. 
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OetVt.W^L^i.  to  Moortv.  Armttrvng,  38  Am.  Dec.  ialandsb  not  barred  1]7the  rtatata 

Lam  or  lera,      f^^     j^  ^^00  atatea  it  U  held  tlmt  tho  oE  limitations  if  the  infant's  title  waa 

ZL Btatut«  will  continue  to  ma  against  not  so  barred:   Thonuon  v.  Oaitlard, 

the  heir  in  such  cases,  notwithstand-  SRich.41S;S.  C.  45  Am.  l>c.  778. 

ing  his  infancy:   Datdel  v.  Day,   Gl  Insanitir.  ~  The  mnning  of  the 

Ala.  431;   Boteaan  v.  Broundng,  31  statate  la  saspended  whila  mentkl  in- 

Ark.  304;  Bogcrt  v.  Broom,  Ql  Mo.  capacity  lasta,  and  only  comoiences 

187;  Henry  v.  Carton,  69  Pa.  St.  297;  to  ma  when  the  incapacity  is  removed 

while  in  others  the  contrary  rolinj;  by  recovery  or  deaUi:  Arnold  v,  Ar- 

will  be  found-.  Ladd  v.  Jadaon,  43  wild,  13  Ired.  174;  8.  0..  £5  Am.  Dec. 

Qa.  288;  South  t.  Thomas,  7  B.  Mon.  434;  DuJxia  v.  JohnaoK,  7  Oa.   4S4; 

69.     So  on  the  qnagtion  whether  the  LitUs  t.  Doteaing,  37  N.  n.  35S;  Saner 

•tabibB  will  ran  in  cases  where  the  v.  DtaU,  27  lex.  656;  provided  under 

iofant  is  represented  by  a  trustee  or  the  above  section  that  it  does  not 

guardiaa  the  courts  ore  divided.     In  contioua  moro  than  five  years.     Deaf- 

DamaU  v.  Adami,  13  B,  Man.  273;  maUa  an  prtmajaeie  non  fompos  mn- 

Copte  V.  Edditu,    15  La.    Ann.    £28;  tis,  and  within  this  exception  to  tho 

Crhdk'v,  Olenn,  30  Md.  55;  Wil/aerdini/  titatute,  unless  their  capacity  to  nn- 

T.  Suu,  33  Cons.  67;  it  is  held  that  derstand  their  legal  rights  and  liakili- 

the  sUtnte  will  run  iu  such  cases;  ties  is  shown:  OUver  v.  Berry,  53  Me. 

while  on  the  contrary  in  other  states  206.     And  see  iJie  note  to  Moon  v. 

the  Qeglect  of  the  representative  to  Armatrong,  36  Am.  Dea  71. 

saeviU  not  prejudice  the  infant,  who  Impriaomnant:     See    Wood   on 

may  bring  his  action  within  the  atat-  Limitations,  sec.  241. 

ntwy  time  after  reaching  majority:  Ooverture.  —  The  act  of  October 

Moon  v.   WaUU,  18  Ala.  408;  Bacon  21,    1878  [%  31,  -poa),   does  not  im- 

T.  Orajf,  23  Mis9.  140;  PiUmajtv.  Mc-  pliedly  r^cal  the  provision  of  thia 

CteiUoi,  53  IiL  229;  Eckford  v.  Emm,  section  afecting  married  womon;  and 

68  Id.  18;  F«iraT.S';«>ifif,3lId.301;  they  are  still  within  tho  exception 

Lacy  V.    WUIUtnit,  8  Tex.  182.     The  hero  provided:  SoMlefidd  v.  Memia, 

tifleof  apnrchaaerof aninfant'sestate  3  Saw.  41. 

oet.u.iBBa.  §18.  [18.]  If  a  person  entitled  to  bring  an  action  die 
AcHensbrper-  before  the  espiration  of  tho  time  limited  for  the  corn- 
•wtaUves.  mencement  thereof,  and  the  cause  of  action  survive,  an 
action  may  be  commenced  by  his  personal  representa- 
tives after  the  expiration  of  the  time,  and  within  one 
year  from  his  death.  If  a  person  against  whom  an 
action  may  be  brought  die  before  the  expiration  of  the 
time  limited  for  the  commencement  thereof,  and  the 
cause  of  action  survives,  an  action  may  be  commenced 
against  hia  personal  representatives  after  the  expiration 
of  that  time,  and  within  six  months  after  the  issuing  of 
letters  testamentary  or  of  administration. 

BnrviTal  of  actions:  See  foO,  period  provided  for  that  dau  of  ac- 

^  366  et  seq.  tions,  or  if  there  is  lest  than  one  year 

Actlona  by  and  agautat  repre-  of  the  period  to  run  after  the  death  of 

aentatlTea.  —  A    great    distinction  the  decedent,  within  six  months  after 


will  be  noticed  between  the  pravisions  his  death,  and  this  notwithstandins 
o(  this  section  concerning  snita  by  no  representative  has  been  appointed: 
representatives  of  deceas^  peraona.     See  OraUtaiv.  Wigf^,  23  Iii.  28;  bnt 


and    those  concerning  suits  against  where  the  action  is  one  on  a  claim 

representatives.     In  the  case  of  rights  against  the  estate,  it  need  only  be 

cf^aotion  mrviving  to  the  estate,  the  commenced  within  six  months  after 

aodoD  matt  be  brought  within  the  the  appointment  of  the  administrator 
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orciflcatoT.uiditisofsomnMqiiBnoe  otherwiae  limited  for 

m  nch  case  tlut  a  long  periud  inter-  tnent:   LovKli  t.  Kkr,  50   Cai.   646] 

toibI  between  the  deiLth  &nd  the  ad-  Sibemia  Sav.  tb  L.  Stx,  v.  Haiert,  63 

maustntioD  taken  on  UiaeatSite;  Dan-  Id.  375. 

fbda  V.  Dt  la  Ouerra,  10  CaL  386;  The  proviaion  aa  to  the  accruing  of 

8mi&  V.  Hi^  19  Id.   86;  Qairxg  v.  a  cause  of  action  before  the  inteatat^'a 

Hall,  19  Id.  100;  but  it  is  not  intended  death  eaonot  be  cooBtmed  to^vc  an 

bfthiithatthia  latter  daaa  of  octioiiB  indefinite  time  in  which  to  bnng  the 

TOild  be  barrol  became  not  bronght  action  where  the  cause  accrued  after 

withia   one  jcat  after    iasuuice   of  hia  death.     See  Tynan  v.  WaHtr,  35 

lettcn,  iC  brought  within   the    time  Cal.  615. 

S  19.  ri9.]    When  a  person  shall  be  an  alien  subject  Action«oi 

.  ...TT.ifi  .       aliens  In  time 

or  citizen  of  a  country  at  war  with  the  United  States,  the  "' " «■ 
time  of  the  continuance  of  the  war  shall  not  be  a  part 
of  the  period  limited  for  the  commencement  of  the 
action. 

War.— War  anapendB  thastatnta  KimU  v.  BUI,  81  Mo.  303;  S.  0.,  II 

of  limiUtioiu  between  citinans  or  eob-  Am.  Rep.  450;  Oaperioa  v.  Martm,  i 

jecboftwoconnbrieaatwar:  Wallv.  W.  Vo.   136;  S.  C,  6  Am.  liep.  270; 

folmi,  2  Nott  ft  McO.  496;  S.  Q,  10  ChappeUev.  Olmy,  ISaw.  401.    Open 

Am.  D«c  623;  Seldtn  v.  Prttlon,  11  organized  rebellion  ia  "war"wittiin 

Boah,  191.    Thaatatute  of  limitationa  the  meaning  of  thia  seotion:  See  iStin- 

barring  the  right  to  sae  does  not  run  demon    v.   Morgan,    39  N.   Y.    231. 

dniii^  the  time  of  civil  war,  where  Where  the  pereona  were  reaidento  ot 

(be  coorta  are  not  open  to  Boiton:  the  aiuiie  state,  itvas  held  that  the 

Cdenvtt.  Holma,4i  Ala.  124;  8.  0.,  statute  waa  not  auapended:  Sndlhy. 

4  Am.  Sep.  UliPa^MY.  Bogen,36  Charter  Oak  Itu.  Co.,  04  Mo.  33a 
Ind.  124;  B.  C,  0  Atn.  Rep.  639;  ife- 

%  20.  [20.]    When  the  commencement  of  an  action  is  aiarbyininno- 
stayed  by  injunction  or  a  statutory  prohibition,  the  time  f^"}"''^  p™' 
of  the  continuance  of  the  injunction  or  prohibition  shall 
not  be  a  part  of  the  time  limited  for  the  commencement 
of  the  action. 

Uaiitation  l>y  ccmtraot.  —  Thia  on  Uie  other  hand,  aes  Dot  v.  Brain, 

■eetkm  appliea  to  statutory  limita-  16  Chic  L.  K.  220;  Hill  t,  Bneia,  27 

tiaoM  aniy,  and  not  to  those  arising  Alb.  L.  J. 

Cnmcoolnct  of  the  wtiee:  See  Wii-  Injonctioii. — Tbongh  an  iujone- 

iuiMv.  Rnt  Nat.  P.  I.  Co.,  0  Hno,  tiou  was  not  served,  it  the  party  to 

tSS,  affirmed  77  N.  T.  499.  be  enjoined  had  notice  thereof  and 

Bankraptcy.  — It  has  bean  held  obeyed  the  order,  the  time  of  its  cou- 

tbt  proceedings  in  lunkniptey  which  tinnanco  wonld  not   be  reckoned  a 


against  the  debtor,  stop  part  of  the  period  of  limitation:  Ber- 
aa  ot  the  statnto  during  the  run  t.  Wright,  2G  Barb.  208;  McQutea 
thereof:  Iloffv.  FunJxntiein,     v.   Babeoek,   41    Id.    337;   Saaub   ^ 


itcS^;    Foa  8^iJi»  T.  Krt^  10    Conrntei/,  31  N.  Y.  346;'  HubbeU  v 
Hmi,9fi;afEni»d72N.Y.  64S.     But    MtdbiOT/,  63  Id.  08. 

g  21.  [21.]     If  an  action  shall  be  commenced  within  whenjuag- 
the  time  prescribed  therefor,  and  a  judgment  therein  for  "nentMcened. 
the  plaintiff  be  reversed  on  appeal,  the  plaintiff,  or  if  he 
die,  and  the  cause  of  action  survives,  his  heirs  or  per> 
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o<!t.ii,W3.     sonal  representatives,  may  commence  a  new  action  within 
one  year  after  the  reversal. 

BeverSftl  of  Jud^nwnt.  —  Tbii  Jndgm«nt  of  a  lowsr  appellata  court: 

•ection  gives  the  pl&intiff  ona   year  WorMar  r.  Fortg-tcema  St.  R.  R,  Co., 

kEtOT  final  jndgmaiit  in  the  court  of  71  H.  T.  471. 
]>Bt  rewrt,   uid  not  one  year  after 

Di»bi]itr  g  22.  [22.]     No  person  shall  avail  himself  of  a  dis- 

whon  ecuon     ahihty  unless  it  existed  when  his  right  of  action  accrued. 

SiBabOity  moat  axist  wlian  BucMaaiTediBaibilitiM. — Wbere 

ri^bt  accruw. — It  ia  onlyencbdi*-  a  risht  of  action  accraas  touiDEiniar- 

abilitie*  m  exut  whea  tbe  right  of  ried  female  nunor,  aad  she  afterwarda 

action  accroM  of  which  a  parly  Cfta  marriea  before  she  becomes  of  full  a^e, 

aTBil  himself  aa  itopping  Hie  nmning  her  covertnre  ia  not  available  aa  a  dia- 

of  the  atatate.    6oe  the  oases  cited  ability  within  the  ttatnte ;  Caaau  t. 

ante,  S  22;   and  tea  Daniel  v.  Dm,  Faman,  30  Ohio  St  491;  S.  C,   27 

fil  Ala.  431;  FriU  v.  Jomer,  G4  lU.  Am.  Bep.  470;  Dagan  v.  OiOiiuH,  3 

101;  Sogtrt  V.  Brmon,  61  Uo.   187;  Gill,  138;  S.  0.,  43  Am.  Dec  306. 
SvearmgM  V.  BoberUtm,  89  Wia.  462. 


Oct.  11,1361  _      g  23.  [23.]    When  two  or  more  disabilities  shall  co- 
seveni  disa-    ezist  at  the  time  the  right  of  action  accrues,  the  limita- 
tion shall  not  attach  until  they  all  be  removed. 

Oo-axiltlng  diaabilit;^. —Where  until  all  are  remored:  SeeC^mcKAerv. 
HTcral  disabilities  nnder  the  atatnte  Boalandaon,  27  CaL  384.  See  also 
co-eiiat,  the  atatnte  ahall  be  anapended    S  2S,  u^ra. 

Oct.  u,iaaz.  g  24.  [24.]  No  acknowledgment  or  promise  shall  he 
AcknovUdg-  sufficient  evidence  of  a  new  or  continuing  contract, 
promise.  whereby  to  take  the  case  out  of  the  operation  of  this 
10  Or.  67.  title,  unless  the  same  is  contained  in  some  writing,  signed 
by  the  party  to  be  charged  thereby;  but  this  section  shall 
not  alter  the  effect  of  any  payment  of  principal  or  interest. 

AdtnowladgBieiit       or      new  presumed:    McNamee   v.    Taaiy,    41 

promiae:      See     this     topic     fully  Barb.   495;    Mon-oa  v.   Morrvw,.  12 

treated    in    Wood    ou    Limitationa,  Hun,  386.     The  new  prombe  may  be 

chwten  7,  8,  and  9.  either  express  or  impfieil:  MrCm-mki 

XhB  acknowledgment  of  a  debt,  to  v.   Bnmin,   3G   Cal    ISO;    Farrell  v. 

take  a  caae  out  oE  the  operation  of  the  Palmer,  3G  Id.  192;  and  a  clear,  dis- 

atstnte  of  limitations,  must  be  a  di-  tinct,  and  unequivocal  acknowledg- 

rect,  diatinct,  unqualified,  and  uncon-  ment  of  the  debt,  congistent  with  a 

ditional  admiuion   of   the  debt  for  promise  to  pay,  will  auffice  for  the 

which  the  party  ia  liable  and  willing  taw  to  imply  a  promise:  Oreot  v.  Coot 

to  pay:  Seellarlanv.  Bernir,  22  AtTl.  Say  Co.,  10  Saw.  625;  Pabntrv.  Oil- 

217;  S.  0.,  76  Am.  Doc.  428;  and  the  lapU,  95  Pa.  St.  340.     A  compliance 

oaaes  cited  in  the  note  431 ;  McCorniiek  with  coaditioua  of  a  conditional  new 

v.  Broan,  36  Col.  184;  FamUv,  Palm-  promise  must  be  shown,  to  have  tha 

er,  36  Id.  192;  Iticliardiion  v.  Bridxr,  effect  of  taking  the  coseont  of  the  op- 

1  West  Coast  Rep.  270;  Bloodgood  v.  oration  of  the  statute:  itcComatJ:  v. 

Bruen,  8  N,  Y.  362;  Tumtr  v.  Jfortiii,  Broom,  36  Ca!.  ISO;  Waleinaa  v.  SIter- 

4  Eobt,  Cei;  Btrrian  v.  Mayw,  4  Id.  man,  9  N.  Y,  85;   WatUn*  v.  Blevetit, 

638;  Loomis  v.  Decker^.  1  Daly,  186.  4  Id.  168. 

It  URcd  not  express  an  intention  to  Wriib^.  — The    requisites   of    the 

pay  the  debt;  such  intention  is  to  !>e  statute  must  be  complied  with,  and 
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Trr.  n,  §  21.]     TIME  OF  THEIR  COMMENCEMENT. 

therafore  where,  as  in  this  state,  the  goon  v.  Bhttr,  69  Md.  384:  S-  C-.  ^0  Oct.ll.ia 

KctmowlBilBuieiit  must  be  in  wricing  Am.  B«p.  41T;   Vernon  v.  Stemart,  Gi 

Bigncd  by  iho  party  to  be  cliargcd,  no  Mij.  408;  S.  C,  27  Am.  Bep.  250. 

otticr  acknowledgincnt!  will  bo  Baffl-  Phading,     vracUce,    and    evidence. 


eient:  EaMUya  v.   ITeft?,    12  N. 
635:  IMiiUa  v.  <7n«(n),  22  Cal.   100; 
ZitateQ/'Gafiut,  51  Id.  210;  BiddU 
BriuolaTtj.  50  Id.  374.     A  n 


>  Btates  it  is  held  tliat 
the  action  is  founded  on  the  ne? 
promise  supported  by  a  moral  obligo- 

, tion  orisioK  froai  the  old  or  original 

Dal  pcomiiQ  is  not  anfficieut:  Shaptei/  contract;    McCormkb   v.   Brown,   3G 

T.  Mbott,  42  K.  Y.  443;  S.  C,  1  Am.  Col.    I80j  Jonea  v.   Moore,   5  Bwn. 

Bep.548.     The  writing  need  not  show  573;  8.  0.,  OAm.  Dec  428;  Cola  v. 

the  time  of  the  promise:  Kiacaid  v.  Kelicg,  2  Tex.  641;   S.   C,  47  Am. 

Ard,ihald,13'S.Y.l8Q;  S.C..  lOHun,-  Dec  601;  whUe  io  others  it  ia  held  t« 

9iFUbJierv.  (jpdilx,  GTBaxb.  S&i;  aor  be  foandeU  on  tbo  origmal  demand, 

its  application  to  the  demand  in  snit;  and   that   the  new  promise  merely 

thmo  facts  may  bo  proved  by  parol;  operates  to  romovo  tho  presumption 

ilelfamei  T.  Ttrtney,  41  Barb,  496.  ol  payment  from  lapse  of  time;   Can 

Pronun  qf  eredilor  to  extend  time  at  Aim -v.  FrUz,  4  Abb.  App.  Dec.  430; 

parmeiitmiut  be  founded  on  a  con-  S.  C,  42  Barb.  ISO;  NtuiUn  v.  Zhai- 

Kder^dtal,  or  it  is  Toid,  and  will  not  con,  I  Harr.  (Del.)  204;  S.  C,  2S  Am. 

pierent  the  rouikiag  of  the  statute:  Dec.  6G;  KtjUv.  Well$,  17  Pa.  St.  Z8C; 

drcMv.  Com  Bag  W.  B.Co.,  10  Saw.  &C.,  56  Am.  Doc  655.    AnaUtwatioD 

625.  that  the  party  to  be  charged  "has  in 

To  and  ig  uAom  made.  —  The  ac-  writing  Acknowledged  and  promised 

knowlei^ment    must    bo    mads    to  to  pay  '  involves  an  allegation  of  the 

tho  creditor  or  some  one  acting  in  bia  Eignature:   Porter  v.   E&Tit,   25  QiL 

behalf:   WaktnKaiy.Sliernuin,XlN.Y.  2!U.     The  burden  is  on  the  defendant 

65;   Bloodgood  v.   Bruen,  8  Id.  3G2;  of  proving,  that  tho  debt  acknowl- 

WinUrton  r.   Winlerioa,  7  Hun,  230;  edged  is  not  the  one  sued  on:  Momtl 

FUidicr   T.    UpdiLt,    07    Barb.    304;  v.  terrier,  1  Wost  Coast  Rep.  277; 

flenrw  V.  Jooi,  33  N.  Y.  528.     Anac-  JWardn  v.  Bniocft,  GGa.  21;  S.  C,  60 

knowledgmcnt  to  a  stranger  is  not  Am.  Deo,  30G.     The  sufficiency  of  tlie 

safficient.  Biddtev.  Brbxaiara,  34Ca1.  pronuBe  or  acknowlodgmont  to  t)Jce 

163;  S!:bert  v.  H'ildei;  IG  Kan.  529;  the  case  out  of  tbo  operation  of  the 

8.  v.,  17  Am-Kep.  171;  Kyltir,  Wells,  statuto  is  a  question  for  the  court, 

17  Pa-  St.  2S6;   a.  C,  65  Am.  Doc  while  the  detErmination  of  the  facts 

605,  ddIcw  intended  by  the  debtor  claimed  to  constitute  such  promise  oi 

to  bo  coinmimicat«d  to  tho  creditor:  acknowledgment  isforthejnty:  Mor- 

Baehman  -r.  Holler,  0  Bolt.  400;  8.  0.,  rell  v.  Ferrier,  and  MarSa  t.  Broach, 

40  Am.  Rep.  07.     A  promise  to  tho  aitpra. 

attorney  of  the  creditor  has  been  held  InBtancea.  —  It  is  impossible  to 

■ufocient:   Kir^  v.  iliile,  78  N.   C.  enumerate  here  mora  than  a  few  in- 

1S4;  S.  0.,  24  Am.  Bop.  4G0.     A  new  stances  of  the  suf&ciency  of  acknowl- 

promise  to  an  administrator  inorea  to  edgments  and  promises  to  revive  » 

tho  bjuefib  of  tho  estate:  FamU  v.  debt  or  take  it  out  of  the  operation  of 

Palmer,  30  Cal.  102;   and  co  a  new  the  atatnte.     A  full  collection  of  the 

promise  made  to  the  payee  of  ft  prom,  eases  will  be  found  in  Wood  on  Limi- 

issor^  note  inorcs  to  tbo  bensSt  of  tations,  c  7.     Where  a  debtor  wroto, 

the  iiidoi«ec:  Smith  r.  Bielimond,   19  "I  will   pay  as   soon  as  possible," 

Id.  47G.  it  was  held  a  sufficient  ocKuowledg- 

Jotntdeblon. — The  question  vhetb-  mcnt  and  pro:niso:   Norton  y.  Sbep- 

•r  a  promise  or  acknowledgment  by  An^  JSConn.  141;  8.  C.,40Ain.  Bep. 

<ma  of  several  joint  debtors  will  re-  157;  Abraliama  v.  SaxuM,  18  W.  Va. 

vivo  the  debt  aa  to  all  or  only  as  to  274;  S.  C,  41  Am.  Bep.  202.   Letters 

the  debtor  making  it,  is  varioudy  de-  inclosing  checks  for  monthly  interest, 

eided.     In  some  statea  it  is  held  that  and  Baying  they  were  for  interest  on 

it  only  revives  the  debt  as  to  tho  one:  the  loan  for  cerbain  months,  was  held 

Citi/  Nat.  Bank  v.  Phelpi,  fiG  N.  Y.  a  sufGcicnt  acknowlcdgmont:  Barron 

484;  KalknhacI:  v.  Dickinson,  100  Dl.  v.  Kennedy,  17  Cal.  577!   An  exccatoT 

427:  S.  C,  39  Am.  Rep.  47;  Miller  v.  mclndin"  m  an  inventory  notes  given 

Uaier,  McAr,  &  M,    100;  8.   0.,  43  by  himself  which  are  then  barred,  has 

Am.  Rop.  733;  while  in  other  states  b«en  held  to  be  a  sufflcient  aoknowI< 

it  is  held  to  operate  as  to  all:  Bvr-  cdgment:  Jto—  r.  Sou,  6  Hon,  60l 
10 
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Oct.U,UE&       dari  V.    Vaa  Aniburg]!,  14  Id.  557;  a   written     ocknowledgnient     found 

Morrow  v.  Morrow,    12  IcL   386.     A  among  tha  debtor's  papers  alter  hia 

new  promieo  to  pav  a  debt  U  not  in-  donth:  AUtn  r.   CoIUtu,  TO  Mo.  ISSj 

fcrred  from   tha  debtor's    including  S.   0.,    35    Am.    Dec.   416.     A  neir 

sndi  debt  in  his  schednla  of  debts  promiM  mode  in  i^oranco  of  tha  fact 

filed  with  his  potitioa  for  the  benefit  that  tiiepromiaoris  legally  discharged 

of  tbo  insolvent  law;  Hiddnv.  Cot-  from  alf  lia)>tlity  is  Told;  Kenott  i. 

inu,  2  K.  I.  401;  S.  C,  60  Am.  Dec.  HoUoaoy,  IS  Ala.  S3;  S.  C,  60  Am. 

93;  CbTiay  v.  FleminQttm,  10  Pa.  St.  Doc.  16'2. 

129;  S.  0.,  49  Am.  Dec.  590:  QiU  Payment.  — The  statute  prcaervci 
man  v.  Dwigld,  13  Oray,  3S6;  3.  C,  the  common-law  rulo  that  partial 
74  Am.  Dec.  638.  Bot  sea  contra,  payment  of  principal  or  interest  will 
Stuart  V.  Foster,  28  How,  Pr,  273.  A  continuo  tho  debt;  Seo  Smit/i  v.  Jtj/aa, 
promise  to  ' '  pay  all  indebtedness  "is  60  N.  Y .  3S2.  A  part  payment  or- 
sufficiently  specific  to  embrace  tha  diuarily  is  held  to  furnish  cvidcDc« 
ouly  debts  shown  to  be  owing :  Belloc  from  which  a  new  promiao  may  ba 
V.  2>uni»,  38Cal.  243.  A  letter  ask-  inferred:  McLarai  v,  Mrifart'm,  36 
ioga  "bill  of  items  of  your  account,"  N.  Y.  83.  But  in  this  state,  by  rca. 
aud  promisiag  satisEaction,  is  siiffi-  son  of  tho  wording  of  g  2o,  po.9f,  a  ilif- 
cicnt:  Chace  v.  Higgins,  1  Thomp.  Sl  fei^nt  construction  is  given:  See  the 
C.  220.  An  acknowledgment  by  tha  note  to  S  25.  To  be  operatiTO,  tbo 
defendant  that  tho  items  in  tho  ploia-  part  payment  mnat  b^  valuntaiy: 
tiffa  account  are  jnst,  but  that  hehas  MUler  v.  ToleoU,  4l3  Barb.  107;  S.  C, 
Bomo  offsets  thereto,  and  a  subao-  64K.  Y.  114;  and  must  be  osoccount 
qucnt  promiso  to  settle  all  diScrenccs,  as  port  payment  of  the  larger  debt; 
and  account  fairly,  and  not  to  take  Arnold  v.  Douming,  11  Barb.  554;  for 
advantage  of  tho  stoitnte  of  limita-  if  paid  and  received  in  full  of  all  de- 
tions.  is  not  sufilcicut  to  romovo  the  nuuids.  it  will  operate  as  such,  and 
bar  of  tho  statute:  Sutton  v.  Barmt,  not  as  part  payment  to  take  tha  bil- 
9  Leigh.  38t ;  S.  C,  33  Am.  Dec.  246;  ance  out  of  tho  operation  of  the  stat- 
Uarlan  v.  Bernk,  22  Ark.  217;  S.  C,  ute:  Berrian  v.  Mayor,  4  Rob.  53a 
70  Am.  l>oo.  428.  An  admiasion  by  a  Payment  may  be  proved  by  parol,  to 
defendant  that  a  debt  liia  only  been  effect  tho  object  of  taking  the  ca?)  out 
paid  in  part  amounts  to  a  waiver  of  of  tho  operation  of  the  statute:  Firft 
tlio  statute  and  an  acknowledgment  NaL  Btaik  v.  Baliou,  49  N.  Y.  155. 
of  tho  debt:  MeCienney  v.  MtCtenney,  A  payment  by  operation  of  law,  or 
3Tei.  192;  S.  C,  40  Am.  Dec.  738.  acknowledged  by  tho  creditor  on  ao- 
Au  offer  to  compromise,  coupled  with  countof  ancquitabloset-oSorcounter- 
An  exproseod  unwillingness  to  pay  claim,  which  the  debtor  might  insist 
and  determination  not  to  pay  if  re-  upon,  but  which  ho  has  naver  clEumcd 
jectod,  is  not  an  acknowledgmont  to  have  applieil  ss  such,  is  not  sach  a 
within  the  statute:  Ci-eiue  v.  DeJigoM-  payment  as  will  operate  to  prevent 
icrt,  lOBosw.  122.  The  use  of  words  the  statnta  from  running:  Andtraon 
"  audited  and  approved  "  and  "  we  v.  Baxter,  4  Or.  105. 
certify  tha  above  to  be  correct,"  writ-  To  and  byvliom  (odemade.  —  Such 
ten  on  an  scooont  by  tmgteea  of  an  payments  only  as  are  made  b^  tha 
aasoeiation,  was  held  to  create  a  lia-  debtor  or  his  authorised  i^ent  will  op- 
bility  of  a  higher  character  than  that  erate  to  prevent  tho  bar  ofthe  statute: 
arising  from  a  mere  account,  and  con-  Harper  v.  FarUt.'SA'S.Y.iASi;  KtUry 
stitutod  the  matters  sued  upon  in-  v,  Webber,  15  N.  Y.  Week.  Dig.  230. 
strnmeuts  of  writing  witbin  the  mean-  A  payment  by  one  of  several  joint  con- 
ing of  the  statute;  Saniu'eison  v.  tractor3isBufflcient:i'artloiov.;Ti»jtr, 
Broaa,  5  CaL  Bfl.  A  memonuidnm  2  Or.  307;  SuJierUa  v.  JJ-ofterM,  4  Id. 
on  a  bond  signed  by  tlie  obligee  ac-  ST8;  though  unknown  to  the  others, 
kuowledzing  payment  of  part  of  the  Paymout  Iiy  an  attorney  prevents  a 
debt,  and  cxtonding  tbo  time,  was  bar  of  the  client's  right  te  sue  him  for 
hchl  not  on  instrument  Eignod  by  tbo  collections  which  he  has  made  and 
party  to  be  charged;  Peim  v.  Vance,  wrongfully  retained:  Torraact  v. 
21  Cal.  149.  A  demand  13  not  taken  Strxmg,ili.33.  See  the  note  te  the 
ont  of  tho  operation  of  tho  st-ituto  by  next  asotion. 

Jf^i''"^^'""-       §  25.   [26.J  Wliencver  any  payment  of  principal  or 
commence,      interest  lias  been  or  blmll  be  made  upon  an  existing  coa- 
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tract,  whether  it  be  bill  of  exchange,  promisaory  note,  ocl  u,  ixz 
bond  or  other  evidence  of  indebtedness,  if  such  payment  Ltat^S"^ 
be  made  after  the  same  shall  have  become  due,  the  limi-  ^mme^ce. 
tation  shall  commence  from  the  time  the  last  payment 
was  made. 

Part  pajment:  Sea  the  note  rait  is  barred,  in  cues  to  which  it 
to  g  24,  ante.  Ihii  aeotion  refeia  applies,  and  u  it  is  not  barred  tlie 
only  to  paymente  mado  on  con-  action  then  la  fonnded,  not  oa  a  new 
tracts  before  Uie  statata  has  run  promiaa  aridiig  from  the  facta  of  part 
■gainat  them,  and  fixes  by  such  pay-  payment,  bat  npon  the  original  prom- 
mont  a  new  data  for  the  mnaing  of  ise:  SuderUn  t.  Roherti,  4  Id.  37S; 
tha  Btatnte:  Craghton  y.  FiHctnt,  10  Tottokb  t.  Strong,  4  Id.  39.  It  has 
Or.  50;  ParUme  v.  Sia^er,  2  Id.  308.  been  held  that  it  rarives  the  old  rule 
The  effect  of  thia  Baction  is  to  make  that  payment  by  ooe  jomt  debtor  or 
flie  fact  of  port  paynieiit  the  test  for  contractor  revives  the  liability  as  to 
ascertaiuinfc  whether  the   action  or    all:  Parllcw  r.  Sinytr,  2  Id.  SOT. 

%  26.   [26.]  When  the  cause  of  action  has  arisen  in  Hon-r«MeMs. 
another  state,  territory  or  country,  between  non-residents  when  barred, 
of  this  state,  and  by  the  laws  of  the  state,  territory,  or 
country  where  the  cause  of  action  arose,  an  action  can- 
not be  maintained  thereon  by  reason  of  the  lapse  of 
time,  no  action  shall  be  maintained  thereon  in  this  state, 

Foreicm    vtatntes   of  limita-    and  that  the  maker  was  amd  bas  ever 

tioil. '^  When  a  debt  is  contracted    since  been  a  resideDt  of  said  stats: 

,   another  stato   by  a  person  who    Cnm/orci    v.     Soba-tt,     8    Id. 


■gainat  the  debt  at  ihe  time  when  the  words,  "  Bat  whether  defendant  waa 

caose  of    action  accrued  where    the  at  the  time  a  noD-rssident  of  this 

debt  was  created,  and  not  at  the  time  state,  plaintiff  has  no  knowledge  or 

of  the  debtor's  arrival  in  this  state:  information  thereof  sufficient  to  form 

McCormici  v.  Biandwrd,  7  Or.  232.  a  belief,  and  therefore  denies  said  ol- 

In  pleading  the  statute  of  limita-  legation,"  sufficiently  denies  the  ol- 

tiona  in  force  in  another  Btata  in  bar  legation  of  non-residence  to  raise  the 

of  an  action,  it  must  be  averred  that  issue;  Bherman  t.  Oj&om,  8  Id.  66. 
the  canse  of  action  oroae  iu  that  slate        For  a  full  discussion  of  the  law 

and  was   between   non-residents  of  conceming  demands  barred  b^  stat- 

Or^on.    It  is  not  enough  to  allege  ntes  of  suites  where  thay  originated, 

that  the  not«  which  was  the  cause  of  see  note  to  Bulgtr  t.  ioAe,  22  Abl 

action  was  made  in  inch  other  stat*^  Dec.  362, 


TITLE  m. 

OF  TBB  PABTIE3  THERETOl 

I XI,  AeHim  tcCba  pioaaouted  in  the  name  of  the  real  party  in  intanrt. 

|9&   Ajngmnent  of  thing  in  aotion  not  to  prejudice  dafeDM. 

1 20.   Eiecntor,  or  tmitae  may  sua  without  the  person  banafioisllylnteneted.' 

1 30.   When  a  married  woman  ia  a  party,  actions  by  and  agsintt. 

S  31.   Married  women  may  prosecute  and  defend  as  if  unmarried. 
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,  1883.      S  32.  lofuit  to  appear  by  guardian. 

§  33.  Qaardiao  how  appointed. 

g  34.  Who  may  prosocato  for  iojurj  or  death  of  a  child. 

S  35.  Who  may  proeecute  for  Bedaction  of  dai^htor  or  ward. 

§  38.  When  immaFried  female  may  tae  for  her  own  seduction, 

g  37.  Parties  severally  liable  on  satne  iustrameat  may  be  nied  togetiier  or 

separately, 

g  38.  When  action  not  to  abate. 

5  39.  When  action  for  wrong  not  to  abate. 

S  40.  When  third  pereons  may  be  aubatitnted  aa  defendants, 

g  41.  When  court  to  decide  controversy  or  order  otlier  parties  bronght  in. 

uVdl  S  ^'^'  [^'''■3    Every  action  shall  be  proBecuted  in  the 

>[  foai  name  of  the  real  party  in  interest,  except  as  otherwise 

''■  provided  in  section  29,  but  this  section   shall  not  he 

(1.  deemed  to  authorize  the  assignment  of  a  thing  in  action 

m.  not  arising  out  of  contract. 


Zfibct  of  Bection  gsneraUf.  — 

This  sectionwhicli  is  enacted  in  many 
of  the  states  prodaced  a  rovolution- 
ary  effect  on  tfie  common  law  of  par- 
ties plaintiff.  Ita  effect  will  be  f  onnd 
fnlly  diBouascd  in  Pomeroy's  Reme- 
dies, sec.  124;  I  Bates  on  Code  Plead- 
ing, I;  and  in  Bliss  on  Code  Pleading, 
45.  la  cases  whero  it  applies,  this 
section  merely  enacts  the  rulo  which 
"   '   in  eqi   ' 

enforcohiarighta:  Orianfltv.  Sdimidl, 
2  Sand.  707;  Beerlao  v.  Hattirvm,  16 
N.  J,  Eq.  25;  Wktatlty  v.  Htnbr.  12 
Cal.  98;  Wigrjiiu  v.'SlcDonaM,  18  Id. 
126;  GradwoU  v.  Harria,  29  Id.  150; 
Orainv.  Aldridi,  38  Id.  514. 

Failure  to  bring  the  action  in  tbo 
nan.o  of  the  real  party  in  interest 
will  bofatol  thereto;  DiMtnv.  Ooux, 
61  Col,  153;  Daiiav.  MayorrJ-N.  Y., 
14  N.  Y.  BOG;  Chirk  v.  Clark,  20  Ohio 
St.  128;  (7a(pin  v.  Lamb,  23  Id.  529; 
SvaUi  V.  O.  i,  K.  W.  IL  R..  23  WU. 
2G7;  and  the  detect  cannot  bo  cured 
by  amendment:  £>idibtrs  v.  Gma,  51 
Cal,  153;  Clart  v.  Clark,  20  Ohio  St. 
I2S. 

The  word  "jiroaccn ted,"  when  tak- 
en in  connection  with  §37,  must  bo 
taken  to  mean  tliat  all  actions  mnst 
be  commenced  in  the  namo  of  the 
real  party  in  interasbi  Blliol  v.  Teal, 
S  Saw.  lUO. 

The  objection  may  be  rused  by 
general  demurrer  that  the  complaint 
uoea  not  state  facta  sufficient  to  con- 


stitote  a  canse  of  action: 
Hmmn,  57  Cal.  679. 
Wlio  ia  real  party  in 

—  It  is  generally,  bat  not  always, 
easy  to  ascertain  who  is  the  real  party 
■1  mlfirost.     One  if  -"'■'  *"  ''■'•  —•'•'' 


!^\'iU 


if  he  boa  a  valid  transfer  a 
the  assignor  and  holds  the  1 
to  the  demand:  Freeman  v.  i'alermer. 


Mayor,  C 

In  order  to  maintain  an  action,  the 
plaintiff  mnst  have  a  real  and  subsist- 
mg  interest  at  the  time  of  the  coro- 
menccment  of  the  suit:  Dug(u  v. 
Truxilio,  15  La  Ann.  IIG;  LeOemian 
V.  N.  O.  A  Flo.  ^-  SI.  S.  Co.,  28  Id. 
412.  An  interest  entirely  contingent 
and  unascertained,  that  may  never 
have  on  actual  existence,  i.  b.,  a  bare 
possibility,  is  not  sufficient:  Keeue'i 
Appeal,  CO  Pa.  St,  610.  In  an  action 
for  breach  of  contract,  the  plaintiff 
must  bo  a  party  or  privy  to  the  con- 
tract: Clanra  v.  Burnt,  60  N.  Y,  129. 
Where  an  action  is  commenced  on  a 
contract  by  one  not  a  party  to  it,  his 
interest  sboold  bo  affirmatively  shown 
by  proper  allegations  in  the  petition 
or  complaint:  Uujdin  v.  Ntbraskaatg 
N.  Bank,  8  Neb.  465.  A  principal 
may  sue  on  tho  contracts  of  his  agent 
in  the  lattar's  name,  whether  de- 
scribed as  sad)  or  not,  and  thimgh 
the  agency  was  not  disclosed:  Hall  v. 
Plaine,  14  Ohio  St.  417;  St.  Louie  elc 
R'yCo.  V.  Thac},er,  13  Kan.  564;  Firt* 
Div.  «(c  R'y  Co.  Y.  Attxs,  12  Minn. 
412j  IficoU  V.  Barf^  73  N.  Y.  580; 
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Whether  the  eoougnor  or  coogignea  ligaiiut  a  cit7  onder  e  contract:   \Ptt-  q^  u,  jgg^. 

u  the  real  part;  in  inteteat,  in  luing  fflore  v.  iS'an  Franeaeo,  44  IiL  295;  of 

a  eurier  for  goods  not  delivered  is  a  a  right  of  action  for  the  conveiaon  of 

queitioD  of   title  in  the  goods:   See  personal  property:  Lazaniv.  Wlireler, 

Knlder  t.   Blliaan,   47  Id.   36;    Van  22  Id.  142;  or  for  dAmagea  to  reiki  el- 

BeatMlatr   v.   Barnnger,    39    Id.   9.  tato:  Afore  v.   3faMim,   32  Id.   692. 

Ono  holding  choaes  in  action  as  col-  Actions  for    breaches   of    ooveaants 

lateral  aecoiity  may  enforce  payment  which  do  not  run  ivith  the  land  can- 

of  them  by  suit  in  his  own  name  to  not  be  bron^t  in  the  name  of  the 

satisfy  his  omi  demand:    Nelioa  v.  grantee   o£  tha  realty:   Lamrence  v. 

Riiaai-ds,   40   Barb.   279;    Orttite   v.  Jfonlgomery,  37  Id.  189;  nor  can  an 

TaUmaa,  20  N.  Y.  191;  8.  C,  75  Am.  a<;tion  be  maintained  by  the  assignee 

Dec.   3S4.     Assignees  of  policies   of  of  one  not  the  reid  party  in  interest: 

insorance  mnst  sne  as  the  real  parties  Sieaa  v.  Dutm,  I  West  Coaat  Rep. 

in  interest:  Benfnm  v.  BnUder'a  Int.  628    (Utah).     An    assigneB    foe   the 

Co.,  38  CaL  641;  Bibend  v.  Liverpool  benefit  ot  creditors  may  ane  in  his 

F.  J:  L.  I.  Co.,  30  Id.  78;  so  must  own  name:  MelUit  v.  Handlton  F.  I. 

Btiignees  of  jadgments:  Fore  v,  Man-  Co.,  17  N.  Y.  609;  Laaa  v.  Oiriham, 

lotK,  18  Id.  436;  bat  not  of  judgments  4  Abb.  Pr.  106. 

for  aon-ossignable  torts:  Ltacrence  v.        In  the  case  of  an  assignment  of  part 

llartia,  22  Id.  173.  of  a  demand,  when  made  with  the 

The  person  to  whom  an  order  is  knowledge  and  conaeut  of  tbo  debtor, 

given  by  a  creditor  opon  his  debtor  the  aeaignee  may  sue  alone  for  his 

mnst  sua  in  his  own  name,  although  portion:    Orain  v.   Aldrkh,   38  CaL 

the  debtor  has  not  accepted  the  or-  ol4;  nor  in  any  erent  is  the  oaaignee 

der:  ilcEwen  t.  Jdhitoa,  7  Cal.  260;  a    necessary    party    to    the    action 

WAeatley  v.  Slroir,  12  Id.  92;   Walktr  bronght  by  the  aaaigoor  for  hU  por- 

T.  Miairo,  18  Mo.  604;  Popt  v.  HiOA,  tion:  Ltae  v.  Skenaood,  21  Id.   152. 

14  Id.  403.     A  mere  transferee  for  Where  the  aasignment  ia  absolute,  tha 

coUoction  13  not  the  real  party  in  in-  aaaignee    may  sue  for  and   recorer 

tereet,  and  cannot  sue  on  a  note  ia  the  entire  amount,  even  though  by 

his  own  name:  Taylor  t.  Surget,   14  the  assignment  he   Eu^nired  only  a 

Hnn,  51G;  Bell  v.  Tiiden,  16  Id.  34G,  portion    of   the    demand:    Oradwolil 

Assignocs  of    claims    for  collection,  v.  Harris,  29  Id.   150.     That  an  ac- 

whera  they  havo  tho  legal  titlo  and  tion  cannot  ba  maintained    by  the 

an  interest  to  the  oxtent  of    their  assignee  of  a  portion  of  the  claim 

compenoition  from  tho  proceeds,  may  without  the   consent  of  the  debtor, 

ene  in   their    own   name:    Curiii   v.  aee  T'Aonuu  v.  Boei  Inland  Co.,  54  Id, 

Sprague,   51   Id.   239;  Ilayt  v.    ffa-  673.     TheremuatbeanexpreBsagree- 

Ihom,   74  N.  Y.   48G.     Aoaisneea  of  mcnt  or  distinct  ratification  by  ths 

neeotiable  notes  not  indorsod  oro  the  debtor  to  anthoriza  such  an  action: 

real  parties    in  interest:    Oagpod  v.  Oram  v.  Aldnch,  38  Id.  614;  Marizou 

Aria,  17  Cent.  L.  J.  190;  Andrenu  v.  v.  Piodie,  8  Id.  630.     If  the  debtor 

MeDatiiel,GS'S.C.385;  FulOiv.  Wat-  does  agree,  tho  action  will  lie:   J/c- 

tm,  2  T.  B.  Mon.  165;   Wteltv.  Uedr  Evxa  v,   Johiuon,   7   Id.   260.    And 

fer,  20  KoD.  67;  and  so  oco  transferees  that  an  assigument  of  pact  in  the 

of  negotiLtble  insbumeata:  McCann  v.  absence  of  the  debtor's  assent  is  valid 

Laeii,  9  CaL  246;  Price  v.  Dunlap,  6  in  equity,  see  Oi-aiti  v.  A  Idridi,  iiipra. 
Id.  483i  Ouilia  V.  Lta-Mt,  G  Id.  IGa        FartnsraliipB,   how    ma.y  su»: 

Bat  the  mere  holder  of  a  noto  without  See  chapter  43,  miscellaneous  laws, 

any  interest  in  it  con  oo  longer  main-  post. 

taui  an  action  on  it:  Parker  v.  ToUer,  Aeaignabilitf  of  thin^  in  ao- 
10  How.  Pr.  233;  Clark  v.  PUllm,  27  tion;  Soe  Pomet-oy's  RemciUes,  sec 
Id.  87:  Prali  v.  Hinthman,  6  Duer,  144,  whero  the  author  in  commeutins 
361.  Transferees  of  non -negotiable  on  the  latter  clause  of  this  section  ^ 
instnimenta  oro  tho  real  parties  in  the  coda  conceruing  tha  Basignability 
interest:  Lurtu  t.  Piea,  65  Cah  126;  of  things  in  action,  claims  that  it  is 
•o  is  the  assignee  of  a  promise  to  pay  pioctioolty  uaclcas,  and  that  it  does 
in  consideration  of  the  promiaee's  not  affect  tho  existing  law  on  the  sub- 
ceasing  to  defend  a  suit:  Cray  T.  ject.  Ho  aays:  "Thesectiondoesnot 
Garriaoa,  9  Id.  326;  or  of  a  lease  of  autJiorize  the  assignment  of  any  thinsa 
a  staUion  for  a  certain  time:  D)M  v.  in  action  cither  growing  oot  of  tortSr 
Anderim,   27    Id.   218;   of   a  daim  out  of  contract^  and  it  was  thereforeoa 
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empty  legialatlre  prohibition  to  »j  be  assigned  u  freely  and  a*  taHj  u 

'  that  it  ihonld  not  be  deemed  toaatlior-  tlioae  springing  from  caatr«cti." 
ile  the  aasignmcnt  of  thoae  arising        It  ia  generally  held  that ' '  till  chooct 

out  of  tort.     It  ia  not  Baid  that  tboao  in  action  embracing  demands  which 

things  in  action  arising  out  of  tort  are  considered  as  matters  of  property 

■hair  not  be  assigned,  but  only  that  or  estate  !tre  noivaasiauable,  either  at 

the  antbority  for  such  a  transfer  ahall  Uw  or  in  equity.     Nothing    ia   ex. 

not  be  found  in  this  particular  sec-  eluded  except   mere   persooal    tort* 

tion  oE  a  single  statute.     If  the  right  which  die  with  the  party  ":  Hoyt  v. 

to  assign  such  demands  is  conferred  TAompioa,  G  N.   Y.   320,  347.     The 

by  other  at^tutes.  or  ^y  any  rules  of  criterion,    therefore,    by     which     to 

the  law  independent  of  statute,  it  is  judge  of   the  aasig;nability  of   things 

not  taken  away  by  these  apparently  m  action,  ia  to  acertain  whether  the 

restrictive  claases.     We  shall,  there-  demand  sarvives  upon  the  decease  ui 

fore,  find  in  sU  the  states,  and  not-  thepartyordieswitlibim:  Fomeroy  on 

withstanding  this  special  provisiou.  Remedies,  sec.  147.    As  to  what  rigb^ 

that  things  in  action  arising  out  -of  in  action  enrrive.  see  pisl.  %%  3;i9,  370 

certain  kinds  and  cUoses  of  torts  may  [36S,  3661,  ^^^  the  notes  thereto. 

(  §  28.  [28.]  In  the  case  of  an  aseigoment  of  a  thing 
in  action,  the  action  by  the  assignee  shall  be  without 
prejudice  to  any  set-off  or  other  defense  existing  at  the 
time  of  or  before  notice  of  the  assignment;  but  this 
section  shall  not  apply  to  a  negotiable  promissory  note 
or  bill  of  exchange  transferred  in  good  faith  and  upon 
good  consideration  before  due. 

Efitet  of  awigument  of  choaaa  rules  do  not  apply  between  Qie  origt- 

in  action  upon  defanseB  thereto,  pal  assignor  and  nasignee  only,   but 

— ThisRection,  takenwith  theoneneit  affect  subsequent  aasignees  who  took 

preceding,  whde  it  changes  the  prac-  without  notice  of  equities  between  tho 

tico  so  that  the  assignee  of  a  chose  in  original  assignor  and  assignee.     The 

action  may  sue  on  it  in  his  own  name,  doctrine  that  the  equities  of  the  origi- 

ilocs  not  work  any  alteration  of  the  nal  assignor,  under  the  circumatajices 

actual  rights  of  the  parties;  the  de-  thus  stated,  are  latent,  and  caanat 

fendants  aro  still  entitled  tothe  same  prevail  against  the  title  of  the  second 

defenses    against    the  assignee  who  assignee,  is  held  to  be  unsonad,  though 

sues,  which  tboy  would  have  had  if  some  courts  have  sustained  the  doc- 

the  former  rule  had  continued  to  pre-  trine:  Bush  v.  LaUirop,  22  N.  Y.  535; 

vail,  and  the  action  had  been  brought  Anderson  v.  NitJtolaa,  28  Id.  600,  ap- 

in  the  name  of  the  assignor,  but  to  no  proved  by  Woodruff,  J.,  in  Etnet  v. 

other  or  different  defenses:  Pomeroy  Kimball,  40  Id,  311;  Mason  v.  Lord, 

on   Remedies,  sec,    156;  BeetmUh  v.  40  Id,  476,  487,  ptr  Daniels,  J.;   wa- 

Union  Bank.  9  N.  Y.  211;  Mytri  v.  Banw  v.  Tliorrt,  11  Paige,  459;  McNdl 

Davia,  22  Id.  489.     The  mlo  aa  to  v.  Teai/i  NaC.  Banl;  63  Barb.  B9,  6S; 

what  defenses  are  availablo  is  stated  S^hnfer  v.  Sally,  50  N.  Y.  67;  Han- 

hyWTig\it,  J.,  inCallananv.  Sdvards,  glea  y.  Diam,  3  U.  L.  Cas.  702.     But 

32  Id.  483,  as  follows:  "An  assignee  the  owners  of  some  kinds  of  things  in 

of  a  choso  in  action  not  negotiable  action  not  technically  negotiable,  bnt 

takes  the  thing  assigned,  subject  to  which,  in  the  course  of  business  ens- 

all  the  rights  which  tho  debtor  had  toma,  have  acquired  a  aemi-negotiablo 

acquired  in  respect  thereto  prior  to  character  as  a  matter  of  fact,  may  as- 

iho  asaignment,  or  to  the  time  notice  sign  or  part  with  them  for  a  special 

was  siven  of  it,  when  thero  is  an  in-  purpose,  and  at  tho  same  time  may 

tcrval  between  tlie  execution  of  the  clothe  tho  assignee  or  x>erson  to  whom 

tmusfur  and  tho  notice."     To    tbe  they  have  been  delivered  with  such 

same  effect^  sea  liigraham  v.  DhliroxB,  apparent  indicia  of  complete  owner- 

47  Id.  421 J  Andrtimv.  Oijlafie,  i7  Id.  ship  and  power  to  dispose  of  themas 

437.     iVud  tbi«  includes  both  sct-oS  to   estop    himselE   from    settins    up 

and  otiicr  kinds  of  defenses.    These  against  a  second  assignee,  to  whom 
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the  BacoritieB  have  baen  ta-anaferrad  la  MeCahe  -r.  Ortg,  20  Col.  600,  it  Oct.  U,  Wti. 

in  good  faith  and  for  value,  the  fact  was  held  tbat  a  demand  Bgainflt  an  

that  the  title  of  the  first  aasigaee  or  Msigaor,  wbich  was  obtatucd  by  the 

bolder  vraa  not  ^abaolate  and  perfect;  debtor,  or  accrued  in  hie  favor,  before 

as,  for  example,'  ia  the  case  of  certi£-  notice  of   the  assignment,   although 

catca  o[  stock:  McNeU  v.  Tenth  Nat.  in  fact    subse^uont   to    the    asaiga- 

Bant,  46  N.  ¥.  32S.  ment  itself,  might  be  set  off  against 

If  an  assignment  is  inade  before  the  the  caose  of  action  in  the  hands  of 

oppoatng  demand   becomes   mature,  the   asaigaee.     But  Fomeroy,  in  his 

KO  J  the  latter  does  not  thus  become  work  on  remedies,  section  IGS,  da- 

actaally  due  und  payable  until  after  nies  this  raling,  and  claims  that  the 

the  transfer,  the  debtor's  right  of  set-  New   York   cases    prove    tlie    oon- 

off  is  destroyed  by  the  mere  fact  of  trary. 

the  assignment,  and  no  notice  thereof  Set-off-  —  As  to  setroff  generally, 
to  bim  is  necessary  to  uroduce  tbat  see  Waterman  on  Set-cuE. 
cBoct:  Bfd.Toii/iv.UnionSani,9'S.Y.  Ogunterclaim:  See  section  76 
211;  Adams  v.  Rodarmelt  19  Ind.  [75],  nuf,  and  note. 
33D;  Wallxr  V.  AfeSay,  2  Met.  fky.]  D^enMB  Ogtunst  negotUbla 
294;  Martin  v.  Kutamidltr,  37  N.  ¥.  inatrumsnta.  —  The  rules  above 
396;  Watt  V.  Mayor  etc.,  1  Sand.  23;  stated  do  not  apply  to  negotiable  in- 
Joaa  V.  Chal/ant,  65  CtH.  S05.  If  an  struments.  A  transferee  in  good  faith, 
insolvent  holder  of  a  claim  not  yet  before  matnrity,  takes  the  instrnment 
matured  aasiena  the  sane  before  ma-  freed  from  soch  dofensee;  Payne  v. 
tnrity,  and  the  debtor,  at  tbe  time  of  Beiuley,  8  Id.  260;  Notice  v.  Lyman, 
this  transfer,  holds  a  similar  claim  14  Id.  450;  Jtobiaaon  v.  Smitli,  14  Id. 
■gainst  tlio  assignor,  which  is  then  91;  bnt  when  negotiable  paper  is 
dne  and  payable,  his  right  of  set-off  transferred  after  ntatnrity,  tne  maker 
against  tho  assignee,  when  tbe  latter's  baa  the  some  right  to  avail  himself  of 
canse  of  action  arises,  is  preserved  a  claim  against  the  assizor,  as  a  set- 
aad  protected,  this  doctrine  being  off,  that  be  would  have  if  tbe  demand 
based  upon  considerations  of  eqnity,  assigned  vun  not  negotiable:  Norton 
and  intended  to  prevent  one  party  v.  Fotter,  12  Kan.  44,  47,  48;  Levm- 
from  losing  his  own  demand  on  ac-  ton  v.  Lafontant,  3  Id.  Q'23,  52G; 
count  of  the  insolvency  of  his  iinme-  HarritY.  Biinoell,  G5N.  O.  5S4i  RkK- 
diate  debtor,  and  from  beinj;  at  the  ardi  v.  Darby,  31  Iowa,  427.  An 
nme  time  compelled  to  pay  the  debt  indorsee  after  maturity  takes  thesame 
DtiginaUy  dne  from  himself  to  that  subject  to  defenses  existing  between 
insolvent:  Slomiw  v.  Briijht,  20  Mo.  the  maker  and  payee :  FoUom  v.  Bari- 
298;  Wallxr  v.  McKay,  2  Mot.  (Ky.)  JeU,  2  Cal.  163;  Vinton  v.  Cnmx,  4  Id. 
294.  An  unauthorized  aaaignment  by  309;  FuUer-r.  Hviehinge,  10  I^  62G; 
an  agent  cannot  give  tbe  assignee  a  S.  C.,  70  Am.  Dec.  746;  Haytaini  ib 
right  of  action  against  defendant,  nor  Co.  v.  Sleam,  39  CaJ.  6S,  Bat  an  in- 
con  sncb  assignment  be  subsequently  dorses  after  maturity,  from  one  who 
ratified,  bo  as  to  create  tbe  ruht  of  acquired  the  note  before  maturity,  is 
action  not  existing  when   snit  was  not  afCectad  by  equities  existing  be- 


conaht:    Witteribroct  v.   BeUmar,  67    twaen  tbe  original  parties:  Sunt  <)f 
(JaL  12;  nor  will  a  sapplamantal  com-    Ainoma  v.  GWr,  63  [d.  355. 
pUint  remedy  tbe  defect:  Id. 

§  29.    [29.]     An  executor  or  administrator,  a  trustee  Executor, 

,  .  ,,..-.,        admlnlstnUoT, 

of  an  express  trust,  or  a  person  expressly  autnorized  by  ortrustaemay 
statute,  may  sue  without  joiniug  with  him  the  person  for 
whose  benefit  the  action  is  prosecuted.     A  person  with  "  °''  ***■ 
whom,  or  in  whose  name  a  contract  is  made  for  the 
beuefit  of  another,  is  a  trustee  of  an  express  trust  within 
the  meaning  of  this  section. 

Coiutractioii  of  aection,  gen-    and  it  is  held  that  while  the  classes  of 
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action,  aaU  it  may  be  brought  in  the 
naDie  oC  tbelatt«r  party:  Pomeroyon 
Remedies,  see.  138;  Sloman  v.  Grait 
B'y  Co.,  67  N.  Y.  G03;  St  Unit  R'y  t. 
Tliofhtr,  13  Kikn.  664;  MeClanoJian-v. 
Deasley,  17  B.  Mon.  117;  Rice  v. 
Sauory,  22Iowa,4V0;  H'eWev. /"orter, 
22  Minn.  429;  Pnce  v.  Pkanix  Int. 
Co.,  17  Id.  iMi  Ifa//  T.  P/oine,  14 
OhioSt.  417,  423. 

ExocutorB  and  admutlBtra- 
tors.  — This  head  needs  no  particn- 
lar  Gxpluuition.  See  as  to  actions  by 
anil  against  administrators  and  execa- 
tora,  post,  §3  472  [468]   et  seq. 

Truate«B  of  express  tmste.  — 
To  cooatituto  ooe  a  trustee  of  an  ex- 
press trust,  there  muatbe  some  express 
agreement  to  that  effect,  or  something 
wiiich  is  equivalent  thereto:  RobUna 
V.  Dnfdll,  20  Wis.  142;  Weaver  v. 
l¥ab(ulU- B.C.  Co-,  2SlDi.U2;  Tyler 
V.  Uowjltton,  25  Cal.  29,  In  Conmd- 
erant  v.  Bi-idxuit,  22  N.  Y.  339,  cited 
in  all  the  text-books  as  the  leading 
case  defining  this  oxpreaaion,  the 
court  say;  "It  [the  Bectionl  is  in- 
tended manifestly  to  embrace,  not 
only  formal  trusts  declared  by  deed 
inter  }virfu,  but  all  cases  in  which  a 
person  acting  in  behalf  of  a  third  per- 
son enters  into  a,  written  express  con- 
tract with  another,  cither  in  bis  indi- 
vidual name,  withont  description,  or 
in  hia  own  name,  expressly  in  trust 
for,  or  on  behalf  of,  or  for  Uio  beuc&t 
of,  another,  by  whatever  form  of  ex- 
pression such  trust  may  bo  declared." 

The  Bssignac  of  a  claim  in  trust  for 
another  is  trustee  of  aa  express  trust: 
Wetinore  v,  Ilfdgeman,  83  N.  Y.  G9. 
One  holding  a  note  as  trustee  of  an 
express  trust  may  sue  thereon  in  his 
own  name  alone;  Davidtonv.  Elnui,  ti7 
N.  a  228;  Htbane  v.  Mebam,  66  Id. 
335;  Love  v.  Jo/mton,  72  Id.  420;  Wil- 
fry  V.  0.iltiN'j,  70  Id.  420;  mniers  v. 
Ruth,  34  Cal.  137;  aa  whan  a  note  is 
transferred  as  collateral  to  secure  a 
debt  duo  the  tranaforoe:  Willey  v. 
GalUng,  70  N.  C.  421.  A  mere  transfer 
creating  an  agency  to  collect  would 
eutitle  tilic  assignee  to  sue  m  his  own 
name:  Poorman  v.  Millx,  35  Cal.  120. 
A  pnrciiiaer  from  a  trustee  iu  insol- 
vency may  sue  in  the  name  of  the 
trustee:  Hart  v.  Slane.  30  Conn.  97. 
A  mere  naked  trustee  of  land  cannot 
maintain  a  suit  in  relation  thereto 
without  joiniog  the  cettui  que  iratl: 
Malirt  V.  Matin,  2  Johns.  Ch.  240.     A 


grantee  who  has  agreed  to  convey 
after  litigation  is  trustee  of  an  express 
trust:  Smith  v.  Logan,  1  West  Coast 
Rep.  391  (Nev.).  Wbcro  the  legal 
title  to  promises  is  in  trostees.  Ihcy 
may  sueloratreapaas:  Coiv.  lyalLer, 
26  Mc.  &12;  but  if  the  ctHui  que  trial 
be  in  possession,  be  should  be  tlia 
plaintiff:  Wright  v.  Bundy.  11  lud. 
402.  Tbstruateeof anunincorponted 
aasociation  may  sue  in  his  own  aaioe 
for  its  benefit:  Tnuleet  v.  Adamt,  4 
Or.  78;  LaugMin  v.  Oreeiie,  14  Iowa, 
92. 

Where  one  sues  as  a  trustee  of  an 
express  trust,  the  complaint  shoolJ 
ahow  for  whose  benefit  the  action  is 
brought;  Hoiladaji  Y.  f^anis,  5  Or.  40. 

One  for  whose  benefit  promise 
la  made.  —  Such  a  person  may  sue 
alone  on  the  prouiise,  for  ho  is  the 
person  beneficially  interested  — the 
real  party  in  interest:  Wigjini  v.  21c- 
DotmU,  18  Cal,  126;  U'rtlfm  Derel- 
opmenl  Co.  v.  Emrry,  Gl  Id.  611;  Ud- 
laday  v.  Dade,  5  Or.  43:  Jolinton  v. 
Knapp,  36  Iowa.  610;  Z»mii  v.  Ifen- 
dersluAt,  32  Id.  192;  Eoijtii  v.  Oasiull, 
68  Mo,  639;  Rogert  v.  Peat,  51  Id. 
466;  Jordan  v.  Whiir,  20  Minn.  91; 
Sandtrt  v.  Ciaaon,  13  Id.  379;  KIm- 
IxUt  V.  myet,  17  Wis.  695;  Clofiia  v. 
Ottrom,  54  N.  Y.  5SI;  Oltn  v.  Hope 
Mutual  L.  I.  Co.,  66  Id.  379;  DmU  v. 
Callouxiy,  30  Ind.  112;  Millrr  v.  Bit- 
Bngfley.  41  Id,  489;  Durham  v.  Bit- 
chqf,  47  Id  211;  Meyer  v.  Loieell,  4* 
Mo.  32S. 

Agency.  — If  the  fact  of  agency  ii 
known,  and  the  contract  is  made  in 
the  name  of  the  agent,  be  may  ene 
thereon  without  joining  tho  priocipali 
WinCtra  v.  Bjuh,  34  Cil.  146;  Ord  v, 
McKet,  5  Id.  516;  Contidrrantv.  Biii- 
bane,  22  N.  Y.  389;  Cheltenham  Fire 
Bride  Co.  V.  Coat,  44  Mo,  29;  Wright 
V.  Tintley,  30  Id,  389;  Riee  v.  Saeery. 
22  Iowa,  470;  Ifcawr  v.  TrMtUtl  cf 
Wahaah  Canal  Co.,  28  Ind.  112;  A« 
T.  ChriOie,  61'M.  Y.  270,  274;  Hubbell 
V.  Medbury,  53  Id,  98;  Salmoav.  Hoff- 
mait,  2  Cal.  138;  S.  C,  56  Am,  Dec 
322, 

The  principal,  on  whose  behalf  a 
contract  is  mode  by  an  agent,  is  tbs 
real  party  in  interest,  and  may  aus 
on  the  contract,  thoagh  the  fact  of 
the  Bgeucy  waa  not  disclosed;  Rvit  v. 
fforlon,  4  Cal.  368;  S,  C,  GO  Am. 
Dec.  G13;  Thum  v.  Atta  Til.  Co.,  15 
Id,  472;  Nicoll  V.  Bnrix,  78  N.  V. 
680;  Sloman  v,  Oreat  W.  R'y  Co.,  67 
Id.  208;  Hall  v.  Elaine,  14  Ohio  St. 
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*17;  Firtl  Nat  Bant  o/"  OrwnJUld  t.  prindpta;    it  by  any  pcwdbility  he  OetU.UlB. 

M.itC.R.  B.  Co.,  20  Id.  269;   Wdde  ihonld  ba  a.  tnulM  nndar  BUch  cir- 

V.  Porter,  22  Mo.  4M9;  Si  Louu  ffg  camgtanccs,   ho   would   not    bo    the 

Co.  V.  Thachar,  13  Kan.  664.     Bafcia  trasteo  ot  an  expresa  trust:  Paimerv. 

■udi  case  the  principal,  to  sne,  mast  Fort  Plain  tCe.  Co.,  11  N.  Y.  37G. 
ahow  the  f&ct  of  tliB  agency:  Auis  t.        Fersona  authorized  by  statntA 

Sorlon,  4  oil.   358;  S.  0.,   60  A*",  to  Bue.  —  A  public   officer   thereto 

Due.  618;  Tkam  v.  AUa  TtL  Co.,  IS  anthorirod  may  ane  in  bis  own  nama: 

Id,  472.  Pmge  v.   Fatadxrly,   36  Barb.   302; 

One  who  contracts  merely  as  agent,  Qoald  v.  Oliae,  19  Id.  179;  Supervu- 

and  haa  no  pcTsonol  iaterest  in  the  »ra  t.  ffimaon,  4  Hill,   136;  SvUer  v. 

contract,  is  not  the  trostee  ol  an  ei-  Fauble,  25  Hun,  95.    Thu«  it  haa  been 

prosa  trust  within  tho  meaning  ot  the  held  that  a  sheriff  may  auo  on  a  bond 

Itatuto:  SaioliTtgi  V.   FtdUr,  31  Ind.  taken  by  him:   Btillviell  v.  Hiirlbtrl, 

233  (no  promise  in  thia  case  having  18  N.  Y.  374.     A  county  may  sue  on 

been  riwde  to  the  agent  individnally).  a  forteitad  recognisuice,  thoagh  it  ba 

An  agent  etuuiot  aoa  in  his  own  aama  lUkds  in  the  name  of  the  atate:  Men- 

to  enforce  an  implied  liability  to  hia  iodno  Co.  y.  Lantar,  30  Cal.  629. 

8  30.  [30.]  When  a  married  woman  is  a  party,  her  ^^Ij^^^lfg}^ 
husband  shall  be  joined  with  her,  except  that, —  tJ?: 

1.  "When  the  action  affecta  her  separate  property,  or  "J^'JS'm 
when   the  cause  of  action  is  for  a  wrong  committed  p"*'"* 
against  her  person  or  character,  or  is  for  wages  due  for  b  or.  «b. 
her  personal  services,  she  may  sue  or  be  sued  alone; 

2.  When  the  action  is  between  herself  and  her  hus- 
band, she  may  sue  or  be  sued  alone;  and  in  no  case  need 
she  prosecute  or  defend  by  a  guardian  or  next  friend. 

Earl,  6  Wis.  393.  Where  the  wife 
may  bus  or  bo  sued  alone,  the  consent 
of  her  hnaband  ia  not  necessary: 
Breiman  v.  Paiuch,  7  Abb.  N.  C.  249. 
In  a  complnint  against  a  married 
.   ,  woman,  sno  may  be  treated  as  nJeTiie 

into  question,  it  will  probably  beheld  *o'«;  she  must  plead  her  coverture: 
to  eiirge  the  bcodo  of  tho  oiceptiooa  Smth  v.  Denniny,  Gl  N.  Y.  249; 
in  this  section.  The  wboto  of  tlie  act  Kennard  t.  Sax,  3  Or.  263.  She  is 
of  Oct.  2),  1878,  of  which  9  31  ia  a  not  obliged  to  sue  by  proekein  nmL- 
part,  will  I>B  found  in  the  Oregon  ttat-  Kadiaie  t.  Kruhmn,  3  C^.  312. 
utes  of  1878,  p.  92,  or  in  this  compila-  The  wife  being  lUlowed  to  sue  or  be 
tion,  jiost.  And  sue  note  to  S  17,  a,jitt.  BQed  alone  in  certain  cases,  she  may 
Harried  woman  as  party.  —  therein  bind  herself  by  admissions  in 
As  a  general  rule,  wben  a  married  writing  the  same  as  other  partiea: 
woman  ii  a  party  to  an  action  her  Aldtrion  V.  Belt,  0  Col.  321.  Her 
husband  must  bo  joined  witli  ber,  abd  separate  estate  is  liable  for  costs: 
tho  above  section,  while  recognizing  Leeaani  v.  Towniend,  2G  Id.  443. 
thia,  makes  certain  oiceptiona,  per-  Suits  conctrvinij  tci/ea  separaie  prop- 
roisaivo  in  their  nature,  wliicb  do  not  frtic  —  This  section  varies  from  tfce 
prevent  thewifc  from  joining  her  hus-  similar  section  iu  most  of  tho  code 
band  with  her.  That  the  section  is  states,  in  that  itprovides  that  the  wife 
permissive,  see  Corcoran  v.  Doll,  32  may  sne  and  tt  aufd  in  regard  to  all 
Cal.  82;  CaMenoood  v.  Pystr,  31  Id.  matters  affecting  lier  separate  prop- 
333;  Van  Maren  v.  Johnson,  1.^  Id,  orty,  whereas  most  of  the  states  allow 
308;  Hanhdmer  V.  Carter,  31  Ohio  St.  tho  wife  to  sue  alone  only,  and  not  to  be 
679;  Galea  v.  Kimball,  34  IJ.  353;  sncdalonc:  PomsroyonRemedics.Bac. 
Get  V.  Leant,  20  Ind.  149;  Kennedy  v.  Z36.  In  New  York  the  proriaion  now 
WiHiamt,    11    Miim,   314;   BotJan  v.    is  the  some  as  in  Oregon,  and  it  la  held 


ivGoogle 


Lam  of  tSit, 


PLEADINGS  ra  CIVIL  ACTIONS.                [Chai-.  I, 

$1.    that  nnclerit,  the  wife  maysueaiid  bs  ppraeuion  of  ber  aeponite  real  estate: 

'"       flueil,   in  all  matters  relating  to  hor  Darby  v.   CalloQhan,    10    N.  Y.  71; 

_  separate  estate  in  the  unte  muiner  aa  HUlman  v.  HUlman,  14  F  —   '  '^"    — 

a  ftme  aole;  Barton  v.  Brer,  21  How.  '      '  ' 

308;  JfonrHv.  Coarfn,17Abb.Pr.78j     .  .  ^..     ...._._ 

Spitf  V.  Aeeaaort/  T.  Co.,  6  Duer,  Aery  t.  CaWantf,  31  Bu-b.  121;  AeonJ- 
Glj2.  The  pleadings  ahoulil  disclou  (2^  t.  Dunliey,  G9  N.  ¥.  677;  in  a 
tlie  fact  that  the  property  is  the  wife's  snit  to  remove  a  clouil  upon  her  title; 
separate  property;  Thomaa  v.  Dea-  SmUh  r.  FeltotBt,  i\  K.  Y.  Sup.  Ct 
moiid,  63  111.  42G.  In  on  action  by  or  36;  or  npon  a  cnaianty  of  tease  of 
against  her  for  contracts  relating  to  lands  hired  by  Tier :  Prrvot  v.  /.ov- 
her  separate  property,  her  husband  ratce,  Gl  N.  Y.  210.  She  is  properly 
need  not  be  joined;  Draper  v.  Siotne-  sned  alone  npon  her  debt  contracted 
nal,  35  N.  V.  507;  Palmtr  v.  Davit,  in  leasing  real  estate:  AeMry  y. 
28Id.  242;  BriffAomv.  Bi(*S,33B»rb.  WaUnxlt,  SO  Id.  448;  or  npon 
596;  NKheia  v.  Ki»ruy,  13  N,  Y.  her  covenant  to  pav  a  mortgage  debt 
Week.  Dig.  418;  so  in  an  action  on  a  existing  upon  land  wbich  abe  par- 
lease  to  her;  Draper  V,  Slouvettal,  35  chases:  Vrooman  v.  Turner,  8  Hun, 
N.  Y.  509]  oronaaawMd:  Palmer  v.  78;  or  npon  a  warranty  of  title  in  a 
Davia,  28  Id.  242;  or  in  an  action  to  deedof  herseparateestate:  KolUv.De 
determine  the  rights  of  parties  inter-  Ltger,  41  Barb.  2QS.  Tbo  wi fa  is  solely 
ested  in  an  estate,  her  interest  being  responsible  for  injuries  done  by  her 
separate  property;  Broumeon  v.  Qif-  separateproperty.oranuiaanceoiused 
/oii^  8How.Pr.389j  onftctionogaiost  by  it,  as  by  her  cattle  trespasaina: 
a  common  carrier  for  loss  of  her  Povx  v.  Smitii,  45  N.  Y.  230.  Tbo  wijfs 
clothing  and  jewelry,  the  gift  of  ma;  interrcno  in  foreclosare  proceed- 
hcr  hnsbaod;  AaisMlT.  Penne'/lnanlil  ingsagainstherhasbonil,  if  alioclaims 
Jf.  A.  Co.,2Abb.  Fr.,N.  S.,  220;  on  a  tbe  land  as  ber  separate  estate;  KoliiieT 
note  taken  by  her  for  her  money  v.  Asheaauer,  17  Cal.  578.  Tha  fact 
loaned:  Smart  r.  Comatodc,  2i  Barb,  that  the  wife  has  joined  faer  hnsband 
411.  Hor  hasbaad  need  not  be  as  a  party  phtintifl' in  an  action  con- 
joined in  an  action  against  her  on  ceming  her  separate  estate  will  not 
notes  given  in  tbo  coarse  of  her  sepa-  work  on  abatement  of  tbo  actioD 
rate  business,  or  for  her  separate  where,  pending  it,  they  ara  divorced: 
estate:  Andreuav.  ifonilam,  8  Hun,  CabUrvnod  v.  PyKr,  31  Id.  333; 
65;  Barion  v.  Beer,  21  How.  Pr.  309;  for  in  such  cose  tho  relation  between 
S.  C,  35  Barb.  TS;  or  on  her  indorse-  tho  parties  is  severed,  but  theorigiDal 
ment  upon  a  Dote:  Treadtoill  v.  Hoff-  right  of  action  still  continues  in  the 
man,  5Daly,  207.    Awifomaybosued  wife;  Id. 

alone  on  a  note  given  by  her,  for  a  loan  Aciiontjbr  lervica  by  or  lo  teift. — 
on  a  representation  that  ijie  money  The  wife  may  sue  for  hor  comings  for 
was  to  bo  applied  to  her  separate  services  or  labor  performed  for  an- 
estate,  thoogh  it  was  not  so  applied;  other;  SeopoM^  g  31;  Adamav.  Curlit, 
McVeu  V.  CautrtU,  70  N.  Y.  2115.  A  4  Lans.  164;  though  prior  to  g  31,  en- 
married  woman  is  liable  on  purch-ises  acted  in  1878,  the  law  probably  was 
made  by  her  as  if  she  were  a.  feme  tote,  that  the  wifo  conld  sno  alouo  for  her 
and  without  rei^ard  to  the  fact  that  she  earnin;^  only  when  her  husband  made 
did  or  did  not  have  separate  property,  noclaim:  SMdon  v.  BuUon,  5  Hnn, 
and  hence  in  a  suit  for  the  purchase  110;  Snow  v.  O.Me,  19  Id.  280;  ot 
price,  Bheiapropcrlysuedalono;  5p<ejt  where  she  was  living  separato  from 
V.  Oamer,  25  Hun.  G44;  and  Tremeyer  her  husband:  Purntl  r,  i'l-y,  19  Id. 
V.  Tumquiil,  85  N.  Y.  51G;  a  rase  in  50o.  She  may  sue  alone  fur  the  se- 
whiclk  she  bought  groceries  ou  her  duction  of  her  servant,  employed  in 
personal  credit.  And  it  was  so  hold,  her  separate  business:  Badifk'j  v. 
where  sho  purchased  realty  tor  her  Decier,  44  liarli.  577.  A  wife  can 
separate  use;  Ca^hmnii  v.  ITenry,  75  maintain  an  action  aeaiust  one  who 
Id.  103.  Goods  bought  for  her  sepa-  entices  her  husband  from  her:  Brri- 
rate  estate  or  business  are  charge-  minv. /"onsoS,  7  Abb.  N.  C.  249.  The 
able  upon  her,  and  she  may  be  sued  wifo  may  be  sued  for  work  and  labor 
olono  for  tho  price;  A7sn  v.  Gibney,  performed  and  materials  furnished  to 
24  How.  Pr.  31;  CoiUr  v.  fnaao.  16  W  separate  estate;  Colmay.  Carrier, 
Abb.  Pr.  028;  Dvjgeru  v.  Clancei/,  07  22  Barb.  371;  Dtckernianv.  Abraliamt, 
Barb.  dCJ.     She  sues  alone  to  recover  21Id.  l&5;.fWfrv.£eamaii,40N.  Y. 
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692.    It  baa  bean  held  that  a  married  marriage;  Heller  v.  Bostele,  6  Han,  0 

woman  is  not  liable  to,  and  csnnot  be  631.     The  wife  ma;  be  sued  alone  for  ^ 

med  alone,  for  the  services  of  a  phy-  tba  value  of  assets  paid  lier  by  the  ox-  1 

sician  who  attends  her:  Magdj/y.  Oi~  ecntor  of  her  late  husband  in  an  action 

govl,  53  Barb.  628.      She  is  liabia  to  brought   after   her   romarrlage :  Jller- 

on  attoruey  for  servicea   concemiag  cAaitta'  int.  Co.  v.  Hiniaaa,  34  Barb. 

her  personal  estate :  Blartlxv,  Brjianl,  410.     A  wife  who  loans  moQcy,  hj 

S3N.  ¥.  G49;Oi«nv.  Onuiffy,  3GN.  Y.  her  husband  as  her  agent,  is  liable  to 

GOO.  the   borrower  for   usurious   interest 

Acthnt  Jot  injuria  io  Uie  UTJ/e'g  pei--  paid,  and  should  be  sued  alone:  Pot- 

ton  orpmpcrlg.  — This  section  differs  ur  v.  Mount,  Hi  Id.  422.     lu  the  ab- 

from  tba.t  ia  moet  states  la  allowing  sance  of  a  statute  so  providiDg,  a  wife 

the  wife  to  sue  or  be  sued  alone  for  could  not  sac   alono  to  recover  the 

injuries  to  her  person.     For  injuries  homestead:  Pix^e  v.  Oerraril,  G  CaL 

to  her  separate  property,  she  could  71;  S.  C,  C5  Am.  Dec.  481;  Rev-iVc  v. 

maintaia  on  action  or  be  sued  Under  Kratmer,  8   Cat.   6G;  S.   C,    G8  Am. 

the  provision  adopted  in  many  of  the  Doc.  304;  Coat  v,   Ktink,  8  Cal.  347; 

states   allowing  licr  to  be  the  sola  Qet  v.  Moort,    14   Id.  407;  Qidod  v. 

party  in  matters  affactina  her  separate  Otiiod,  14  Id.  607;  S.  C,  7G  Am.  Dec. 

i!3tat«.      Sho  may  sue  ^one  foT  con-  441. 

vcr^on  of  her  penooalty:  Aciley  v.  Suits  between   husband   and 

Tarioc,  31  N.  ¥.  664;  Spits  v.  Acca-  wife.  —  In  actions  between   hersclF 

toiy  T.  Co,,  6  Duer,  (i22;  or  for  trea-  and  her  husband,  sho  may  ba  either 

RIM  upon  her  realty;  Foi  v.  Duff',  1  sole  plaintifE  or  dofondant;    WiUon  v. 

Daly,   136;  or  on  premisos  hired  by  Ifi&on,  30  Cal.  447.     Having  setUed 

ber;  Id.     For  injuries   done   by  her  that  the  action  is  between  the  hus- 

separate    property,     as    a   nuisanoe  band  and  wife,  the  necessity  of  iutro- 

cauaod  by  it,  or  injury  by  her  tros-  ducins  other  parties  cannot  uffact  bar 

laasing  cftttle,  aha  mavho  sued  alone:  right  tosne  alone:  Kiutiawv.  Kaahata, 

Son:  V.  SmiOi.  49  N.  Y.  230.     So  she  3  Id.  312.     A  wife  may  sue  her  hns- 

may  be  sued  alono  for  torts  committed  band  on  a  noto  given  by  him  to  her 

in  the  management  of  her  separata  before   marriagei    Wright  v.    WHnht, 

eatete:  Btsm  t.  MuUen,  47  Id.  1177.  B4  N.  Y.  4Li7;   S.  C,  50  Barb.  60j( 

For  her  personal  injuries,  as  by  an  Minieey.  Minitr,  4  lans.  421;   WUton 

assault  and  battery  npon  her,  she  was  v.  Wilson,  3G  CaL  417;  or  during  mar- 

allowed  to  sue  alone;  CoImUy.  Lang-  riaga:  Jfav  v.  Mag,  0  Nob.  IG;  S.  C, 

ion,  22  Minn.  660;  Mann  v.  MarSi,  31   Am.   Bep.   3H,   and  cbbos  oiled 

35  Barb.  68;  Ball  v.  Bullard,  52  Id.  tborein.     A  husbaod   cannot  sue  bis 

141 ;  Rumatji  v.  Lalx,  55  How.  339.  wife  for  services  rendered  to  her  by 

For  special  dami^es  to  tho  husband  him  personally:  PrrUntv.  Perkint.l 

by  reason  of  injuries  to  his  wife,  he  lans,  10;  S,  C,  62  Barb.  631.    A  wife 

must  sno  alone:  Kaamau'jh  v,  Janes-  may  sue  on  a  loin  made  to  a  firm  of 

(flfc,  24  Wis.  618;  Beaadette  T.  Fond  which  hdr  husband  is  a  mombor:  De- 

dv  Lac,  40  Id.  44;  Merae  v.  Fond  d-i  via  v.  Devin.  17  How.  Fr.  614;  or  for 

Lae,  48  Id.  323;  Rogtn  v.  SmUk,  17  services  rendered  to  such  firm:  Adam* 

Ind.  323;  S.    C,  TO  Am.   Dec.  483;  v.  CaiHt,  i  Lans.  161.     The  husband 

BaneU    v.   Leonard,    06   Ind.    422;  may  sue  hia  wifa  for  property  of  hia, 

Dailev  v.  Houatott,  58  Mo.  351;  Filer  forcibly  token  and  earned  away  by 

1.  N.Y,  Central  E.  11.  Co.  Vi'S.Y.il.  her:   Bordetl  v.   Parthunt.   19  Hon, 

See  generally,  on  tlie  snbJDct  of  in-  358;  Holland  v.  Haojland.  SO  Id.  472. 

juries  to  tba  wife  and  actions  there-  She  may  maintain  an  action  against 

for,   the   extended  note  to  Cory  y.  her  husband   for  personal    injurias: 

Berhihire  R.  R.  Co..  48  Am.  Dec.  622.  Sdmllz  v.  Si-hul^  2  N.  Y.  Civ.  Proc. 

Mitallaiuoug.  ~~ll  a  wife  executes  Bop.  282;  S.  C,  63  How.  Pr.  131;  bat 

a  mortgage  with  her  husband,  she  is  see  Longeiulr/Li  v.  Loinjendgke,  44Barb. 

a  prc^>er  party  defendant  to  the  fore-  30G,  whore  it  ia  held  that  nbo  cannot 

closoce  procaedings:  AniAony  v.  Jfi/e,  sue  him  for  an  assuilt  and  battery; 

30  Cal.  401.     And  husband  and  wife  or  for  a  slander  and  libel:  Fi-eetloj  v. 

are  properly  co-defendants  in  actions  Freetliy,  42  Id,  G41.     Slio  may  sue  her 

on  the  wife's   contracts  before  mar-  boaband  for  convertible  lier  3.j>ara>a 

rises:  KeUer  v.   hide,   22  Id.   457;  property;   Whltnei/y.  W!iltii'--j.  i  XU't. 

rbncni  V.  .BumpiM,  35  id.  214;  as  for  Pr..  N.  S.,  300. 

tbe  price  of  goods  purchased  befora  S09,  generaJlf,  131,  poit. 
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156  PLEADINGS  m  CIVIL  ACTIONS.  (Chap.  I 

Octal.  1878. t7.      g  31    j^  ^ife  may  receive  the  wages  of  her  personal 

p^rtVSiwi  labor,   and  maintain   an  action   therefor   in   lier   own 

wom^.*^       name,  and  hold  the  same  in  her  own  right,  and  she 

may  prosecute  and  defend  all  actions  at  law  or  in  equity, 

for  the  perservation  and  protection  of  her  rights  and 

property  as  if  unmarried.' 

See  the  notes  to  §3  17  and  30,  ante. 

Oct- 11.  laa.         §  32,  [31.]  When  an  infant  is  a  party,  he  shall  appear 
Infant  to         by  guardian,  who  maybe  appointed  by  the  court  in  which 
(uardian.        the  action  is  brought,  or  by  a  judgo  thereof,  or  a  county 
judge. 

OuardianB  ad  lit«m.  — It  ii  an  tlie  court:  Knickerbadxr  v.  De  Frtat 

inherent  power  of  a  court  to  appoint  2  Paige,  304.     The  court  will  protect 

a  guardian   ad  lllfm    for   on   infant:  the   infant's    rights    if    the    giiardian 

Brick's  Estate,  ISAbb.  Pr.  12.     Whan  neglecU  tham:  Stf^litmf.VanBurrn, 

thero  is  a  general  guardian  and  the  1  Id.  479.     A  gnardian  ad  litem  nia; 

court  does  not   apeciallj  appoint  a  be  removed  if  negligent  or  iDcompc- 

gnardion  ait  Ultm,  it  b  th«  duty  of  tent:  LitchJUld  v.  Burtotll,  5  How.  Pr. 

the  former  to  appear  for  the  ward:  341.     Admisaiona  or  errors  of  a  guar- 

OroiiJUr  V.   Puijmirol,    19    Cal.   C29.  diaji  ad  Una  do  not  bind  bis  ward; 

Whore,  in  aauitttgainat  infanta,  there  LUdiJifliiv.  BunvtUiiitpra;  Buttlri/v, 

was  no  pergonal  eervice  upon  them.  Van  Wyci,  6  Paige,  63C;  LtggeU  v. 

hut  their  general  guardian  appeared  SeUoa,  3  Id.  84. 

and  defended  for  them,  it  v/aa  held  A  guardian  who  haa  appeared  moat 

that  such  appeanutco  gave  t)ie  court  aaaweri  Farmtn'  L.  it  T.  Co.  v.  Had, 

jurisdiction    of   their    persons,   and  3  Edw.  Ch.  414.     This  guaidion  is  an 

that  there  was   no   occasion  for  his  officer  of  the  coart;  he  does  uot  con- 

apccial  appointment  as  guardian  ad  trol  the  ward's   eatate,  nor   can  he 

litem  in  the  action,     Aa  general  guar-  make  any  binding  agreement   for  the 

dian  ho  was  authorized  —  indewl,  it  payment  of  attorney's   fee;    Colt  *. 

washiaduty  —  to  appear  for  his  ward :  Superior  Court,   63  Cal.    86.     He  is 

SiHil/t  T.  McDonald,  42  Id.  437.     An  authorized  to  prosecate,  not  to  settle; 

infant  may  maintain  an  action  for  use'  he  can     "'        '    ' 

and  occupatioQ  though  he  baa  a,  gen-  conrt: 

cral  guardian:   Porttr  v.   BleiUr,   17  639. 

Barb.   149.     If  creditors  apply  for  a  An  infant  is  bound  where  he  ia  duly 

fund  in  court  in  which  an  infant  is  served,  and  a  giULrdian  ia  appointed 

intereatfid,  a  gnardian  must   be  ap-  who  accepts    tlie    truat:   PhUlrpi  r. 

pointed:  MaUtr  qf  Houx,  2  Edw.  CL  Datenhtny,  8  Hun,  343.     If  an  infant 

484.     A  guardian  ad  lilem  may  be  ia  entitlocf  under  the  law  to  liave  "■ 

appointed  for  an  infant  defendant  in  day  "  given  in  the  judgment,  and  the 

S'lmmary    proceedings:    JeuurTin   v.  judgment  is  absolute,  giving  no  day, 

Maeku,   24  Hun,  624.     A   guardian  it  ia  erroneous,  and  will  be  reversed 

cinnot  be  8ppoint«d  in  an  action  sub-  or  modified  on  appeal;  or  if  properly 

initted    without   controversy,   as  on  attacked  by  a  direct  proceedmg.  will 

_!__. .  _..!... :i   .    ___. ha  vacated  tor  the  error  and  irregu- 


fia/itr  V.  Slilson,  9  Abb.  Pc.  33.  larity.     But  it  is  not  a  nullity  o: 

The  duty  of  the  guardian  ad  littm  face;  it  is   only  voidable,  not  void; 

is  to  protect  the  interest  of  the  in-  Joyces.  McStory,  31  Cal.  274;  PorUrt 

fant,  and  bring  his  rights  to  notice  of  Heira  v.  Rdbinmn,  3  A,  K.  Marsh.  254; 

'  Section  7  of  an  act  entitled  "  An  act  defining  the  rights  and  fixing  the 
liabilities  of  married  women  and  the  relation  between  hnsbKid  and  wife^" 
approved  Oct.  21,  1873,  Laws  of  137S,  page  92:- 
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S. C,  ISAnuDoc.  I63,acaaeuiwliicb  abla  onlji  McMHrray  v.  McMvrray,  Oct. II, 

no  gnardiau  ad  lUmfwaB  appointed,  CG  N.  Y.  175.   But  if  tha  infant  cornea 

andinwhichUiadecreegavatholntant  ofagabefaro  tha  objaction  13  raise;!, 

no  dnj  to  ahow  canao.     If  a  goardiiui  it  is  cored:   RatUr  v.   Pacihefer,   9 

is  not  nppoiatod  tha  pcoceediiura  ioaj  Boan.   G38;  Havtni  v.   Shtrman,   42 

be  net  asija  for  iircgnlartty:  ^Wilder  Barb.  636;  bo  it  is  waived  bjpleajlin;^ 

V.  Eniber,  12  Wend.  101;  Freyberrj  v.  to  the  merita  when  ho  cornea  of  oga 

/"e&rin,  SlHow.  Pr.  20S;  andnjndg-  befora  trial:  fimarfv. //otmj,  14Hun, 

ment  tiken  ajpiost  on  infant  defend-  276. 

antwillbe  irregalor:  KcUoggy.  Klock,        Where  a  general  goardioQ   of  tha 

2  Cainc3,  28;  Bo^lra  v.   McAvoy,  29  plaintiff  was  improperl;  described  in 

flow.  Pr.  2T8;  Fainntaiker  v.  Saiterlp,  the  title  as  guardian  aa  Uiem  beforo 

7  Bob.  54G;  and  the  procoedinga  will  the  commencement  of  tha  action,  but 

be  set  aside  even  after  tho  judgment;  the   body  of  tha  complaint  ohowed 

Soi/ha  V.  ilcAaoy,  29  How.  278;  bat  Bof&cieatly  his  relations  to  Lis  word, 

tho  judgment  ia  not  Toid:  Ronenv.  theeourtnpheld  thecomploint:  iS'pear 

McL-xai,  IQ  A1>L.  Pr.  306;  it  is  Toid<  t.  Ward,  SO  Cal.  070. 

§  33.   £32.]    Tho  giiordifin  shall  be  appointed  as  fol-  Apoim 

lows: —  adllten 

1.  When  the  infant  is  plaintiff,  upon  the  application 
of  tho  infant,  if  he  be  of  the  age  of  fourteen  years;  or  if 
under  that  age,  upon  the  application  of  a  relation  or 
friend  of  tho  infant. 

2.  When  the  infant  is  defendant,  upon  an  applica- 
tion of  the  infant,  if  ho  be  of  the  agfr-of  fourteen  yeara, 
and  apply  within  fifteen  days  after  the  service  of  the 
summons;  if  ho  be  under  the  age  of  fourteen,  or  neglect 
so  to  apply,  then  upon  the  application  of  any  other  party 
to  the  action,  or  of  a  relation  or  friend  of  the  infant. 

Appointment  of  guardian  ad  Aa  infant  defendant  cannot  waive 

litoni. — The  court  has  no  right  to  the  objection  that  there  iBnoguar- 

•.ppoint  a  guardian  ad  lilem  for  an  in-  dian;  fairwrailier  v.  Sctlerbj,  7  Rob. 

^t  defendant  until   tho    infant  ia  54G. 

properly  brought  intocaurC  bj  scrTire  An   application    for    appointment 

of  En-nmona;  Gray  v.  Palmer,  0  CaL  may  be  made  ore  temia  in  open  court 

638;  Jokwion  v.  San  Fmndico  San.  oa  well  aa  in  writing;  E.nerkv.  Abxt- 

Umon,    63    Id.    554;     McCloskey   v.  rado,  G4  Cal.  S29.     A  person  cannot 

StBomey,    4    West    Coaat  Rep.   290;  be  appointed  on  hia  own  nomination 

Olooer  V.  Haag,  10  Abb,  Pr.  101,  note;  without  tho  irJiiA'a  consent,  it  the 

Oranl  v.    Van  Sckxaliovrii,  0  Paige,  hitter  is  over  fourteen:  E.  B.  v.  E.  C. 

233;  S.  C,  37  Am.  Dec  333;  IngtnoU  B.,   2S  Barb.   2^.     A  guardian  ad 

V.  Mon^am,  SI  N.  ¥.  G22;  S!uieffer  v.  lilent  may  ha  appointed  for  an  infant 

Gata,  2  B.  Mon.  4ii3;  3,  C,  38  Am.  party  on  notion  of  either  party  to  a 

Dec  164.     But  a  voluntary  appear-  suit;  Balalon  v.  LaJiee,  8  Iowa,  17;  S. 

anceia  equivalent  to  personal  seivioe:  C,  74  Am.  Dec  201.     Fbintiff  elioald 

Diibn/io  T.   Folger,   6  Abb.   Pr.   53.  apply  to  faavo  a  guardian  appointed 

Tbo  appointment  of  a  goardian  on  the  for  an  infout  defendant  who  fails  to 

petition   of  an  infant  over  fourteen  appear:  Pixk  v.  Shasted,  21  III.  137; 

years  of  ago,  together  with  on  appear-  S.  O. ,  74  Am.  Dec.  83. 

anco  and  answer  by  rsoch  guardian,  is  Guardian  ad  lUen  should  tie  ap- 

held  sufficient  to  give  jurisdiction  to  pointed    on    application    of   KGuenl 

the  court  without  servica  of  enmmona  goardian   for  h^vo  to  sell:  Loyd\. 

— .     -T,   .             '■■   ■    r,  Jfatone,  23  III.  43;  8.  C,  74  Am.  Dec. 

179.    A  mother  may  preaent  the  peti- 
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Oct  11,  MM.       tion  for  appointment  ut  a,  gnardian  to  pointed:  Knidrrbader  v.  Dt  Freal,  2 

»«n  Ttal  mtlklo:  JUaUer  q/Whiihch,  aa  Paige.  301.    Oue  cannot  be  appointed 

Barb.  iS.     Where  an  appointment  of  against  hia  consent:  Lecpotdv,  Jitter, 

a  guardian  ad  Ulan  waa  made  on  the  10  Abl>.  Pr.  40.    An  infant:  cannot  be 

same  da^  on  which  an  order  of  ule  appointed  oa  guardian  for  an  iufanti 

■was  entered,   the  court  declined  to  and  if  thieisdonc,  tho  wardhavingno 

hold  that  this  vitiated  the  proeoed-  knowledge  of  the  gaardian'B  infancy, 

ings:  Shiarlr.  Allen,  10  CaL  fi04;  S.  the   irrcgoLiritf   I9  not    waived   b; 

0.,  7C  Am.  Deo.  651.  pleading  to  the  merits:   Wof)'ord  v. 

The  infant  may   apply  after    the  Oaiky,  I   Sheldon,  SGI.     A  copy  <A 

time  proridcd  (here  fifteen   days)  if  the   order   appointing  the    f^uardiao 

no  gnardian  has  been  [»)pointed:  Me-  ahould  be  aerved  with  the  anawer: 

Connell  v.  Adamt,   3  Lana.   72a     A  Barnard  v.  Hndricl,  32  How.  Pr.  97. 

gnardian  for  an  infant  defendant  can-  An  answer  filed  by  a  guardian  ad  liiem 

not  be  appointed  nunc  pro  tunc:  Bog-  ia  proof  of  notice  to  him  of  the  ap- 

Irit  y.  McABoif,  20  How.  Pr.  278.  pomtoiont    and    of   his   acceptance: 

Tha  appointee  abould  be  the  penon  Better  v.  BuUitt,  13  Am.  Doc.  161 ;  S. 

most  liEely  to  protect  the  infant's  C,  3  A.  K.  Marsh.  2S0.     Tborcgalar- 

righti;  Oraiit  v.    Fan  Schoonlaiven,  0  ity  of  thsordoror  its  aervico  cannot 

Paige,  255;  &  C,  37  Am.  Doc.   393;  bo  quoationad  after  judgment;  Bar- 

and  must  not  be  one  who  may  havo  nard  y.   Brydrlck,   32  How.  Pr.  97. 

an    adverse    interest:    /n   rt    Fritz,  The  appointment  of  a  guardian  ad 

Z  Paige,  374;  and  a  guardian  named  iiiemis  a  traversable  fact,  and  must  be 

by  on  adverse  party  will  not  bo  ap-  pleaded:  Crat^»niv.A'(xi/,6QCal.  321. 

P°^^  for        §  ^'*-   i^^-^    ^  father,  or  in  case  of  the  death  or  deser- 
of^chfii  ***"''  ^^°^  of  his  family,  the  mother,  may  maintain  an  action 
as  plaintiff  for  the  iuj  ury  or  death  of  a  child,  and  a  guar- 
diau  for  the  injury  or  death  of  his  ward. 

Civilactionforu^iirvordeatli  provided  by  special  enactment:  post, 
of  child  or  ward. —Under  the  CaU-  §  371  [3G7],  la  DaM  v.  Waten.  U 
fomia  statute  which  was  similar  to  Or.  4^,  it  was  said  that  in  on  action 
this,  it  was  held  that  the  sectioa  did  for  injuries  resulting  in  the  death  of 
not  create  any  right  of  action  where  plaintiff's  minor  son,  an  allegation 
none  existed  before,  bnt  merely  des-  that  plaintiff  (tlie  mother)  was  "  next 
ignatcd  tha  persona  by  whom  an  ac-  of  kin  "  of  the  decedent,  will  be  held 
tion  then  existing,  or  vhicb  might  snfficient  after  verdict.  She  could 
tbercafterbo  created  by 8tatut«,BhoaId  only  maintain  the  action  if  the  father 
be  brought:  Kramer  v.  Market  St.  R.  was  dead  or  bad  deserted  tbe  family, 
B.  Co.,  25  Cal.  435.  The  actions  for  and  the  allegation  stated  asaamea 
injuries  mentioned  in  the  section  are  that  the  father  was  dead,  and  conld 
such  as  ciiated  at  the  common  law,  only  be  sostained  before  verdict  by 
and  nocded  no  special  enactment,  proof  of  the  death  of  the  father. 
There  was  no  action  at  tha  common  See,  as  to  actions  by  relatives  for  in- 
law for  the  death  of  a  relative:  Carty  jury  or  death,  the  extended  note  to  Co- 
V.  BcrhhirtR,  B.  Co.,  48  Am.  Dec.  rej/v.  Bo-foAire J.  B.Co.,  48 Am.Dec. 
GIC;  a  0.,  1  Cosh.  4TS;  but  this  was  618,  and  tbe  note  to  g  371  [367],  put. 

Whomaj  §35.   [34-1  Afather,orinca3eofhi3deathordesertion 

proBecuIefor        i-v.-.i,.  ,i  .. 

Beduciionoi     01   his  family,  the  mother,  may  maintain   an   action   as 

ward.  plaintiff,  for  the  seduction  of  a  daughter,  and  the  guar- 

17  or.  Ml.        "^i^n  fo"*  tli6  seduction  of  a  ward,  though  the  daughter  or 

ward  be  not  living  with  or  in  the  service  of  the  plaintiff 

at  the  time  of  the  seduction  or  afterwards,  and  there  be 

no  loss  of  service. 


,v  Google 


Trr.  m,  i  SI.]  PARTIES 

Action  for  aodactioii  of  utmiAr-  reipect  bumoiiiona  irith  the  dacUr&-  Oct  11,  MSI 

ried  tam&le. — The  oodo  conunis-  tion  of  the  code,   "that  all  actions  

■ioncn  of  California,  speaking  of  the  mast  be  prosecuted  in  the  name  of 

KctioDs  i.i  tliat  itate,  corresponding  the  leal  party  inintcreat'":    See  the 

to  this  and  tbe  sncceeding  one,  say  note  to  sec.   374,  Califoroia  Code  of 

that  tbcee sectioos  "are  new.     Here-  Civil    Procednre,    edition    of    1872. 

tofore  the  action  conld  tajy  be  in  the  Statutes  similar  to  these  have  been 

name  of  the  parent,  or  one  who  atanda  adopted  in  Indiana,  Iowa,  and  Tcn- 

iu  that  relation,  and  13  soppoBcd  by  nessee. 

that  &tiDa  thsit  he  has  anffered  pecn-  See  generally,  aa  to  actions  for  se- 

111:7  injury  by  loan  of  cerrice,  ete.  duction,  the  notea  to  Coon  v,  Mqffei,  i 

The  object  of  theso  sections  i«  to  pro-  Am.  Deis.  40C,  and  Wtavtr  v.  Bachert, 

fids  ■  remedy  in  favor  of  the  party  41  Id.  162. 
iijiiKd,  and   to  make    the    law  in 

S  36.  [35.}  An  uamarried  female  over  tweaty-one  years  whenunnu 
of  age  may  maintain  an  action  aa  plaintiff  for  her  own  mayE'i^ior 
(eduction,  and  recover  therein  such  damages  as  may  be 
asaessed  in  her  favor;  but  the  prosecution  of  an  action  JJor  Jia"' 
to  judgment  by  the  father,  mother,  or  guardian,  as  pre- 
scribed in  section  35  [34]  shall  be  a  bar  to  an  action  by 
such  unmarried  female. 

Aetioa  by  umn&iried  femala  denied,  proof  ia,  of  ooorse,  unneoea- 
ftr  har  own  Boduction;  See  the  9aiy:0<mr'v.Dill,Z'lawa,'3Sn.  Plain* 
Bote  to  the  preceding  action.  tifra   marriage  after   her  seduction 


as  in  this  section  to  an  "nnmarriod  DouiUng  r.  Grapo,  65  Ind.  209;  Oover 

voman."  the    complaint   and    proof  v.  i>i^  3  Iowa,  337.    The  remedy  hero 

mast,  of  course,  show  that  the  plaJntiff  allowed  was  not  intsnded  to  apply  to 

ii  or  was  nnmairied  at  the  time  of  cases  where  both  parties  ore  cijually 

tbe  Injnry;    GoBir  v.   Dill,  3  Iowa,  guilty:  Brtoa  v.  Jft-nilt,  14  Or,  494. 

137;  ThompKni  r.  Toaiuj,  61  Ind.  199;  bnch  a  statute  u  this  has  no  eztra- 

CoWa  V.  Croach,  65  lA.  56;  DoaUng  territorial  effect:    See  Bvetlea  v.  Bl- 

r.  Crofo,  65  Id.  209.     But  if  tho  alle-  lert,  72  Ind.  220;  S.  C,  37  Am.  Rep. 

gatioa  that  she  is  unmarried  is  not  166. 

g  37.  [36.]     Persons  severally  liable  upon  the  same  persons  seTct 
obligation  or  instrument,  including  the  parties  to  bills  ^"i'^un" 
of  exchange  and  promissory  nbtes,  may  all  or  any  of 
them  be  included  in  the  same  action^  at  the  option  of 
the  plaintiff. 

Paraona    •oreralljr    liable    on  several  liobilitiee:  Ptopb  v.  Love,  2S 

nnu  obligation  or  instramant  Oal.  620;  Pemh  v.  Smtu,  20  Id.  429; 

—This  Mctioo  changes  the  common-  OraAam  v.  /Toy,  38  N.  Y.  Sup.  Ct. 

lawnle  that  one  or  all,  and  not  anv  606;  Cridler  v.  Cttrrg,  66  Barb.  336; 

intermediate  number,  may  be  lued:  Declxr  v.   TriiUng,  24  Wis.  610;  for 

Ptoflt  V.  Lout,  25  CaL  620.     It  does  thu  promisee  or  obligee   may  treat 

Hot  njlato  to  coses  of  a  joint  liability,  the  agreement  as  sever^:  Pomeroy  on 

let  to  those  that  are  several:  Kanan  Bemedies,  sec.  408.     Inanranco  com- 

HarixT,  3  Or.  210;  Carman  v.  PUat,  panics  nniting  in  a  poUcy  for  iteparate 

^  N.  Y.  287,  where  it  is  said:  "It  amonnta  may  be  joined:   Bemero  v. 

reUtia  in  terms    to  oases   where   a  Int.  Co.,  65  Cal.  386.     The  survivor 

plonLty  of  pereons  contract  several  and    perwioal    representative    of    a 

oiigatiois  on  t)io  same  instrument."  deceased  obligor  Bevendly  liable  on 

Itbubeenbcldapplicaliletojointand  an  inatmment  may  be  joined:  Haadc 
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Cmi'jiaad,  07  N.  Y.  432;  Eaton  y.  Al 
-  per,  47  Iil.  345";  Barlar  v.  Catady,  16 
Birb.  177;  Charddtlv.  Tiapp,  3  AbU 
Pr.  30G.  A  principal  and  his  guaran- 
tor caunot  \m  aued  oa  co-defeadoata 
under  tbis  aaction,  tbeir  obligationa 
beiog  distinct  Bud  not  arisLDg  oa  tbs 
same  iiutrumeut;  and  tbis  is  true 
tbongh  tho  guaranty  be  written  on 
the  aaine  paper  that  it  securea;  Tyier 
V.  T.  of  T.  A.  i  P.  U.,  14  Or.  485; 
Carman  v.  Plan,  23  N.  Y.  28Gj  Cola 
V.  Merehanta' Baak,  GO  IniL  350;  flOn- 
durant  v.  Bladen,  10  Id.  160;  CraAom 
V.  Biof^,  C7  Mo.  324;  PluiUn  r.  iWn- 
fKC,  4  £.  D.  Smith,  379;  TMUtt  y. 
PercH,  24  Barb.  39;  AUtn  v.  Fotgalt, 
II  How.  Pr.  218;  Virdmv.  ElUvxyrth, 
15  Ind.  144;  Bidder  v.  Sehrrrarrliom, 
10  Barb.  G3S;  as  a  lease  witb  a  guar- 
anty below  it:  TibbitU  t,  Ptrg/,  24 
Id.  39;  Plialen  t.  Dingee,  4  K  D. 
Smith,  379. 

An  action  caimot  be  maintained  un- 
der this  section  againat  tho  maker  and 
guarantor  of  a  note;  Barton  v.  iSmu, 
6  Hna,  GO;  Brewter  v.  Silence,  8  M\  Y. 
207.  If  tlie  casQ  was  one  in  which  the 
parties  were  octoall;  made  liable  by 
tile  uune  instrument,  they  might  be 
joined:    Fomeroy's     Bemediea,    aec 


410;  Carman  -r.  Plau,  23  N.  Y.  283; 
Dedcer  t.  Oaglord,  8  Han,  110.  Thus 
on  a  note  two  signers  mny  be  sued  aj 
makers,  thoagh  one  adds  to  bis  name 
the  word  "  surety  ";  Noytv,  Mead,  13 
Id.  327.  A  lessor  and  surety  who  join 
in  a  lease  may  be  sued  together:  Car- 
man V.  Ptau,  23  N.  Y.  2&j;  Dteter  v. 
Omhrd,  8  Hun,  lla 

The  section  applies  only  to  written 
inBtraments  or  obligations:  Cridtrr  v. 
Cuny,  «  How.  Pr.  345;  Field  v.  Van 
Cut,  16  Abb.  Pr„  N.  S.,  3i0;  and 
every  written  agreement  or  under- 
talcing  on  which  parties  may  become 
liable  is  embraced :  Brainardv.  Jona, 
U  How.  Pr.  569.  Though  several 
parties  have  been  ioiuoJ  under  this 
section,  the  plaintiff  may  go  to  trial 
without  servmg  all,  and  may  diamisi 
as  to  some,  and  take  judcmeut  as  to 
those  served  and  proceeded  against: 
Powell  V.  Powell,  48  C>L  234.  The 
judgment  in  actions  under  this  section 
must  follow  the  nature  of  the  liabil- 
ity of  each  defendant;  tha  affect  of 
the  section  is  not  to  reader  their  lia- 
bility joint:  Dedxr  v.  TrUSng,  24 
Wis.  GIO;  KelMeg  v.  Brndbury,  21 
Barb.  531;  Farmert'  Bank  t.  Blair, 
44  Id.  S41. 


g  38.  [37.]  No  actiou  shall  abate  by  the  death,  mar- 
riage, or  other  disability  of  a  party,  or  by  the  transfer  of 
auy  interest  therein,  if  the  cause  of  action  survive  or 
continue.  In  case  of  the  death,  marriage,  or  other  dis- 
ability of  a  party,  the  court  may,  at  any  time  within  one 
year  thereafter,  on  motion,  allow  the  actiou  to  be  con- 
tinued by  or  against  his  personal  representatives  or  suc- 
cessor in  interest. 


Wlien  acticm  doe*  not  abate. 

—  This  section  abrogates  the  oom- 
mon-law  rule  that  an  action  abated 
by  the  termination  or  transfer  of  the 
plaiutiff's  interest  therein  vendenie 
Bit.-  alliol  v.  Teal,  6  Saw.  ]88.  ThU 
section  applies  to  actions  in  tlie  United 
StatM  courts:  Barlxr  v.  Ladd,  3  Id. 
44.  The  representative  may  have 
leave  to  continue  the  suit,  but  he  is 
not  compelled  to  do  so:  Bain  v.  Pine, 
1  Uill,  G15.  An  administrator  ina^ 
have  Icavo  to  continue  an  action  if  it 
is  of  the  cbss  that  survives,  without 
regard  to  the  merits  of  the  action: 
Wing  V.  KeUjiam,  3  How.  Pr.  385. 
The  objection  that    the   cauie   does 


not  survire  is  available  on  the  trial: 
Arthur  V.  Orieimld,  CO  N.  Y.  143. 
The  motion  to  continue  the  action  is 
a  motion  in  the  action,  and  the  papers 
should  be  entitled  therein;  Davia  v. 
BirMrds,  2  N.  Y.  SIo.  Law  BuU,  97. 
The  substitution  may  bo  made  on  a 
suggestion  of  the  dcatli  of  the  former 
party,  and  satisfactory  proof  on  an 
ej:  parte  motion  of  tlie  appoint :ii<^nt 
and  qualificatioa  of  tho  administra- 
tor; and  if  tlio  court  unguardedly  per- 
mits a  person  to  prosecute  who  boa 
not  given  satisfactory  evidence  of 
bis  nght  to  do  Bo.  it  poucsses  t[ie 
means  of  preventing  any  miwhiel 
from  the  iaadvcrtenco,  auJ  nill  uii< 
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doobtedl;  emploj  thoee  meaTU:   Wil-  Sulwtituted    parties  take   up    the  Oct-  H 

MB  7.  Cadaioii,  3  Cnndi,  103;  TayJor  contraveray  in  the  condition  in  which 

I.  WeOtru  Padjic  H.  R.  Co.,  45  Cal.  thoy  find  it:   TemfU  v.  Alexander,  53 

S37.  Col.  3.     If  pending  an  action  ono  at 

It  ia  i^iilar  and  proper  to  snggest  the  defend^ta  dies,   and  on  plaiu- 

tbg  dtath  of  &  party  to  an  action  in  any  tiff's  motion  his  eiecntor  u  aubati- 

coort  and  at  Any  (tags  of  the  proceed-  tnted  ai  defendant  in  hia  place,  and 

IBB.    Hie  dtaUi  of  a  party  occnrring  no  notice  of  this  fact  in  served  on  the 

bdne  appeal  btken  may  be  shown  in  esecntor,  hnd  ho  dooa  not  appear  or 

tba  cnpteme  conrt  by  ^davit  of  the  answer,  or  adopt  the  answer  of  hia 

bet:   Jadsm    r.   Ltm,   36   Id.   463;  testator  as  hia  own,  and  the  testator 

SkaUer  v.  Lam,  40  Id.  96.     A  de-  ia  named  in  tho  judgment,  the  rishta 

me  redtiDg  that  "this  action  hav-  of  the  eiecntor  are  not  affected  by 

isg  been  continiiad,  in  consequence  of  the  trial  and  jndgment,  and  a  judg. 

tha  death  of  theplointiEF,  by  hia  ex-  ment  rendered  is  a  nnllity  so  for  as 

center,  Samnel  Webb,  and  the  jury  be  is  concomed:   McCretrg  t.  Ever- 

banag  fonnd  a  verdict  for  the  plain-  dlfVi  ^  ^d-  ^^■ 

tffl;  it  ia  now  ordered,"  etc.,  clearly  Trarnfer  (if  intend  — Where,  pend- 

ibowa  the  snuertion  of  the  death  of  ing  an  action  of  ejectment  ogamat  a 

tbo  original  [^intiff,  and  a  oontinn-  tenant,  his  landlord  aella  and  conveys 

awe  of  the  came  or  a  revival  of  it  in  the  land  to  a  person,  that  person  la, 

tlw  BUM  of  the  exeontor.     At  all  nnder  this  section,  entitled  to  continne 

ercnts,  any  irregularity  m  this  re-  the  defense  of  the  action  ii 

Dt   bo   attacked    collator-    of  "  "  ' ' 

U.  601:    b. , 

■  defendant:  liaitick  v.   Thor^  29 

Unkn  the  motion  ia  made  within  a  CaL  446.     So,  if  pending  an  action  in 

vnr,  it  is  barred:  MaUer  nf  Bain-  ejectment,  the  plaintiff  parta  with  tho 

Iri^  67  Barb.  293.    Bat  while  the  title  of  the  demanded  premiaea,  the 

notum  mnst  be  mode  within  a  year,  action  may  be  continaed  in  his  name, 

the  apnlicatioa  ia  in  time  if  tUa  ia  nnlesa  the  grantee  applies  to  be  snb- 

dme,  uuwgb  tiw  wder  be  not  made  etitnted  aa  plaintiff:  Camartilo  t.  Fen- 

vntil  after  the  expiration  of  the  veaur:  ton,  49  Id.  203.     So  far  as  relates  to 

IXek  V.  KeadaU,  6  Or.  166.     If  the  snbatitatioa  on  tronafer  of  interest 

setion  is  not  continued,  it  may  bo  under  this  section,  the  plaintiff  or  hia 

dismisied   on    moticoi   of    ilio   oilier  vendee   is  the  paj-ty  to  move  in  the 

mrty:  Awla  v.   Marediat,  %  Barb,  matter;  he  is,  as  against  the  defend- 

371.    An  appeal  lies  from  an  order  ant,  entitled  to  atay  in  conrt  until  hia 

trfnsiBg  to  continue  the  action  in  the  coao  ku  been  tried;  and  if  defandtnt 

Miaeot  the  repreaentative:   Wood -v.  deuree  to  take  advantage  of  the  trans- 

BrjpuJJt,  25  Hnn,  385;  bat  an  order  ter  for  any  pnrpoae,  be  mnat  do  so  by 

nliuin^  to  oootinne  it  in  the  name  of  *n[^amental  answer:  Mot*  r.  Sktar, 

•a  sangnee  b  not  appealable;   Mc-  30  Cal.  467;  Bar»tO«t  v.  Naeman,  34 

Com  T.  LtaBaiaarQi,  2  K  D.  Smith,  Id.  00;  Satn*  v.   Brmnan,   37  Id. 

31:   but  seo  Btach  v.   Reymaldt,   63  388.    Subetitation  of  a  different  plain- 

M.  Y.  I.  tiff  will  not  be  allowed  where  it  will 


The  appearance  of  an  infant  by  a    though  adjudicated  before  the  taking 


r  cannot   bo   attacked    collator-    of  the  tenant  or  to  cause  himaelf  ti 
Ortgani  v.  Hama,  13  CU.  601;    be  anbatitiitod  in  the  tanant'e  place 
"'a,  2IIi446.  "■         " 


nsidiu  ad  UUm,  who  ia  already  be- 
tora  the  conrt  by  his  general  guar- 
dian, ia  a  Eubetitation  and  not  an  ' 

tsrrmtion:  Temple  v.  AttxajuUr, 

M.  3.  Infant  successors  of  a  de- 
Mued  defendant  in  on  action  of  par- 
titioo  may  be  sabetitnted  for  sncb 
deiaodanta  on  motion  without  i«sn- 
~  a  mmmons  to  bring  tliem  in, 
ppear  by  their  generaT 
a  guaroian  aa  lilem. 


of  the  appeal,  will  not  prevent  its 
prosecution  in  his  oame,  nor  will  the 
reapondent  be  heard  to  object  on  that 
ground.  The  appeal  may  be  prose- 
eated  in  the  name  of  the  bankropt,  or 
in  that  o[  hia  assignee:  O't/eU  v. 
Doug/ierti/,  46  CaL  575. 

A  socoesaor  in  office  may  be  sub- 

.    „ ,     atitnted   as  party  to  the  action   on 

ud  they  may  appear  by  their  general  snggostion  to  the  court  that  the 
nardiaB  or  bya  guaruian  od  litem;  party's  term  of  office  has  expired: 
imtrieT.Abmtido,(iiId.5i3.  Jordan  v.   Hubert,   64  CoL  260;  En 
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■parte  TVnhirn,  H  Id.  201.     And  tlie  cessor  in  office,  if  tb«  riffht  nccraed  or 

~  chango  in  the  incnmbancy  most  be  liability   sHached  to  tta   individoal 

anggeated,   if  judgmcot  againit  ths  uid  not   to   the   office:    Lamtnt   v. 

aucccBSor  is  dosirwl;  LintHegv.  A-u-  HaiglU,  44  How.  Pr,  1. 
dilor,  3  Bttsh,  231;  Ex  parte  TinkuTn,        Survival  of  actiona:   See  pott, 

ntpTO.     But  on  action  eannot  ba  con-  §§  3C9  [365]  et  goq. 
ducted  \ij  or  prosecuted  against  a  mc- 

^  §  39.  [38.]  An  action  for  a  wrong  shall  not  abate  by 
the  death  of  any  party,  after  the  verdict  has  been  given 
therein,  but  the  action  shall  proceed  thereafter  in  the 
same  manner  as  in  cases  where  the  cause  of  action  sur- 
vives. 

See  note  to  preceding  aectioo. 

§  40.  [39.]  In  any  action  for  the  recovery  of  specific 
personal  property,  if  a  third  person  demand  of  the  de- 
fendant the  same  property,  the  court  in  its  discretion,  on 
motion  of  the  defendant,  and  notice  to  such  person  and 
the  adverse  party,  may,  before  answer,  make  an  order 
discharging  the  defendant  from  liability  to  either  party, 
and  substitute  such  person  in  his  place  as  defendant. 
Such  order  shall  not  be  made  but  on  the  condition  that 
the  defendant  deliver  the  property  or  its  value  to  such 
person  as  the  court  may  direct,  nor  unless  it  appears 
from  the  affidavit  of  the  defendant,  Hied  with  the  clerk 
by  the  day  he  is  otherwise  required  to  answer,  that  such 
person  makes  such  demand  without  collusion  with  the 
defendant.  The  affidavit  of  such  third  person  as  to 
whether  he  makes  such  demand  of  the  defendant  may 
be  read  on  the  hearing  of  the  motion. 

I]it«rpl«ader.  —  It   ia  held  that  juriidictdoa  to  proceed  by  bill  of  in- 

tbiaismerelyaBummary  means  of  ob-  terpleader.     The  remedy  is    merely 

taining  relief  in  cases  specified  in  the  concurrent  and  cumulative:   Oriental 

section  where  a  bill  of  interpleader  BattkCorp.  v.  Nicholaojt,  3  Jar.,  U.S., 

would  lie.    It  Introduces  no  new  cases,  857;  Bed:  v.  Stepftani,  9  How.  Pr.  193; 

anil  e;icept  as  expressly  provided,  is  Board /ff  Edueaiion  v.  SamiUe,  13  Kan. 

Covemed  by  the  same  rules  aa  eqnita-  17. 

le  inteipleader:   Vonbar'jh  v.  HamU-  Tho  application  ia  an  appeal  to  the 

ton,  15  Abb.  Pr.  254;  Tauntonv.  Givh,  equitable  Jurisdiction   of    the    court; 

4  Abb.   App.   Deo.   338;  J<^neon  v.  Pmtel  v.  FlaniKlly,  60  How,  Pr,  G7. 

Afiixn/,  43  Ala.  021;  N'elaon  v.  Ooree,  It  ia  discretionary  with  the  court  to 

34   111.   065;   Palttraon  v.   Perry,    14  giant  or  refuse  leave  to  interplead: 

How.  Pr.  B05;  Si.  Louie  Life  In*.  Co.  Barry  v.  mm.  L.  I.  Co.,  53  N.  Y.  636; 

T.  AlBanee  MuL  L.  Ira.  Co.,  23  Minn,  and  the  order  on  the  motion  ia  tbeie- 

7;  Delaney  v.  Murj^ty,  24  Hon.  SaS.  fore  not  appealable:  Id. 

xhKs  statutory  remedy  of  interpleader  The  nature  of  the  allegations  neoee- 

doca  not  oust  courts  of  equity  of  their  sary  are:  1.  That  two  or  more  person* 


ivGoogle 


Tit,  m,  mm                  PAETIE3  THEBETO.                                                       lg( 

have  pnfeiTGd  n  claim  agftinst  him;  theopplicuitnaaiiot  apaFtrtnareto:  Ocl.U,lW2. 

2.  That  they  claim  thB  B»mo  thing;  3.  Wchkv.  BotoerySaving»Bani,^li!.Y.  

That  he  haa  no  beneficial  interest  in  Super.  Ct.  97.  Tha  applicant  must 
ibe  thing  cLumed;  and  4.  That  he  not  be  a  wrong-doer,  or  in  default  as 
cannot  determine  without  hazard  to  to  eitiier  defeaduit:  N.  Y.  is  N,  H. 
himself  to  which  of  the  elaimantj  the  R.  B.  Co.  v.  Howe,  35  Id.  372;  Sluae 
thing  of  right  beloags;  Atkinson  r.  t.  Coaler,  8  Faige,  339;  S.  C.,  35  Am. 
Mania,  I  Cow.  GDI;  Shaa;  t.  Outer,  Doe.  690;  MeQawv.  Adams,  11  How. 
S  Paige,  339;  8.  C,  35  Am.  Dec.  690.  Ft.  461.  He  must  not  bj  hU  own  act 
The  thing  to  which  adverse  claim  ia  have  placed  himself  in  the  position  to 
mado  must  bo  one  and  the  same  thijig;  be  sued:  United  Btaiet  v.  Kirfor,  16 
PJulei-  V.  Wade.  66  Cal.  43.  To  eo-  Abb.  Pr.  163;  and  if  a  liabUity  is 
titlo  the  dcfeadant  to  relief,  tho  affi-  claimed  asaioat  him,  he  cannot  have 
davit  must  Bbow  that  tha  whole  con-  auch  relief:  PoMrton  v.  Perry,  14 
troveray  can  be  tried  in  the  auit  with  How.  Fr.  605;  nor  can  bo  be  Bubsti- 
the  EubBtituted  defendant:  Sherman  tnted  as  to  port  of  a  claim  and  defend 
V.  Partridqt,  4  Daer,  646;  Nelton  m.  as  to  tha  rest:  Bender  v.  Sherwood,  16 
Gen-ee,  34  Alii.  565;  that  ho  is  indiffer-  Id.  258.  He  ia  not  entitled  to  the  re- 
eat  to  the  claims  of  either  party:  lief  if  he  can  be  protected  In  any  other 
Jfar»i»  V.  Elwood,  II  Paige,  365;  way:  N.  Y.  A  JV.  H.  B.  3.  Co.  v. 
OppeaJieini  V.  Wo!fe,  3  Sand.  Ch.  171;  Borne.  35  N.  Y.  Sup.  Ct.  372  The 
ran  Buddri,  v.  Bog,  8  How.  Pr.  325;  relief  ought  not  to  be  granted  where 
Pfater  V.  Wade,  66  Col.  43;  that  ha  it  clearly  appears  on  the  face  of  the 
3  beneficial  interest  ia  the  papers  that  the  claim  of  tho  third 

if  tho  controveray:     ''■  .      -     .  .     .  

■,    1  Cow.   691;   irto 
WiOaTUon,  10  Smedes  &  M.  0 
Draot  oC  tha  rights  of 
Lmanta:  Bell  v.  Hani, 

He  cannot  be  mibstituted  feudant  ia  not  ia  position  to  deposit 

as  to  part  and  defend  aa  to  the  rest;  the  property  in  court:   Voiburgh  v. 

Bender  v.  Sheraood,  16  How.  Fr.  268.  Huntington,  15  Id.  254.    The  defend- 

Hc  moat  deny  collusion  with  either  ant  is  not  boand  to  withdraw,  it  ia 

rty :  Shaw  v.  Caeier,  8  Paige,  3^9;  held,  after  obtaining  an  order  substi- 

U.,  35  Am.  Dec.  690;  Marna  v.  tnting  another  person  as  defendant, 

Ellmood,   II  Paige,  365;  Alkliuon  v.  but  may  go  on  and  defend  the  action: 

Manb,  1  Cow.  691;  but  colluaionwith  JTeill  v.  Waeit,  17  Id.  319,  note. 

thopartytowhoserishtsplaintiffBiic-  As  to  equital>Ie   interpleader,   see 

ceedod,    and    tha    datDoant,    is   not  the  extended  note  iaShaio  v.  Goiter, 

ground  for  tefnsal  of  interpleader,  if  36  Am.  Dec.  6S6. 

g  41   [40.  J    The  court  may  determine  any  controversy  Bringing  in 
between  parties  before  it,  when  it  can  be  done  without  "'"p*^** 

prejudice  to  the  rights  of  others,  or  by  saving  their  isoi.m. 
rights;  but  when  a  complete  determination  of  the  con- 
troversy cannot  be  had  without  the  presence  of  other 
parties,  the  court  shall  cause  them  to  be  brought  in. 

Brin^ne  m.  new  p&rties.  —  parties  to  the  suit  ctm  be  determined: 
Tho  equitable  power  of  protecting  VcJ/oAon  v.  Allen,  12  How.  Pr.  39. 
the  righCe  of  others  Interested  in  the  If  tho  action  or  proceeding  can  be 
proceeding,  bat  not  parties  thereto,  determined  without  them,  other  par- 
ts preserved  by  this  section:  Buckv,  ties  cannot  be  brought  in:  Tiahenor 
ireW.2WestCoastRep.(CoL).  The  v.  Coggins,  8  Or.  CTO;  Albanu  Citu 
esntenoe,  "whenacompletfidetorailn-  Saviiiga  Bank  v.  Burdkk,  87  N.  Y. 
ation  of  the  controversy  conaot  be  40;  aud  especially  is  this  the  case 
had  without  the  presence  of  other  where  defendants  are  sought  to  be 
parties,"  moans  when  there  are  per-  brought  in,  and  the  plaintia  objeetai 
sons  who  aro  not  portiea  whose  rights  Sawger  v.  Cluanhert,  11  Abb.  Pr.  IIO. 
must  bo  settled  before  those  of  the  It  ia  tha  duty  of  the  court  to  bring  in 
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other  putieB  when  a  complete  deter-  ceediag  in  which  the  wife  Beeks  ber 

~  minAtioncMmotlM  had,  even  after  ap.  share  irf the prq>ert7:  WrtworeT.  Wet- 

Pttttl:  SJumer  v.  Brranard,   29  Barb.  »no«,50r.«9.    A  claim  to  tho  owner- 

26;    Damt  v.   Mayor,   2  Dnec,   603;  ihip  and  poawnion  of  »  wharf  oumot 

Toanelle  v.   Hall,   3  Abb.    Pr.   205;  be  tried  m  an  aotiau  between  third 

Waring  v.  Waring,  3  Id.  240;  bnt  Bee  parties  for  wharfage;  Ktltey  v.  Mur- 

Da«il  V.  Mayor,  14  N.  Y.  606,  where  ray,  IB  Abb.  Pr.  2M.     In   an  action 

it  ia  held  that  new  parties  should  not  a^ainstBtockholderaonthcirstatntary 

tie  broaght  in  after  trial  though  with-  liability,  it  was  held  that  all  must  lie 

out  them  Uie  eontroversy  CMinot  be  broaght  in:  Strong  v.    Wlitaloti,   38 

determined.  Barb.  G16.     The  court  will  not  com- 

When  an  aoreed  eontrorersy  has  pel  plaintiff's  assignor  to  be  brought 

been  Bnbmitted  by  some  parties,  the  in  to  procure  an  accounting:  Allen  t. 

conrt    cannot    oraer    others    to    be  SnaOt,    IG  N.  Y.   415.     An  assignee 

broaght  in:  Hobart  College  v,  Fib/mgh,  for  the  benefit  of  creditors  is  not  en- 

27  NT  Y.  130.    It  was  held  that  pro-  titled  to  interplead  ia  oa  attachment 

coedings  could  go  on  in  a  creditor's  suit    sgainst   a  debtor:    T^Jiewyr  t. 

-■  •  ..  -  n  .  ,  ,  .  „  miM,  8  Or.  270;  or  in  a  judgment 
iditor's  action,  eiccpt  it  be  to  pro- 
it  his  rigbt  to  the  surlilus:  3^.  S.  qf 

jDiLDmeu'b,  anureieaseu  uiGir  luutnjm  jaexieo  V.    Duncan,    G  N.  Y.    Week, 

m  the  subject  of  theactiun:  Cowingv.  Dig.  271. 

Oreent,  45  Barb.  686.  When  a  bus-  The  statute  of  limitations  is  a  de- 
bond  conveys  the  bare  title  to  a  third  fense  to  one  thus  broaght  in,  if  the 
person  in  trust  for  his  nse  to  prevent  bar  attached  after  commencement  of 
the  marital  rights  of  the  wife  from  the  suit,  but  before  the  time  of  brins- 
attaching  thereto,  such  third  person  ing  him  in:  Neeman  v.  ManiK,  £i 
is  a  proper  party  to  a  diroice  pro-  Hun,   236. 


OF  THE  PLACE  OF  TBIAL. 

8  42,  What  actitsu  to  be  tried  where  the  subject,  or  some  par^  is  ntnated. 
%  43.  What  actions  to  be  tried  where  the  cause,  or  aome  part,  mmm. 

S  44  What  actions  to  be  tried  where  the  defendant  resides,  or  may  b« 

%  45.  When  court  may  change  place  of  triaL 

9  4S.  Same  subject 

S  47.  Transcript  and  papers  to  be  sent  to  6\aA  of  court  to  which  causa  is 

transferred. 
§  4S.  Who  to  pay  costs,  same  not  to  be  taxed. 
§  40.  When,  if  transcript  not  transmitted,  court  may  vacate  order. 
%  60.  When  diaoge  of  veaue  deemed  complete. 

g  42.  [41.]  Actions  for  the  following  causes  sliall  bo 
commenced  and  tried  in  the  county  in  which  the  sub- 
ject of  the  action,  or  some  part  thereof,  ia  situated: — 

1.  For  the  recover  of  real  property,  or  an  estate  or 
interest  therein,  or  for  injuries  to  real  property; 

2.  For  the  recovery  of  any  personal  property  dis- 
trained for  any  cause. 
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Actions  triaUa  where  suWect  tion  to  change  the  veaae,  and  not  Oct  11,  U6?. 
■itoatod.  —  In  Now  York  it  wm  bold  demmrer,  is  tbo  proper  remedy.  And 
that  the  right  to  nso  water  running  in  inch  case  there  la  no  discretion  in 
over  land  in  on  ancient  channel  is  not  the  court,  the  chango  being  a  matter 
Ml  interest  in  realty:  Thompmm  v.  of  right:  WaiUv.  W/iile,  13  CaX  32\; 
AUka  WairrCo.,lCiT.FaK.'REp.2G8;  O'Neil  v.  O'^dl,  M  Id.  187.  The 
bat  in  (^lifomia  it  wa«  held  that  it  is  omandment  of  the  complaint  and  eet- 
socli  an  intereat,  and  that  the  action  ting  out  of  new  averments  cannot  take 
must  bo  brought  in  the  count;  where  away  the  right  to  a  change  of  venue 
th«  right  is  cuimed:  Lmear  King's  R.  which  had  accrued  to  him  by  bis 
D.  Co.  V.  King'*  Rbxr  .b  P.  C.  Co.,  00  motion  made  at  tho  time  of  demnrring 
CaL  408.  Actionafordivertingwatcf  to  the  original  complaint:  Budl  v. 
from  a  ditch  which  nuiB  throngh  more  Dodge,  57  Id.  645.  But  tho  defend- 
than  one  county  may  be  brought  in  ant  may  waive  this  right  expressly  or 
either:  Loaer  King's  R.  D.  Co.  v.  by  implication:  Ptarixi  v.  Freer,  9 
Emo'*  Rntr  di  F.  CawU  Co.,  60  Id.  Id.  012;  O'Jfell  v.  O'Seil,  iupra. 
408.  A  proceeding  to  enforee  a  tax  Under  this  section  it  is  not  necessary 
lien  should  be  brought  in  that  county  to  mention  the  residence  of  the 
in  which  the  realty  affected  is  situ-  parties,  or  either  o{  them,  in  tho  coDt- 
atetl,  rather  than  in  the  connty  of  the  plaint.  Tbo  statute  only  provides  for 
defendant'!  residence:  People  v.  Plu-  tho  trial  of  actionsincertamcountiej; 
tnos  JV.  CO. ,  G I  Id.  566.  An  action  to  and  with  reference  to  actions  to 
set  aside  a,  conveyance  of  realty  as  recover  real  property,  the  situation  of 
fraudulent  need  not  bs  commenced  in  tho  premises,  and  not  the  residence  of 
Oio  connty  wherathelandiasituated:  tho  parties,  dotermines  the  county; 
Beadiv.  flbdfldon,  4  West  Coast  Kep.  DoUy.  Feller,  16  Id.  433.  And  it  U 
610.  An  action  to  set  aside  a  decree  held  that  each  of  several  defendants 
for  partition  should  be  brought  in  the  has  the  right  of  trial  in  the  proper 
county  where  the  land  lies:  Bent  v.  connty.  O'Htil  v.  O'lfeil,  54  Id. 
Maxaell  Co.,  3  West  Coaat  Hop.  8  187,  weis  an  action  involving  the 
(N.  a.).  An  action  brought  by  right  to  realty  situated  partly  in  Sac- 
beneficiaries,  to  procnre  the  removu  ramento  Oounty  and  partly  in  Sut- 
of  trostcca,  tho  appointment  of  others,  ter  County,  and  was  commenced  in 
aad  the  appointment  of  a  receiver  San  Francisco  County  against  aevcml 
pending  tho  proceedings,  ia  not  an  defendants.  One  ot  tueir  number 
action  "  for  the  recovery  of  the  pos-  moved  to  change  the  placo  of  trial  to 
aoasion  of  real  estate":  More  v.  Su-  Sacramento  County;  tho  motion  was 
perior  Court,  64  CaL  345.  So  an  denied  lielow,  an  the  ground  that  all 
action  to  enfora  a  trust  an  both  real  the  defendants  should  havo  united  in 
and  personal  estate  may  be  brought  making  it,  but  the  ordorwos  reversed 
in  the  county  where  the  trustee  on  appeal.  The  supreme  court  said 
resides,  although  the  land  is  in  another  that  "a  defendant  to  such  an  action 
county:  Le  Breton  v.  Superior  Court,  as  the  one  under  consideration  is  en- 
4  West  Coaat  Eep,  142.  On  an  ap-  titled,  as  a.  matter  of  right,  to  have 
plication  for  ToandantM  to  compel  the  the  action  tried  ia  tho  comity  whcra 
execution  of  a  sheriff^  deed,  the  court  the  land  is  situated.  There  is  nothing 
hcdd  tliat  the  awarding  oE  the  manda-  in  the  provisions  which  require  all 
ntut  could  not  determine  rights  or  in  thedeEendantstojoininclaimmgsuch 
■ny  respect  affect  tho  iotorest  of  third  right.  It  is  a  right  which  belonm  to 
parties,  and  the  proceeding  did  not  each  defendant.  ....  Each  defeadant 
involve  the  determination  of  a  right  may  waive  it  for  himself,  but  the 
or  interest  in  real  estate:  SfeAfillanv,  waiver  of  one  cannot  be  used  to 
Bidtardu,  9  CaL  421;  S.  C,  70  Am.  prejudice  or  destroy  the  right  of 
Dec  655.  another." 

Where  a  snit  for   real    estate    is  As  to  change  of  veune  in  mits  in 

brought  in  the  wrong  county,  a  mo.  equity,  see  pa%  g  391  [387]. 

g  43.  [42.]  Actions  for  the  following  causes  shall  be  veoaain 
commenced  and  tried  in  the  county  where  the  cause,  or  penalties  or 
some  part  thereof,  arose: —  ^^^"'"'° 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed 
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0t:t.ii.iM2.     ty  statute,  except  when  it  is  imposed  for  au  offense  com- 
venusin        mitted  on  a  lake,  river,  or  other  stream  of  water  situated 

■ctlona  lor 

^"rSitl^a  or    ^°  *'^*^  **^  more  counties,  the  action  may  be  commenced 
SScari''"''"''  0^*1  tried  in  any  county  bordering  on  such  lake,  river, 
or  stream,  and  opposite  to  the  place  where  the  offense 
was  committed; 

2.  Against  a  public  officer  or  person  specially  appointed 
to  execute  his  duties  for  an  act  done  by  him  in  virtue  of 
his  office;  or  against  a  person  who,  by  his  command,  or 
in  his  aid,  shall  do  anything  touching  the  duties  of  such 


Action*  tor  p«lialtias. — Anoc-  action  aroBe.     After  issae  joined,  a 

tioa  ogoLiiat  a  corporaito  officer  to  re-  motion  to  chajiga  tbe  vGnne  becaoso  an 

cover  a  debt  of  tbe  corporation  an-  impartial  trial  cannot  be  had  iajprop- 

der  a  atatnte  allowing  such  recovery  er,  but  not  before  that  time;  Proptt 

where  the  officer  signed  a  false  report  t.  KingsXeij,  8  Hun,  233.     The  benefit 

is  an  action  for  a  penalty  within  the  of  the  statuto  may  bo  waivod  by  fail- 

»onHe  of  thisBOctioii:   Veedtr\.  Bt^xr,  ing  to  raise  the  objection:  Hoaland 

83  N.  Y.  160.  T.  WiUcUi,  5  Sand.  219;  S.  C,  9  N.  Y. 

Action*  ftgainst  public  officers.  171.     The  proTisioa  applies  thongh 

—  This  section  does  not  apply  to  acts  the  officer  has  gone  out  of  office  when 

of  an  officer  which  his  office  ;3>VGS  him  the  suit  is  bronght;  Proplev.  Ticttd, 

no  authority  to  perform,  bnt  only  to  13  Abb.  Pr.,  N.  S.,  419, 

those  acts  as  on  officer  and  witbia  his  The  warden  or  scperintendent  of 

authority,  which  it  is  alleged  he  per-  a  prisait  was  held  a   public   officer 

formed  improperly;  Brown  v.  Stnith,  within  tha  meaning  of  the  aection: 

24  Barb.  419.     This  applies  only  to  Porttr  v.  Filbbury,  11  How.  Pr.  240; 

affirmative  acts  of  the  officer  by  which,  Couxh  v.  Qainn,  13  Hun,  344.     This 

in  the  execution  of  process,  or  other-  section  was  held  to  apply  to  an  action 

wise,  be  iutcrforcs  with  the  property  on  a  bond  fur  the  uithfnl  porfonn- 

or  rights  of  third  persons,  and  not  to  ance  of   official   duties:  Sherwood  v. 

mere  omissions  or  neglect  of  official  VtrpCaTKk,  10  Bep.  603.     In  on  action 

duty;    McAfUlaii  v.    Bidiardf,   9  Col.  agajust  a,  sheriff  and  attochiug  crodi- 

420;  S.  C,  70  Am.  "DccGaH' ElUotv.  tors,   to  com]>el   a  determinatiaa   of 

CronJs,  13  Woud,  3B;  Uopkina  v.  Jley.  conflicting  claims  to  goods,  tbe  aheriff 

vKod,  13Id.  205.    The  action  against  a  is  entitled  to  remove  the  action  to 

public  officer  must  bo  commenced  in  his  own  county,  where  tba  levy  was 

the  county  in  which  the  cause    of  mode;  IKin^f'en  v.  F«rge>,  10  Hon,  576. 

venneaipiaee      §  44,  [43.]  Ill  all  other  cases,  the  action  shall  be  com- 
paities.  menced  and  tried  in  the  county  in  which  the  defendants 

,  „  ,  .         or  either  of  them  reside,  or  may  be  found,  at  the  com- 

U  Or.  IM.  .  , 

mencement  of  the  action;  or  if  none  of  the  parties  re- 
side in  this  state,  the  same  may  be  tried  in  any  county 
which  the  plaintiff  may  designate  in  his  complaint. 


Venuo    in    variooB    Actions^ 

218.     The    action    is   properly  com- 

Besidence.— Under     this     section 

menced  in  the  county  where  some  of 

residence    of    the   defendant   in  an- 

tho  defendants  reside.  Mid  to  procnra 

otber  county   is  good   cause  for  re- 
moval;   Wmm  v.    Dfgfntr,  03  CaL 
eOO;   Foyl  v.  Simon,  10  Poc.  0.  L.  J. 

a  change  of  venue,  all  the  defendant* 

must  unite  in  the  motion:  BemSngUm 

V.  S.  if.  Co..  62Cal.  311.     A  ch^ 
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oE  the  place  of  trial  to  tbo  connty  in  foreign  corporatioQ  hw  no  reaidence  Oot.  11,  Ittx. 

which  moat  of  the  defendants  reaids  in  anjr  particular  county  in  the  state  

may  Ii«  had  where  all  the  defendants  iu  which  itnjayalono  be  sued:  Thomcu 

who   are  served    or    have   appeared  t,  PlacervUie  O.  Q.  M.   Co.,  3  West 

units  in  tho  deoiand:  HaU^tb  v.  Tu-  Coast  Ii«p.  777.     A  railroad  corpora- 

comin,  4  West  Co<ut  Rep.  376.     Tbe  tiou  is  a  resident  of  every  connty 

fact  that  plaintiff  ii  a  non-reaident,  through  which  its  road  passes;  Shar- 

and  that  the  only  defendant  whoap-  vjood  v.  Saraloga  Ii.  E.  Co.,  IG  Barb. 

pooTB  ia  a  resident  of  another  county,  660;  Beldta  v.  Jf.  Y.  <6  N.  H.  Jt.  It. 

does  not  give  a  right  to  change  the  Co.,  15  How.  Pr.  17;  People  v.  Fvtd- 

place  of  trial  if  one  defendant  resides  erkki,  48  Barb.  173;  S.  C,  4S  N.  Y.  ' 

in  the  county  where  the  venue  is  Inid:  70.     In  state   courts,   tbc   veune  in 

Forthand  v.  ColUn*,  1  Hun,  316.  actions  against  national  banks  can  b« 

The  residence  of  a  corporation  is  laid  in  any  place  in  which  the  same 

where  its  principal  ofQca  or  place  of  action  could  be  brought  against  an 

Itusineas  is  established;  Jenliiuv.  CaL  iadividual:    Talmadje  v.    T/iinl  A'a- 

Sfuuje   Co.,   22   Cal.   538;    Coane   v.  lional  BavJc,  ^  Han,  Gi. 

Salionai  Prot.  ln>.  Co.,  10  How,  Pr.  Injuries  to  character  are  transitory, 

403;  and  the  fact  that  the  corporation  and  the  action  mav  be  brought  where 

has  branch  offices  in  other  counties  defendant  is  found:  IIvll  v.  Vrteland, 

will  not  change  this  rule:  Hubbard  v.  42  Barb.  543.     In  quo  aarranto,  the 

Nnlkinal   Pac   I.   Co.,    11    Id.    149.  place  of   trial  may  be  laid  in  any 

Where  plaintiff  is  a  non-reeident  and  connty;  PeopU  v.  Coot,  6   How.  Pr. 

defendant  a  domestic  corporation,  the  448. 

defendant    may  have    a    chan}{e    of  The  right  to  the   benefit   of   this 

venue  to  tho  county  where  the  certifi-  section    may   be    waived :    Duclie  v. 

CAtB  of    incorporation  designates  its  Biiffiilo  O.  S.  Co.,  C3  How.  Pr.  516. 

principal  busineaa  place  to  be:  Ducite  Ohaaga  of  Tenus;  See  next  see* 

r.  BtgaUi  a.  8.  Co.,  63  Id.  510.    A  tion. 

§  45.    [44.}    The  court  or  judge  thereof  may  change  oct, 20,  isst 


the  place  of  trial,  on  the  motion  of  either  party  to  the  caiisesfor 
action,  when  it  appears  from  the  affidavit  of  sucli  party,  ^en^c?"' 
or  if  he  ia  not  a  resident  of  the  county  tho  affidavit  of 

,.,,,,.,  •'  IfiOr.  i-a 

any  one  on  ms  behalf,  either, —  ivor.s-a, 

1.  That  the  action  has  not  been  commenced  in  the 
proper  connty;  or, 

2.  That  the  judge  is  a  party  to  or  directly  interested 
ill  tho  evont  of  the  action,  or  connected  by  consanguinity 
or  nffinity  within  tho  third  degree  with  the  adverse  party, 
or  those  for  whom  he  prosecutes  or  defends;  or, 

3.  That  the  judge  or  the  inhabitants  of  the  county  are 
so  prejudiced  against  tho  party  making  the  motion  that 
he  cannot  expect  an  impartial  trial  before  said  judge,  or 
in  said  county,  as  the  case  may  be;  or, 

4.  That  the  convenience  of  witnesses  and  the  parties 
vould  be  promoted  by  such  change;  and, 

5.  That  the  motion  is  not  made  for  the  purpose  of 
delay. 

Change  of  Tonue  generalljr-  —  nte:  Birmingham  I.  Co.  v.  Ba^ld,  48 

^le  place  of  trial  of  an  action  cannot  N.  Y.  224;  and  therefore,  where  the 

be  changed  from  the  connty  in  which  reason  is  one  for  which  tho  statnta 

it  was  commenced  for  any  reasons  does  not  allow  a  cbanes  of  venue,  the 

other  than  those  specified  in  the  stat-  parties  cannot  give  jurisdiction  by 
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Oct.  30  18S4.       appearing  in  the  court  to  which  the  held  in  Iow&  that  a  change  of  venne 

'■ canBe  is  taken   on  an  illegal  order:  may  ba  graoted  pending  an  applica- 

Ji^mt  V.    JtAni,   17   Fla.   806.     But  tion  for  a  new  trial:  Oibbi  v.  Baetmj- 

where  a  statute  provides  that  on  ap-  ham,   48    Iowa,   90.      A,  motion    to 

plication  and  aliowiag  in  certain  cases  change  the  place  of  trial,  pending  the 

a  party  may  have  a  chaoge  of  venne,  decision    upon  a  demurrer,    is    not 

if  the  party  brings  himself  wiUkin  the  proper,  first,  because  the  statute  of 

statutory   requisites,   bo    is  entitled  this  state  (the  next  section)  provides 

thereto  aa  a  matter  oE  right:  Mmdan-  that  the  motion  cannot  bo  mailo  nutil 

hatlv.  Oalelff.  18  Ind.  148;  Hta^oaY.  after  issue  of  fact  has  been  joined; 

Pretsley,  80  Id.  494;  Clarh  v.  Peopit,  and  secondly,  for  the  rensoa  that  the 

2  111.   117;  Freleigh  v.  SUUt,  S   Mo.  decision  on  the  demurrer  might  end 

20G;  Pfof^  V.  Toakum,  63  CaL  56S.  the  case:  Moore  v.  PUMury,  &  How. 

Though  parties    cannot   by  consent  Fr.  142. 

give  a  court  iuriadiction  of  the  sub-  Where  there  are  several  defeuclauta 
jcct-matter  ot  an  action  where  it  haa  or  plaintiSa,  some  of  whom  reside  in 
none  by  law,  yet,  the  court  having  t^e  county  where  the  action  is 
joriadiction,  they  may  wiuve  venue:  brought,  all  on  one  aide  must  osnally 
LoKh  V.  JTesfern  tie.  R.  R.  Co.,  60  unite  in  the  application  for  a  chwige 
N.  C.  486;  Brennan  v.  People,  15  lU.  of  venue,  and  if  the  application  is 
h\l;  People  v.  Beaia,  3  Scam.  451.  granted,  ull  are  bound  thereby:  A'ruA 
Objections  made  by  a  party  to  a  v. /foionnl,  70  Ind.  174;  Saillj/'/.  Bat' 
cbunge  of  vcone  are  not  waived  by  Ion,  G  Wend.  508;  Bitppv.  Hiuin^ord, 
going  to  trial  in  a  court  to  which  the  40  Wis.  SS;  Rernimjlan  S.  M.  Co.  v. 
cose  is  sent:  BeniteU  v.  Corty,  67  Colt,  G2Cal.  311;  iVcUing  v.  Saert,  1 
Iowa,  221;  but  see  Yaler  v.  Slate,  68  How.  Pr.  156;  Hanna  v.  People,  80 
lud.  209;  and  Sdiofffner'i  Ealate,  45  HI.  243;  LeQgy.  Dorshetm,  19  Wend. 
Wis.  G14,  where  it  is  held  that  a  sen-  TOO;  but  tlie  application  may  some- 
era]  appearance  in  the  court  to  which  times  be  made  by  less  than  all:  Mairt 
tJio  cause  is  taken  wUl  waive  any  ob-  v.  Remten,  2  Code  Rep.  138;  WeUin'/ 
jectioQ  thereto.  v.  Siceel,  I  How.  Pr.  156,  If  made 
A  corporation  is  entitled  to  a  change  by  part  of  the  defendants,  it  must  ba 
of  voDue  equally  with  a  natural  per-  upon  notice  to  the  others,  unless  tbcy 
son,  and  the  affidavit  therefor,  where  are  in  default  for  not  pleading:  CAors 
reqvired,  may  be  made  by  its  author-  v.  BenJiam,  12  Wend.  200;  Welling  v. 
ized  officer:  Commereial  Inn.  Co.  v,  '  Steeei,  1  How.  Pr.  156. 
MelUman,  48  HI.  313;  McOovem  r.  The  court  haa  power  to  grant  the 
Keottii  L.  Co.,  61  Iowa,  266.  A  for-  motion,  conditioned  on  payment  of 
otgn  corporation  cannot  obtain  a  costs:  ArmtlronQ  v.  Superior  Ct.,  63 
change  of  venue  on  the  ground  of  Cal.  410;  but  see  948  [47j,  pod. 
residence,  for  it  has  no  residence  in  The  application  for  a  change  of 
any  county  in  the  state:  T/iomai  v.  venue  ordmartly  raiaes  an  issue,  and 
PlaarmlUO.Q.M.Co.,65OBX.eO0.  when  it  does,  ooontor-affidarits,  or 
The  court  is  not  bound,  of  its  own  contest  by  other  moans,  .of  the  right 
motion,  to  make  the  order  changing  of  the  party  applying  to  have  ibo 
the  pUce  of  trial:  Walii  v.  WIdie,  13  change,  may  properly  be  made:  Lan- 
Col.  324.  The  application  must  be  ifcr  v,  Jf i/es,  3  Or.  35;  MaloitT.  People, 
mode  us  early  as  possiUo,  and  laches  16  HI.  636;  POMmrit  etc.  R.  R.  Co.  v. 
may  opcrata  as  a  waiver  of  the  ^rty's  Apptegatt,  21  W.  Vo.  172;  State  v. 
right  to  the  change : //osKnsv.PecpJe,  Ptterton,  2  La.  Ann.  921;  Made  v. 
14  111.  App.  193;  Peoria  etc.  R'y  Co.  State,  32MiaB.  406;  Cook-'.  Pendergatt, 
V.  MUditil,  74  111.   394;  Higmon  v.  61  CaL  76. 

Sparling,  12  Hun,  83;  Quinn  v.  Van  lu  some  cases  the  party  is  entitled 
Pelt,  12  IiL  633;  and  a  party  cannot  to  a  change  of  venae  as  a  matter  of 
wait  until  a  cause  is  on  trial,  and  nn-  right  In  all  other  coses,  the  action  of 
til  the  court  baa  intiuiated  an  opinion  tho  trial  judge  in  granting  or  refusing 
on  the  merits  of  the  case  from  the  a  change  of  venue  will  not  be  inter- 
evidence,  and  then  obtain  a  change  of  fared  with  unless  tbere  haa  been  a 
vonne:  Rkliards  v.  Oreen,  78  IIL  625;  clear  abuse  of  power:  ClampiUv.  Stale, 
and  after  a  trial  before  a  referee  and  9  Tex.  App.  27.  Where  the  court 
report  made  by  him,  it  is  too  lata  to  did  not  formally  pass  upon  a  motion 
apply  for  the  change:  Cainu  r.  for  ohange  of  venne,  but  dismissed 
O'JIUiitu,  40  Wis.  469.     It  baa  been  the  action,  it  was  held  that  this  wm 
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equiralent  to  a  refusal  to  tnmsfer  tli«  nieDoe  of  witoesaeB,  tnit  that  after  the  Oct.  2D,  ISM. 
action:  Ptoplev.  DelaOiierra,^Cai.  defandant  aecurea  a  change  to  the 
75.  If  the  court  grant  the  motion,  proper  county,  the  plaintiff  may  have 
aJthongh  no  snfficient  ground  therefor  the  cause  moved  back  to  aoit  con- 
xppeara  from  the  aStl^vit,  the  place  venience  oC  witneasea. 
or  trial  thereby  becomes  chuigcd:  It  is  the  coontj  and  not  the  dis- 
people V.  Serion,  24  Id.  78.  The  pro-  tance  that  decides  whether  a  catiM 
cecdinga  of  the  court  to  which  a  shall beremovadornot:  HuBv.Sull, 
chajiga  is  made  are  not  invalidated  1  Hill,  671;  Beanlalej/v.  Didxrion,  4 
by  an  error  in  deciding  npon  the  How.  Pr.  81;  Fatplev.  Wright,  6  Id. 
coonty   to  which   the  venue  ahoold  23. 

have  been  changed:  Kennedy  v.  Com-        Dtwqil  Itllflcatlon    of   judge.  — 

moniceaOA,   78  Ky.   447.      Where  a  In  some  of  the  states  it  ia  held  that 

change  of  venaehas  been  refnsed,  but  the  court    hu   no    discretion   when 

enlieequently  the  court  intimates  to  challenged  on  this  ground,  and  that 

tlie  party  Qiat  he  renew  his  applica-  the  granting  of  a  change  of  venue  ia  an 

tion  therefor,  and  ha  dsdines  to  do  imperative  daty:  Ootdtbff  y.  Blnle,  18 

to,  ho  CAonot  l^e  advantage  on  ap-  Ind.  147;  Hertlion  v.  State,  44  Id.  598; 

peal  of  Uio  failure  to  grant  the  first  KrtUz  v.  ChiffilA,  08  Id.  444;  Sediaver 

application:    People   v.    PUaianer,    9  v,  MUvxuJae,  39  Wis.  409;  Bachman 

CSll.  298.     An  order  denying  a  change  t.  Miivinuite,  47  Id.  436;  bnt  in  other 

of  venoe  will  not  ba  reversed  when  states,  and  probably  in  any  state  in 

tho  complaint  fails  to  Btato  a  cause  of  tlie  absence   of  express  statute,   the 

action:  Peli  v.  Judd,  3  West  Coast  eonrt  is  competent  to  pass  on  tho  al- 

K«p.  276  (Utah).  leaed   diaqualiflcatioa,  and  allow    or 

As  to  change  of  venue  in  suits  in  refnse  tho  change.     In  such  cose  a 

eqnity,  tide  %  388  [384].  clear  showing  mast  be  mode  of  the 

Action,     not     conuneacod     in  causa  of  diaqaalification:  Lombard  v. 

proper  comity.  — If  the  action  is  Hayner,  S  Hi.  App.  660;  Emporia  v. 

not  bronght  in  the  proper  county,  on  Volaier,  12  Kan.  622;  Hugiet  v.  Peo- 

application  for  change  to  the  proper  pit,   6    Col.    436;    Aku   v.    BHiera, 

coanty  is  not  addressed  to  tho  discre-  49  Iowa,  435;  Ba/mhart  v.  Fuiixrtli, 

tion  of  the  court,  bnt  is  a  matter  of  G9  Cal.  130.     Where  the  judge  has 

right;  Honck  v.  Ladxr,  17  How.  Pr.  been  former  counsel  in  a  canse  he  is 

S2t:    Wattt   V.    White,    13  Cal.   321;  not  competent  to  act:   Van  Stmeelaer 

O'Nal  V.  O'Ncil,  54  Id.  187;  Eatmda  v.  Dojiglau,  2  Wend,  290.     Manda- 

V.  Orena,  54  Id.  407;  Starla  v.  BaUe,  mui  will  lie  to  remove  a  cause  from 

12  How.  Pr.  465;  ClaUt]/  v.  Kiertted,  the  court  of  a  judge  who  is  party  to 

*7  Id.  467.  the  canse:  Linennore  v.  Bmndage,  64 

"Tho  proper  county  "is  the  county  Cal.  290.     If  the  ^odge  holding  court 

in  which  actions  are  required  by  stat-  when  the  motion  is  made  is  not  dis- 

nto  to  be  commenced  and  tried:  Coot  qnalified,  though  the  one  omaUy  sit- 

T,  Pendergatt,  Gl  Cal.  72.     As  to  what  tuis  is  not  competent,  the  motion  may 

ecunty  an  action  mnst  be  tried  in,  see  itiU  be  refused,  and  the  supreme  court 

•wM,  S3  43,   44  [42,    43].     Whether  will  not  interfere:  Paige  v.  Carroll,  CI 

or  not  a  motion  to  change  the  place  of  Cal.  215. 

trial  because  of  the  county  not  being         When  Judge  ii  ditqtiaUfied  lo  oct  Sea 

the  proper  connty  can  be  resisted  by  B913  [886]. 

the  plaintiff  on  the  gronad  that  it  will  Impartial  trial  imposaiblfl. — 
be  for  the  convenience  of  witnesses  and  The  fact  that  an  impartial  trial  can- 
promote  justice  to  retain  the  cause  was  not  be  had  must  be  clearly  estab- 
raised,  buEnotdccided,  inCiioiv.  Pen-  Itshed:  JUcMMTerv.  ^olmee,  I2Wend. 
dtrgaU,  61  CaL  72.  In  Handietl  v.  203;  Cook  v.  PendergiM,  Gl  Cal.  75; 
Pinch,  47  Id.  192,  a  cause  was  retained  and  a  mere  statement  aoder  oath  that 
in  a.  coanty  not  that  of  the  defendant's  tha  party  believes  that  a  fair  and  im- 
residence  on  the  showing  of  the  plain-  partial  trial  cannot  be  had  on  account 
tiff  that  it  would  promote  the  con-  of  popalar  eTcitement  and  false  re- 
veoiBnee  of  witnesses.  In  Moore  v.  ports  is  insufficient:  People  v.  ifcCou- 
Gardntr,  5  How.  Pr.  243,  and  Park  v.  ley,  1  Col.  379;  People  v.  Bo<Une,  7 
Carn7ey,  7  Id.  355,  it  is  held  that  a  mo-  Hill,  I4T;  Myert  v.  People,  20  III. 
tion  for  change  of  venue  because  the  173;  McNealy  v.  State,  17  Fla.  198; 
ooontyianottheproperconntycannot  People  v,  Maiioney,  18  Cal.  180;  State 
be  opposed  on  the  ground  of  convo-  WiadMr,  5  Harr.  ^DeL)  512;  Slate  v. 
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CiiWTi,  4  Ner.  161;   JTottm&i/ v.  Com-  ney  to  proaecDte  the  moving  party: 

-  monvKaUh,  ]0  Gnitt.  656.  ThoDgb  in  Peopk  v.  Graham,  21  CaL  261;  SUdt 
Taylor  r.  Oardintr,  II  R.  I.  162,  od  v.  Willianu,  2  McCord,  363;  though  it 
the  controrj,  it  ia  goid  that  if  the  ii  held  that  where  one  hundred  people 
party  simply  allege  that  ' '  by  raaaon  contributed  for  that  purpose,  there 
of  local  prejudice  luid  the  fceliu^  en-  was  a  general  feeling  asaiost  the  party 
tcrtained  by  the  people,  the  petitioner  that  would  prevent  a  fair  (rial:  PeepU 
cannot  have  a  full  and  impartial  trial, "  v.  Let,  6  Col.  353. 
this  will  be  sufGcient,  and  particular  Applications  for  change  on  this 
tacts  going  to  show  tlio  prejudice  and  ground  ore  addressed  to  the  discretion 
feeling  need  not  be  shown,  as  snch  of  the  court:  Ifatibard  v.  Stale,  7  lad. 
facta  are  naturatly  too  vogue  to  require  IGO;  Wrcla  v.  State,  31  M.iaa.i90.  lu 
particularity.  Proof  of  great  excit»-  Sloan  v.  SmUA,  3  Cal.  412,  it  is  oaid 
mcnt,  threats  by  a  mob,  and  the  like,  that  if  this  was  regarded  as  a  discre- 
show  ench  a  feeling  as  would  probo-  tioi.ary  power,  and  waa  coupled  with 
bly  prevent  a  fair  trml:  Stalev.  Orter,  the  fact  tliat  the  cause  was  then  on 
22  W.  Vo.  800;  and  see  Iloneyail  v.  the  calendar  for  trial,  and  that  this 
SiaU,  8  Boxt.  371.  Where  the  alle-  was  the  second  applicatjon  for  a 
gation  is  that  of  local  prejudice,  the  change  of  venue,  the  court  held  that 
Judge  may  receive  tlie  gworn  state-  the  application  waa  properly  ov>;r- 
ments  of  roputablooitifens  to  aid  him  roled;  People  v.  Fuller,  0  LL  155. 
in  exercising  bis  discretion:  Anleraon  An  issue  is  raised  by  the  allugatioa 
V.  Stute,  26  Ind.  22.  An  affidavit  on  that  a  fair  and  impartial  trial  cannot 
information  and  belief  that  the  sheriff,  be  h:id,  and  counter- affidavits  are  re- 
hia  deputies,  and  the  people  of  the  ccivable:  Hyde  v.  I/artnets,  1  Idolio, 
couuty  were  all  opposed  to  the  party  N.  8.,  601;  Hall  v.  Bariiee,  82  111. 
is  not  sufficient:  People  v.  Sbuler,  28  228;  AmUrton  v.  Stale,  26  IniL  22; 
Cal.  490.  An  affidavit  that  a  fair  jury  Ditpree  v.  StaU,  2  Tex.  App.  613.  A 
cannot  be  obtained  shows  good  caose  motion  to  change  the  place  of  trial  for 
for  a  change  of  venue,  if  the  affidavit  this  cause  ia  immature  if  mode  before 
can  be eubstantiated :  Pecrpley.  Baker,  issue  of  fact  boa  been  joined:  Coot  t. 
1  Id.  403.  In  Slalt  v.  jViu*.  7  Iowa,  Pendergagl,  Gl  Cal.  75.  lu  Cook  v. 
347,  it  is  held  that  tlio  full  and  deci-  Pendergaet,  supra,  the  court  say:  "So 
live  offidavita  of  three  disinterested  plainly  does  it  appear  that  a  motion 
and  reputable  persons  make  out  a  on  this  ground  should  be  made  after 
strong  prima  /aeU  case,  only  to  be  answer,  that  the  practice  of  attempt- 
overcome  by  strong  negative  testi-  ing  to  secnro  a  jury  before  passing  on 
mony.  So  in  a  tampike  case,  tbe  the  motion  has  been  approved.  It  has 
fact  that  the  people  are  opposed  to  even  been  held  that  noUtii^  less  than 
turnpikes  doss  not  prove  such  prejii-  an  actual  ciperiment  by  way  of  trial 
dice  aa  will  prevent  a  fair  trial:  Tui-h-  or  attempt  to  impanel  a  jury,  and  & 
pikeCo.v.  iK^ion,  3  Gaines,  127.  The  consdiuential  failure,  will  besoffident 
mere  fact  that  tiie  county  in  which  to  show  that  a  fair  and  impartial  trial 
the  suit  is  brought  is  a  party  plaintiff,  cannot  lie  had,"  citing  ilastH-jer  v, 
does  not  of  itself  prove  that  a  fair  and  Holmes,  12  Wend.  ^3;  PaUiiia  v. 
impartial  trial  cannot  be  hod  therein:  Sands,  10  IiL  570.  In  some  cases  it 
Slaiev.  MerrU»w,  47  Iowa,  112;  Con-  is  held  unnecessary  to  experiment  in 
try  V.  Cheilk,  7  Nev.  33G.  So,  also,  it  attempting  to  impanel  a  jury:  Peopla 
is  held  that  the  inference  tl:at  a  fair  v.  If^,  1  HQ;  179;  Bnii/e  v.  Nor- 
aiid  impartial  trial  cannot  be  had  is  tliam,  20  How.  Pr.  248;  while  in 
not  r.iiacd  by  the  fact  that  the  major-  others  it  is  said  that  nothing  lew 
ity  of  the  people  differ  from  the  ob-  than  such  attempt  and  A  consequent 
jccting  party  in  their  politics:  ZobieiH  failurotogeta  jury  will  besufficietit  to 
V.  Bmider,  1  Coines,  4S8;  Bomman  v.  show  that  a  fair  and  impartial  trial 
Ehj,  1  Id.  487;  TarnpHi  v.  Wilsou,  3  cannot  be  bod:  Hunter  v.  Stale,  43 
111.  127;  that  the  editorials  in  the  Ga.  483;  Messtn-jer  v.  Hoime^.  12 
county  newspaper  show  prejudice  Wend.  201);  Palcliin  v.  Sands,  10  Id. 
against  the  party;  Stale  v.  llarloii,  8  570;  Cook  v.  Pendtrgast,  CI  Cal.  75; 
"  .  App.  15:  that  two  trials  have  People  v.  \Vri>jld,  5  How.  Pr.  23, 
already  had  without  a  verdict;  Notwithstanding  an  affidavit  that  atk 
.ininnier  Ciiiiip  v.  CaUoiD,  1  Idaho,  impartial  trial  cannot  be  hail,  if  it  ap- 
N.  S.,  716;  that  some  few  people  pears  to  tlie  court  that  a  fair  and  im- 
have  contributed  to  employ  oa  attor-  partial  jury  con  be  impaneled,  th« 
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court  may  deny  the  motioa  for  change  mnat  be  ehown  Chat  what  ia  expected  0 

of  venae,  and  the  fact  that  B  fair  Jary  to  be  proved  by   tbe   witnoases   for  ~ 

ii  Mcnred  is  an  answer  to  the  aoida-  whose  convenience  the  cause  ia  re- 

vit,  and  the  party  must  go  to  trial:  moved  is  material  to  the  case:  ffiib- 

IVrvjia  V.    Commomcealtk,   33   Gratt.  Sarri  v. /Mumjici!  Co.,  2  How.  Pr.  152; 

880;    Hunter   v.   SUM,   43   Ga.   483;  Ptopte  v.  Hnye»,  7  Id.  143;  American 

Slate  V.  Gray,  8  West  Coast  Hep.  72;  Ecchange   Bant    v.    HiU,   22  Id.  29; 

rafaon     v.    WhUac!/,    23    Oal.   378.  Price  v.  Fort  Edtaird  W.  W.,  IG  Id. 

There  ia  certainly  no  error  in  poet-  SI;  Anonymous,  3  Wend.  42iS;   Coa- 

poning  the  coQsi deration  of  a  motion  slanliiie  v.  DunJutyn,  9  Id.  431;  Armay- 

to  BO  cbuige  the  venue  until  an  at-  Jiioiia,    1   Hill,    GS8;    and    that    tbe 

tempt   ia   mode  to  impanel  a  jury;  applicant  for  ^a  change  cannot  ufely 

People  V.  Plii.-nmer,  9  Id.  298.     Tho  proceed  to  trill   without  such  wit- 

failoTB  to  get  a  jury  on  a  pirticular  octscB;  Anonymous,  3  Wond.  425;  Con- 

day  ia  not  such  a  coslirmatiaQ  of  an  elanline  v.  Dunham,  9  Id.  431.     In  tbe 

affidavit  of   general  prejudice   aa  to  absence  of  any  abowing   aa   to  tbe 

authorize  change  o£  venae:  People  v.  materiality  of  witneasea,  or  any  chal- 

Ualionry,  18  Id.  ISO.    But  where  two  leuge  by  the   opposing  party  as  to 

ineffectual  attempts  were  made  to  ob-  their  materiality,  or  other  cause  moT- 

tainajory.tiiiswasboldgood ground;  ing  tho  court;  the  party  having  the 

Mtssenger  v.   Holies,  12  Wend.  203.  greatest    number   of  witneaaea    will 

Conv^oiance  of  witnesses. — In  probably  prevaii  on  hearing  of  the 

the  afBdavit  on  a  motion  fur  change  motion:  S/ieneood  v.  SleeU,  12  Wend, 

of  venae  on  tbe  ground  of  convenience  295;    Ilvtl   v.    ifi^    1    TTill,     671; 

of  witDosaes,  the  number  of  witoesaes  Wood  v.  Itiahop,  5  Cow.  414;  Austin 

ihoald   bo  set  oat,   and  the  oppoa-  v.  flinkley,   13  How.  670.     Beaident 

ing  pari?  may  conteat  the  removal  witnesses  only  are  considered,  and  a 

by  sbowing  tbe  number  and  value  of  caoae  will  not  be  removed  for  the 

tus  witneeaea:  Lander  v.  Mile»,  3  Or.  convenience  of  witnesaea   out  of  the 

35;  Da  Bois  v.  Frouk,  3  Cainea,  05;  state:  N.  J.  Zinc  Co.  v.  Blood,  8  Abb. 

bat  the   mere  preponderance  of  tbe  Tr.lil;  Baihbonev.  Harman,iWeud. 

nnmber  of  witnesaea  on  one  aide  or  208;   WilUajatv.   Fellowt,  9  Id.  4S1; 

the  other  will  not  neceaaarily  be  de-  Hall  v.  Hull,  1  Hill,  G71. 
cisivo  of   the  application:     Werd  v.        An  offer  to  pay  all  expenses  of  the 

Hailaday,  1  How.  Pr.  73;  Jordan  v.  witneases  haa   sometimes  been  held 

QiuTUon,  G  Id.  6;  Goodrich  v.  Vander-  gronnd     for    denying    the    change: 

bill.  7  Id.  4G7;  Benedict  v.  Hiblierd.  6  WorUi;/  v.  Gilbert,  4  Johna.  492;  but 

Bill,  509;  Hajidiett  v.  FiiKli,  47  Col  this  would  not  bo  the  rule  in  every 

102.     Tho  court  will  look  beyond  the  caaai  Ramone  v.  Harman,  4  Wend, 

mere  nnmber  of  witnessea,  and  tbe  affi-  208.     In  Jfd.  L.  I.  Co.  v.  JicCo^,  1 1 

davits  of  the  parties  to  the  pleadings  Rep.  747,  it  was  held  that  the  motion 

and  issnes  to  be  tried,  and  the  value  for  change  will  not  be  refused  though 

of  witnesses'  testimony:  Lynes  v.  El-  the  opposito  party  adnuts  the  clue/ 

drtd,  47  Wis.  420;  King  v.    Vander-  facta  offered  to  bo  proved.     But  the 

bill,   7    How.   Pr.    385;    HanclieU  v.  practice  in   courts   is  to  refuse  the 

Finch,   47   Cal.    192;   Pieper  v.    Cen-  change  if  all  the  facta  soaght  to  be 

liafla  L.  Co.,  56  Id.   173.     The  facta  proved  by  the  witnessefl  are  admitted, 
and    circnmstancea    connected    with         It  is  not  ncoeaairy  to  first  move  to 

the  investigation  have  a  more   con-  change  to  the  proper  count}'  before  a 

trolling  influence  than  tlie  mere  nnm-  motion  can   be   made  to  change  \,\\i 

Uer  of  witnesses:  Cook  v.  Peiidergcat,  place  of  trial  for  convenience  of  wit- 

ei  Id.  72;  and  it  haa  been  held  that  nosaes:  Hine/iman  v.  Butler.  7  How. 

if  a  showing  were  made  that  the  con-  Pr.  4B2.     In    Coot  v.  Pendemmt,   61 

venience  of  witnesses  would  be  better  Cal,  70,  it  was  questioned   but  not 

served  by  retaining  the  cause,  that  the  decided  whether  defendant's  motion 

court  would  BO  do:  Hcmehttt  v.  Findl,  to  change  the  place  of  trial,  for  the 

47  Id.  192.  reason  that  tbe  county  was  not  the 

Tho  application  onght  to  state  the  proper  county,  could  be  met  by  plain- 
names  of  tbe  witnesaes:  Loehr  v.  tiff  that  it  would  be  for  tlie  conve- 
LalJiam,  16  CaL  418;  Anonjpnous,  6  nieuce  of  witnesses  not  to  change  the 
Cow.    3S9;     and    their    residences:  venne. 

Pierce  v,  Otinn,  3  HiU,  44G;  BUedter        Tbe  court  may  in  transitory  actions 

v.  SmiU,  37  How.  Pr.  28;  and  to  it  change  the  place  of  trial  to  one  in 
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which  the  def  endouta  do  not  raside,  if 
for  th«  conveniaiice  o(  vritneaaea:  ^joni 
V.  ilorrU,  3  N.  Y.  Law  Bull  100. 

Neither  party  can  be  heard  to  ad- 
vance thisoaoae  for  chingiog  the 
place  of  trUl  iintil  after  an  iune  of 
lact  baa  been  joined:  Coot  v.  Peitdef 
goat,  61  Cal.  70;  Tkomcu  v.  PlactiiHle 
O.  Q.  Jf.  Cb.,  66  CaL  600;  Merrill  v. 
OrinneU,  10  How.  Pr.  32. 


Kotion  mads  fbr  delay.— 
Where  the  motive  for  the  applicalion 
is  clearly  delay,  aad  the  application 
ii  not  made  in  good  faith,  it  may  be 
denied:  Smilli  v.  Prior,  9  Wend,  499; 
Vttda-  V.  Bairr,  83  N.  Y.  156;  Kit- 
bottme  V.  FairMld,  12  Wend.  293; 
Oarioct  V.  Demile,  22  Id.  616j  Hag- 
aood  V.  Thas/er,  10  Id.  671 


oetiLiBiH.         g  46.  [45.]    The  motion  for  a  change  of  the  place  of 

Motion  for       trial  cannot  be  made  or  allowed  in  any  action,  until 

e™iitcd"^*d     '^^^^  '^®  cause  ia  at  issue  on  a  question  of  fact  only.    If 

Munij!  ^^^  motion  be  allowed,  the  change  shall'  be  made  to  the 

county  where  the  action  ought  to  have  been  commenced,  if 

it  be  for  the  cause  mentioned  in  subdivision  1  of  §  45  [44], 

and  in  other  cases  to  the  most  convenient  county  where 

the  cause  alleged  does  not  exist.     Neither  party  shall  be 

entitled  to  more  than  one  change  of  the  place  of  trial, 

except  for  causes  not  in  existence  when  the  first  change 

was  allowed. 

Hotion,  wlien  entertained.  —  which  did  not  ezirt  at  the  time  of 

That  tho  motion  will  not  be  entar-  grantinB  the  firat  change:  jPeiiehay. 

toincd  until  after  issue  of  fact  joined,  Bvttt,  63  Wi«.  344;  Hutu  v.  HatCi,  62 

see  the  notes  to  the  preceding  esc-  Ind.  240; /Tertertv.  Seort''rrf.  213  Kan. 

tion.     In  Cooi  V.  Pendtrgaet,  61  Cat  746;  Schaenglettv.  Snu<A,  48  Iowa,  33^ 

75,  the  court  say  that  the  reason  why  State  v.  McQtgan,  27  Ohio  SL  2M. 

tho  motion  will  not  be  entertained  be-  Cliang*    £o   most    conveniBiit 

fore  answer  filed  is  that  until  then  it  county.  —  A.  statute  providing  that 

cannot  be  known  that  there  will  be  on  changing  venue  the  cause  must  be 

any,  or  if  any  what,  issue  to  be  tried,  moved   to    the  nearest  county  free 

After    the    venue    has     once    been  from  obstacles  imports  that  the  jud^ 

changed,  tiie  party  is  not  eutiUed  to  ia  to  decide  what  is  such  county:  Sx 

a  aecond  change  unless  for  a  cause  jiotU  Hodga,  B&  Ala.  306. 

cierktottaas-  §  47.  [46.]  When  the  place  of  trial  has  been  changed, 
the  clerk  shall  forthwith  transmit  to  the  clerk  of  the 
proper  court  a  transcript  of  the  proceedings  in  such 
cause,  with  all  the  original  papers  filed  therein,  having 
first  made  out  and  filed  in  his  own  office  authenticated 
copies  of  all  such  original  papers. 

w'c^"°  §  ^^-  ^'^'^■^  "^^^  ^°^*^  °^  ^^^^  change  of  venue  shall  be 
paid  by  the  applicant  therefor,  and  not  taxed  as  a  part 
of  the  costs  of  the  case,  and  the  clerk  may  require  pay- 
ment  of  such  costs  before  the  transcript  and  papers  shall 
be  transmitted  as  aforesaid. 
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g  49,  [48.]  If  such  transcript  and  papers  be  not  trans-  occ  ii.  latit. 
mitted  to  the  clerk  of  the  proper  court  within  the  time  when  court 
prescribed  in  the  order  allowing  the  change,  and  the  de-  on^. 
lay  be  caused  by  the  act  or  omission  of  the  party  pro- 
curing the  change,  the  adverse  party,  on  motion  to  the 
court  or  judge  thereof,  may  have  the  order  vacated,  and 
thereafter  no  other  change  of  the  place  of  trial  shall  be 
allowed  to  such  party. 

S  SO.  [49.]    Upon  the  filing  of   the  transcript  and  wben  cbug* 
papers  with  the  clerk  of  the  court  to  which  the  cause  ia  dj^edcom- 
transferred,  the  change  of  venue  shall  be  deemed  com- 
plete, and  thereafter  the  action  shall  proceed  a?  though   ' 
it  had  been  commenced  in  that  court. 


OP  THE  MANNER  OF  THEIR  COMMENCEMENT. 

1 51.  Hmr  letioDB  commBiiced. 

I K  BommoDa,  nqoidtM  of,  when  defendant  to  appear  &nd-M»wer. 

I  Si.  SnmnKiu  io  eantain  notice  of  wh&t  plaintiff  damandi, 

I M.  Sunmma,  by  whom  Mrved,  and  when  and  where  retnmsd. 

I  Si.  Sammuni,  how  ■erred,  and  upon  whom. 

I K.  Wim  order  for  pnhlicatiaQ  of  bobuiioiu  way  bo  ntade. 

in.  FnUieatioa  how  made;  penonal  aervice  out  of  the  abita  equivalent 

I U.  When  defendant  may  be  allowed  to  defend  after  judgment 

■  19.  Wlwa  tliB  snmmona  ii  retomed  not  found,  how  plaintiff  may  pnMMod. 

f  60.  When  sammoai  not  eerred  on  all  the  defendants. 

IGl  Proof  oEaoriea  of  aammoiiB. 

t^  When oonrt ao^nirea  jariadiction. 

JfBI.  [50.]  Actions  at  law  shall  be  commenced  by  ActioQa.iiow 
filing  a  complaint  with  the  clerk  of  the  court,  and  the 
provisions  of  sections  14  and  15  shall  only  apply  to  thia 
subject  for  the  purpose  of  determining  whether  an  ac- 
tion has  been  commenced  within  the  time  limited  by 
Ihig  code.  At  any  time  after  the  action  is  commenced 
Ihe  plaintiS'  may  cause  a  summons  to  be  served  on  the 
defendant. 
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IB,  anie,  the  mmmoiu  must  be  eerred  Oonunsncenwat  of  ftctlon.  — 
-  or  attempted  to  be  served  before  the  M&terjal-meii  moat  commeiLca  pro- 
expiration  of  the  time  provided  by  ceedinga  to  foreclose  their  liena  \>j 
tho  ttatute  of  limitations,  or  the  ac-  filing  a  complaint:  Coggan  v.  Btievei, 
tion  will  be  barred.  8  Or.  275. 

§  52.  [51.]  The  summons  sbaH  contain  the  name  of 
the  court  in  which  the  complaint  is  filed,  the  names  of  the 
parties  to  the  action,  and  the  title  thereof.  It  shall  be 
subscribed  by  the  plaintiff  or  his  attorney,  and  directed 
to  the  defendant,  and  shall  require  him  to  appear  and 
answer  the  complaint,  as  in  this  section  provided,  or 
Judgment  for  want  thereof  will  be  taken  against  him. 

If  the  defendant  be  served  within  the  county  in  which 
the  action  is  commenced  ho  shall  appear  and  answer 
the  complaint  within  ten  days  from  the  date  of  the 
service,  but  if  he  be  served  in  any  other  county  in  the 
state,  he  shaU  appear  and  answer  the  complaint  within 
twenty  days  from  the  date  of  the  service. 

Beqniaites    of   BUimnone.  —  A  Omitting  the  name  of  the  court  will 

BQmmona  moat  contain  all  that  ia  re-  render  the  Bummona  void:   Walker  v. 

quired  by  statute,  whether  deemed  Hubbard,  i  How.  Pr.  154;   Janiet  v. 

needful  or  not:    Ward  v.    Ward,  69  Kirkpatrid!,  fi  Id.  241.     A  (numnoiu 

Cal.   139;   TjyTnan  v.  MiUon,   44  Id.  not  naming  the  county  in  which  a 

630.    In  O^mr.  McCiotkey,  65  How.  trial  ia  desired  will  be  let  aside  aa 

Pr.  345,  the  court  aay  that  the  pro.  irregular   and  void:    Otborn  v.   Me- 

visions  of  such  a  statute  aa  ^lii*,  con.  Clo3xy,  G6  Id.  34S.     Thenotice  in  tho 

ceniing  what  the  eammons  mn«t  con*  lunuuoiis  must  be  to  appMT  in  the 

tain,  are  mandatory.     Compare,  how-  court  where  the  jadgment  is  songht: 

ever,  with  Sfdan  v.  Cummnw,  65  CaL  StiuHi  v.  Ellendale  Hfg.  Co.,  4  Or.  70; 

97.  where  a  liberal  conatraction  of  this  TrvUmgrr  v.  Todd,  5  Id.  36. 

aectioQwaa  adopted.  The   summons  authorized  by  thia 

A  Bummona  must  state  the  names  section  is  not  within  the  proceaa  de- 

of  all  the  parties  to  the  action.     This  fined  ia  section  1166,  and  need  not 

provision  is  not  merely  directory,  hut  mn  ia  the  name  of  ^e  state;  BaUey 

mandatory.     Where  there  are  several  v.  Willianu,  G  Or.  71. 

parties  defendant,  it  is  not  sufScient  It  is  not  necessary  that  a  summons 

to  give  the  name  of  one  in  the  sam-  be  subscribed  in  the  handwriting  of 

mons,  followed  by  the  words  "etal."  the  attomey.      A  printed  signatore 

Lyman  v.  MiUojt,  44  Cal.  630.     It  is  issued  by  him  is  inst  M  effectual: 

an  irregularity  in  a  summons  not  to  Mayor  v.  EUler,  2  N.  Y.  Civ.  Proo. 

state  the  name  ot  the  wife  of  one  of  12G;  Barnard  v.  Heydriek,  49  Barb. 

the  defendants,  where  she  ia  a  party  62;  Mut.  L.  f.  Co.  v.  Som,  10  Abb. 

to  the  action,  and  is  only  described  aa  Fr.  2G0,  note.     One  who  bas  not  beea 

the  wife  of  the  defendant;   Weil  v.  admitted  as  an  attorney  cannot  sign 

Martin,  24  Hun,  645.     A  party  sued  as  snch:   WdrY.  Elociim,  3  How.  Vr. 

in  a  representative  character  must  be  397. 

described  in  the  summons   as  such:  A  summons  which  instead  of  direct- 

Blanchard  v.  Strait,  8  How.  Pr.  S3,  ing  defendant  to  appear  on  the  return 

But  it  bas  been  held  that  a  miBnomor  day  requires  him  to  appear  and  an- 

may  be  waived  by  delay  in  moving  awer  forthwith  is  void;  Hmuaitr  v. 

to  sot  luido  or  by   anaworiug:  ^ m-  Co^n,  2  Or.  107;  and  a  judgment  by 

«uidt  V.   ATortArHp,  12  N.  Y.  Week,  delault,  entered  before  the  return  day 

Dig.  573.  prescribed  by  the  statute  will  be  re- 
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g  53.  [52.]  There  shall  also  bo  inserted  in  the  sum-  Oct.  u,  ima. 
mons  a  notice,  in  substance  as  follows:  —  Snmnionsta 

1,  In  any  action  for  the  recovery  of  money  or  dam-  oidemand. 
ages  only,  that  the  plaintiff  will  take  judgment  for  a  sum 
specified  therein,  if  the  defendant  fail  to  answer  the 
complaint; 

2.  lu  other  actions,  that  if  the  defendant  fail  to  an- 
swer the  complaint,  the  plaintiff  will  apply  to  the  court 
for  the  relief  demanded  therein. 

§  54.  [53,]  The  summons  shall  be  served  by  the  sher-  0etni8e2,«ss 
iff  of  the  county  where  the  defendant  is  found,  or  by  his  summoDs, 
deputy,  or  by  a  person  specially  appointed  by  him,  or  Tad  when"  *' 
by  the  court  or  judge  thereof,  in  which  the  action  is 
commenced.     The  summons  shall   be  returned  to  tliG"g'"J'J 
clerk  with  whom  the  complaint  is  filed,  by  the  first  day 
of  the  next  term  after  its  deliverj'  to  the  officer  or  other 
person  for  service,  with  proof  of  such  service,  or  that  the 
defendant  cannot  be  found.     When  served  out  of  the 
county  in  which  the  action  is  commenced,  the  summons 
may  be  returned  by  mail.     The  sheriff,  or  other  person 
to  whom  the  summons  is  delivered  shall  indorse  thereon 
the  date  of  such  delivery. 

8erTic«  aad  retnjm  of  imm-  of  Berries.  After  serriae  of  Bammom 
mons.  —  See  tlia  Bsctioas  foUoniog  upon  defendants  who  ware  found  in 
this  one,  ami  notes  thereto.  In  aerv-  ona  county,  plaintifE  may  deliver  it  t<j 
ing  a  Bumiuona,  strict  compliance  with  the  sberiS  of  tmotlier  county  for  Ber- 
tiio  statute  is  required:  HeBSitrlyT.  vice.  The  Btatate  does  Dot  reijnira 
BadUji,  4  Or.  I .  Where  the  atatuto  that  a  separate  Bummona  shall  iieuo 
iros  not  Btrictly  complied  with,  Bad  to  each  couuty  iu  nliicb  nj^y  of  the 
tho  riahts  of  a  femt  covert  were  in-  defendants  may  reside.  It  ia  compe- 
Tolvet^  there  was  held  to  be  no  proof  tent  for  tho  court  to  order  it,  when 
of  service:  McMillan  v.  Hrynolde,  11  returned,  to  bo  delivered  to  tho  plain- 
Gal.  376.  A  sheriff  or  constable  may  tiff  for  further  service:  Hanaxh  v.  • 
serve  bis  own  writ:  Bennett  v.  FulUi;  Praeax,  40  Cal.  577.  Proof  of  service 
4  Johns.  46G;  Puinam  v.  ifaa,  3  must  bo  majjs  in  the  court  in  which 
Wend.  202;  8.  C,  20  Am.  Dec.  680.  the  process  is  returnable:  HeaUarli/ 
AsmniDDiiaisnotdiTectedtotheofficer  v.  Iladlfy,  4  Or.  3;  and  an  admiaston 
or  person  by  whom  it  is  to  bo  served,  of  service  should  atftte  tiie  time  and 
but  it  is  directed  to  tho  defendants,  aad  place  thereof:  Id. 
is  required  to  be  TStumed  with  proof 

§  56.  [54.]  The  summons  shall  be  served  by  deliver-  oct»,ia7«.*u 
ing  a  copy  thereof,  together  with  a  copy  of  the  complaint  p.  n. 
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^soiu^^  prepared  and  certified  by  the  plaintiff,  his  agent  or  attor- 

^ ney,  or  by  the  county  clerk,  as  follows: — 

IwMd  upon       1*  ^^  *^^  action  be  against  a  private  corporation,  to  the 

homBcrved.   president  or  other  head  of  the  corporation,  secretary,  cash- 

Of.  ijj.         ier,  or  managing  agent,  or  in  case  none  of  the  officers  of 

the  corporation  above  named  shall  reside  or  have  an  office 

in  the  county  when  the  cause  of  action  arose,  then  to  any 

clerk  or  agent  of  such  corporation  who  may  reside  or  he 

found  in  the  county,  or  if  no  such  officer  be  found,  then 

by  leaving  a  copy  thereof  at  the  residence  or  usual  place 

of  abode  of  such  clerk  or  agent; 

01,1)2.  2.  If  against  any  county,  incorporated  town,  school 

district,  or  other  public  corporation  in  this  state,  to  the 

clerk  of  such  county,  incorporated  town,  school  district, 

or  other  public  corporation; 

3.  If  against  a  minor  under  the  age  of  fourteen  years, 
to  such  minor  personally,  and  also  to  his  father,  mother, 
or  guardian,  or  if  there  be  none  within  this  state,  then 
to  any  person  having  the  care  or  control  of  such  minor, 
or  with  whom  he  resides,  or  in  whose  service  he  is  em- 
ployed; 

4.  If  against  a  person  judicially  declared  to  be  of  un- 
sound mind,  or  incapable  of  conducting  his  own  affairs, 
and  for  whom  a  guardian  has  been  appointed,  to  such 
guardian  and  to  the  defendant  personally; 

5.  In  all  other  cases  to  the  defendant  personally,  or  if 
he  he  not  found,  to  some  person  of  the  family,  above  the 
age  of  fourteen  years,  at  the  dwelling-house  or  usual 
place  of  abode  of  the  defendant. 


and  the  return  must  ahovit:  Card-uxll  fied  by  stotate  or  otberwise,  personal 

V.  SaticJii,  GO  Id.  490i  or  the  aervlce  sarvice  by  BDmmona  is  good:  Feopit 

will  not  bo  valid:   MeMUlim  v.  Rq/-  v.  Hulberl,  5  How.  Pr.  446.     Semes 

nolds,  II  Col.   373;  BeynohU  v.  Paijt,  upon  a  convict  in  a  atata  prison  i« 

35  Cal.  209.  good.     He  cannot  sue,  but    can  Im 

Conrts  hiive  powor  to  dctormine  sned:  Davis  \.  IhiMt,  3  Kayea,  G06; 

vbether  acrvico  of  process  was  suiG-  Phelps  v.  Phdpa,  7Paige,  )60. 
dent:  Borden  y.  Statt,  11  Ark.  019;        Seirioa  of  summona  to  be  effective 

B.  C,  54  Am.  Dec.  217.     A  recital  in  most  bAve  been  intended  aa  ancb,  and 

the  record,  of  proper  service,  is  con-  tba  defeudaiit  mnst  know  that  ser- 
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vice  waa  intsniled:  HealRirlg  v.  Had-  3,  C,  40  Am.  Dec.  Z03;  McCrmi'j  v.  octao,  lBTA,f  L 

lep,2  Or.  276;  Bttlmatt  v.  CuUtr,  2  Cca^  24Id.574;  andtheretore.ajmlg-  L«w«ofl87B, 

Code  Rep.  51;  A'ifai  t,  Vandenxe,  14  mant  by  default  whan  the  record  dcea  ^'     

How.  Pr,  547}  Ikaaoa  v,  Saier,  24  not  show  that  process  -was  aerreil  on 

Id.  39.  the  peraon  meotiotted  in  the  statute, 

It  19  donbtlaaa  competent  for  each  is  eiroaeoua :   WUUfmeUt  F.  Co.  v.  WU- 

stats  to  Adapt  ita  own  mode  of  bring-  liairu,  I  Or.  112.     If  the  initialaof  the 

iDg  parties  mto  court,   but  its  laws  defeudant'e  name  are  improperly  given 

can  only  operate  within  it«  own  terri-  in  the  procaaa,  juriBdictlon  is  not  ac- 

tory;   tliey  cannot  be  extended  be-  quired  thereby;  Faniitg  v.  Srajijl,  01 

yond  the  limit  of  the  atAte,  nor  oper-  Iowa,  417.  Whero  a  par^  believes  pro- 

•te    upon   citizens    of    other    states  cew  to  be  improperly  inued  against 

nnluss  they  voluntarily  come  within  him,  by  reason  of  a  mistake  in  iden- 

its  limits;  Bimder  v.  Davmm,  4  Scam,  tity,  he  should  appear  and  so  prove, 

642;  S.  C,  39  Am.  Dec.  430;  Pinnayer  or  the  court  will  acquire  jurisdiction 

V.    Jifff,   93  V.   S.   727;  Ftahodg  v.  overhim,  and  a  judgmentagtunathim 

BmmiSoit,    106   Mass.   220;   Eaoe  v.  will  be  operative;  Frater  v.  Siblet/,  60 

Heaton,  9  Wu.  332;  and  therefore  a  Ga.  90. 

■ervice  of  summons,  to  be  effective,        The  remedy  for  defective  service  is 

t  be  made  within  the  state  or  not  by  answer  or  demurrer,  but  by 

ict,  or  the  party  must  have  come  motion  to  se '   " 

the  jurisdiction  voluntarily  and  Jfones  v.  Hcj 

submitted  himself  thereto:   Waraerv.  for  defects  ir   .  

BrinU,  E2  HL  41;  Nna  York  L.  Im.  arc  waived  by  oosworiog  and  appear- 

Ca.  V.  aii«3»,  103  U.  S.  433;  Pcmtoi/tr  ino:  N.  Y.  i  BrookiynM.  Co.  v.  Oill, 

V.  N(ff,  95  Id.  714;  Uidon  Sugar  Co.  7  Col.  100. 

v.  Matiatmon,  2  Cliff.  304;  Piapitl  v.        Appearance  as  waiver  of  ser- 

Aoan,D  Mason,  3fi;£fRCDlnv.  Totcer,  S  vice   of  BununonS:  See  txai,  S  62 

McLean,  473;  Parker  v.  ffotchUu.  1  {61]. 

Wall.  Jr.  203;  Bmuler  v.  Daunon,  4  Fraud  or  deceit  in  aervioe.  — 
Scam.  ESG;  S.  C,  39  Am.  Dec.  430;  Where  a  defendant  is  bronght  into  the 
Dtaring  v.  Banle  <if  Charleiitiri,  6  Ora^  territorial  jarUdiction  of  ^e  court  by 
'^7;  8.  C,  4S  Am.  Dec.  300;  Eaer  v.  force,  or  induced  to  come  within  the 
CotffH,  1  Cosh.  23;  S.  C,  46  Am.  Dec  jurisdiction  by  deceitful  or  fraudulent 
Ssf;  Downer  v.  Sluae,  22  N.  H.  277;  practices,  for  the  purposes  of  having 
Velch  V.  Sijtt*,  3  Gilm.  197;  S.  C,  him  served  with  process  therein,  aucE 
44  Am.  Dec.  689;  Noirit  v.  Beacfi,  2  service  is  not  good,  and  will  cot  con- 
Johns.  294;  Carmiler  v.  Spooner,  2  fer  jurisdiction,  but  will  be  set  aside: 
Sand.  718;  WWiatta  v.  Baton,  10  Blair  v.  TuUU,  1  McCr.  372;  S.  C, 
Wend.  238}  Neuxomb  v.  Peek,  17  Vt.  5  Fed.  Bcp.  394;  Stdger  v.  Bona,  59 
302;  8.  C,  44  Am.  Dec.  340.  There-  How.  Pr.  490;  Wamtr  v.  Bright,  52 
tote  if  a  non-resident  defendant  is  DL  41;  I7nioB  Sugar  Rff.  Co.  v. 
actually  within  tho  jurisdiction,  x^r-  Mallueeeon,  2  Cli£  300;  Peel  v.  Jan- 
•onal  service  is  properiy  made  on  him:  lutry,  35  Ark.  331;  S.  C,  37  Am.  Bop. 
Oriiutem  v.  RoMcierrance,  27  Wis.  27;  Hill  v.  Ooodrich,  32  Coan.  588; 
4SS.  Service  on  board  of  a  foreign  Dunlapv.  Cody,  31  Iowa,  200;  S.  C, 
vessel  after  arrival  at  the  dock,  but  17  Am.  Kep.  129}  Wood  v.  iVood,  78 
before  mooring  of  the  vessel,  has  been  Ky.  G24;  CodjI'  v.  Brown,  125  Mass. 
held  to  be  a  service  within  tho  state  503;  S.  C.  28  Am.  Rep.  259;  Williame 
or  district:  Seeder  v.  lldfomb,  105  v.  Beeil,  29  N.  J.  L.  385;  SiidUiuj  v. 
Mass.  93;  Peabodyy.  Handllon,  100  Watroua,  2  Paige,  315;  CarpeaCer  v. 
Id.  217.  Spooner,  2  Sand.  717;  Melcalf  v. 
It  is  a  mie  that  admits  of  no  ex-  Clark,  41  Barb.  47;  Baixr  v.  Walet, 
ccption,  that  in  cases  where  jurisdic-  14  Abb,  Pr.,  N.  S.,  331;  S.  C,  45 
tion  depends  upon  the  party,  it  ia  the  How.  Pr.  137;  Oovjiil  v,  Simonaov,  3 
party  named  is  the  record:  Oovemor  Abb.  Fr.  474;  Lagrave'i  Case,  14  Abb. 
V.  iladmo,  1  Pet.  122.  A  court  Pr.,  N.  3.,  343,  344; /inenrr  v.  i/irisf, 
does  not  acqnire  jurisdiction  to  render  9  Pbila.  274;  Uletle  v.  Bates,  1  Aikan, 
judgmeot  against  a  party  served,  338;  S.  C,  10  Am.  Dec  740;  Tourn- 
where  the  snnunons  is  addressed  to  or  teitdv.  Smith,  47  Wis.  623;  8.  C,  32 
imied  aMiDst  a  person  of  a  different  Am.  Kep.  793.  Onecomeswithin  the 
name:  MHol  v.  Holmea,  1  McLean,  meaning  of  a  person  decoyed  into  the 
406;  Baitt  v.  HIaU  Bank,  7  Ark.  394;  sUta,  and  ia  not  subject  to  service 
12 
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0<sL20.137<>,$L  of  proceu  where  he  u  brought  within  Maaa.  603;  S.  C,  28  Am.  Rep.   259; 

L«wa  or  im,      the  jnrudictioa  by  means  of  a  false  TouTOWidv.  SmKA,  47  Wis.  C23;  S.  C. 

ll-J cortflspoodeooe:   Warner  v.  BrigU,  62  32  Am.   E«p.   703.     Where  one  haa 

ni.  41;  or  telegnuna:  8Cager -v,  Bonn,  voluntarily  and  lef^titnately  come 
60  How.  Fr.  496;  Heeener  t.  Heist,  9  within  the  jurisdiction,  the  fact  that 
Phila.  274.  A  request  to  a  peraon  to  service  ia  obtained  npou  him  after- 
come  and  defend  a  suit  ia  not  fraud  ward  by  fraud,  trick,  or  device,  is 
BO  a«  to  avoid  the  joriadiotion,  if  ha  not  neceasoHly  groand  for  bt^di^ 
comes  in  retponse  t«  the  reqoest:  each  service  invafid.  Atlantic  db  P.  T. 
Diiiinya-  v.  lloteMao,  93  lud.  496.  Co.  v.  BalUmore  dj  O.  B.  B.  Co.,  4& 
It  is  ground  for  avoidance  of  process  N.  Y.  Sup.  Ct  377. 
that  an  arrest  on  a  criminal  charge  Exemption  or  privilsKe  from 
waa  made  for  the  purpose  of  detaining  •anrica  of  avmimoiix.  — In  many 
the  prisoner  until  civil  process  conld  cases  one  who  is  in  attendance  on  a 
be  served  on  him:  Byter  v.  Jonet,  79  court  under  suhpcena  or  procesd  can- 
Mo.  2G1;  Bmninghoff  v.  Ostoell,  37  not  be  served  with  civil  process  so  as 
How.  Pr.  235.  A  person  extradited  to  confer  jurisdiction:  Bmokiv.  Par- 
may  bo  served  with  qivH  process  and  mil,  2  N.  J.  Eg.  220;  Parkfrr.  Hatch- 
hound  thereby,  but  if  the  ostradi-  kiis,  1  WaU.  Jr.  272;  Haiary  v.  Sleto- 
tion  was  at  the  instance  of  tho  party  art,  4N.  J.  L,  36Ci  StaOJietetv.  Ttf/U, 
plaintiff  in  the  civil  suit,  the  service  87  N.  Y.  568;  S.  C,  G2  How.  Pr.  fi08; 
13  fraudulent,  and  not  sufficient  to  ililea  v.  AfeCutloiiiih,!  Sinn,  TJi  If a»es 
confer-  jnrisdictioft;  U-ndtrwood  v.  v.  Shiddi,  2  Yoates,  222.  And  ^ia 
Felter,  6  N.  Y.  Leg.  Obs,  66;  LagnoK't  privilege,  where  it  eiista,  eitenda 
Caie,  14Abb.Pr.,N.S,,336;  Adriaitct  during  tho  period  of  time  necesaarily 
v.  Lagravt,  GQ  N.  Y.  110;  S.  C,  17  involved  in  going  to,  attending  on,  or 
Am.  Rep.  317;  reversing  Adriana  v.  returning  from  the  court  or  place 
Lairrave,  II  Hnn,  6fi9;  S.  C,  4Thomp.  where  it  is  heldr  Duagan  v.  Milter, 
k  C.  216;  Compton  v.  Wilder,  40  Ohio  37  N.  J.  L.  182;  Hidaey  v.  Slermrt,  4 
St.  130;  Addicka  v.  Biw/i,  1  Phila.  19.  Id.  366;  Airier  v.  IIotdJMa,  1 
Wljereadefendantisbroughtintothe  Wall  Jr.  269.  This  rule  applies  as 
jnrisdiction  by  force,  or  on  a  criminal  well  where  one  attends  before  an  offi- 
cliarfie,  one  hovinB  no  connection  cer  of  the  court  as  an  arbitrator  or 
therewith,  mav  legally  serve  him  with  master  in  chancery,  sa  where  one  at- 
jiroccsswliile  he  is  in  the  jurisdiction:  tends  on  a  court  itaelf:  Dungaa  v. 
A'icjWs  V.  Oood/iearC,  B  Bl.  App.  674;  Miller,  37  N.  J.  L.  182;  SneUing  v. 
iruliame  V.  Bacon,  10  Wend.  036;  Wairoia,  2  Paige,  315;  Uruled  Slate* 
Uaion  Sug.  Ji^.  Co.  v.  MalhietioiT,  2  v.  Edme,  9  ScK-  *  B-  1*7;  lluddeaon 
Cliff.  304.  Service  of  summons  upoa  v.  Prker,  9  I^ilo.  65.  Among  the 
a  man  who  is  so  drunk  that  be  cannot  class  who  are  privileged  within  this 
comprehend  may  be  ccueidcred  in  rule  are  non-rosident  witnesses:  Alch- 
its  nature  fraudulent,  and  aet  aside:  item  v.  Marrii,  11  Biaa.  191;  Dtingan 
Murphy  V.  Loot,  104  HL  514;  so  ser-  v.  Mintr,  37  N.  J.  K  183;  Mulfer 
vice  by  laying  a  summons  on  the  body  v.  Higgine,  13  Abb.  Pr.,  N.  S.,  287; 
of  a  man  too  sick  to  nnderetaad  it  is  Seaver  v.  Bobittton,  3  Duer,  C22. 
not  valid:  People  v.  Superior  Judge,  Wtiilc  service  upon  a  resident  wit- 
3S  Mich.  310.  A  trick,  depriving  a  ness,  voluatarily  attending  as  such, 
dcfendaot  of  fair  notice  that  an  action  may  net  be  void:  Jeiilana  v.  Smith, 
kis  been  commenced,  is  a  fraud.  Thus  57  How.  Pr.  171;  the  court  may, 
if  one  departing  for  aforeign  country,  nevertheless,  give  relief  agaiost  such 
vr-licn  on  the  steamer  which  is  about  service  of  process  by  sotting  aside, 
to  start,  ia  handed  a  sealed  package  if  it  sees  fit:  Mtuxg  v.  ColnOe, 
containing  the  summons,  and  she  has  45  N.J.  L.  110;  S.  C,  46  Am.  Rep. 
no  reasonable  opportunity  to  discover  764;  and  service  on  a  witness  ia  a 
its  contents  beforelaaving,theBerTica  court-room  is  held  to  be  void,  and  is 
ii  not  good:  BulUet/  v.  BuiUey,  S  Abb.  certainly  a  contempt  of  the  court,  and 
Pr.  307.  punishable  as  such;  Brid'ja  v.  Slid- 
Ono  claiming  process  to  be  frandn-  doa,  18  Blatehf.  607;  /»  re  HeaUi/,  63 
lunt  becuDse  he  was  decoyed  into  the  Vt.  694;  S.  C,  38  Am.  Rep.  713. 
state  must  so  show,  and  apply  to  It  was  held  in  JenUn*  v.  Smith,  67 
have  the  .'service  set  aside:  Peel  v.  How.  Pr.  171,  that  immunity  from 
January,  35  Ark.  331;  3.  C,  37  Am.  service  is  Limited  to  witnesses,  and 
Eep.  27;  but  see  Cla^  v.  Brown,  126  does  not  extend  to  parties.     Bat  this 
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£roI>ablv  applies  to  redtlent  parties. 
1  Matikam  v.  T^fis,  87  N.  Y.  668,  it 
was  lield  th&t  a.  aammoDX  coald  not  be 
eerveil  on  a,  nim-reaideDt  party  while 
in  the  atat«  for  the  pnrpoBO  of  attend- 
ing the  trial  of  hia  cauEO;  and  like- 
wise in  Juntait  Bank  v.  MeSftdan,  0 
Bin.  64;  Parktr  v.  HotdiUu,  1  WoU. 
Jr.  269;  lint  in  Connecticat,  thii  ii 
held  not  to  ftppty  to  non-resident 
pUlntifia:  BiaJum  v.  Voit,  ST  Conn.  I. 
It  has  been  held  that  a  judge  en- 
caged in  bis  judicial  duties  ia  privi- 
leged from  aervice  of  process:  Lyell 
V.  Ooodain,  i  McLean,  29.  So  a 
member  oC  the  legielatnre  ia,  in  some 
states,  entitled  to  a  similar  priviloge; 
Kinyv.  Coit,i  Day,  129;  Tmnghfiiav. 
Carr,  4  McCord,  162;  and  such  is  the 
nils  in  this  atate.  See  anle,  Oregon 
Oonstitntion,  article  4,  section  9.  In 
Bomo  Btotes,  it  lias  been  held  that  a 
person  attending  or  retorning  from  a 
military  mnater  cannot  be  served: 
Oreadag  T.  Sh^ld,  Minor,  27S;  Wil- 
Oanu  V.  McOrade,  13  Minn.  174; 
Ormg  v.  Summera,  1  McCord,  461. 

where  a  party  claima  a  privilege, 
he  should  appear  and  move  to  set  it 
aside  with  all  possible  promptness; 
PoUard  V.  Union  P<k.  S.  R.  Co.,  1 
Abb.  Fr.,  N.  S„  70. 

Service  upon  corporationa 
generaUy.  —  The  service  most  be 
upon  the  peisons  mentioned  in  the 
statute.  Tlie  individiul  ahareholders 
or  msmbcTB  sjenot  entitled  to  notice: 
Picr<»  V.  S<rm*rtti,  10  N.  H.  309;  and 
notice,  even  if  given  to  the  individuals, 
would  not  ajnount  to  notice  to  the 
corporation  bo  as  to  hold  it  to  trial: 
RoMi  T.  pTopritton,  3  Day,  441;  De 
Wolf  V.  MaJlett,  1  Dana,  214;  and 
this  ia  the  role,  though  no  officers  have 
been  elected  for  many  years:  Sadie 
V.  NadailU  Hart.  Soc..  10  Lea,  436. 
Where  there  is  a  cont^t  for  the  offi- 
ces, mad  service  is  attempted  to  be 
made  on  the  officer  named  in  the  stat- 
ute, it  will  be  good  only  if  made  apon 
tboae  in  posaeeaion  of  the  offices  and 
exerciaing  control  over  the  property 
and  affiurs  of  the  corporation,  and  ser- 
vice on  those  not  in  posaession,  but 
claiming  to  be  the  officers,  ia  not  no- 
tice to  the  corporation:  Berriam  v. 
Methodiit  Soc,  6  Abb.  Fr.  424;  and 
aea  Eel  B.  Jfae.  Co.  v.  Sinnifr,  41 
CaL  G16.  A  corporation  ctumot  avoid 
service  of  proceaa  by  an  acceptance 
of  the  resignations  of  tbe  officers  on 
whom  service  is  regularly  made: 
£Bart»  T.   KUliagioorth  MJq.   Co.,   20 
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Conn.  447.     Where 
in  the  hands  of  a  rec  _ 

and  employees  ore  subordinate  and 
anbject  to  the  ordera  of  the  receiver, 
cease  to  be  agents  for  tbe  corporation, 
and  therefore  cannot  be  served  with 

Socesa  for  the  corporation;  Tom  v. 
Oh.  B^.  ClaiTck,  19  Wend.  25. 
Where  service  ia  made  on  the  proper 
officer,  though  he  never  notiSed  the 
corporation,  it  is  bound  and  held  to 
have  had  notice:  Boyd  v,  ClieaapeaJce  Ji 
O.  C.  Co.,  17  Md.  1B6;  S.  C,  73  Am. 
Deo.  646;  i-nierMnv,  MeCormickll.  M. 
Co.,  61  Mich.  G.  The  return  of  service 
should  always  show  the  character  in 
which  service  was  made  on  the  p^uty: 
Po\odia-Co.  V.  OaMaUC.JiSr.Vo.,  14 
Phila.  166;  Joan  v.  llajl/ordlta.  Co., 
S8  N.  C.  499.  A  question  was  raised 
as  to  the  regnlarity  of  a  judgment  by 
default,  on  a  service  of  the  summons 
upon  cue  M.  as  president,  and  C.  as 
secretary,  without  proof,  beyond  the 
mere  return,  that  those  persona  were 
such  officers.  Tbe  court  held  that  as 
the  Bta.tute  expressly  authorized  a 
service  upon  the  corporation  by  serv- 
ing tbe  summons  on  tboir  officers, 
and  as  the  practice  had  been  to  take 
judgment  by  default  upon  similar 
returns,  they  would  not  hold  it  erro. 
neons:  Rouk  v.  Tnhh  Maantain  W. 
Co.,  10  Cal.  444.  Tho  statute  in  this 
state  requires  service  upon  one  class 
of  persons,  biU  \f  ititi/  connct  be  found, 
upon  other  persons.  This  being  tho 
case,  the  return  should  show  the  ab- 
sence of  the  first  class  of  peisona,  to 
oathorize  proof  of  service  on  the 
other  class:  St  Louia  ct  C.  Co.  v.  Z>or- 
Kj/,  47  HI.  288.  Service  upon  merely 
dijacto  officers  is  sufficient:  MtCail 
V.  Byram.  Mfg.  Co.,  6  Conn.  428. 

Hanaging  ogtnL  — The  statute  al- 
lows service  upon  the  president, 
head  officer,  managing  agent,  e 
Whether  one  ia  such  an  officer  to  jus- 
tify a  service  npon  him  as  such,  de- 
pends upon  the  fact  whether  he  is 
such  an  officer  as  haa  a  general  super- 
vision of  tbe  corporate  oSalrs,  and 
whoae  knowledge  would  be  that  of 
the  corporation:  Nttatry  v.  CoiCe  Pat. 
F.  A.  Co.,  L.  R,  7.  Q.  B.  296; 
Weight  V.  Liverjiool  L.  i  O.  Ins.  Co., 
30  La.  Ann.  1186;  Bretustcr  v.  Michi- 
gan Central  R.  R.  Co.,  5  How.  Pr. 
183;  Upper  MiM.  T.  Co.  v.  miiitaler, 
16  Wis.  220;  Corr  v,  Comma-dal 
Ba,nk,  19  Id.  222;  as  a  director: 
Boyd  V.  a,eaapeale  etc  Co.,  17  Md. 
195;  8.  C,  79  Am.  Dec.  t>46;  or  a  su- 
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OcLSa.lSVe.tl.  pervuing  agent:  Adama  Erprat  Co.  Tbii   MCtion  taken  in  connection 

UwiotlSTS,      y.  st_  j^/i,,^  17  Ohio  St.  641;   but  not  with  the  next  one  woold  lead  to  .the 

^      o  mere   solicitor;    Parke  v.   Comraon-  inferoneo  that  foreign  corporations  ore 

uwaUA/.  Co., 44Pa.  8t.422;  oraticket  to  be  iued  and  served  the  same  aa 
iomeatic  corporations. 
Where  a  foreign   corporation   hai 

Clerk    or  agtiU.  —  Where  statntea  neither  an  agent  nor  property  within 

allow  service  on  the  clerk  of  thecor-  thestate,  there  is  no  means  of  reaching 

porotion,  as  in  this  state,  im  officer  it  by  proceas,  and  the  fact   that  its 

rather  than  a  mere  cmployco  is  meant,  officer  casually  happens  to  come  within 

anil  an  undor-clerk  or  book-keeper  is  the  state,  when  process  is  sen'ed  on 

not  snch  a  "  clerk  "  as  may  be  served  him,  will  not   confer  jurisdiction,  it 

with  process:   Walton  T.  UnirtrKil  S.  beinadeemedthatbischaracterasoffi- 

Co..   iC   Mees.   &  W.  438;    Chambrrt  cerof  the  corporation  does  notaccnm- 

T.  King  etc.  Man.  Co.,  10  Kan,  270;  pan;  him  to  another  state;  Moulin  v. 

Richardaon  v.  BurUngton  etc.   R.   R.  Im.  Co.,  24  N.  J.  L.  234;  MrQnten  v. 

Co.,   8   Iowa,    260.     Where    service  ifWrf(Mon  Jl^;.  Co.,  8  Johns,  li;  /■«*- 

is  to  be  made  on  an  "  agent "  geaor-  ham  v.   HorUi    PariiA,    16  Pick.   SSO; 

ally,  any  ono  appointed  or  acting  aa  Nacell  v.  Great   Wattm  R'y  Co.,  19 

sncb  «ith  authority  of   the   corpora-  Mich.  346;  Latimer  v.  ^iiton  I'ae.  R'g 

tion   or  its  proper   officers   may   be  Co.,  43  Mo.  105;  State  v.  Ramsfji,  26 

served  as  such;  HagtTTiianv.  Em-prt  Minn.  234;  Middlebrooiav-Spriao/ield 

SJa(cCo.,07PH.  St.  534;  Farmers'  fn*.  fat.  Co.,  U  Conn.  301;  JfurcA  v. 'z^'>u^ 

(.'o.  V. //^A»niflft,44Iowa,330;  Cenlen-  em.ff'vCo.,  40N.  H.  548;  S.  C,  77  Am. 

nial   tie.  Au'n  v.   ICoittr,   60  Id.  75;  Deo.  732;  ilidlaml  R'y  Co.  v.  SIcDer- 

C/ufofloefc.fl.fl.  Co.  y.J'ri^  22111.  333;  niiJ,  91  111.  170;  but  if  his  presence  is 

Peoria  Ina.  Co.  v.  Warner,  28  Id.  429.  more  than  casual,  and  hecomcson  the 

Service    on   foreign    corpora-  busiDeas  of  the  corporation,  he  can  be 

tiouB.^A  corporation   doing   busi-  aorved  with  process;  J/eOnwn  v.  J^irf- 

ness  in  another   state    invokes    the  dltloa  Mfij.  Co.,  16  Johns.  5;  Porter  v. 

comity  of  the  state  for  the  transaction  CUcagoetc.,  R.  R.  Co.,  1  NcU.  14;  Mou- 

of  its  buaiDess,  and  thereby  waives  the  linv.  Trenton  Int.  Co.,  25  N.J.  L.  57; 

right  to  object  to  tlie  mode  of  service  Pope  v.  Terre  Haute,  C.,  iC-  if.  Co.,  24 

which  the  laws  of  such  state  provide  Hun,  238;  S.  C,  60  How.  Fr.  419;  87 

for:  MerehanU'   Mfg.   Co.   v.    Orand  N.Y.  137. 

Tr»nk  R'y  Co.,  63  How.  Pr.  459;  Rail.  Process  on  a  foreign  corporation,  by 

rocui  Co.  V.  IJarrU,  12  Wnll.  65;  Rail-  wrvios  oE  its  agent,  iriay  ue  made  by 

road  Co.  V.    W/iiilon,  13  Id.  270;  Ex  statute  the  basis  of  a  jadameut  in  pei-- 
]>arte  Se/ioUenbenjtr,   96   U.   S.    3G9; .  toaam:    SlefTlehot   t.    UhUhI   Slala 

overraling   Daj/   v.   Newark   I.    R'y  Mereaiilile  R'g  Ag.,  74  Mo.  457;  Ln- 

Co.,  1  Blatchf.  C28;  Pomeroy  v.  Nao  faneOf.  Int.   Co.  v.   Frrwli,    18  Him'. 

Yoti:  d!  N.  H.R.R.  Co.,'i  Id.   121;  404;  «</-*»  v.  Qura. /«».  fo„  63 N.  Y. 

Slyeriv.Dorr.  13  Id.  22;  and //«»«  114:  A'n»*i««e  *  C.  R.  R.  Co.  v.  Me- 

V.  Pttt^mrg  etc.  R'y  Co.,  8  Bias.   31;  Mnhon,  70  Ga.  586;  and  by  a  j<i<Ig- 

Knotty.  Sotilliem  L.  laa,  Co.,  2  Woods,  meiit  on  such  service,  the  pra|>erty  in 

4T9;  Harfford  In).  Co.  v.  Cnrragi,  41  the  state  is  certainly  bound:  BrttB- 

Q^  071;  Bav^iiigkt  V,  Liverpool,  L.,  d:  *ter  v.  Michigan  Ctiiu   R.   R.  Co.,   6 

O.  I.  Co.,  55  Id.  195;  Natkiiinl  Bank  Ho*.  Pr.  183;  BameU  v.  Chicago  etc, 

V.   IluntingUm.    129  Masi.  444;   Na-  R.  R.  Co.,  4  Hun,  114;  BavJcaii/hl  r. 

tional  CondeHxe-l  Milk  Co.  v.  Branden-  Livti-vool.  L.,  <t  G.  Ia».  Co.,  65  Ga.  195. 

burah,   40  N.  J.  L.    Ill;    BarneU  v.  Bubatitnted  Bervice  of   procosi 

CliieayoJiL.lf.R.R.  Co.,  4  Hon,  114;  must  show  the  facts  which  confer  jo- 

Jftm'iff  V.  CoU'aPal.  P.  A.  Co.,  L.  R.  risdiction:  Cai-o  Broe.  v.  O.  *  C.  S. 

7  Q.  U.  293.     And  statute  aro  con-  R.  Co.,  10  Or.  GIG;  as  that  the  party 

atitutional  and  just  which    provide  cannot  be  found,  and  that  theicCora 

that  if  foreign  corporations  engage  in  service  is  made  on  his  wife:  //<im  t. 

business  in  the  state,  Uiey  sh^  ba  Sedlnk,  9  Id.  462;  Settiemier-v.  Siilli- 

there  suable,  in  regard  to  sncb  busi-  wn,   97    U.   S.    444.      Service  at  the 

'    '          '            je  of  process  dwi-lling  of   defandant,   a  male  over 

■"  '  foiirtcBQ  yean  of  ago,  "who  rtsi'ies 

.     ,    .    ..    ._    ..__  with  the  family,"  is  servicB  on  such  a 

.  ..._  .....'t  jurisdiction:  Mouliny.  maloperson  "of  thefamily"i  Cai'land 

Ini.  Co.,  24  N.  J.  L.  234.  v,  Htineboj-g<  2  Or.  76. 
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§  56.     [65.]     When  service  of  the  summons  cannot  be  oct.JT,'»70.tL 
made  as  prescribed  in  the  last  proceeding  section,  and  service  by 
the  defendant  after  due  diligence  cannot  be  found  within  ■h'I  u'otic* 
the  state,  and  when  that  fact  appears  hy  affidavit  to  the 
aatisfiiction  of  the  court  or  judge  thereof,  or  justice  of  Js^orfSa. 
the  peace  in  an  action  in  a  justice's  court;  and  it  also  "O'^**- 
appears  that  a  cause  of  action  exists  against  the  defend- 
ant, or  that  he  is  a  proper  party  to  an  action  relating  to 
real  property  in  this  state,  —  the  court  or  judge  thereof, 
or  a  justice  of  the  peace  in   an  action  in  a  justice's 
court,  shall  grant  an  order  that  the  service  be  made  by 
publication  of  a  summons  in  either  of  the  following 
cases:  — 

1.  When  the  defendant  is  a  foreign  corporation,  and 
has  property  witbin  tbe  state,  or  the  cause  of  action 
arose  therein; 

2.  When  the  defendant,  being  a  resident  of  this  state, 
has  departed  therefrom  with  intent  to  defraud  hia  cred- 
itors, or  to  avoid  the  service  of  a  summons,  or  with  like 
intent  keeps  himself  concealed  therein,  or  has  departed 
from  the  stale  and  remained  absent  therefrom  six  con- 
secutive weeks; 

3.  When  the  defendant  is  not  a  resident  of  the  state, 
but  has  property  therein,  and  the  court  has  jurisdiction 
of  the  subject  of  the  action. 

The  summons  published  shall  contain  the  name  of 
the  court  and  tbe  title  of  the  cause,  a  succinct  statement 
of  the  relief  demanded,  the  date  of  the  order  for  service 
by  publication,  and  tlie  time  within  which  the  defend- 
ant is  required  to  answer  the  complaint. 

&  56  a.     All  legal  notices,  summonses,  citations,  and  o<±t,m4,it. 

°  "  '  Lawi  o(  UCH, 

legal  advertisements,  of  any  description  now  required,  or  ^ 

which  may  hereafter  be  required,  by  law  to  be  published,  iiiwhBip«p«r 

,      ,       ■,     .  l«!«l  notice* 

may  be  pubnahed  m  any  weekly  newspaper  of  general  fJ^J,'^  p"''" 
circulation  published  in   the  county  where  the   action, 
suit,  or  other  proceeding  is  pending,  or  is  to  be  com- 
menced or  had,  in  which  such  notice,  summons,  citation, 
or  other  advertisement  is  required  to  be  given;  and  if 
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oct8.w7i,(a.  there  be  no  such  paper  published  in  auch  county,  then 

p.  a- '_  in  the  weekly  newspaper  or  general  circulation  published 

intthatiutper  nearest  to  the  county  seal  of  the  county  in  which  such 
"''"11  bo  pnb-    action,  Buit,  or  other  proceeding  is  pending,  or  is  to  be 
commenced  or  hud. 

Berrice  by  pablioation,  oener-  N.  C.  21;  PoUard 

-"-       •"               -         _       idetl  by  ""    "    '     ■ 

taiuly  c<: 

Eittl  V.  FooU,   39  Cal.  441;  Pentiover  dan  v.  QSMn,  12  Gal.  100;  Epertam  v. 

y.  N^,  95  TJ.  S.   714;  Hart  T.  Ban-  J7«)mD«,   fi  How.   Pr.    45;  KtndcU  v. 

tome,   110  Id,   151.     It  J8   donbdesB  ffiwWmrn,  14Id.380;  Coimv.  Ktmber, 

competent  for  each  state  to  adopt  its  47  Id.   145.     And  vbcre  the  atatuto 

own  mode  of  bringing  parties  intti  thus   provides   a,  method   by   which 

court    While  it  cannot  compel  per-  property  can  be  reached,  it  la  not  only 

Kona  out  of  ita  territorial  jurudiction  to  be  strictly  followed,  but  meat  also 

to  appear  and  submit  themsalvea,  it  be  followed  to  the  eKCloaion  of  any 

certaiiily  has  jurisdiction  over  their  other  method  not  clearly  provided; 

property  jn  the  itate,  and  may,  in  ita  Origebi/  v.  Bart,  14  Bush,  333 ;  Cooper 

diacretlon,  provide  for  notice  by  pab-  v,  EeynoliU,   10  WalL  319;  Peimoyer 

lication.  Or  other  conatrnctivo  notice  v.  N^,  95  U.  S.  723;  HoUi/  v.  Bast, 

in  aid  of  a  seizure  of  EUch  property,  or  63  Ala.  301;  J/'ontaine  v.  Homlon,  5S 

of  some  proceeding  respecting  such  Ind.   316.      And   the   fact  that  tha 

Property:  Patnoyer  v.  A'yT,  95  U.  S.  statute    has    been    strictly   followed 

27;  Cooper  v,  UegTuAds,  lOWalL  319.  muat  be  proved,  no  presumption  of 

And  it  IS  proper  that  a  state  should  jnriadiction  being  indulged  in:  Galpin 

be  able  to  ao  anbjecti  property  of  the  v.  Page,  18  Wall;  3C4;  Cofitld  v.  Me- 

nou-reaidcnt  within  its  jurisdiction,  Cleliand,  10  Id.  331;  Fbtdiary.  Poa- 

to  the  satisfaction  of  the  claima  of  ita  til,  6  Wheat.  126;  Gray  v.  Larrimon, 

citizens.     Every  atato  owes   protec-  4  Snw,  638;  Jordan  v,  Qibtin,  12  CaL 

tion  to  ita   own  citizens,  and  when  100;   RicUtson  v.  Richardton,  26  Id. 

non-reeidenta  deal  with  them  it  is  a  149;  McMinn  v.  WAelan,  27  Id.  300. 

legitimate   and  just  ezerciso  of  au-  Thos  if  tho  statute  provides  that  ilia 

thority  to  hold  and  appropriate  any  conrt   is    deemed  to  have  acqnired 

property  owned  by  anca  non-reeident  jurisdiction  from  tho  time  of  aerviceof 

to  satisfy  the  claims  of  ita  citizens;  it  snmijiaas,  and  tbe  defendant  dies  be- 

is  by  virtue  of  the  state's  jurisdiction  forepnblicatioais  completed,  the  court 

over  the  property  of  tbe  non-resident  acquires  no  jurisdiction,  and  can  pro- 

within  its  limits,  that  ita  tribnnala  ceed  no  further  in  the  action:  Auer- 

can.  inijuira   into  the  obligations  of  ba^i  v.  Mayaard,  26  Minn.  423. 

non-rcsidents  to  its  citizens:  Btldier  Concbaivmtaii^BervUeandjiidmBetit 

V.  Cliamheri,  83  Cal.  040;  Pennoyer  v.  tlwreon.  —  Tiio    constitution   of   tho 

Nff,  95  U.  S.  723;  Smiih  v.  Montoya,  United  States,  and  Uio  constitution  of 

1  West  Coast  Rep.  152(17.  Mex.).  this  state,  both  provide  that  no  person 

Blrid  compliance  with  tUUuie  ntca-  shall  bo  deprived  of  life,  lilierty,  or 

tary.  — Statutes  providing  for  notice  propertywitboutdueprocesaoflaw.  If 

by  publication  in  pliice  of  personnl  thojudgraent wasintondedbythecodo 

citation  are  in  derogation  of  the  com-  to  be  Enal  under  all  circumstances, 

tnon  law,  and  must  be  strictly  can-  the   constitutionality  of  the  section 

etrued  and  strictly  followed:  Noriiicvl  miglit  admit  of   very   grave  donbt. 

Y.Le)iitnj,S0r.3\<ii0dt!lv.CampbeU,  But  such  was  not  ihe  ijitentioii  of 

9  Id.  W&iOatpinv.  Page,  18  Wall,  364;  the  legislature.     The  aSBdavit  ia  only 

Ifratl  v.   Aiil'tiT,  7  Col,  5;   Brown  v.  primajKicie  evidence  of  the  facts.     It 

I'uclxi;  1  West  Coast  Rep.  489;  Bay-  nntrue  in  point  of  fact,  the  defendant 

landv,  Boyland,  13111.  G51;  Fon^rMy.  can  at  anytime  tak«  steps  to  set  asid« 

Homton,  58  Ind,  316;  Bradley  y.  Jami-  the  judgment;  hut  when  defendant  in 

son,  46  Iowa,  68;  Boyland  v.  Vaiighati,  fact  conceals  himself  to  avoid  tbe  ser- 

1 3  L^  Ann.  405;  Stewai't  v.  Stringer,  vice  of  process,  be  cannot  compliun  of 

41  Mo,  400;  >S'conii(in<S'.  Jf.  Co.  V.  Jlmr-  the  want  of  such  service:    Ware  ▼. 

•OHO,  10  Nev.  370;  Wh«tler  v.  C<M,  76  Boblnxm,  9  Cal.  111. 
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Tit.  V,  g  56.]  MANNER  OF  COMMENCEMENT. 

There  U  I 
may  order  a 

only  power  is  to  onler  the 
^faicb  liaa  already  issued,  i 

u  a  special  manaer.     An  order  "that  person  of  the   defendant  wiu  t 

Enmmons  in  said  caaae  do  issQC,  and  acquired  by  publication  of  tha  aara- 

that   the    same   be   pabliitied,"   etc.,  mans  in  lieo  of  personal  service,  the 

which  nas  filed  in  the  clerk's  office  on  mode    prescribed    must    be    strictly 

tlie     13th    of    May,    but   the    sum-  pursued;   and  if  it  appear  that  the 

roons  itself  woa  not  issued  until  the  court  never  had  jariadietion  over  tha 

ITth    of    Ma}',    waa   held    bad.    on  pcrsoaofthadefendant,tho  judgment 

the  ground  that  if  an  order  might  be  will  be  pronounced  n  nullity,  whether 

procured  in  advance,  and  held,  before  it   come    directly   or  collaterally  in 

t<'iii"g  out  the  aummona,  it  might  be  queation :  MeMina  v.  Wlielan,  27  Cal. 

■o  behl  till,  when  the  summona  ahould  312. 

actoally  iaiuc,  the  def  Gndant  might        ConUnlt  of  ajgidavU.  —  In  granting 

bavo  returned  to  the  state:  Penile  v.  the  order,  IJie  court  or  judge  acta  ju- 

Hu^itr,  20  Cal.  81;  Sandon  v.  CorUa,  dioially,  and  can  know  noliing  about 

3  How.  Pr.  416.  the  facta  upoa  which  the  order  ia  to 

Non-reaidents  aerved  with  procen  be  sranted  except  from  the  affidavit: 

by  publication  can  only  be  considered  Ridxlioa  v.  Riaiardaon,  26  CaL  154. 

in  the  court  for  the  purposes  stated  The  probative  facta  set  out  in  the  affl- 

or  necessarily  arisine  out  of  the  object  davit,  however,  must  be  sufficient  to 

«f  the  bill  as  atated  iu  the  ocdar  of  justify  the   court  ia   being  satisfied 

publication:  Foxv,  Reynold*,  50  Md.  of    the    existence    of    the    ultimate 

S72.     If  the  original  complaint  before  facts  required    by  the  statute    be- 

aervice  of  snmmona  be  supeneded  by  fore    it    has    jurudiction    to    order 

a  supplemental  complain^  the  pnbli-  service  of  sommonB  by  publicatioa: 

cation  of  the  original  summons  is  in-  LiltU  v.   Currie,  6  Nev.  w;  Rowe  v. 

efTectnal  to  give  tiie  court  jurisdiction  Whil^ord,  9  Id.  372;  Scorpion  S.  if. 

of  the  persona  of  absent  defendants;  Co.  v.  JUotmro,  10  Id.  3S3;   Victor  St. 

McSIinaY.   FfA«ion.27CaL312;  iaw-  4  if.  Co.  v.  Jw««'<  Court,  18  Id,  21. 

Ttnce  V.  Bolion,  3  Paige,  205;  Scudder  Where  the  affidavit  for  service  by 

V.   Voorlds,  1  Barb.  &3.  publication  follows  the  language  of 

The  aammODS  and  proof  of  service  the  statute,  and  the  prooeedioss  ia 

are  necessary  parts  of  the  record,  and  other  respects  are  regular,  jonsdic- 

if  they  are  absent  therefrom,  no  }ire-  tion  of  the  defendant  is  properly  ob- 

■amption  as  to  juriadiotion  will  arise:  tained:  State  v.  Adams,  5<i  Wis.  137. 
Carver  v.   Carver,   64  Ind.   19U.     To        Ordinary  diligence  to  obtain  per- 

snatain  service  by  publication,  and  sooal  service  must  be  shown  to  entitle 

judgmeut  thereon,  the  facts nccessai?  one  to  service  by  publicatioo:  Trul- 

nn£r  the  statute  to  aathorize  snch  Imger  v.   Todd,  h  Or.  36,  and  tiiere- 

service  must  appear  on  the  record:  fore  it  has  been  held  that  the  afGda- 

W^fv.   /VnnojfT,  3  Saw.  274;  JfortA-  vit  should   state  what  diligence  ha« 

ctifv.  Lemery,  S  Or.  316;  Caro  v.  O.  been  used  to  obtain  a  personal  service, 

A  C.  JR.  R.  Co.,  10  Id.  510;  Ladd  v.  and  an  alle^tiou  that  plaintiff  ha* 

JZnnuCy,  10  Id.  207.  used  due  diLgence,  and  has  returned 

Upon  collataal  attack  recitals  in  tbe  sammona  unserved,  is  held  insuf- 

the  judgment  of  service  ttpon  tbo  de-  ficient:  Victor  M  &  M.  Co.  v.  JiaHce't 

fonimat  are  conclusive  of  the  question  Courl,    18    Nev.    21;    but    see,   eoH' 

of  jurisdiction  of  the  person,  when  Ira,  Bi/mt  v.  Roberts,  31  Iowa,  319; 

the  jud^eut  is  readei«i  by  a  court  Suelerlee  v.  Sir,  25  Wis.  357.     Cter- 

of  superior  jurisdiction:  ^AfcCow/ey  V.  tainly,   where    the    statute  reqairea 

PuUaa,  44  Or.  359.     It  was  insisted  usual  exertion,  if  the  summons  is  r6> 

that  a  judgment  could  not  be  ques-  turned  non  iKventiu,  the  same  day  at 

tioned  collaterally,  for  the  reason  that  issued,  this  will  not  be  a  compliance 

the  jurisdiction  of  a  court  of  general  with   the  statute  so  aa  to  give  the 

or  superior  jurisdiction  will  be  pre-  court jurisdictiontoorderpubUcaUon: 

sanied  correct  in  the  absence  of  evi-  Israel  v.  Arthur,  1  West  Coast  Rep. 

dance  on  the  face  of  the  record  to  the  287;  Clayton  v.  Clayton,  4  Col.  410; 
contrary.     But  the  court  doubted  if  a     Vance  v.  Maronty,  4  Id.  47;  Palmer 

ca«e  could  be  found  which  sanctioned  v.  Coadrty,  2  Id.  6,     An  affidavit  for 

anyintendment  of  jurisdiction  over  the  an  order  for  the  publication  of  the 
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I   tnmmom,  upon  tlie  ground  of  the  ab-  deat  mfaut:   Bmerie  v.  Ahxuvdo,  64 

-  sence  a{  the  defenduit,  which  Btated  CaL  629;  Hodga  v.  WiK,  IC  Ala.  514; 

that  the  dcfemknt  could  Dot,  aft«r  bat  ms,  eonirti,  Bailey  v.    H'Aafni,  14 

dne  dilisBnce,  be  focnd  in  the  conutf  Bieh.  82.     Snch  service  bu  been  held 

where  Uie  uition  waa  pending;  that  sufficient  to   bring  in  the  nnkciowQ 

affiant  bail  inquired  of  Pogg,  who  waa  heira  of  a  decedent:  Oli*  v.  Dargan, 

an  intimate  Ineai  of  defenSuit,  at  to  63  Ala.  178. 

his  whereabouts;  that  Fogg  waa  <m-        Divoret.  — In  divorce  proceedings, 

able  to  inform  him,  and  that  plaintiff  plaintiff  being  a  resident  citizen,  a 

did  not  know  where  defendant  conld  court  may  acC|uire  Jurisdiction,  and 

be  foond  within  the  state,— waa  held  render  a  valid  jut^ment  as  tD  the  (totoi 

insnfficieat,  as  it  did  not  show  that  of  the  parties,  aJthongh  the  dafend- 

defendont  hod  left  the  state,  or  that  ant  never  waa  a  resident  of  the  state, 

any  diligence  hod  been  used  to  aacer-  or    within    the    jurisdiotian    of    the 

tain  his  whereabouts  beyond  inquiry  tribunal:  Dilton  v.  Ditaon,  4  R.  L  109; 

of  a  single  individnal,  and  there  was  ffarrixm  v.    Harritoa,    19  Ala.  501; 

no  pret(~ue  that  be  was  concealing  TItompion  v.  SlaU,  28  Id.  14;  Afaguire 

himself  to  avoid  service:   Swaia  v.  v.  Magidrr,  7  Dana,   ISl;  HartUv-j-v. 

ChaM.  12  CaL  285.  Aider),  0  Me.  161;  S.  C,  23  Am.  Dec 

In  New  York  an  affidavit  for  pub-  fiSG;  but  see  Priamr  v.    Warner,  17 

licatioH  on  information  and  belief  is  Vt.  669;   S.   C,   19  Am.  Bep.    132. 

held  sufficient:  iSfeinfev.  £rf4  12  Abb.  The  decree  of  divorce  operates,  not 

Pr,,  N.  S.,  171.     In  North  Carolina  it  apoa  the  person,  but  upon  the  rcla- 

is  held  that  an  affidavit  stating  that  tion:  Jfardinrj  v.  AMen,  9  Me.   140; 

the  party  is  a  noo-resident,  but  not  S.  C,  23  Am,  Doc.  549;  and  beoce  a. 

atatijig  tijat  ha  bos  property  in  the  decroo  ou  constructive  service  by  pob- 

state,  19 insnfficient:  Speinv.  Haltitd,  lication  is  valid:  IlarrLion  v.  Uarri- 

71  N.  C.  209.  son.   19  Ala.   499;  Tluimpaon  v.  Statt, 

On  ic/iom   xrmct   maybe    made. —  28Id.  12;  Mit/iure  v.  Afamiire,  7  Dana, 

Temporary  absence  from  the  state,  181;  DUmnv.  Ditnn,  4R.  I.  97;  but 

of  a.  defendant,  aa  a  mariner,  does  not  so  far  as  such  a  decree  provides  for 

authorize  proceedings  against  him  as  the  payment  of  alimony,  it  is  void: 

a  non-roaiJent  by  pul^cation:    J/e-  /Vosserv.   B'arTiCT-,  47  Vt  G09;  S.  C, 

Kim  v.  Odom,  3  ELuid,  407;  but  see  19  Am.  Rep.  132;  Magairev.  Magidn, 

ColliwKm  V.   I'tai,  4  Saw.  241,  where  7  Dana,  181. 

it  is  held  tliat  a  United  States  conaul        Evading  proeem.  — It  most  appear 

residing  at  Uonolula  merely  for  the  (hat  the  departure  or  concealment  ia 

pnrpose  of  bis  office  is  such  a  non-  with  tbe  iutention  of  evading  service 

resident.  or    suit:    Totmltg  v.    MeDonald,    32 

It  has  been  held  that  service  by  Barb.  604.     Openly  avoiding  service 

publication  may  be  made  upon  a  lu-  by  eluding  t^e  officer  is  not  keeping 

natio  non-resident;  Sturget  v.  Long-  concealed;  Van  Stnunlaer  v.  Dmbar, 

worth,  1  Ohio  St.  B44;  or  a  non-iesi<  4  How.  IM. 

g  57.  [56.]  The  order  shall  direct  the  publication  to 
_  be  made  in  a  newspaper  published  in  the  county  where  the 
action  is  commenced,  and  if  there  be  no  newspaper 
published  in  the  county,  then  in  a  newspaper  to  be 
designated  as  most  likely  to  give  notice  to  the  person  to 
be  served,  and  for  such  length  of  time  aa  may  be  deemed 
reasonable,  not  less  than  once  a  week  for  six  weeks.  In 
case  of  publication,  the  court  or  judge  shall  also  direct  a 
copy  of  the  summons  and  complaint  to  be  forthwith 
deposited  in  the  post-office,  directed  to  the  defendant  at 
his  place  of  residence,  unless  it  shall  appear  that  such 
residence  is  neither  known  to  the  party  making  the 
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application,  nor  caa  with  reasonable  diligence  be  ascer-  oot.u,i«a, 
tained  by  him.     When  publication  ia  ordered,  personal 

^.  f  .!_  3  !■    i        ^      .  Manner  ot 

service  of  a  copy  of  the  Eummona  and  complaint  out  of  publication. 

(be  state  shall  be  equivalent  to  publication  and  deposit  .^^^  „. 
in  the  post-office.  In  either  case,  the  defendant  shall  "Oc  w- 
appear  and  answer  by  the  first  day  of  the  term  following 
the  expiration  of  the  time  prescribed  in  the  order  for 
publication,  and  if  he  does  not,  judgment  may  be  taken 
against  him  for  want  thereof.  In  case  of  personal  service 
out  of  the  state,  the  summons  shall  specify  the  time  pre- 
scribed in  the  order  for  publication. 

Kuuur  of  aervice  by  publi-  391;  BcOTftoa  8.  M.  Co.  v.  Manano, 

cation.  — Sees 66  [55],  onfe.     Strict  10  Nev.  3S3;  bo  Uie  Temdencs  of  de- 

m^diuiea  vitia  the  statute  is  re-  fendamt   boing   shown   m    Goodwin, 

^niaiCa  to  make  a  valid  serrica  of  Holmes  County,  sending  to  Goodwin 

SMiaiWM  bj  publication:    Itnut  v.  is  not  sufficient:  PoMUmg  v.  C'ltanh, 

AHhr.l  QA.  6;   Broun  v.  Tuclxr,  G3  Ala.  401;  SixW^v.   Wells,  C9N.  Y. 

lU.70}VkU)rMiUAM.Co.-<r.Jti>-  602- 

fis^f  Coir^  18  Not.  21.    See  this  but  The  publication  must  be  for  the  full 

dedikn  for  ft  statement  of  the  neces.  period  mentioned:   Jordan  v.  QS/Un, 

mtf  of  wttinff  tortb  in  the  affidavit  12  Cal.  100. 

Publishing  nunmoua  against  wrong 

person  or  against  a  person  nnder  the 


bovn.    Serrica  withont  the  muling    wrong   nsjne,   as  whoro 
of  s  eep7  of  the  snnunons  ia  insuffi-    initisjs  of  " 
mt;  ^dorM.  is  M.  Co.  t.  Justice'. 


i  the  snnunons  ia  insuffi-    initisjs  of  the  name  are  osed,  gives  n< 


Coal,  nam;     fVitaon  v.  BaOxt,  47 


.  Cati^beU,  9  Or.  issatisfiedbythepublicationof acopy 

ffl^     Where    mailing   is   reouired,  anijg».*"*^^iTTF   n.M.w.nt     n^A    y....:..^:^.. 

ni^ng  to  tho  post-office  of  defend-  of  n: 

sit  is  not  a  Bending  to  defendant  at  it;   I 
"    i:  noUy7.Bam,e^ 


§  58.  [57.]     The  defendant  against  whoni  publication  oct  u,  lat^ 

18  ordered,  or  his  personal  representatives,  on  application  --^ — '■ 

and  sufficient  cause  shown,  at  any  time  before  judgment,  antmaj  ili 
shall  bo  allowed  to  defend  the  action;  and  the  defendant  defendant 

Judgment, 

against  whom  publication  is  ordered,  or  his  repre- 
sentatives, may  in  like  manner,  upon  good  cause  shown 
and  upon  such  terms  as  may.  be  proper,  be  allowed  to 
defend  after  judgment,  and  within  one  year  after  the 
entry  of  such  judgment  on  such  terms  as  may  be  just; 
and  if  the  defense  be  successful,  and  tho  judgment  or 
any  part  thereof  have  been  collected  or  otherwise  en- 
forced, such  restitution  may  thereupon  be  compelled  as 
ttie  court  shall  direct.     But  the  title  to  property  sold    ■ 
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PLEADINGS  IN  CIVIL  ACTIONS.  [Chap.  I, 

upon  dxecutiou  issued  on  such  judgment,  to  a  purchaser 
-  in  good  faith,  shall  not  be  thereby  affected. 


8  59.  [58.}  Whenever  it  shall  appear  by  the  return  of 

the  sheriff,  his  deputy,  or  the  person  appointed  to  serve 

'^uraed  a  summons,  that  the  defendant  ia  not  found,  the  plaintiff 

may  deliver  another-  summons  to  be  served,  and  so  on, 

until  service  be  had;  or  the  plaintiff  may  proceed  by 

publication  as  in  this  title  provided,  at  his  election. 

§  60.   [59.]  When  the  action  is  against  two  or  more 

-  defendants, and  the  summons  is  served  on  one  or  more,but 

not  all  of  them,  the  plaintiff  may  proceed  as  follows:  — 
>•  1.  If  the  action  be  against  defendants  jointly  indebted 
.  upon  a  contract,  he  may  proceed  against  the  defendants 
served,  unless  the  court  otherwise  direct;  and  if  he  re- 
cover judgment,  it  may  be  entered  against  all  the  defend- 
ants thus  jointly  indebted,  so  far  only  as  that  it  may  be 
enforced  against  the  joint  property  of  all  and  the  sepa- 
rate property  of  the  defendant  served,  and  if  they  are 
subject  to  arrest,  gainst  the  persons  of  the  defendants 
served;  or, 

2.  If  the  action  be  against  the  defendants  severally 
liable,  he  may  proceed  against  the  defendants  served,  in 
the  same  manner  as  if  they  were  the  only  defendants; 

3.  If  all  tlje  defendants  have  been  served,  judgment 
may  be  taken  against  any  or  either  of  th«m  severally, 
when  the  plaintiff  would  be  entitled  to  judgment  against 
such  defendant,  or  defendants,  if  the  action  had  been 
against  them,  or  any  of  them  alone. 

Judgmaut  a^aiiut  Bereral  af-  fense  tlie  piutner  not  served  might 

tar  Mryica  upon  Isbb  than  all.  —  have:    Bmrn  v.   Bohee,  4  Denin,  dC; 

In  geveral  states  wliicli  liave  adopted  Carmen  v.   7'inBiaend,  6  Weml.   206; 

Btatntoa,   providing    that  iti  uctioiu  Oolfeif  v.    AKpimcalt,   4  N.   Y.   G21; 

Against  ioiDt  debtors,  if  ona  only  was  Wood  v.    Wathiman,    17  Conn.  500; 

ECrvcd,  jud^ent  might  be  hud  and  8.  C,  44  Ain.  Dec.  64>2.   In  lomestatos 

execuUon    issued   against    all;    the  which  have  adopted  statutes  similar 

coitrts,  in   conatruing  such   statatos,  to  tho  Oregon   statute,  to  the  effect 

faavo  held  that  judgments  thereunder  that  judgments   ma;  be   entered  itt 
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oaly  isEae  sgiunst  the  BepontA  prop-        In  California,  hiuIbf  t  statnta  ti-  OotlLlWl, 

erty  of  thoes  servad,  and  the  joint  lowipg  joint  property  of  all  to  be  ^^' 

property  oF  all  of  them,  the  coortt  taken,  under  cxccntion  on  service  of  * 
havo  npfaeld  the  Htutntes:  Jetauoa  v,  one,  it  u  held  tbab  the  jndgment  ia 
Lowj^  22  Minn.  203;  Vhitem  v.  Toid,  and  Ibe  Bt&tute  uncoDstitational 
Sluvetid:,  3Ney,  228;  Harverv.  Brink,  as  to  ood  not  served:  Tat/  v.  Hnnlty, 
Z4  N.  J.  L.  333;  lAihey  v.  Kingon,  13  89  Cal.  95;  TmU  v.  iJeCoR,  10  Id. 
Abb.  Pr.  192;  Ouimond  v.  Na»l,  44  511 :  Bmetn  v.  Mny,  12  Id.  349. 
Tex.  114.  In  Ridmnlaon  v.  Fuller,  Where  the  action  is  upon  a  con- 
2  Or.  1T9,  it  was  held  that  one  part-  tract,  joint  and  govcral,  a  several 
n«r,  by  confeaing  judgment,  conld  judKinent  would  be  proper,  is  the  de- 
bind,  not  onl;^  his  own  property,  bat  feadants  might  bavo  been  sued  alone 
the  interest  in  the  firm  <d  the  on-  io  such  case:  Start  v.  McOrea,  10 
served  partner.  Or.  49. 

§  61.    [60.]  Proof  of  the  servipe  of  the  summons,  or  mov.s4,uss, 
of  the  deposit  thereof,  in  the  pogt-ofiSce,  shall  be  as  fol-  i*V»  -reciai 

•^  t  r  «  sesBlon  at  1£SB, 

Iowa: —  p-"- 


1.  If  the  service  or  deposit  in  the  post-ofBce  be  bv  the  pcoorof 

*  *^  •'  servljeotrQb- 

sheriff  or  his  deputy,  or  by  a  constable  or  marshal,  the  umiiod. 
certificate  of  such  officer;  or, 

2.  If  by  any  other  person,  his  affidavit  thereof;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer 
or  his  foreman,  or  his  principal  clerk,  showing  the  same; 
or, 

4.  The  written  admission  of  the  defendant. 

In  case  of  service  otherwise  than  by  publication,  the 
certificate,  affidavit,  or  admission  must  state  the  time 
and  place  of  service;  and  in  case  of  deposit  in  the  post* 
office,  the  time  and  place  thereof. 

Proof  of  aervjce  or  publication. 
—  Proof  of  service  can  only  ba  made 

by  one  oF  the  class  of  persons  named  ing  except  the  matter  set  forth  after 

in  the  statute:  Odell  v.  CampheU,  9  the    wonl    "deposes";    his    naming 

Or.   293.     A  retnm    by  the    sheriff  himself  aa  principal  clerk   was  not 

must  bo  io  the  name  of  the  sheriff,  swearing  that  that  waa  his  position 

Where  the  retnm  of  the  service  of  in  fact:   SCetJibach  v.   Leeae,  27   Cat. 

the  Bnmmons  issued  in  an  action  for  39S;  Ex  parte  Bank  tif  Monroe,  7  TSill, 

taioa  was  signed  "  Elijah  T.  Cole,  D.  178;   Cuamni^m  v.  Goelel,  i  Denio, 

S.,"  it  was  hold  that  thU  return  waa  71;  Slapla  v.  Fairchild,  3  N.  Y.  44; 

inaufficient  to  give  the  court  juriadie-  Paane  v.  Young,  8  Id.  158. 

tion,   or  to  authorize  it  to  enter  a  An  acknowledgment  of  service  ia 

judgment  by  default:  Joj/eev.  Jamx,  onlyaiifficientwhenredncedtowritina 

5 Cal.  449;  Raaleyv.  Houxird,  23  Id.  andaubscribedby theparty.  Averbal 

403;   aad  see   Lewei  v.   TliompKm,^  acknowlcdgmcnttotbeaheriffwillnot 

Id.  266.  anfEce:  Montgomery  v.  ThW,  11  Cal.  314. 

Proof  of  publication  can  be  made  Itwaaheld  thatwhentheprooFof  ser- 

enly  by  a  person  holding  the  position  vies  of  process  conaists  of  the  written 

of  printer,  or  foreman,  or  his  princi-  admisaioDS   of   defendants,   auch   ad- 

iral   dcrj^:   Odell  v.  Cant^U,  9  Or.  missions,  to  be  availabla  in  the  action, 

29S.     In  an  affidavit  of  DDblication  should    be    accompanied  with   some 

deponent  described  himself  BB  "prin-  evidence  of  tbo  geDniuencas  of  the 

eipal  clerk,"eta.,  and  then  the  afBda-  signatore  of  the  parties;  and  that  in 
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KoT.  M.USSk      Um  (IiMiiea  of  BQch  evidence  the  coart  peBrthkttheugnatores  were  verified: 

LainiHGl&l      ™°1<1  '^o^  notice  them:   AldfrmM  v.  Sharp  v.  Brvmaagf,  3S  CaL  S28.     An. 

KOBlonof  iGffi,  y-  BeU,ilId.  321;  LiicJ'fietdv.  Bujioell,  wcepbtnco  of  ssnice  out  of  the  state 

"  "  6  How.  Pr.  346.     Where  8.  ft  B.  ad-  is  of  no  avail  nnless  there  is  aj 


P.U. 


mitted  "due  service,"  in  an  actioD  pear&uce:  MorrtUy.  Kunhail,  4  Abb. 

wunst  them  aod  others,  it  woa  held  Fr.  .162;  Ooldman  v.  Mondt,  1  Citv  Ct. 

that  the  coord  thereby  acquired  jnris-  Hec  97;  Litdijidd  v.  Bitr-ineU,  5  How. 

diction  of  them,  and  aa  to  them  the  Fr.  341;  ScoU  v.  NiAU,  72Pb.  St.  115; 

judgment  was  valid.     It  does  not  ap-  S.  C,  13  Am.  Bep.  663. 

ort.11,1882,         §62.   [61.]     From  the  time  of  the  service  of  the  sum- 
mons,  or  the  allowance  of  a  provisional  remedy,  the  court 

When  court  ^  '' 

Si^So™*""^'  ^^^  ^^  deemed  to  have  acquired  jurisdiction,  and  to 

Appoaraoc*.     have  control  of  all  the_  subsequent  proceedings.     A  vol- 

10  Or.  498.        untary  appearance  of  the  defendant  shall  be  equivalent 

to  personal  service  of  the  summons  upon  him. 

WlLen  court  acquires  juriadlc-  not  a  special  appearance:  MuUer  v. 
tion :  See  notea  to  §  65  [54],  ante.  Higgint,  13  Abb.  Pr.  297,  An  ap- 
From  the  time  of  service  of  snmmona  pearance  of  a  par^  in  a  caose,  save  for 
in  a  civil  action  the  coart  is  deemed  the  paroose  of  tuing  advantage  of  a 
to  have  acquired  jarisdicdon  and  to  want  of  jurisdiction,  ia  a  general  ap- 
have  power  to  control  all  snbseqiient  pearance:  Foole  v.  JHeJanond,  42  Col. 
proceedings:  Woodward  v.  Baker,  10  443;  AtdlmanT.  Slehtau,  S  Nov.  112; 
Or.  49.  Therefore,  if  a  party  properly  Bank  nf  Valley  v.  Bank  qf  Berlxleg, 
served  with  process  leaves  the  state  3  W.  Va.  386;  food  v.  Coad,  41  Wis. 
thereafter,  and  without  answering,  26.  Within  the  meaning  of  a  general 
the  court  may  properly  enter  his  de-  appearance  comes  any  motion  which 
fanlt:  Haneockv.  Pico,  40  Cal.  153.  caUa  into  action  the  powers  of  the 
Ajppeftrance  —  Effect  to  waive  court  for  any  purpose  except  to  decide 
•emCQ  of  mmiaoiis.  —  It  is  a  gen-  upon  its  own  jurisdiction:  Wood  v. 
oral  rule  that  if  jamdiction  is  not  cou-  I%in7,  3S  Iowa,  lOG;  Cropatj/v.  Wig- 
ferred  upon  a  tribunal  by  law,  it  can-  genliom,  3  Neb.  116;  that  ia  to  say, 
not  be  conferred  by  consent  of  the  any  motion  which  aaks  for  relief 
parties;  Midialea  v.  Bitit,  3  Iowa,  which  can  ba  granted  only  on  the  hy- 
470.  Therefore,  when  want  of  jnris-  potheeUtbatthecoorthas  jurisdictira 
diction  over  the  subject-matter  of  tlie  of  the  cause  and  of  the  person:  Coad  v. 
action  appears  from  the  record,  the  Coad,  41  Wis.  26.  Coming  in  to  move 
defect  cannot  be  supplied  by  Bubmia-  for  a  continuance  has  been  held  a  een- 
sion  of  the  party:  Perkim  v.  PerJaru,  oral  inippearance:  Sargent  v.  Fbiid, 
7  Conn.  658;  S.  C,  18  Am.  Dec  121.  90  Ind!  501 ;  Stoddale  v,  BuotingAam, 
But  where  a  conrt  has  jnrisdiction  of  11  Iowa,  45;  Homey  v.  StipvM,  16 
the  subject-matter  of  an  action,  a  Oratt.  410;  JUarye-v.  Slroiue,  5  Fed. 
voluntary  general  appearance  wuvea  Eep.  494  (Nov.).  So  with  a  motion 
all  defects  m  process  or  in  the  aervice  for  a  change  of  venue:  Taybr  v.  Al- 
thereof,  and  confers  jurisdiction  over  lantk  <b  P.  R.  R.  Co.,  68  Mol  397;  the 
the  pui:ies:  Orade  v.  PcUmer,  8  filing  of  a  demurrer:  Kegg-v.  Weldea, 
Wheat  699;  WliHe  v.  N.  W.  Stage  10  Ind.  650;  Slauler  v.  ffolIotKO,  90 
Co.,  6  Or.  99;  Hayes  v.  ShaUticJt,  21  Id.  286;  plea  in  bar:  Ponder  v.  Mote- 
Cal.  61;  Deemand  v.  Superior  Court,  fey,  2  Fla.  207;  S.  C,  48  Am.  Doc 
69  Id.  274;  New  Torh  J:  B.  lifQ-  <^o.  194;  plea  of  the  sUtnte  of  limitations: 
V.  Om,  7  Col.  100;  Gardner  v.  TtUer,  mUtr  v.  ITAifeAeac^  66  Ga.  S83;  or 
2  How.  Ft.  241;  MvMas  v.  Clant,  3  plea  or  answer  on  the  merits:  Mix  v. 
Id.  27;  Din  V.  Palmer,  6  Id.  233;  Peopfa,  106  El.  425;  Frea  v.  Ti^tor, 
Peopfe  v.  Baadcer,  5  N.  Y.  106;  In  re  106  Id.  159;  CarroU  v.  Let,  3  GUi  t 
Macauley,  27  Hiin,  577;  Crystal  v,  J.  504;  S.  C,  22  Am.  Dec  350;  Jle- 
Kelly.  88  N.  Y.  285;  CalUn  v.  Ekk,  Kf«  v.  Metran,  31  Minn.  429.  An  ap- 
91  Id.  666.  pearance  and  motion  to  set  Ssido  eie- 
But  an  appearance  to  confer  jnris-  cntion  and  judgment  will  cure  a  de- 
diction  must  be  dearly  a  general  and  foot  of  non-aervice  of  summ~~        ' 
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denM  V.   CoUiKm,  Z7  Mua.  CSS.     A  named  a^  ilaf endant  ranj  yolnotarily  Oct  11,  USa, 

Grty  by  taking  an  appeal  aubmils  appear:   Iliggin  v.  RocLiotll,  2  Duct,  i^ 

mscH  totlie  juisiiictioD,  andwUTBa  6a2i  either  atlaw  or  in  equity:  A'elioii 

error  in  retnm  or  ■errice  of  process,  v.  j/oon,  3  McLean,  320.     A  person 

and  likewise  with  one  proeeca  ting  a  may  appear  by  attorney,  and  whon  lie 

writoF  error:  Cullonv.  CSiinmonaeaJth,  is  ao  represented  tlio  court  will  pro- 

9  Basil,   703;   Sairtr   t.   Harwt,    31  seme  that  such  attorney  was  aatbor- 

Hinn.  479j  Mobile  <C  0.  S.  R.  Co.  v.  ized  to  appear  for  the  party,  but  the 

Dak,  CI  Miss.  206;  Berlxl^v.  Kaba,  party  may  appear  and  proTe  the  con- 

13  Mo.   App.  502;  Heuie  v.  Morriton,  trary,  and  if  proved  ilie  appearance 

13  Id.  690;  h'hawany  V.  Love,  15  Neb.  will  not  confer  jarisdiction:  GraJiam 

142;  Sawlha  v.  £actey,  6  Mon.  70.  v.  Spaieer,  14  Fed.  Bap.  603;  Clarl:  v. 

Sjomui  (i/Jpfarance.  —  A  special  ap-  ffi&tf,  3J  CaL  540.  Non-reaiJenta 
pwrance  is  an  appearance  solely  for  may  appear  so  aa  to  confer  juriedic- 
Ih-'pnrposeof t^tinstheiurisdicUon:  tion:  McLean  v.  Lojayet^  BanL,  3 
Builu  V.  Si-kmda,  34  Ind.  2G1;  Huff  McLean,  587.  One  privileged  from 
V.  Shep^rd,  68  Mo.  2*6.  Where  a  service  of  process  may  appear  gener- 
party  appoara  specially  to  object  to  ally,  and  thereby  waive  his  privilovc, 
the  jarisdictioD,  he  should  connne  his  and  pleading  to  the  merits  is  such  a 
motion  to  that  aueation  alone;  ha  waiver:  liarriaan  v.  i/an-ison,  2^  Ala- 
may  test  the  qnertion  of  jurisdiction,  629;  S.  C,  66  Am.  Dec  227.  The  vol- 
bnt  tbereaiter  nmat  either  go  to  trial  nntaiy  appearaoco  of  the  state  confers 
or  qnit  th«  field altogeihor;  he  cannot  jorisdictioii;  Clartv.Beraard,  108  U.S. 
occupy  an  ambiguous  attitude:  Tomer  436;  and  so  of  the  United  States:  Jo/iii- 
r.  Moore,  62  Mo.  120;  Porttr  v.  Cht-  jonv.  SOomel,  89  N.  Y.  117.  Corpo- 
(ago  etc  R'u  Co.,  1  Neb.  IS.  If  a,  par-  rationc  may  appear  aa  well  aa  indi- 
son  qiecially  appear,  his  withdrawal  vidnala:  Xtfonwy-Gen,  v,  Ovardian 
without  pleadini  to  the  merits  does  M.  L.  /.  Co.,  77  Id,  274.  Infanta  or 
not  leave  him  aabject  to  (iie  jurisdic-  lunatics  may  probably  appear  by  their 
tion  of  the  court,  but  leaves  the  mot-  guardians,  or  guardians  ad  lilein. 
tar  aa  though  there  had  been  no  Effiet  qf  uninn^  pnxwu  bi/  apprar- 
ntpearance:  Oraluun  v,  Spenetr,  14  OKCe,  — A  general  appearance  confers 
rra.  Bep.  603.  such  a  jurisdiction  that  it  matters  not 

An  appearance  tor  the  sole  purpose  whetherthesummonsiasued  wasgood, 

of  moving  to  quash  a  writ  or  summooB  or  whether  any  process  waa  issued: 

or  Qie  service  thereof  is  a  special  ap-  Baldwin  v,  Marpku,  87  HI.  480;    (Voj- 

pearance,'and  will  not  waive  service  of  son  v.  Cone,  86  Jd.  47-     The  appear- 

process,  or  defects  in  the  writ,  or  sei^  auce  will  have  no  retrospective  eSei't 

vice  or  rotura  thereof :  LmigClaingy.  as  a  waiver,   but  will   operate  only 

Nortltem  Pacific  R.  R.  Co.,   10  Saw.  from  the  time  it  is  made.     Thus,  it 

17;   Lyman  v.   MOUm,   44  Cal.    635;  will  not  waive  the  bar  of  the  statute 

Saiular  v.  Fleming,  47  Id.  615;  Kent  of  limitationa  which  attached  before 

V.  Wett,  SO  Id.  185;  SoHtiem  Pacific  the  appearance:  Ethtridgcr,  Woodlei/, 

fffi  Co.  V,  Kern  Co.,  69  Id.  471.     So  83  N.  C,  13;  nor  will  it  waive  time  to 

with  a  motion  to  dismiss  for  want  of  plead:    Hai^eer  v.   FaJiie,   2  Or.   69; 

isananco    of    summons    within    the  Maud  v.  Wear,  55  CaL  25. 
proper   time;   Linden  0.  U.  Co.   v.         WiOidraieal    qf    appearamx.  —  Aa 

Sli^ilar,    53  Id-  245;   or  becanse  of  appearance  con  only  be  withdrawn  by 

want  of    service   within   the  proper  permission  of  a  court   exercising  a 

time:  A^ye  v.  Liteomber,  26  Pick.  2l!6;  sound  legal  discretion:  Rhode  Island 

or  because  of  objection  to  the  manner  v.   MoMadaaetti,   12  Pet.   760;  A^eu 

of  service  of  process:  Craryv.  Barbur,  A&ar^  it  S.  Ify  Co.  v.  Comlit,  13  Ind. 

I  CoL  174,     A  petition  for  removal  of  490;  CreiglUon  v.  Ktrr,  20  WalL  13. 

the  cause  to  a  federal  court  is  not  a  Allowing  the  appearance  to  be  with- 

general  sppeoisnce:   Smali  v.  Mont-  drawn  operates  to  allow  the  plea  of 

gomerji,  17  Pad.  Rep.  866;  nor  is  an  the   party    to    be    also    withdrawn: 

appearance  for  the  purpose  of  scttina  Crtighion  v.  Kerr,  tapra;  but  merely 

aside  a  default:  Oraj/v.  Hmoes,  6  CaL  allowing  a  plea  to  be  withdrawn  does 

662;  or  assessing  damages:  Srir/gi  V-  not  allow  the  withdrawal  of  the  ap- 

Bueolian,  45  Ind.  18.  peaiauce:  Id. ;  Eldnd  v.  Bank,  17  It* 
rKio   may    appear.  —  Any    person 
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TITLE  VI. 
OF  THE  PLEADINOS. 
S  63.     Forms  of  plaodings  henitoforo  ntinring  abolubsd. 
i  6i.     Pleading  on  the  put  of  the  plaintiff  mod  defenduiti. 

§  63.  [62.]     All  the  forma  of  pleading  heretofore  ex- 

-  isting  in  actions  at  law  are  abolished;  and  hereafter  the 

forms  of  pleading  in  courts  of  record,  and  the  rules  by 

which  the  sufficiency  of  the  pleadings  is  to  be  determined, 

shall  be  those  prescribed  by  this  code. 


md  redundant  matter  are  entirely  it 

oi  common  law  pleadiog  are  super-  Tarionce  with  the  spirit  of  the  code, 

isded;  Coi'dier  v.  SMoa,  12  Cal.  147;  and  may  be  Etriokeo  out  on  motian: 

Kiniiiill  V.  Lo/uiuu,  Zl  Id.  15&;   Wliile  gS5  [S4].    The  caose  of  action  or  maC- 

V.  Joy,  13  N.  ¥.  90.     And  tbo  forma  ter  of  defense  is  not  affected  in  tba 

of  pleading  axn  axclnsively  tbosa  pre-  lust  hf  the  form  in  which  it  may  be 

scribed  by  thia  code:  lienlach  v.  Par-  alleged:  iTiiler  v.  Van  Taael,  24  CaL 

ter,  10  Cal.  55S;  Jotway.  Coria,  17  Id.  463.     The  facts  constitntinK  it  must 

497.     Where  the  old  forms  contain  be  alleged  in  any  case:   De   Witt  v. 

the  allegations  necceaary  to  support  Hage,  2  Id.  4G8;  Lupion  v.  Litp(OK,  3 

any  particnlar  cause  of  action,  they  Id.   121;  Santpioa  v.  S(haefftr,  3  Id. 

may  be  used,  provided  they  comply  205;  Thayer  v.  Wliile,  3  Id.  229;  and 

with  the  proriaians  of  the  code,  and  ho  long  aa  the  pleadings  contain  facti 

■tatc  the  facta  constituting  thn  oause  [gta-ted  in  ordinary  and  concise  Un- 

of  action  in  ordinary  tuid  concise  Ian-  gnoge)  sufficiaot  to  constitute  a  came 

gnage;   bat  they  frequently  do  not  of  action  or  defense,  they  are  good: 

comply  with  these  proviaions,  and  are  Oraia  v.   Aldrieh,   38  Id.   630.    See 

therefore  unreliable.     UsniJly,   too,  Pomeroy  on   Remedies,  sees.  S06  et 

they  contain  Borplusage;  and  alljiongh  seq.,  where  are  explained  the  typesoC 

Una  will  be  rejected  m  sach  in  con-  plMding  in  Yogna  when  the  relormod 

stming  the  pleading,  if  no  objection  prooednre  was  adopted,  and  the  prin* 

be  previoosly  taken;  Dartt  r.  Utah,  oiples  of  the  new  system  are  stated. 

§  64.   [63.]    The  only  pleadings  on  the  part  of  the 
-  plaintiff  shall  be,  — 

1.  The  complair 

2.  The  demurrer;  or 

3.  The  reply. 
And  on  the  port  Of  the  defendant^ 

1.  The  demurrer:  or 

2.  The  answer. 
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OF  THE  COMPLAINT. 
S  SS.    Fint  pleading  to  b«  complaint. 
9  66.     Wlutt  comploiat  to  contain. 

g  65.  [64.]    The  first  pleading  on  the  part  of  the  plain-  oct  u,  u 

tiff  shall  be  the  complaint.  

§  66.   [65.]    The  complaint  shall  contain,—  fl?«?lei^ 

1.  The  title  of  the  cause,  specifying  the  name  of  the  oct  n,  is 

court,  and  the  names  of  the  parties  to  the  action,  plain-  — 

tiff  and  defendant.  ^^^^^^ 

2.  A  plain  and  concise  statement  of  the  facts  consti- 
tuting the  cause  of  action,  without  unnecessary  repeti-  la  or!  w& 
tion.  -  . 

3.  A  demand  of  the  relief  which  tho  plaintiff  claims. 
If  the  recovery  of  money  or  damages  be  demanded, 
the  amount  thereof  shall  be  atated. 

Oaption.  ^--  The   caption   include*  A  defendant  beinK  known  b;  two 

the  title  of  the  coniC  and  canae  and  names  may  be  sued  by  either:  Bagle- 

nsuoea  of  tbe  p&rties.    Tho  cation  is  <ton  v.  iSon,  6  Rob.  (N.  Y.)  G40;  or  by 

■aid  to  be  part  of  the  complaint,  and  the  one   by  which  he    is  gonerally 

ia  to  be  regarded  as  Huch  in  eonatraing  known   thonf;h  not  hU    real   name: 

itj    King  V.  Belt,   13  Neb.  400;  Mc-  Cooper  v.  Burr,  45  Barb.  B;  andwhere 

ChAry  V.  StrUilaM,  T  Iowa,  259.  one  ■  true  nEUne  is  not  not  known  he 

Nana  qf  coui-l. — The  name  of  the  may  be  sued  by  a  fiotitioua  name: 
court  in  which  the  action  is  brought  seeS103[I01],posf;  Crandatlv.  BeatJi, 
■honld  be  stated  in  the  complaint:  7  How.  Pr.  271;  Oardrurv,  Kraft,  i& 
HatdJM*  T.  Crocker.  16  How.  Pr.  336;  Id.  499;  Morgan  v.  ThHfl,  2  Cal.  662. 
though  it  waa  hold  that  if  the  court  Initials  or  middle  names  are  not 
waa  named  in  the  sammona,  tho  recognized  in  law:  Van  Voorfua  v. 
omiaaion  thereof  in  the  complaint  £uda,  39  Barb.  479.  It  isnot  groand 
would  be  a  technical  irregaUirity,  and  of  desinrrer  that  the  ChriatiaQ  name 
diu^ardcd:  Vtm  Naime  v.  People,  6  of  one  of  the  plaintiffs  does  not  appear 
Id.  1U8.  This  woa  nnder  the  old  New  in  the  record.  The  court  cannot  ja- 
York  code,  the  provi^on  of  which  waa  dicially  know  that  one  of  the  plaiadfis 
the  same  aa  the  preaeot  provision  of  had  either  a  Christian  or  a  hcathaa 
tbe  Or^on  code.  Batif  nocoortwas  name,  or  that  it  ia  necesaarily  un- 
named either  in  the  complaint  or  true  that  he  has  forgotten  it  if  be  bad: 
aummons,  the  omission  would  be  fatal:  Nelson  and  Dable  v.  Hig/iland,  13  CaL 
Ward  Y.  Strmgham,  1  Code  R.  IIS.  7S.     "Junior"  is  no  pa^  of  the  name: 

Namt»  qfpartiea.  —The  names  of  PeopU  v.  Cool;  14  Barb.  259;  S.  C,  6 

all  the  portie*  ought  to  be  atated:  HUl  N.  V.  67. 

T.  TAaldter,  2  Code  R.  3.  If  the  One  suing  or  beins  sued  in  a  repre- 
namea  ore  once  stated  they  need  not  tentative  capacity  Bboold  be  named 
be  repeated,  and  where  they  are  set  as  auch,  aa  well  aa  be  shown  by  aver- 
forth  in  the  title  of  a  oauae  they  need  ment  to  bo  such:  Scranton  v.  Farm- 
not  be  repeated  iu  the  body  of  the  eri'  Bani,  33  Barb.  627;  S.  0.,  24 
complaint:  Stanleyv.  Canipbea,  S  Cow.  N.  Y.  421;  Smith  v.  Laihmi,  8  Id. 
235;  but  they  may  be  dosienated  472;  Fooler  v.  Wettervelf,  17  Abb. 
therein  aa  "ptaintiff"  and  "defend-  Pr.  69. 
Hit'*:Id.;£owr9V.Ai<(oN,28Ind.473.  A  dcfeodant  aned  by  a  wrongname 
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cannot  move  to  Bet  aside  the  proceed-  to  maint&in  his  suit,  sjid  whicti  tlie 

ings,  but  .mnst  plead  in  abatement:  defendant  haa  t,  rigbt  to  controvert 

~  Miller  V.  Stelliner,   7  Boaw.   G92;   22  in  hia  answer,   sliould  be  distinctly 

How.  Pr.  B18;  contra:  BUtot  v.  Hart,  ftTOrred  and  set  forth;  Clay  Causiu  r. 

IM.  25;  I>ole  y.  Mantof,  U  Id.  138;  Simoiuen,    1   Dakota,   403;   AUeu   v. 

Gardner  v.  Clark,  21  N.  Y.  399,  re-  PatUrmn,   7   N".  T.   476;   Pi-indlt   v. 

versing  G  How.   Pr.   449.      A  mere  CaruUKrt,  15  Id.  425;  BrviDa  r.  /far- 

misnomar  13  a  formal  error,  which  may  men,  21  Barb.  608;  McKgring  v.  Bull, 

be  amended  before  or  at  tbe  trial,  or  16  K.  Y.  297;  UcNab  v.  LodJiart,  18 

afterwards:  Bm-na  v.  Ptrine,  9  Barb.  Oa.  495;  Qriggi  t.  SL  Paul,  9  Minn. 

202;  affirmed  16  Id.  249;  afflrmed  12  246;   Gray  t.  O^xrme,  24  Tex.   157; 

N.  Y.  IS;  Traver  v.  ESJoh  Ave.  R.  R.  Biddle  v.  Boyce,  13  Mo.  632;  and  this 

Co.,  G  Abb.  Pr.,  K.  S.,  46;  3  Keyea,  ia  important,  for  if  it  is  not  done  the 

497;    WUU  T.   MiUer,   7   Hnn,   427;  complaint  will  be  bad  on  dcmnrrer: 

and  will  be  disregarded  on  appeal;  Ortea  v.  Palmer,  15  CaL  444;  and  a 

Bank  <tf  Havana  v,  McOee,  20  N.  Y.  judgment    founded   on  a  complaint 

3G5;  Trailer  v.  Eigklh  Ave.  B.  B.  Co.,  defective  in  thia  respect  will  be  t«- 

7  Hun,  427.     Where  a  defendant  was  Tersed  on  appeal:  Battdkt  t.  Bray,  2 

■ervad  by  a  wrong  name,  bnt  jndg-  Id.256;evonthoagh  no  objection  waa 

meat  waa  entered  in  the  right  one,  it  taken  below:  Euaell  v.  Byron,  2  Ld. 

was  beld  to  be  without  jurisdiction:  SB;  for  an  omission  of  a  fact  necessai? 

MouUon  V.  Dt  MaCarty,  6  Koht.  410.  to  conatitnte  a  cause  of  action  wiU 

Data   of  Pleading;.  -—The  com-  not  be  cured  by  default  or  verdict: 

plaint  need  not  be  dated,  nor  state  the  Henlsch  v.  Porter,  10  Id.  555;  thongti 

time  when  the  action  WB8  commenced:  a  defective   ollogation  may  be  thus 

Maynard  v.    TalcoU,    11   Barb.   569;  cured:  Ruuetl  v.  Mixtr,  42  Id.  475; 

Smith  V.  Holma,  19  N.  Y.  271.     Al-  or  even  waived  by  joining  issue  npon 

legations  of  time  relate  to  that  of  the  it;  Datii  v.  Wait,   12  Or.  425.     The 

commencement  of  the  action,  whether  pleader  should  not  aver  conclasions 

in  form  iu  the  presant  or  past  tense:  of  law  in  place  of  the  facts;  Cod  v. 

7'otoj«/i«irfv.iVcirr«,7HaD,239.   The  Warren,   88  N.   Y,   37;   but  should 

worda  "  her  husband  "  in  tiie  caption  aver  instead  the  facta  as  they  exist, 

of  the  complaint  relate  to  the  time  from  which  the  court  will  draw  the 

when    the  action   waa    commenced;  proper  legal  conclasions;  Croptey  v. 

Broome  v.  Taytor,  9  Id.  I6S.  Siaiettj/,  27  Barb.  310;  Haight  v.  Child, 

Statement    of   foots   in    com-  34  Id.  18G;  Page  v.  Freeman,  19  Mo. 

plaint.  —  By  Uie  provision  that  the  421.      The  facta  to  be  pleaded  are 

complaint  must  contain  a  plain  and  physical   facts;   Lainrenee  v.    Wrljiii, 

concise  statement  of  the  facta  consti-  2  Duer,  673,  which  shonld  be  set  ont 

tating  a  cause  of  action,  ia  meant  the  in  auch  a  manner  as  to  p«wl  a  dia- 

facta  which  tiie  evidence  upon  the  tinct  traverse  and  a  definite  issne: 

trial  will  prove,  and  not  the  evidence  Cook  v.   Warren,  38  N.  Y.  37;  ilUe* 

which  will  be  required  to  prove  the  v.  McDenaott,  31  CaL  271;  and  plead- 

existeuce  of  thoea  facta:    ITooi^  v.  izig   fictions   is   improper;    BuA   v. 

8tT«iB,  10  How.  Pr.  48;   Dmuung  v.  Prower,  II  N.  Y.  352;  Ladceyy.  Vati- 

Thonua,   11  Id.  281;   Zimmerman  v.  derUU,  10  How.  Pr.  156;  Dunning  v. 

ifomno,  28  .Minn.  3C7;  Clay  County  v.  T'Aomoa,  II  Id.  281. 

SimoiiMn.  1  Dakota,  403;   O'Donohue  Ultimate   /aeli    to    be    alleged.  — 

V.   Hendrix,   13  Neb.   255;   People  v.  The  ultimate  and  not  the  probativa 

Byder,   12  N.  Y.  433;   Hyatt  v.  Me-  facts  should  be  pleaded,  but  it  haa 

ilaJion,  25  Barb.  457.     Bat  this  rule  been  hold  that  if  facta  are  pleaded 

does  not  apply  in  an  action  in  which  from  which  an  ultimate  fact  necoasa- 

all  the  facts  to  be  stated  and  the  evi-  rUy  results,  it  is  the  same  aa  thouRh 

denceof  them  are  synonymous:  Dav-  auch  ultimate  fact  were  spocificjffly 

mpori    etc.    Mfg.  Co.    v.    Tataaq,   5  pleaded;    Onbome  v,    ClarL,   60  Cai 

N,  Y.  Civ.  Proc.  R.  69,  74.  622.     But  if  probative  facts  or  taeU 

And  all  the  material  facts  consti'  unnecessary  to  be  proved  are  stated, 

tuting  the  cause  of  action  ahaulil  ba  they  may  be   diarcgarJcd   upon    tUa 

alleged;  Haydrnv.Sleadman.iiOT.SSO;  triu  or  stricken  out  on  motinn:  MUea 

Strinyer  v.  Z>o™,  30  Id.  320.     As  to  v.  McDermoU,  31  Id.  273;  BedeO  ▼. 

what  are  material  facts,  see  post,  §  03  Caill,  33  N.  Y.  581. 

[93].     It  ia  said  that  every  fact  which  FaeU    thould    he    dated    paMithtlg 

the  plaintiff  must  prove  t<ienibIohiLa  ami    coneUeiy.  —  The    facts    aboulil 
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c«rtaiaty    be    stated   positively    and  viood,  13  Ewb.  209;  that  a  p^krty  is  Oi!bll,U(% 

in.   traversable    form:    HeaOitrly   v.  entitled  to  a  thiag:  Draie  \.  Orqfool,  4*^ 

/ladley,  2  Or.  2B0;  Bloixv.  Bidnd,\i  10  How.  Pr.  377;  that  it  was  one's  

How.  Fr.  240;  IjOiM  v.  KendaS,  duty  ta  do,  or  not  to  do,  a  certain  act: 
6  Id.  60;  StaU  t.  T\gU.  28  Ark.  602;  CWj/  <tf  fiitfoio  v.  HoUovxf,  7  N.  Y. 
EtaU  Bank  v.  OSecr,  1  TAxa.  169;  493;  that  a  party  is  indelited:  Ma- 
Omni  V.  BilL  87  N.  C.  41;  and  not  ntt  v.  JUillard,  6  BodW.  645;  JtiAerU 
hypothetically  or  in  altematiTe  formi  t.  TreadaeU,  60  Cal.  620;  that  a  COQ' 
JmHS  t.  SamAy,  10  Or.  207;  Haail-  tract  ia  void  for  want  of  EofGcieDt 
fM  V.  Hough,  13  How.  Pr.  14;  Wit»  coosideMtioii;  Hamrru^  v.  Earlr,  68 
v.f<inninj7,9Id.643;  CoiammweaUk-v.  How.  Fr.  428;  and  the  like.  It  ia 
A  lieB,  6  J.  J.  Marsh.  480;  JaTTtiaon  v.  not  a  legal  concloBion  to  allege  that 
Sinn,  GO  CaL  132;  bat  thia  does  not  title  was  derived  by  gift:  MeCarty  v. 
prohibit  the  statement  of  facts  apon  Tarr,  83  Ind.  444;  that  a  person  is  of 
information  and  belief:  Tliaekara  v.  noaoDiid  mind:  Oharky'a  EiiaU,  67 
JeW,  1  Utah,  240;  Badvxmv.  Ma&ei-,  Cal.  274;  liiggi  v.  Am.  Tract  Soc., 
6  Sand.  654;  TnucoU  v.  Dole,  7  How.  84  N.  Y.  330;  or  that  a  covenant  of 
Pr.  221;  St.  Jolin  V.  £«r»,  24  Id.  377;  seisin  hss  been  broken,  and  that  de- 
but see  WiUia.^.^  v.  First  PrtAyterkm  fendant  was  not  the  tme  owner  when 
Soeietg,  1  Ohio  St.  604;  Ifeto  York  etc  he  conveyed  and  therefore  was  not 
/ran  }Yorh>  v.  SrniUi,  4  Baer,  362.  seised:   Wooify  v.  XaiKonAe,  68  How. 

A  pleading  shonld  contain  a  con-  Fr.  480;  S.  C,  87  N.  Y.  COS;  or  that 

eise  atatfiment,  without  nnnecessarf  tiie  plaiatifT  is  the  owner  of  certain 

repotitioD,  of  the   facta  conatitatins  lands:   Commitiionen   v.    Toaar/,    18 

the  cause  of  action  or  defense,  instead  Kan.  446;  BaHroad  v.  Ltahy,  12  Id. 

of  the  evidence  from  which  inioh  facta  124. 

may  be  inferred:  Smith  v.  Fotter,  C        A  fact  necessarily  nndetstood  or 

Or-  44.     Connla  have  been  held  to  impliedneednotbeolleKed:  Partridge 

be  entirely  onknown  to  the  code  ns-  v.  Badger,  26  Barb.  170;  Malcolm  v. 

tern:  Smerly  v.   ^roy  tte.  R.  S.  Co.,  O'JteiUy,  89  N.  Y.  150.     Thus,  that  a 

9  How.  n.  83;  2f<uh  v.  MeOauley,  9  deed  was  executed  implies  its  deliv- 

Abb.  Pr.  159;  Fern  v.  Variderbtlt,  13  ery  and  acceptance,  and  these  need 

Id,    72;   Foi  v.   Penn.  P.  S.  Co.,  2  not  be  alleged:   77uj™  v.  Keohik  C. 

Handy,   160;  Mays  v.  Leiou,  4  Tax.  Co.,  48  N.  Y.  263;  that  commercial 

88;  bot  in  Wilson  v.  Smith,  61  CaL  paper   was    indorsed    or   made   im- 

209,  it  is  held  tiat  the  plaintiff  may  ports  delivery:  Prindle  v.  Carmther; 

■et  out  hi«  facts  iu  different  forms  16  Id.   425;    LtijaseUe   Iii*.   Co.    v. 

when  there  is  a  fair  and  reasonable  Pogert,  30  Barb.  491;  and  so  do  the 

doubt  of  his  ability  to  safely  plead  words  "duly  assigned"  import  deliv- 

them  in  one  mode  only.  .  ery  and  acceptance:  Hoag  v.  Mendta- 

Argumente,  In/erenees,  and  mailers  Iiall,  19  Minn.  335. 
^  lalo  should  not  be  stated.     A  legal        Facts  which  ore  judicially  noticed 

conclusion  states  no  facta,  bnt  merely  are  to  be  regarded  as  matters  of  law, 

matter   of   law:  Haleh   v.    Pe£t,   ^  and  should  therefore  not  be  alleged: 

Barb.  575;  and  a  defect  in  this  regard  Coohv.  Tinman,  40 Iowa,  133.  Among 

is  fatal  if  tiie  objection  is  properly  such  are  pnlilic  laws  of  a  state  or  the 

raised  by  the  adverse  rerty:  Simfmm  United  States:  Haight  v.    ChUd,   34 

r.  Praffitr,  6  Or.  86;  Pamtey  v.  Erie  Barb.   186;  Suiianerion  v.    Columbian 

R.  P.  Co.,  38  How.  Pr.  193;  7  Abb.  7m.  Co.,  37  N.  Y.  174;  lietaeUv.  ffar- 

Pr.,  N.  S.,  166;  Fan  StJiaiekv.  fTinne,  wy,  40  Mo.  368;  Broum  v.  Slaie,  11 

16  Barb.  89;  Campbtll  v.   Taylor,  2  Ohio,  276;  .Brown  v. /Jajv/um,  21  Barb. 

West  Coast  Kep.   641;  Larimore  v.  508;  Plait  v,  Cravjford,  8  Abb.  Fr., 

H'effs.SQOhioSt.  13iDiaIv.  ramoB,  N.   8.,  297;  Morria  v.   Davidson,  49 

20  S.   C.  IG7,   176;  SCaie  v.  Svdaon,  Ga.   361;  Bagly  v.  C7,uM,  IG  GratL 

13  Mo.   App.  61;  Oaratr  v.  MeCul-  284;  BalUr  v.  Polmton,  75  Mo.  192j 

losgh,  48  Ho.  318;  Tatum  v.  Tattint,  matters  of  public  history:  Strirtner- 

ID  Ark.  194;  Pandally.  Skropiliirt,  4  fc«i  v.  Cofumifan  Ini.  Co.,  37  N.  Y. 

Met.  (Ky.)  327;  HenAfield  v.  AOen,  174;  Pavne  v.  Treadaxll,  16  CaL  220; 

3  Mont.   442;    Taylor  t.   Blt^   11  RUe  v.  if/«)ot,  27  Ark.  137;  Smith  v. 

Hinn.  256.     Among  such  are  an  all»  Stevtja,  82  111.  654;  Howard  v.  Moot, 

ntioa  that  a  certam  act  was  illegal:  64  N.  Y.  202;  Simmon*  v.  Trumbo,  9 

PtapU  V.  LiMavp,  3  Col.  428;  or  con.  W.  Ta.  36S;  Williams  v.  Stait,  67  Ga. 

tru7  to  the  statute:  Bndth  v.  Zocit-  260;  geography  of  the  country:  Hineh- 
13 
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Irg  T.  BtdcttM,  23  Wis.  328;   Witu^  190;  or  seekiug  to  reccv^^r  on  ui  cx- 

jMseoget  Laic  Co.  t.  Younrf,  40  N.  H.  prosa  promise  and  also  an  an  implicU 
-  420;  Ptopte  v.  ffnuc/*!-,  41  N.  Y.  307;  promise  for  tho  aamo  thing:  llaatt  v. 
Wri'jM  V.  JIaulint,  28  Tei.  452;  Oil-  Sroum,  21  Minn.  103.  ft  Wilton  v. 
IviY  V.  Moinie,  19  Iowa,  319;  treatiei  SmiHi,  Gl  Cal.  209,  cited  m  ono  of  Uio 
or  proclaniatioiiB :  LaeroLc  v.  Sarnain,  precodin"  subdivisions  of  thia  noto 
i^  Fed.  Rep.  489;  Uail^  Slala  v.  is  good  Ian-,  some  of  these  coses  ara 
RfSna,  9  How.  127;  Dole  v.  WiUon.  not  then  kw,  for.  that  case  holds 
m  Mian.  625;  Dunnini/v,  Nan  Aibang  that  facts  constituting  the  cacae  of 
tic  It.  II.  Co.,  2  lud.  437;  Periiiu  v,  action  may  be  set  ont  in  more  than 
Itogen,  35  Ind.  124;  S.  C,  9  Am.  Rop.  one  form  if  there  is  fair  or  ressoiialile 
030;  and  ioo  HiU  v.  Baktr,  32  Iowa,  doubt  of  the  pleader's  ability  to  safely 
3CK!;  S.  C,  7  Am.  Bep.  193;  matters  of  plead  them  in  one  mode  only, 
science  and  art;  LakfV.  CalhounCo.,  62  Allajationi  qftimt.  —  If  time  ia  ma- 
Ala.  115;  Adlerv.  State,  55  Ala.  Ill;  terial,  it  must  bo  alleged:  Moxjeyv. 
,yfcitev.  OoyrWir,  11  E.  1.592;  fliDuntv.  Alaxlfg,  2  Met  (Ky.)  311;  Ptople  y. 
Piper,  01  U.  S.  37;  Ptople  v.  Lkee  Kee,  Eydtr,  1 2  N.  Y.  433.  It  ia  not  osually 
Gl  Cal.  4W;  Clov'jh  v.  Gognint,  40  material,  cieept  when  daicribing  a 
Iowa,  325;  Brigit  v.  Slate,  68  Wis.  39;  written  instrument  bearing  a  written 
S.a,4GAm.Uep.  631;  seals  of  foreign  datet  //oufantl  v.  i>atu,  40  Mich.  545; 
states;  Lasier  v.  IValcott,  20  N.  ¥.  or  alleging  performance  of  a  condition 
140;  Lincoln  v.  Baltelle,  6  Wend.  475;  prcceifent  to  a  right  of  action:  Lock- 
SfoagWnv.  Stale,  17  Ohio  St.  4G3;  lOtf  imal  v.  Bi^toio,  11  Minn.  113;  Vanee 
U.  S.  646;  orpiiblio  offices:  Slate  v.  -v.  Blair,  18  Ohio,  632.  When  it  ia 
WilliatHi,  5  Wis.  308;  Jiagland  v.  material  and  essential  to  the  cansa  of 
Wjtnn,  37  Ala.  32;  Devxet  v.  Colorado  action,  it  must  be  stated  with  precis- 
Co.,  32  Tci.  570,  etc.  Courts  will  ion  and  positively;  an  allegation  that 
judicially  notice  their  own  recorils:  "onorabout  acertaindaj,"etc,  will 
StiiU  V.  Ho^ianer,  35  Wis,  393;  State  not  be  mfficleat:  Loebeood  v,  Sigetom, 
V,  Boaen,  IG  Kan.  475;  Eobiasoit  v.  11  Minn.  113,  and  there  is  no  pre- 
Broiea,  E2  111.  279;  Slate  v.  ScMlUtv/,  snmption  in  faivor  of  the  pleader  in 
14  Iowa,  455;  and  ofBcere  and  their  regard  to  time:  Balek  v.  WiJioii,  25 
signatures:  Marhinium  v.  Barnes,  60  Id.  289;  Williamt  v.  NedU,  06  lud. 
Barb.   91;  Mastenon  v.  Le  Claire,  4  171. 

Mi:in.    103;  Noireti  v.   JUcIIenry,    1  Alltffationi  qf  plaee  ore  gencmlly 

Mich.  227.     And  see  Himinelmatm  t.  material  if  the  matters  pleaded  oro 

lloadlru,  44  Col.  213.     Bat  they  will  local    in   their  nature:   Kermtfj/a  v. 

not  take  notico  of   municipal   ordi-  Beatty,   0    Barb.   429.     Tlins,  if  one 

Aances;    Harher   v.    Mayor   etc.,  17  contracts  to  do  a  certain  thin^  at  a 

Wend.  190;  Oaniii  v.  Wella,  S  Iowa,  particular  place,  an  allcgattou  of  fad- 

280;  Porter  v.   Waring,  69  N.  Y.  250;  ura  to  do  it  nt  that  place  ia  necessary 

Lucker  v.  Commomeeaiei,  4  Busli,  440;  to  a  good  complaint:  Clark  v.  DaUt, 

Wisom  V.  Bnrlx,  23  Minn.  254;  nor  20   Id.   42.     Where  a  contract   was 

'  e  statutes,  as  will  be  seen  void  at  the  place  where  it  was  made, 

\  this  note;  nor  of  customs  tho  place  wliero  it  was  made  mast  be 

or  DEagua:  Ooldamilh   v.    Baun/tr,    4S  averred toshowitsinvalidity:  TVio^/icr 

Cal.  209;  SuHnun  v.  JJnae.  2  CJoL  424.  v.  Monis,  1 1  N.  Y.  437. 

Consiiteiiqf  in  j^eadinj,  — The  alle-  Allegationa  q/'_  guantilj/  or  value.  — 

gationa  in  a  complaint  should  l>e  con-  Great  precision  is  not  roqnireJ  in  thia 

sistcnt,  and   if  not  so  the   plea<ling  regard:  Marii'i  v.  Kanoime,  2  Abb.  Pr. 

will  be  construed  gainst  the  pleader:  330;  and  they  generally  need  nut  be 

llilkbraalv.  BooHi,  TTix.  591  iUuiUing  proved  as  aUegod:  ChamUee  \.    J/"c- 

Jftwcwdwi  V.  O'Connor,  29  Oluo  SL  Jieiait,  31  Art.  i:;5.     Strictness  as  it 

055;  Bailer  v.  Kaul'iaet,  8  ICan.  671.  regards  alingations  of  quantity  is  not 

A  co-jiploint  which  seeks  to  affirm  a  generally  required,  unless  the  subject 

contract  and  also  to  set  it  aside  is  bad  of  the  averment  ia  a  record,  ur  wriLtcu 


furUier  : 


tor  inconsistency:  Trimlite  v.  Doly,  instrument,  or  an  cxpre 
10  Ohio  St.  VZ'J;  so  is  a  complaint  Gioinml  v.  Pliillip,,  3  Term  Reu.  0*3; 
claiming  for  a  converaion  and  also  for  Van  Benttelner  v.  Jonea,  2  Barb.  043. 
redelivery  of  the  property:  JfoaroeW  In  an  action  for  goods  sold,  orforsor- 
V.  Fantham,  7  How.  Fr.  230;  a  com-  vices,  the  allegatian  of  the  valno  there- 
plaint  for  rent,  and  also  for  nse  and  of  in  the  complaint  is  held  material : 
occupation:  Jhan  y.  Leoaard,  9  iUuu.  Oregory  \.  Wright,  11  Abb.  Pr.  417; 
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meret7  nominal,  theaTermentiSTalae  obtained  without  making  payment  oi 

b  mwely  formal:   Woodr^f  v,  CO^,  deliTsry,  or  oa  call,  according  to  tlie 

2S  Barli.  505.  terau    of   ulo.      A   payment   mado 

Demand,  Avtrmaa  qf.  — When  a  Bft«r   that   time,    tliough    it   might 

ilemaml  is  a  preraqnisite  to  hringing  wtiBfy  the  debt  for  the  price  of  the 

•ait,  it  mast  be  aUeged  in  tho  com-  goods,  woold  not  remove  the  taint  of 

plaint  and  proved  a:i  the  trial;  Moore  fmcd  from  Uio  transaction  by  which 

r.  ffadrnn  B.  R.  Co.,  12  Barb.   156;  the  goodg  were  obtained,  i 


BoutatU  V.  O'Kt^t,  32  Id.  434;  State  maud  for  the  goods  before  bringing 

v.  Cawla,  6  Ohio  St  67.     And  if  it  trait  ia  uimeoeaBBry:  BieBart  v.  Lay, 

be  ezpreuly  agreed  by  contract  that  36  Id.  106. 

neither  ptuty  aiudl  be  liable  for  non-  A  co-tenant  mast  make  a  demand 

pBrformanco  until   after  demand,   a  before  amng  to  be  admitted  to  poaaea- 

■nit  cannot  be   maintained  without  aion.  and  a  denuil  is  proof  of  ouster 

allying  demand;  Ftrntr  v.  WiiUamt,  by  the  co-lflnant;  Miller  v.  iTi/eri,  46 

37  Barb.  9.     A  demand  before  suit  is  Cal.  53S,  539^  Ifebrard  v.  Jcfftrmn  O. 

necessary  in  an  action  for  detention  of  .£  8.  M.  Co.,  33  Iii.  290.     In  cjsct- 

Siroperty  of  which  one  become  law-  meat    by  landlord    against    tenant, 

ally  poatessail:  Baird  v.  WaJker,  12  where  the  latter  denies  the  plaiatiS'a 

Id.  298;  aUlxtt  V.  BoberU,  67  N.  Y.  title  in   hie  answer,   no   demand  ii 

"    "'            V.  Lyons,  65  Id.  671.     It  necesaaiTr;  Sinilh  v.  Oyg  Sliam,  16  Id. 

role  that  when  the  pos-  90.     A  denial  in  the  answer  that  the 

■esaion  of  property  ia  originally  bc-  relation  of  trustee  and  cftttd  que  trtat 

qnired  by  a  tort,  no  demand  previoas  eiists  between  tlie  pajtios  dispenses 

to  the  institatioD  of  snit  for  ita  recov-  with  the  necessity  of  Hveiriug  in  the 

aj  IB  necessary.     It  is  only  when  complaint,  or  proving,  a  prior  demand 

the  original  possession  is  lawful,  and  and  refnsal:  ParroU  v.  liijei-i,  40  Id. 

the  action  relies  npon  the  unlawful  014.     If  a  vendor  sells  and  conveys 

dotention,  that  a  demand  ia  required:  land  with  a  verbal  agreemcDt  that  tbo 

Led/ey  V.  Hayi,  I  Cai.  ISO;  faigev,  vendee  ahall  pay  tho  pnrchaso-money 

O'Neal,   12  Id.  496;  Ham  v.  Henda--  when  demanded,  no  dcmimd  is  nocca- 

jon,  50  Id.  367;  Sargaa  v.  Sturm,  23  sary  before  bringing  snit  to  enforce 

Id.  360.     Thus,  if  a  sheriff  takes  per-  tho  vendor's  lion:  OallUQUr  v.  Mart, 

sooal  property  of  one  person,  under  50  Id.  23. 

*  process  against  another,  though  in  Aa  to  money  claims,  a  party  receiv- 

possession  of  that  other,  he  takes  it  ing  money  to  the  use  of  another  is 

tortionsly,  and  no  deniand  is  neces-  rightfully  in  possossioo,  and   cannot 

tary;  Bmtaart  v.   Craddoei,   30  Id.  be  sued  until  after  the  same  Is  dc- 

190;   Wtanum  v.  Englith,  38  Id.  563.  inondedi  Baiia  v.  Crota,  G  Cat.  31.  In 

Where  the  defendant  contracted  with  an  action  against  an  agent  for  not  oc- 

a  [actor  who  was  in  his  dsbt  for  cer-  counting,  etc.,  a  requeat  to  account 

i_-_  _..._  >._,  i.i.._  i_  j...i_  .1...  1                .  the  balaoco  muat  bo 
H.,  sec.  331,  and  the 

him  on  toquiry,   that  a  portion  of  cases  there  cited;  Biuliaett  v.  McCaa- 

them  belonged  to  another,  nis  taking  ley,  T  Id.  422.     There  is  no  necessity 

•Dch  portion  was  an  unlawful  aasump-  for  a  demand  for  damages  iu  a  suit 

ti<Hi  of   ownership  and  a  conversion  against  tho  sureties  upon  an  injunc- 

of  the  property,  and  no  demand  was  tion  bond:  Broumtr  v.  DavU,  16  Id. 

aecesBBr;  previous  to  bringing  suit:  II.     In  an  action  on  a  promissory 

BerSierv.  Mailen,  11  \A.2(S&.     Certain  note,  payable  on  demand,  it  is  not 

personal  property  owned  by  plaintifl^  necessary  to  aver  or  prove  an  actual 

but  which  was  used  by  A.  £  O.  noder  demand  before  bringmg  suit,  tho  in- 

»•  contntct  of  hire,  was  attached  by  atitution  of  the  suit  bemg  a  demand: 

the  sheriff;  plaintiff  having  made  a  Zal  v.  Duht*,   12  Id.  479.     No  aver- 

demand   for  the  property  upon  the  ment   of  demand  is  necessary  in  an 

•heriS*,  but  not  npon  A.  a  Q.,  it  was  action  on  a  note  payable  oq  demand: 

held  that  the  demand,  if  necessary  at  Uirtt  v.  Brook*,  50  Barb.  334;  Jlow- 

•11,  WH  made  on  tbe  proper  person:  ^crul  v.  Edmomla.  24  N.  Y.  307;  IFer- 

Woadworih  v.  KnoKlion,  22  Id.   164.  Wot  v.  Woolaerhin,  41  Id.  681;  Men-Ut 

And  where  persona  fraudulently  in-  v.  Todd,  23  N.  Y,  28;  S.  G.,  6J  Am. 

tend  to  procure  goods  without  x>&y-  Dec.  243,  and  see  the  extended  note 

meat,    the    fraud    is    consummated  thereto;  Pieree  v.  FatlterQtU,  2  Bing. 
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N.  C  IGT:  nor  in  itn  wtion  npon  tnil  tho  whole  thereof  from  pUinliS 
contract  to  pay  money  abaolutel]';  and  still  kept  and  detained  tee  tunc, 
-  fS.int  flivfT  Sink  V.  RorKTt,  7  Boaw.  thU  was  held  not  intended  to  be  lh« 
493;  Laie  Oataiio  Oe.  R.  R.  Co.  v,  averment  of  a  spocial  and  [armil  it- 
MaaoH,  IG  N.  Y.  4S1.  The  same  rule  muiil  and  relnial  to  deliver,  witMn 
ia  opplicd  to  other  iastrumenta  for  the  meaning  of  the  law  applicable  to 
tho  i>ayi»ent  of  money:  llallxrk  v.  pleadings  in  this  class  of  acttom^ 
Moit,  22  Cal.  2;S;  GiVrnv.  SoUhnm,  CanrpbrUy.  Jotia,  38Id.509-ail.  A 
B  Barn,  ft  Ailol.  91 1 ;  Baw^n  v.  Qra-  draft  which  does  not  specify  the  kind 
ham,  I  How.  220;  Ilai'jamlfr,  I'iiKfiil,  of  monc^  in  which  it  is  payable  ii 
6  ilarr.  (Del.)  268;  Ity-nanv,  Foaltr,  payable  in  currency,  whetficr  draini 
3  McLean,  4G7;  D^r  v.  Rieli,  1  Met  abroad  or  not;  and  a  demand  of  pay- 
ISO.  Where  dcfondant  agreed  to  pay  ment  thereof  in  gold  coin  by  a  noUiy, 
a  auni  of  money  in  grain  at  the  mar-  with  a  protest,  etc ,  ia  not  sufScient 
kct  price  on  a  certain  day  named,  it  to  charge  the  drawer:  Law/enUrger  i. 
was  held  that  after  the  day  named  Krajer,iSJA.  100.  Where  a  demand 
the  plaintif  was  under  no  obligation  is  necessar;,  the  mere  fact  that  a 
to  receive  payment  i:i  grain,  and  no  greater  ssm  is  demanded  than  th« 
demand  of  the  grain  by  him  waa  party  is  entitled  to  will  not  defeat 
neceasary.  The  amount  became  a  the  action,  unless  the  defendant  sbowi 
ilcbt  in  money  from  the  time  of  de^  that,  upon  such  demand,  he  offered  to 
built:  Marahall  v.  FtrrjtaoH,  23  Cal.  pay  tho  sum  the  plaintiff  was  r<allj 
60;  Goodmn  v.  holbrool,  4  Weni  entitled  to,  and  that  it  was  rofnseJ: 
»77;  Feck  v.  Hubbard.  11  Vt  C12;  DudUg  v.  Thomat,  23  Id.  310.  Where 
TWnwndv.  IPef/f,  3  Day,  327;  2  Par-  a  demand  is  made  by  attorney,  (he 
sons  on  Contracta,  1G3.  P>rty  has  a  right  to  require  reason- 
If  a  demand  is  necessary  to  fix  the  able  evidence  of  the  anuority  of  the 
ll.lbility  oF  sureties,  it  must  be  made  individual  to  make  it;  bat  if  no  ei- 
bcFore  suit,  and  averred  and  proved:  ception  is  taken  at  tbe  time,  then  a 
jiloitjan  V,  JItmie*,  63  Cal.  243.  Gen-  lubseqaent  commencement  <^  a  mit 
orally  a  demand  of  the  principal  by  the  party  in  whoso  behalf  it  was 
debtor  is  necessary  to  fix  tho  liability  made,  cloimiag  under  meh  demand, 
of  the  guarantor  of  a  debt:  ilillUxn  isaradficationof  it,  and  ispn'Ra/adi 
T.  Bytrlff,  C  How.  Pr.  218.  A  prom-  evidence,  at  least,  that  it  was  mads 
ise  by  on  iiidorser  or  guarantor,  after  by  bis  authority:  Baxter  y.  McKittla;/, 
maturity,  to  pay  the  note,  with  notice  lli  Id.  77;  Fagne  v.  Smiti,  12  N.  H- 
ot  the  laches  of  the  holder  in  not  34;  Conaah  v.  Hale,  23  Wend.  462. 
demaniltng  payment  of  the  payor,  A  <]emaiid  upoa  one  joiat  debtor  is  a 
dispenses  with  tlia  :ioccsHity  of  prov-  doinood  on  both  and  may  be  so 
ing  demand  and  notice:  Ciirlu  v.  averred:  Baird  v.  Walter,  12  Barb. 
Spragiir,  61  Cal.  239.  203;  OeUltr  v.  Acotta,  9  N.  Y.  227. 

Concerning  the    form   of   demand,         CondiUont,  averment  i^ petfomiaaec. 

whero  tbe  demand  is  required  to  lie  — 'Where  a  rightof  action  dependson 

made  in  a  particular  form,  the  com-  the  performance  of  conditions  prece- 

plaint  should  allege  that  it  wm  maJo  dent,  such  performance  most  be  aver- 

la  such  form:  Carpenler  v.  Brown,  C  red:  Bi(fonl  v.  N.  T.  L.  I.  Co.,  60r. 

Barb.  147;  Btmlt  v.  Stevtna.  21  Wond.  334;  Ooifeji  v.  Morton,  U  N.  Y.  25; 
ISO.    lu  a  case  wliere   tliero   wm  a     Wol/t  v.  Hoicks,  10  Id.  197;   ITdA  v. 

specific  averment  in  tho  complaint  Sntil/i.  C  ■Col.  3W.     And   see  Ftrrii 

that  defendants  were  requested  and  v.    Fiirdj/,    10  Johns.   3S9;   Eabb  v. 

rcfascd  to  pay  the  nmoimt,  which  fact  Jfoiifrjo-iisry,  20Id.  15;  Fieitav.  Brier, 

waa  not  domed  by  the  answer,  and  22  How.  Pr.  194;  Jenmrvja  t.  Mots,  4 

tlie  complaint  was  duly  awom  to,  the  Tax.    452;    Ckndtnnan  v.   Fauhel,    3 

supreme  court  declined  to  allow  any  Mo.  230;  Hanifon  v.  Tdi/lor,  3  A.'  K. 

objection  to  bo  raised  to  the  averment  Marsh,  168;  Wilcoa  v.  Cohn,  6  Blatchf. 

for  tho  first  time,  after  verdict  and  340;  Lig!i(foot  v.  CoU,  1  Wis.  26.     Or 

judgment  io  the  appellate  court:  .Afilb  at  least  the  performance  of  all   tbe 

V.  ISarney,  22  Cal.  251.    Where  plain-  conditions  on  the  nart  of  the  pleader, 

tiS  averred  that  defendant  had  foiled,  generally:  Home  Im.  Co.  v.  fJuie,  43 

refused,  and  neglocted  to  return  cer-  Ind.  418;  Loary  v.  Megee,  62  Id.  107; 

tain  personal  property   to  plaintiff,  CraiBford  v.  StOerfield,  27  Ohio  St. 

but  iiad,  since  a  day  named,  wrong-  421 ;  Saiilh  v.  Baibvad  Co.,  19  Wis. 

fully  kept  and  detained  said  property  323;  lusuranee  Co.  t.  MeOootef,   33 
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Otio  SL   5K;  Schabacherv.  Otrman-  Sdenler  or  Kitowhdgt,  Averment  (tf.  Oct.ll,lS6% 

lam  de.  /u».  Co.,  59  Wis.  80.    And  —  WIctg,  as  in  soma  caaes,  knowlei3^  ^^ 

u:  Ftmr  y.  Home  Mnt.  Ins.  Co.,  47  conjititntcg  the  giat  of  the  action,  it 

Cil.  4IQ)  £tna  las.  Co.  ▼■  KUtla,  81  must  ha  sverred  ia  order  to  mnlntaiu 

ImL  9Jj  Bie&ardton  v,  Iforlh  Mo.  In*,  tha  action:   Vrooman  v.   Lawyer,    13 

C)..  5T  Mo.  413.  Johna.  339;  Tifft  v.  Tjffl,  i  Denio,  175; 

1q  this  state  tbia  lattar  averment  HuS^rd  t.   haaetl,    24  Barb.    404. 

If  rjfficicDt:  See  %  87  [SG],  jiost.     But  Thus,   concerning  an   animal,   other 

if  a  prty  undertake?  to  set  out  spe-  that  one  of  those  fenz  natvrce,  the 

cibcally  the  fact  of  the  performance,  person  who  keeps  Uiem  is  not  liable 

he  uinst  do  eo  with  all  particularity  tor  an  injurjr  oUegod,  unless  ho  had 

utd  itrictneffl:  Home  Iiu.  Co.  v.  Dvke,  notice  of  the  vicioas  propensity  of  tha 

43  Ind.  418;  Franljort  Bank  v.  Corni-  animal;  Faireldid  v.  BeMUy,  30  Barb. 

CirfaH,  11  Wis.  39S;  Datii v.  Barron,  147;  Earl  v.   Van  AUtine,  8  Id.  030; 

1310.227.    Sotting  out  performanca  Laeerone  v.  Man^nti,  41   Cal.  138} 

of  iconditiaa  precedent  in  tha  Ian-  S.  C,  10  Am.  Bcp.  269;   Partlmo  v. 

guage  of  tho  condition  is  snfBoieot;  Haggarty,  35  lod.   178;    Wormley  v. 

i'iiii(iT.i.£oyJ,  lOGratt.  296.    Where  ffr™>  G5  DL  251;  Knni^wy  v.  iuir!, 

eoa  pleads  m  cicuse  for  non-perform-  1  N.  Y.  515;  WoriJ,  v.  Qiaiitq,  L.  K.  2 

ance,  he  should  state  his  rcailiuess  to  0.  F.  1,     In  actions  for  deceit  io  a  sale 

pixfonn  sn  J  the  facta  constituting  the  of  chattels,  where  fraud  isthogistof 

excuse;  Oolfcy  v.   Mortem,    11  NT  Y.  thoaotion,  thasctentermustbeavorreil: 

K;  SnilA  t.  Brown,   17  Barb.  431;  Moore  v.  Ifoble,  63  Barb.  425;  but  in 

Boculiu.  Co.  V.  Duh,  43  lod.  418;  breach  of  warranty  ia  a  sale,  this  is 

Corwwtilv.  Uaight,  21  N.  Y.  462.      It  not  necessary:  Id. ;  nor  ia  it  necsssar? 

is  nnnocessary  to  make  a  tender  of  in  an  action  for  trespass  by  defend- 

petfonnance  when  it  would  bewholly  ant'a  animal  on  plaintiff's  lauds:   Can 

migitory:  jKorirr  v. //arer/jf,  50  Barb.  Lemxyv.  Lyix,  I  N.  Y.  515;  Jjkkingon 

19;  Rfody.  Lambert,  10  Ahb.  Ft.,  N.  v.  iTcCoy,  39  Id.  401 .  When  these  alle- 

S.,  ISS.    Ia  case  of  mutual  and  recip-  gationa  are  necessary,  they  should  be 

tocal  conditions  to  be  perforuicd  at  positive  and  distinct :  Sptncerv.SouOi' 

Um  Bme  time,  plaintiff  must  aver  not  v:ici.  9  Johns,  314;  Zabrialx  v.  SmiUi. 

a]l7rQiJiiiess,bDtactaalpcrforai3nce  13  N.  Y.  322;  but  it  is  sufficient  to 

or  tender  of  performance  on  his  pLirt:  allego  that  the  defendant  "  falsely  and 

llttmt  t.    iVirkmann,    1   Kaly,   5S;  fraudulently  represeotod,"  etc. 

n'iEiMu  T.   Healeij,   3  Denio,    363;  Fi-avd,  Averment  qf.  —  To  maintain 

B«*n-v.  Conrotft,  13N.  Y.  108.   Sao  an  actiou  ou  the  ground  of  fraud,  it  is 

Tas  Sduidc  y.   Winnr,  IG  Barb.  89;  not  sufhcient  simply  to  aver  fraud, 

ViUiy.  Smilk,<i  Col.  3G5;  Delaicare  but  the  facts  and  circurnstancea  con- 

ttc  Canai  Co.  v,  Pmn.  Coal  Co.,  50  N.  itituting  the  fraud  must  be  set  forth: 

y.!»;Sniaiv.  ;?r<ra:7»,17Barb.431;  Kimler  v.  jlfaci/,  7  Cal.  207;  Davit  v. 

Si  Pawl  Dip.  i^oRS  qf  Temverarux  y.  Jfo'jituon,  10  Id.  412;  Oailandv.  Car- 

fimes,  9  Mian.  1B7;  Oriffiila  v.  Hen-  penlier,  21  Id.  GGG;  CaaUe  v.  Bader, 

ierm.  49  CaL  566.  23  Id.  77;  Semple  v.   Haiiir,  27  Id 

Holia,  Avermatt  c/.  —  Where  both  1G6;  Kent  y.  Snyder,  30  Id,  674;  Per- 

psrltca  alike  «t«  supposed  to  be  cog-  Unt  v.  Center,  35  Id.  72G;  O.  ii  V.  R. 

ninnt  of  a  feet,  notice  need  not  be  B.  Co.  y.  Ptamaa  County,  37  Id.  303; 

■»erted:  CWe  V. /e«up.  2  Barb.  300;  ffoc.  Sop.  .C.  v. //unu,  60  Id.  202;  C/iau- 

Cbugh  V.  Hofman,  8  Wend.  4SW;  Car-  lauqve  County  Bank  v.   Wlate,  0  N.  Y. 

SAy.CiJabaete.Il.  fl.  Co.,  4  Ahi.  70;  236;  LiMy  v.  flosrfo-rinj,  55  Barb.  202; 

Iratif  themattor  is  to  bo  coiiaidered  Buttery.    Ti^fe,  44  Barb.    \(j6;  Smith 

ulyuiKiaore  properly  in  the  knowl-  v.  Sinit,  77  Mo.  209;  DaraeUv.  Rowl- 

edge  of  the  pleader  than  the  adverse  and,  30  Ind.  342;   IKea*  v.  Wiight,  98 

putj,  and  it  is  »  fact  without  notice  Ind.  336;  Bailey  v.  Ryder,  10  N.  Y. 

of  rhichthe  action  could  not  bo  main-  3C3.     A  mere  general  charge  of  fraud 

taiaed-noticoshooldboavcrrod:  Bath  ia  a  legal  concluaion,  aad  insufficient: 

^.CrUthjUld,  i  Ohio,  ltd;  Unty.  Pad-  Clark  v.  Da^n,  G  Iteb.  192;  Butler  y. 

effimi,  10  Mass.  238.     If  from  the  na-  Tufa,    44    Barb.     ICG;   O'Kenilon  y. 

tore  or  terms  of  a  contract  a  party  is  Barnes,  43Iowa,  GIO;  ilaaoav.  Searlei, 

oititled  to  notice,  it  must  be  averred:  66  Id.  532;  Leanmwortii  etc.  11.  It.  Co. 

ITaidWT.  ft'otter,  23N.  H.  471;  and  v.  Dou'jla3aC(mnt-/,  ISlCan.  100;  MiU. 

the  nme  nlsa  iHiply  to  excuse  oF  no-  Loan  etc.  Auoc.  v.  Price,  10  Fla.  127. 

tioa:  Atne|r  v.  fiteler,  4  Saiid.  603.  The  facts  upon  which  the  charge  of 
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fraud  IB  based  must  be  specificallj  al-  property,  a,  geuaral  or  special  owner- 
leged  in  the  complaint:  Piiynt  v.  Et-  ship  must  be  averred:  Baheith  t. 
"  m,  54  Cal.  330;  Davi»  t.  Jtobiaaon,  PMUs,  15  Wis.  223;  TiauiU  v.  Cram, 
10  Id.  412.  Plaintiff  is  not  required  13  Kan.  344;  Balxr  v.  CorduxU,  6 
by  this  rule  to  olLegQ  with  miuutencsa  CoL  199;  St.  Loaia  etc.  R.  R.  Co.  v. 
all  the  particulars  and  circumstancea  Hetcli,  3d  Ark.  357;  Stiekney  y.  Smith, 
which  constitute  the  evidence  of  the  6  Uion.  48C;  SeofUld  y.  WkUdegge,  49 
alleged  fraud,  tint  ha  must  make  the  N.  Y.  259;  8.  C,  12  Abb.  Pr.,  N.  S., 
charge  with  sufficient  distinctness  to  320;  TliomipKiu  v.  Slriaut,  29  Ilnn, 
enahlQ  hia  ndversarj'  to  come  pre-  25G;  Wiiglil  v.  Fitld,  64  Haw.  Pr. 
pared  with  his  evidenoe  upon  the  gen-  117.  But  a  general  avenneiit  o( 
eral  questions  of  fraud  which  will  b«  ownership  in  the  complaint  is  suffi- 
rajsad:  Caparo  v.  Buildert'  Ins.  Co.,  cient:  Sl:iU  v.  mOur.ll  N.  Y.  162; 
39  Id.  125;  Cunaningi  v.  Tliomjaoa,  Ileiaev.  Atiderfon,  2  Duer,  318;  IFal- 
ISMinn.  246;  Comnv,  foofe,  31  Iowa,  eolmv.  O'Rally,  89  N.  Y.  156;  S.  C. 
613.  And  see  Barrier  v.  Moruan,  61  14  Jones  &  S.  222;  Bemeij  v.  Drtxei. 
Barb.  116;  WhitUetcy  v.  Delaneu,  73  63  How,  Pr.  471,  475;  Stunnan  v, 
S.  Y.  671,  A  complaint  which  al-  Stone,  31  Iowa,  115;  Simmoia  v. 
leges  that  the  dafcndanto  "In  con-  Lyons,  55  N.  Y.  071;  Barct,ig  v, 
eert  did,  by  connivance,  conspiiaey,  Qukktilvfr  3tin.  Co.,  fi  Lans.  25.  A 
and  combination,  cheat  and  defraud  complaint  for  conversion  allaging  the 
the  plaintifia  out  of  certain  goods  plaintiff's  ownership  in  the  present 
of "  a  specified  value,  does  not  state  tenso  only  is  bad:  Snulh  v.  I^iree,  31 
facts  sufficient  to  constitute  a  canse  Minn.  119.  But  if  ownership  ia  ouce 
of  action:  Coha  v.  Goldman,  1G  N.  Y.  shown,  the  continuance  thereof  will 
284,  ba  presumed,  and  need  uot  ho  averred: 
TlioBO  rules  do  not  apply  to  an  Taylor  v.  CorOUrr,  8  How.  Pr.  3Sj; 
agreed  case  where  the  facts  are  sub-  Jaeger  v.  Hartman,  13  Mi:in.  50;  Van 
mittcd  to  the  court  and  matters  of  Rtasatlaer  v.  Boixattel,  £4  lioj-b.  3U5. 
legal  inference  are  all  left  to  it:  Mc-  In  an  action  by  an  osaignca  in  bank- 
floe  V.  BaiOe,  69  N.  C.  98.  Where  mptcy  for  assets,  it  is  sufficient  to 
the  facts  arc  not  clearly  kuowu,  they  allege  that  the  defendant  owns  the 
may  be  alleged  in  the  alternative:  property:  Desman  v.  W]att,  48  Cal, 
Ilasmuswn  v.  McKnijId,  3  Utah,  315.  439.  In  actions  upon  notes,  owner- 
Fraud  without  damage  gives  no  canse  ship  is  shown  by  alleging  indorsement 
of  action:  Jierron  v.  Hughes,  25  Oal.  and  delivery  to  plaintiff  before  matn- 
550;  Mon-iaon  v.  Lods,  39  Id.  38S,  A  rity,  aud  direct  allegatioas  that  he  is 
simple  conspiracy,  however  atrocious,  holder  and  owner  are  unnecessar}* : 
unless  it  results  in  actual  damage  to  farmers'  Bani  y.  Wadsuiorl!i,  24  N, 
thoparty,nBveristheBUbjBctofacivil  Y,  647;  KtUlaiv.  WMte,  48  Cal.  439; 
action;  and  though  snch  conspiracy  be  thongli  the  latter  would  be  sufficient: 
charged,  the  averment  is  immaterial  Mtduxmcs'  BarA-v.  Strailon,  36  How. 
anil  need  not  be  proved:  Ilerron  v.  Pr.  170;  Holslemv.  Rice,  15.1d.  1.  If 
Uvjheii,  25  Id.  559;  Hvlchingi  v.  there  be  both  a  general  averment  of 
ItoUlvniii,  7  Hill,  101.  Where  two  title  or  ownership  and  a  spociaJ  and 
or  more  are  sued  for  a  wrong  done,  it  particular  averment,  tha  latl«r  will 
may  be  necessary  to  prove  previous  control,  and  if  iasufficieot,  the  former 
combination  in  order  to  secure  a  joint  will  not  be  o[  any  aid:  Pmntg  v. 
recovery,  but  it  ia  never  necessary  to  Friedley,  9  Minn.  34, 
allege  it;  aud  if  allegeil,  it  is  not  to  Conlracts,  Aoto  pUaded,  — The  con* 
be  considered  as  of  the  gist  of  the  tract  must  be  either  set  out  in  full  or 
action;  that  lies  in  the  wrongful  and  its  substance  averred:  Fairixmks  v. 
damaging  act  done :  Merroa'v.  Hughes,  Bloornfirlii,  2  Duer,  349;  Adanu  y. 
25  Cal  559.  Mayor  etc.,  4  Id.  295;  Stoot  v.  HtBih, 
Title  or  oainenliip,  averment  nf.—  4  E.  D.  Smith,  95;  3,  C,  1  Abb.  Pr, 
Title  or  ownership  in  plaintiff  must  33 1 ;  A  \faro  v.  Dwadsm,  8  Jones  &  S, 
generally  be  averred:  See  Palmer  v.  87;  Stoddard  v.  Treadaeli,  26  CaL 
Hmedlfi,  0  Abb.  Pr.  205:  S.  C,  28  294;  Jasepliv.  Halt,  37Id.2S3.  Com- 
Barb.  '468.  The  complaint  should  pare  Craiqford  v.  SaOtrJield,  27  Ohio 
distinctly  discloso  the  plaintiff's  in-  St.  421.  The  contract  may  be  stated 
tercsti:!  the  subject-matter:  Wriijldv.  according  to  its  legal  effect:  Stoddard 
/"iVW,  64  How.Pr.  117.  Thus,  in  an  v.  Treadmll,  20  (M.  29i;  Mvrdod  r. 
action  for  the  posaessioa  of  pei'sonal  Brooks,  38  Id.  603;  Broien  t.  Okamp- 
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Gn,  <6  N.  Y.  214.     Where  the  con-  ;>fiaIa)RfTiic<.  — Plaintiff  mftv  mire  ft  Oct,  tl.Ut9t 

tnict    coutains    Bsveral    ureementi,  tort  and  sac  on  the  implied  contract  tSS- 

only  the  part  cUimed  to  bo  Inxiken  created  by  the  facts.     Perhapi  the 

need  bo  averred:  EHet  v.  Farnham,  better  way  of  stattag  the  proposition 

I)  Minn.  434;   WiUianti  v.  HetUey,  3  is,  that  plaintiff  should  allege  the  ex- 

Denio,    3G3;  Sand/ord   v.    Halaeg,   2  act  facts,  and  if  they  are  anch  that  an 

Id.  235;  liiMint  t.  St.  PaiU  Lurabtr  implied  contract  aneea  npon  them,  he 

Ct>-.  21  Mico.  6;  Dorrlnijl/m  T.  Mytr,  is  entitled  to  introduce  evidence  ac- 

8  Neb.  211;  Craw/orri  v.  SaUafitld,  cordingly:  FraUv.  Claris  12  CaL  90; 

37  Ohio  St  421 ;  DitroU  etc  R.  S.  Co.  Sheldon  T.   UncU  Sam.    18  Id.  526; 

V.  Fot^>e»,  30  Mich.   165;  MeCamji>eH  MUU  v.  Barney,  22  Id.  246. 

V.  I'atiiiie,  10  Iowa,  538.     If  the  con-  Wriiitigt,  liow  pleaded.  —A  writing 

tract  has  been  altered,  the  plaintiff  mnat  be  set  forth  in  the  pleading  ac- 

muflt  aver  it   as   altered;    Smith  v.  cording  to  its  tenor  or  legal  effect, 

Broum,    17    Barb.    431 ;    Baldvan   v.  and  if  it  is  merely  referred  to  or  an- 

Mumt,   2  Wend.  399;  and   ao,  if  it  nezed  as  on  exhibit,  it  will  be  stricken 

has  be«a  mpeneded  by  another,  the  out  aa  impertinent  or  irrelevant;  Oh 

latter  ahonld  be  pleaded  alone;  Cnu-  Ohoat.  Halktt,2SB.v.  W&. 

hmtgh  v.  .V.   J.  S  E.  R.  R.  Co.,  13  Coauderation,  averment  qf.  —In  an 

How.  Pr.  557.  action  founded  on  a  contract,  where  a 

la  pleading  Uie  breach  of  «  oon-  cotaideration  is  not  implied,  it  must 

teact  the  fact  caostitiitinK  it  mart  be  be  expressly  averred:  Spfor  v.  Doicn- 

averred:  Schend:  v.  Naylor,  2  Dner,  inn,  34  Barb.  G22;  Burnett  v.  Biico,  4 

675;   Ward  y.  Bogan.  II  Abb.  H.  0.  Johns.  235.     Since  by  g  748  [743]  a 

478;   Brtaham  v,   Johnton,   62  In±  sealed  instrument  implies  a  consider- 

259;  Marie  v.  Oarritoti,  13  Jones  ft  8;  atioo,  it   is  probably  not  necesaaxy 

167;   WMtehUl  v.  ShkHe,  43  Mo.  537.  to  aver  it  in  an  action   on  such  an 

Seelg  T.  Hillt,  44  Wis.  484;  Jfoore  v.  instrument:  Paddock  v.  Hume,  6  Or. 

Bate,  30  Cal  570;  Scaonia  etc  Co.  82;  Reddah  v.  IJarriaon,  Wrigbt,  221; 

T.  Coot,  7  CoL  669,  675.    The  breach  Douglan  v.  Hoirland,  24  Wend.  35; 

need  not  be  set  out  in  deUil  where  it  BuA  v.  Sltvtni,  24  Id.  250;  Norlient 

can  be  averred  generally:  Roaland  v.  KaniaM  Totcn  Co.  v.  Omoatd,  18  Kan. 

PAo&n,  I  Bosw.  43.     The  breach  must  33C;  and  see  the  Coliforuia  cases  cou- 

ba  averred  in  terms  snfficicntly  wide  stming  a  statute  of  that  state,  making 

to  show  that  the  contract  was  nnper-  written   contracts    presumptive   ovi- 

formed  to  the  extent  claimed.     Tbns,  deuce  of  a  consideration:  SlcCarlij  v. 

where  the  only  averment  which  was  Beach,  10  Cal.  461 ;   WiUa  v.  Ktmft,  17 

claimed  to  state  a  breacb  of  a  contract  Id.  tOI  •     Where  the  consideration  of 

to  deliver  goods  was  the  following,  the  contract  sued  on  consisted  of  acta 

that  "on  the  fonrth  day  of  Decern-  to  be  performed  by  plointiET  as  a  con- 

ber,  1864,  at  Feicadsro  aforesaid,  the  dition  precedent  to  bis  right  of  recov- 

defendant  refused  to  deliver  aaid  one  ery,  ha  mnst  aver  the  consideration 

thousand  sacks  oi  potatoes,  or  any  and  its  performance:  Moon  v.  Wad- 

part  thereof,  to  plaintiff,"  the  conrt  dell,  34  Id.  147;  BecJxr  t,  Saeetta;  13 

■aid  that  was  not  an  averment  of  a  Miun.  427.     And  where  tbe  consider- 

brcach.     The    moat   that    conld    be  ation   was  a  past  act,   the  plaintiff 

fairly  claimed  for  it  was  that  it  waa  must  aver  its  performance  at  defend- 

an  allegation  that  defendant  refused  ant's    request:    Parker    v.   Craiit,   0 

to  deliver  on   that    day:    Moore  v.  Wend.   ^7;   Spear   v.   Douming,  34 

Bum,  30  Cah  571.     In  an  action  on  Barb.622.   If  theinstmmeutdeclared 

a  contract  (o  pay  money,   non-pay.  oo  purports  to  be  for  "  value  received, " 

ment  most  be  alleged;  a,  statement  and  is  recited  in  the  complaint,  a 

that  the  whole  amount  ia  now  due  is  consideration  is  sufficieatly  alleged; 

not  enough:  RdbaU  v.  TrtadvxU,  60  Prindle  v.  Caruthers,   15  N.  Y,  425; 

Id.  520.     The  complaint  in  ca^a  of  Meytr  v.  Hilelter,  47  Id.  265.     Where 

breach  of  contract  for  the  sole  of  land  a  consideration  must  be  pleaded,  the 

must  allege  tender  of    conveyance:  complaint  should  disclose  facta  from 

BaidiU  V.   DiUer,  41  Id.  632.     For  a  which  it  will  appear  that  there  waa  a 

form   of  complaint  far  breach   of  a  legal  consideration    to    sapport   tba 

lessee's  agreement  to  pay  taxes  on  agreement  eued  on :   Winne  v.  Colorado 

th*  land,  see  Salubury  v,  Shirley,  53  Springs  Co.,  3  Col.   155;  Olagteock  v. 

Id.  461.  Olaatcock,  66  Mo.  627;  Dal^,er  v.  Fry, 

Waiver  </  tori,  and  action  on  tm-  37  Barb.    162;  Ami  v.   Sadgbeer,   21 
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Wend.  100;  Laiaing  v.  McKilUp,  3  Co.,  17  Minn,  215;  Elm  v.  Lugster,  5 
Gaines,  286;  BumeU  v.  Bitca.i  Johua.  Joaef^  kS.  ^6;  LouuvilUtte.  It.  R.  Co. 
'  23J:  Bailey  v.  Fi-eeman,  4  Id.  280;  v.  Swith,  58  Ind.  675,  Whora,  how- 
Sloore  V.  WoditU,  34  Col.  147.  ever,  the  damages,  though  the  nat. 
St'itale  pf frauds,  how  jiltaded.  — In  nral  consequence  of  the  act,  aro  not 
declaring  iipcu  a  contract,  where  the  necessarily  the  result  of  it,  thoj 
contract  mu9t  l^avo  been  in  writing,  shouU  be  apecificaJly  averred:  Lom 
under  the  statute  of  frauds  it  is  not  t.  Ardier,  12  N.  Y.  277;  DotineU  t. 
necessary  in  the  declaration  to  show  Jones,  13  Ala.  490;  Bogcrt  v.  Buii- 
that  fact,  though  it  ia  said  to  be  oth-  liallrr,  2  Barb.  52S;  Neary  v.  Bosticick, 
ern-iso  in  a  plea.  The  authorities  in  2  Hilt.  514;  Buldwin  v.  New  York  etc. 
support  of  this  doctrine  are  very  nu-  Nav.  Co.,  4  Daly,  314;  Tai/lorv.  J/on- 
mcrouB,  amoog  which  may  be  cited  roe,  43  Conn.  3G;  Jfunan  v.  Cily  q/San 
MiUer  V.  Drake,  1  Cainea,  45;  Nehum  Fmneiseo,  38Cal.  689;  KictY.  Coolidge, 
F.  Duboi*,  13  Johns,  17d;  Ultlnj  v.  121  Mass,  393;  Barrage  v,  MeUon,  48 
Vandirlyn,  4  Id.  237;  Ci66»  v,  Niah,  Misa,  237;  Braelttl  v,  Ed^rrton,  14 
4  Bart).  449;  Martin  v.  McFadin.  4  Minn,  J74;  the  reason  being  to  give 
Litt.  240;  MeDouxll  r.  Delap,  2  A.  K.  the  defendant  an  opportnoity  to  pro- 
Marab.  33.  The  rule  in  equity  is  cure  proof , to  reliot  such  damages,  or 
Uie  same  aa  at  law:  See  HpurrUr  v.  the  extent  or  amount  thereof:  Slum 
Fi'borraid,  6  Ves,  B43;  Cmine  v.  Ont-  v.  Hoffman,  21  Mich.  151;  Solmi>  v. 
Aani. 2 Paige,  177;  Courfeiv,  Boiene,\Q  Lim,  16  Abb,  Pr,  311.  Special  dam- 
Id.  52C;  Citamflln  V.  Pariah,  11  Id.  age  need  only  be  averred  whore  tho 
406.  If  the  contract  stated  in  the  right  of  action  depends  npon  the  fact 
declaration  or  bill  in  equity  is  de-  that  damage  has  been  sustained: 
nied,  it  ia  incumbent  on  tlie  plaintiEF  Bagijoltv.  Boiibjer,  2  Ducr,  160;  jl/b. 
or  complainant  to  prove  by  legal  evi-  lany  v.  Doirt,  15  How.  Pr.  261;  Me- 
denco  ita  existence,  and  this  can  be  Tavi>!i  v.  Carroll,  13  Md.  429;  HoUrl» 
done  only  by  the  production  or  proof  v.  Hyde,  15  La,  Ann.  51;  and  socb 
of  tho  execution  and  contents  ot  the  special  damage  must  be  fully  and  so- 
written  agreement,  or  some  note  or  curately stated :  Hatfrmeyerv.  Fuller, 
memorandum  tbcroot,  execoted  ac-  60  How.  Pr,  316.  The  right  to  sue 
cording  to  the  provision  of  the  statute  for  slander  where  the  words  aro  not 
of  frauils.  It  has  been  held  that  it  is  actionable  depends  npon  tho  fact  that 
not  necessary  in  a  complaint  for  the  special  damage  has  been  austained, 
contract  to  be  stated  in  any  manner  and  it  must,  therefore,  in  such  cases 
differing  from  that  which  was  suffi-  bealleged:  Bagscllv.  Ellmore,  63Barb. 
cient  at  common  law:  Wakefield  v.  627;48N.Y.56i;,dTOnj/n.ott.,GON.Y. 
CrfruAood,  29  CaL  599;  Vnsaaalt  v.  262;  S.  C,  19  Am.  Bep.  174;  iijirv. 
El'cni-da,  43  Id.  463;  McDonald  v.  MeKinstry,  41  Barb.  186;  Kendall  v. 
MiMioa  VioB  llon:tM<ad  Aiaocialion,  SUiae,5N.  Y.  \i;  Fout-jfrv.  I^curoiiil-, 
51  Id,  210,  recognizing  tho  correct-  L.  li.  2  Ex,  327.  But  special  I'^mage 
neaa  of  tlie  rule  that  in  support  of  the  need  not  be  alleged  or  prorcd  in  =n 
complaiut  it  will  be  presumed  that  the  action  for  slander  npon  words  action- 
contract  declared  on  complied  with  able  per  te;  Yealet  v.  Jtetd,  4  Blachf. 
the  statute  of  fraud*.  463;  S.  C.  32  Am.  Dec.  43;  N*icliil  v. 
Damages,  aetrmeni  of. — Qeneral  Statuek,  35  Mo.  316;  S.  U.,  58  Am, 
damages  need  not  be  expresaly  de-  Dec,  706.  Otlier  instances  arc  where 
tailCil  or  described  in  the  complaint  in  trespass  de  boaia  atpoilalii  ex- 
to  authorize  a  reeovcry  thereof,  and  penaes  of  recovering  possession  ore 
by  general  damages  in  this  regard  are  sought:  Oray  v.  BuUard,  22  Minn, 
meant  damages  which  are  the  ucces-  278;  or  actions  for  recovery,  '          '' 


eary  and  uatnrnl  resiilt  of  the  injury    oious  prosecution,  of  costs  and  ■.■ounsel 

ailaiacd  of;    Laraji-ay  v.   Peiiini,     fees  for   defending   tho    prosccntion; 
.  Y.  371;  J'lUe  v.  Uaghe*,  67  Id.     Tliompaon  v,  Lumtey,  7  Daly,  74; 


37;  FiKh  V.  Filch,  3  Jones  ft  8.  302;  covery  for  loss  of  i-cnta,  in  an  action 

aquier  v.  OotUd,   14  Wend.  159;  Ar-  forinjnry  to  realty;  Sijulei-  v.  Gould, 

gatMrtger    v,    Vinet,   82   N.   Y.   308;  14  Wend.  159;  PoUer  v,  Frtmont,  47 

Pliillipl  V.  Ilogle,  4  Gray,  568;  Cam-  CaL  166;  or  for  damages  for  dcteotjon 

den  etc.  OU  Co.  v.  Bcldefi',  59  Md.  31;  after  expiration  of  a  tenant's  term: 

but  a  gross  amount  as  a  consequence  Jtotlueliild  v.  WilUamnon,  S3  Ind.  387. 

of  the  mjury  isall  thatneed  bestatcd:  Private  slntulea,  Iidw  pleaded. — Sea 

See  Hamngton  v.  St.  Paul  He.  R.  R.  §  88  [87,],  pott,  and  note. 
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Tit.  VII,  9  06.]  COMPLAINT. 

Jud-jmtnlt,      how     pltndfd. —The  33G;   HopUm   v.  Lane,    2   Hiii),  38;  Oet.U,U 

pleader    may    moroly   sUt«    that   a  Maiby  t.   Auer,   8  Id.    ISa      And  i^ 

jadgmeat    kM  been   duly  muds    or  neo  IfamUtoit  v.  Miller,  31  Ohio  St.  87. 

girea,  without  Betting  ODt  tbo  fact*  Bat  the  plaintiff  cannot,  in  the  ab- 

■howiog  juriidiction:  Chemting  C,  Bk.  aeoce  of  an  aniwer,  have  any  relief 

V.  JttdtOTi,  8  N.  ¥.  254;  Culligaa  v,  not    demanded    in    the    coraplaint: 

Btw(el«ttr,  G7  Uo.  372.      But  com-  Simowon  v.  Btiij,  20  How.  Pr.  l84;  a 

pare  Dictv.  Wilton,  10  Or.  490.     If  C,  12  Abb.  Pr.331; /"a-iv.  iV.  T.ele, 

tho   BllBgation  u  controvartsd,  it  it  R.  R.  Co.,  5S  How.  Pr.  419;  8.  C.  22 

then  tho  duty  of  the  party  pleuiing  Hon,  129;  S.  C,  S5N.  Y.  24G;  BartkU 

to  eat^iblish   tho  jurisdiction   on  the  t.  £o2mu,  12Eiin,  308;S.  C,  75N.  Y. 

trioL   An  averment  that  the  judgment  628.     But  the  relief  actually  granted 

1703  duly  "rendered"  has  been  hehl  must  be  conBiatent  with  the  case  mado 

insufficient:  Yoimgv.  Wright,  f&  Cti.  hj 'Ciiacorav^siab:  BradUyv.  Aldrieh, 

407;  norU  the  allegation  that  itwu  40Id.504;l7n]Aanir.  ^«(uf,G7Ii!.(>31; 

"entered"      sufficient:       Hunt     t.  Coaenhovm  y.   City  of  BtooLlyn,   38 

Dalcher,  13  How.  Fr.  638.     But  thu  B<irb.  9;  Brawa  t.  Balde,  2Laiis.  383; 

docs  not  apply  to  foreign  judgmenta;  S.  C,  57  N.  Y.  286;  Short  v.  Barry,  40 

for  it  is  held  a  complamt  on  nch  a  How.  Pr.  210;  58  Barb.  177;  Boardmaa 

judgment  must  either  aver  the  fact  T.   Davidaon,  7  Abb.  fr.,  A.  a.,  4UU; 

cE  Ibe  ezLitenco  of  a  general  jurisdio-  and  uo  recovery  can  be  had  upon  a 

tioa  in  the  court  where  tho  judgment  cause  of  action  which   has  not   been 

wae  rendered  OP  of  a  limited  jurisdic-  pleaded,    though    isone    was    joinel 

tion  extending  to  the  cause  of  action  thereon  and  trial  thereof  had:  Fub 

foTwMch the jadgmentwoa recovered,  Pavemetaand  Ftagi/iag  Co.  v.  Epuiiii,  6 

and  that  the  court  had  obtained  juris-  Jones  &,  S.  482.     And  see  Bailry  v. 

dictionot  the  penon  of  tho  defendant:  nyder,  10  N.  Y.  303;  Saltat  v.  Ofrun,  7 

McLaughlin  v.  yichela,   13  Abb.  Pr.  Abb.  Pr.  193;  S.  a,  3  Bosw.  250;  At- 

244;  or  thetnuucriptof  the  judgment  wood  v. Lynch,  D  Jones  ft  8.  6;SoiMimck 

mnat  ahow  the   jurisdiotion  of    the  r.  Firat  Nat. Bant,8itl.Y. 4:20;  SCtr- 

coort  on  its  face,  and  be  set  forth  in  the  Cnjv.  Hanaon,  1  Cal.  479;  Benedict  v. 

complaint:  £mav.  Burroifli,12CaL  181.  Bray,  2Id.  256.    Where  the  judgment 

Aa  to  pleading  jndgments  of  conrts  was  for  a  larger  sum  than  was  ctaimcJ 

of  limited  jurudiction,  see  g  87  tSG],  at  the  commencement  of  tho  actioo, 

jKtst.  but  the  complaint  was  amended  by 

Semandof  relief  or  Jadgmvnt.  leave  of  the  court  before  tho  com- 
— Though  the  plaintiff  must  demand  mencement  of  tho  trial,  and  the 
the  relief  whi^  he  claims,  tiiii  de-  amount  claimed  by  the  amended  com- 
mand constitutes  uo  part  of  the  issues  plaint  was  in  excess  of  tho  sum  for 
to  be  tried:  Holly.  Hall,  38  How.  Pr.  which  judgment  was  given,  it  was  held 
87;  Cidva-v.  Sogtre,  33  Ohio  St.  546.  that  the  judgment  waa  good;  Tulhjv. 
He  is  not  confined  to  one  kind  of  re-  Harlot,  35  Id.  306.  The  rcUcf  de- 
lief,  but  may  demand  any  relief  which  maudcd  does  not  necessarily  limit  the 
ho  anppoeea  himself  entitleil  to:  Hall  plaintiff's  remedy  or  fix  the  character 
T.  HaU,  38  How,  Pr.  97.  There  is  no  of  the  action:  Oyrryy.  Oayaor,  21  Ohio 
rule  of  pleading  which  requires  a  St.  280;ifindj«  v.  Baiw,57  N.  Y.  209; 
party  to  aver  the  precise  amount  he  S.  C,  15  Am.  Eep.  475;  iVi/liama  v. 
claims;  but  he  may  recover  an  amount  iSfofc,  70  N.  Y.  601;  Real  y.  Heal,  2i 
less  than  that  which  is  stated  in  tho  OhioSt.422.  Aoomplaintianotobjeo- 
complaint:  Meek  y.  McClurt,  49  Cat.  tiouable  because  it  prays  for  altema- 
627.  And  a  plaintiff  should  not  be  tive  relief:  Youjigy.Edjatrdt,  11  How. 
thrown  oat  of  court  when  an  answer  Pr.  201;  ^'lufni  v. //<p£um,  5Id.  183; 
has  been  fded  because  he  prayed  for  3Sand.668.  And  see  SoiTfr*  v.  iiroot*, 
too  much  or  too  little  or  wrong  relief:  30  Ark.  612;  Riddle  v.  Roll,  24  Ohio 
MHrihnv.  Ctirlry,  90  N.  Y.  372;  S.  C,  St.  572.  But  it  has  been  held  that  a 
12AbkN.  C.  12;S.  C.,3Civ,  Proc.  R.  demand  for  relief  in  tho  altemativo  is 
1.  Where  the  defendant  answers,  the  improper;  Durrani  v.  Oardna;  10 
court  may  give  such  relief  as  the  How.  Pr.  M;  S.  C,  10  Abb.  Pr.  445. 
parties  are  entitled  to,  whether  de-  The  general  principles  of  compcu- 
manded  in  the  complaint  or  not:  satory  and  pumtive  damages  are  de- 
Armitage  y.  Putver,  37  N.  Y.  494;  fined  by  Judge  Deady  in  the  charge 
/OBMT.  Bulla-,  30 Barb.  641;  20  How.  to  thejnry  in  BoaU  t.  Com,  I  West 
^T.ISO;  Margwity.  iIantuai,nS.Y.  CooatBep.  327  (U.  8.  Dist.  Ct.,  Dr.). 
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pLEADraoa  m  civil  Acnosa 


OF  THE  DEMDBBZR. 
S  67.     When  the  defendaDt  may  demur,  and  for  what, 
S  68.    Demurrer  mmt  apecify  grmmd  of  objectio 
g  60.     How  to  proceed  if  complaint  be  amended. 
%  70.     Objection,  wboo  talieD  by  answer, 
g  71.     Objection,  when  deemed  wuT«d. 

g  67.    [60.]     The  defendant  may  demur  to  the  com- 

-  plaint  within  the  time  required  by  law  to  appear  and 

answer,  when  it  appears  upon  the  face  thereof,  either, — 

1.  That  the  court  haa  no  jurisdiction  of  the  person  of 
the  defendant,  or  the  subject  of  the  action;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue;  or, 

3.  That  there  is  another  action  pending  between  tho 
same  parties  for  the  same  cause;  or, 

4.  That  there  is  a  defect  of  parties  plaintiff  or  defend- 
ant; or, 

5.  That  several  causes  of  action  have  been  improperly 
united;  or, 

6.  That  the  complaint  does  not  state  facta  Bufflcient  to 
constitute  a  cause  of  action; 

7.  That  the  action  has  not  been  commenced  within 
the  time  limited  by  this  code. 

J>emun«r        generallv.  —  No  Gxi  v.Dela  Ouerra,  24  Cal.  239;  Prtt- 

plooiltng  is  demnrrable  niueas  it  ii  man  v.  fVattt,  lOAbb.  Pr.  3T0;  Brad- 

aobject  to  oao  or  more  of  the  objee-  ley  v.  Rodelrperger,  17  S.  C.  9;  Brett- 

tiona  ipecifioally  pointed  out  in  the  tianv.  Ford,  46  Cal.  7;  Brooitv.  Oitt- 

statute   OS    groantU    of     domurrer:  bom,  4  Paige,  374;   Wihon  v.  Mayor 

Haire-v.  Baktr,  5N.T,  357;  Mariey.  etc.,  15  How.  Pr.  602.     Tho  demiirrer 

Oarriaoji,  S3  Id.   14.     And  sen  OtUi/  admits  ns  tme,  for  the  purposes  of  the 

V.  Hudton  Rioer  B.  R.  Co.,  8  How.  Pr.  demurrer,  soch  facta  In  tho  complaint 

177;  Dunn  v.  Bnrnee,  73  N.  C.  273;  as  are  issuable  and  well  pleaded:  Tuot- 

Hentadi  v.  ForUr,  10  Cal.  555.     It  is  umnt   Water  Co.  y.  Chapman,  8  Cal. 

not  the  proper  remedy  to  obtain  a  397;  Bi-anhamv.  Mai/or  o'SanJoti, 

change  of  the  place  of  trial:   Watta  v.  24  Id.  602;  Levi/  v.  Cuitii,  I  Abb.  N. 

WIdte,  31  Id.  Sil.     Nor  is  the  prayer  C.  189;  StanrUsh  v.  Boa,  21  lona,  363; 

of  the  complaint  a  proper  subject  of  Grijjs  v.  Ci(y(i/'i'(. /"na^  9  Minn.  246; 

domnrrer:  Boilim  v.  For^ie*,   10  Id.  Biote  v.    Orimxld,    63   N.    Y.   294; 

299;  P«wi!  T.  MorriO,   26  Id.    336;  Harux  v.  Hair,  23  Ohio  St.  349;    Vait 

Podt  V.  SUamt,  28  Id.  228j  AlUiqfy.  Doren  v.  Tjader,  1  Nov.  380;  Fretman 

Conhfim,  38  Id.  234;   Walker  v.  Spen-  v.  Hart,  Gl  Iowa,  525;  and  only  Bucli 

«r,  43  N.  Y.  Super.  Ct  71;  Oamerv.  facts:  Id.      It  does  not  admit  concln- 

Ilamiony  ilUls,   6  Abb.  N.  C.  212.  (ions  of  kw.  although  stated  in  tho 

The  ofSce  of  tho  demurrer  is  not  to  compUiot:  Id.;  Jforrisonv.  Fidtel,  G4 

st3tofaot3,buttor»isoanissuBof  law  Ind.  177j  J/oss  v.  Wknea  PrinUagCo., 

upouthefoctaetatedinthscompbunt:  64  Ind.  125;  JWror  t.  7Vp^  7NeIi. 
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Tit.  VIU,  S  07.]  DEMUERER. 

237;  Front  t.  Biuh,  63  How.  Pr.  2B2;  Terry,  43  Ark.  230;  uid  &  waivor  of  Oct.  u,  II 

S.  C.aCiT.  ProcE.250;  Muttraxy.  error  in  overruling  it:    Ridiardt  v.  JW- 

Tt'e6stfr,  53  How.  Pr.  365;  Adami  v.  Fanning,  5  Or.  3aG;   Winter  v.  Norton, 

West  Shore  etc.  R.  R.  Co.,  65  How.  Pr.  1  Id.  12;  or  in  anstainiiig  it,  where 

329.     Compare   RiJieTt»on  r.  Bamett,,  ooe  pleads  over  by  filing  an  aniendetl 

1  Abb.  N.  C.  4TG;  Piople  v.  WhttiMll,  complaint  or  answer,  as  the  caae  may 

G2  How.  Pr.  383;  nor&relevantfacta:  be:  Huffman  v.  McDaiikl.  I  Id.   261; 

ifall  V.  Sarttett,  9  Barb.  297.  and  it  ceaam  to  Iig  part  of  the  record; 

The  demnirer  does  not  operate  as  Wellt  v.  Applejaie,  12  Id.  SOS;  Brouni 

an  absolnte  admission   of  facts,  but  v.  Saratoga  R.  R.  Co.,  IS  N.  Y.  403. 

merely  operates,  to  admit  the  facts  And  see  Wliettxt  v.  Let,  74  Id.  41)0; 

alleeed  in  the  pleading,  tor  the  purpose  S.  C.,6  Abb.  N.  C.  72;  Overland  ]>it- 

of  determining  the  qaeations  of  law  fotch  Co.  v.  Wedelet,  1  N.  Max.  528. 

raised:  A>c«  v.  Aiu,  13  Or.  337.  Objections  not    Uken  bjr  de- 

A  dsmarrer  is  confined  to  the  facts  murrer  or   answer   are  waived, 

irbich  appear  upon  the  face  of  the  com-  excepting  only  the  objection  to  the 

plaint  or  petition:   Wi3ion  v.  Mayor  jurisdiction  of  the  court  and  that  the 

etc.,  16  How.  Pr.  600;  S.  C,  6  Abb.  complaint  does  not  stato  a  cause  of 

Fr.  e;  A'mpmi  y.  Lq/1,  8  How.  Pr.  action:  See  pott,  %  71  [70]. 

234;  Mayberry  t.  KMh,   I  Kan.  IIG;  Demurrer  to  answer:  See  g  77 

Coe  V,  StehaiK  SI  Barb.  339;  S.  0.,  [76],  post. 

19  How.  Fr.  398;   Aurora  t.   Cobb,  OMections  most  be  distinctly 

21  iDd.  492;  Davy  y.  BtUt,  23  How.  specified:  See  §  68  [671,  post. 

Pr.    396;  Colliia  y.  DavU,   67   Iowa,  Want  of  Jurisdiction.  —  A   de- 

256;  and  am  objection  to  facts  which  murTcr  for  wont  of  jurisdiction  by  a 

do  not  BO  appear  should  be  taken  by  court  of  general  jurisdiction  lios  only 

sutawet.    See  S  70  [69],  post;  Pmoer»  where  the  want  thereof  afiirmativety 

w.  Ame*,  9  Minn.  178;  Qtftgv.  Had-  appears  fromtbe  face  of  the  pleading: 

m»  RaerR.  R.  Co.,  8  How.  Fr.  177;  Dolt  v.  Feller,  IG  Cal.  433;    Johnson 

Jrvina  2fai.  BanJt  v.  CorbeU,  10  Abb.  v.  Adams  Tobacco  Co.,   14  Hun,  89; 

IT.   C.  85;  OiUam  v.  Sigman.  28  CaL  Croroleyv.BmjalEreJianiteShippinijCo.. 

687;  Moore  v.  Bobbi,  77  N.  C.  65.  1  a».  Proc  E.  174;   WilMa  v.  Mayor 

Special  deriaarera  are  not  allowed,  etc,  15  How.  Pr.  500;  S.  C,   G  Abb. 

bat  if  allegations  are  open  to  objection  Fr.  G.     "That  the  court  has  no  juris- 

for  nneertatnt;  or  indefiniteness,  the  diotion  of  the  person"  means  that  the 

reniedy  is  by  motion,  under  g  85  [84],  defendant  is  not  subject  ta  the  juris- 

to  make  the  sune  more  definite  and  diction  of  tho  court,  not  that  ho  has 

certain:  Nat  v.    Yoatm,   9  Saw.  25.  not  been  properly  served  with  origi- 

Thns,  when  time  is  not  an  essential  nal   process:   Nona  v.   ffope  Mutual 

element  of  a  cause  of  action,  a  dc-  Int.  Co.,  6  How.  Fr.  9G;  8.  C.,  8  Barb. 

niiuter  will  not  lie  to  a  complaint  for  641;    Ogdensbtinjh  etc   R.  R.  Co.   v. 

want  of  a  date   to  a  material   fact  Vermont  eU.  R.  R.  Co.,  IG  Abb.  Pr., 

alleged  therein,  bat  the  remedy  is  a  N.   S.,  249.      If    the   suit  hoa   been 

■nabou  to  make  mora  definite  and  irregularly  commenced,  the   dcfend- 

certain :  Conro;  t.  Ort^m  ContL  Co. ,  ant  s  remedy  ia  by  motion  against  the 

iOSaw.  G30.  irregularity:   Nonet  v.  Hope  Mutual 

Parol  demttrrtrt  are  not  recognized  Int.  Co.,  5  How.  Pr.  9G;  S.  C,  8  Barb, 

in  this  state:  ^^nyliiA  T.  Sano^,  6  Or.  641.     A   demurrer   "that  the   court 

618.  has  no  jurisdiction,  either  of  the  per- 
sona of  the  defendants  or  of  tho  sub- 
ject of  the  action,"  is  suEGciently  ox- 

plicit:   Kent  y.  Snjder,  30  CaJ.  600; 

Pleading  over  after  demurrer  over-  Elitten  v.   llalleck,  0  Id.  38G;  and  so 

ruled  amounts  to  an  abandonment  of  of  a  demurrer  "that  the   complaint 

the  demurrer:   Wellt  v.  Apptegate,  12  does  not  state  facts  sufficient  to  con- 

Or.20e;.fii«ftanbT./'(»»Bn£r,  5Id.856;  stituto  a  causa  of  action:   Eiiiaea  v. 

Irvint  V.  Forim,  11  Barb.  687;  Oi-een-  Halltcl,  mpra.     Tho  objection  to  tho 

j_    «_■_!.  1  n—   «VT.   u jurisdiction  is   not  waived,   ovo:i   if 

not  taken  Mlvantagc  of  by  demurrer 

.      .   .  oranswer:  See871  [70],]>o«i;andtEio 

3  Jfeb.  2Zt;  Union  fnt.  Co.  objection  may  be  afterwards  ralied 
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PLEADINGS  IN  aVIL  ACTIONS.  [CaiP.  I. 

Wont  of  capBcdty  to  ana.  —  Cal.  576.  If  tiia  tact  ftppeu-  oa  the 
When  the  defect  of  want  of  capacity  face  of  the  complaiDt  tlutt  Uia  plain- 
"  to  auaappeara  on  the  face  of  the  com-  tiff,  suing  aa  a  corpontion,  U  not 
pllUnt.  the  objection  ahonlJ  be  taken  sucli  in  fact,  this  is  propei  gronnd  of 
by  demurrec,  and  uot  by  aoawer:  demarrcr:  Pluxnix  Bank  t.  DonneU, 
MaUjMBB  y.  Sticb,  5  Civ.  Proo.  R.  41  Barb.B71;S.C..MN.y,410.  Com- 
23o;  Nobart  v.  Froii,  5  Daer,  ST3;  pare  Sauh  v.  Board  qf  Commianonen, 
itsen  V.  lliuhado,  0  Id.  678;  S.  C,  U  UO  How.  Pr.  368;  IWoiie  v.  I}taii,  I 
Uow.  Pr.  149;  llatUna  v.  AlcoU,  13  Watih.  46;  /'uflon  Ftn  Ins.  Co.  v. 
Ohio  St.  210.  It  ia  not  a  good  ground  BiUlwin,  37  N.  Y.  64S;  Imt  where 
of  dcinarrcr  that  it  does  not  appear  in  the  complaint  on  its  face  does  not 
tliecomplaiutthattboplatDtiShaathe  ahow  auch  fact,  the  objection  mnat 
lugal  capacity  to  sue.  The  omisaion  be  taken  by  aniwcir:  Plurnix  Bank  v. 
must  be  taken  by  anawer;  PluxHie  Dannril,  40  Id.  410.  Tha  objection 
Bmil!  V,  DokmU,  40  N.  Y.  410;  and  ia  waived  if  not  taken  either  by  de- 
lee  DUlrict  tfo.  110  v.  Feek,  GO  CaL  morrer  or  auawer:  llattingt  v.  Jfe- 
403,  where  the  objection  was  raised  on  Kinley,  1  E.  D.  Smith,  273;  Ta'plty  v. 
damurror  that  the  compUuDt  did  not  Taptty,  i3  Minn.  4J8;  Pulmtr  v.  Da- 
sliow  plaintiff  to  have  been  duly  ere-  vU,  28  N.  Y.  242;  Van  Amrin^e  v. 
atud  a  land  diatrict,  the  objection  in  BanttU,  8  Bosw.  /t57;  Hoop  v.  Pluin- 
tliii  form  being  overruled.  Seo  also  nttr,  14  Ohio  St.  448;  Joan  v.  StnSe, 
/'Ao'BizZfnniv.  Z»onBeJ(,4i  Barb.  571;  36  Mo,  324;  /"eU^mo  v.  WaahmjtoH 
S.  L'.,40N.  Y.  410;flo/iv.  FtUfi;  lli  to.,  4;t  Ark.  33. 
Cal.  432;  Jfinneapolu //arcutn-  Workt  Ajiother  action  pandrngr.  —  If 
v,/,i'>,'i^,24Miiin.  327;£eatev.  W/ntu,  the  objection  does  not  appear  on  the 
•22  Id.  273;  Aiaerwan  BsUon  Hole  Co.  face  of  the  complaint,  it  moat  be 
V.  Moorr,  2  Dakota,  2SU,  200.  If  taken  by  anawer:  Homfager  t.  Hor»- 
actual  want  of  capacity  doea  not  ap-  /iiQfr,  I  Code  R.,  N.  S.,  412;.Bi(m)<cM 
puar,  tlie  objection  must  ha  taken  by  v.  Milltr,  6  How.  Pr.  51;  but  onless 
unawot :  Bardriyv,  Qukkniver  Min.  Co.  token  by  demurrer  or  onawer,  it  ia 
f>  Lans.  25;  Sutimp  Disl.  v.  Feck,  GO  waived:  Wrislil  v.  Slas-terat,  SGBnA. 
Cal.  403,  Adomurreronthiagronnd  321;  Blahop  v.  Bia/iojt,  7  Rob.  (N.Y.) 
must  relate  exclusively  to  soma  Is^l  108.  It  cannot  be  raiaed  by  a  motion 
disability  oE  tlie  plaintiff,  auch  oa  in-  to  atay  the  lecond  suit  until  the  d». 
fancy,  idiocy,  covcrtnre,  or  the  like,  termination  of  the  lirat:  Bixliop  v. 
and  uot  to  Uia  abacnce  of  facta  auSi-  Bishop,  7  Id,  198;  ntir  by  a  motion  to 
cicnt  to  constitute  a  cause  of  octioa;  dismiss  the  lateronc;  Morton  v.  Satil- 
DeBoUv.  Carter,  31  lad.  305;  People  aer,  12  AUen,  134.  The  objection,  bow- 
V.  Cnnki,  53  N.  Y.  648;  Win^tld  over,  can  rarely  be  taken  by  demurrer, 
7'otcn  Co.  V.  Marii.  11  Kan.  128;  for  it  ia  not  often  ttiat  in  comm«n- 
Dale  V.  Thomat,  C7  Ind.  670;  Famll  cina  a  second  action  for  the  same  canae 
V.  t'ooit',  16  Neb.  483.  And  seo  Bar-  and  botwaen  the  same  parties,  tbo 
Oioloniew  v.  Lyoa,  67  Barb,  86;  Qrant-  pleader  will  recite  the  fact  of  the 
>»aii  T.  ThnUI,  44  Id.  173;  RMina  v.  Eormer  action,  and  the  objoution  is 
U'cffs,  26  How,  Pr.  16;  8.  C,  18  Abb.  therefore  gonerally  raiaed  by  answer, 
Pr.  191;  JoJift  V.  Steek,  36  Mo.  324;  in  pursuance  oE  the  provisions  of  ij  70 
-Ifi'iVmVv.  rofrr,21Minn.  175.  That  I60J.  But  for  convenience,  and  for 
''  '  "  <  -  .  .<  iiuiQ.  the  reason  that  the  practice  and 
„  1  the  grounds  are  the  same,  whotbcr  the 
subject  of  the  suit  and  the  relief  de-  objection  be  taken  by  anawer  or  de- 
manded, does  not  ahow  a  right  to  ap-  murrer,  caaea  are  here  cited  to  show 
pear  in  court  and  demand  such  relief  when  the  objoction  is  good,  some  of 
m  his  own  uoma.  seo  Bulkley  v.  Big  which  arose  npon  answer  setting  up 
Muddy  /rm  Co.,  77  Mo.  105.  The  in-  the  objection,  and  somewhere  the  ob- 
fancy  of  the  plaintiff  is  a  wont  of  ca-  jection  was  taken  by  demurrer, 
pacity  to  sue;  Jona  v.  Steele,  30  Mo.  The  courts  usually  entertain  tbo 
324;  Irrinev.  /rmiie,  5  Minn.  61,  In  objection  upon  the  ground  that  the 
plcodin"  it,  the  demurrant  ought  not  aubaequent  action  ia  unneceaaary,  and 
to  say,  for  example,  that  plaintiff  has  therefore  vexatioua:  Slaie  v.  Dotvfii- 
no  legally  appointed  guardian,  but  ertj,  45  Mo.  2"J4.  laOraaal.yv.  Ray, 
tho  demurrer  ought  to  f;o  to  the  snffi-  62  N.  U.  513,  it  is  held,  however, 
cicnc^  of  tlie  plaintiff's  allegation  of  thatthependeucyof aprioraction will 
' — uti   JUorivtl  V.  Morijan,  G5  be  cauae  for  abatement,  without  in- 
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»  tmetm  ahowing  ftctnal    only  be  set  up  in  tbo  action  last  oOm-  Oct.  11,  ISS2, 
But  it   i»    mencod:  flennerv.  Jfaraftafl,  IWhont  ^^ 


Nidthit  Um  modein  pnctice  U  not  216;  Bber  v.  Oil^aMd:,  1G  Kan.  564;  ' 

tomfer  tbii,  Init  to  inquire  mto  the  Si^wn  v.  TUIon,  17  Pick.  SIO;'   Web- 

euemaatances,  and  to  dotemiine  oa  &  ater  t.  Jtandali,  19  Id.   13}  Roiur  v. 

mtler  oF  bet  wbathw  tiw   seoond  BaHer,  2  Abb.  N.  C.  46);  NiaA  v. 

nit  B  TcutioQa  or  unnecMaHj:  5<tite  ifoaon,  21  Wend.  33S;   Wood,^.  Lokt, 

T.  Dimg)ierty,  i5  Ua.   2H;   HiU  t.  13  Wta.  84. 

SuZa;^  15  Vt.  646;  Doaaer  r.  Oar-        The  actions  must  be  for  fhe  tome 

iiai,  H  Id.  362;  AiA«  T.  AiUoH,  26  oaose  and  relief.   Conciirreiit  orcumu- 

Id.  CIS.  lativa  rsmediei  da  not  conflict  ao  aj 

Id  plKidiiig    the    obiectiDn,  facta  to  be  pleadable  in  abatement:  People 

ilioalirbo  set  oat  which  nill  ahow  v.  Waym  CtreuU,  ZG  Mich.  40G.     An 

ttiattln  Ent  action  openlea  to  abate  actioa  npon  a  joint  liEtbilit^  and  an- 

tlio  wcond:  MSier  t.  Rigaty,  IG  Ind.  other  on  a  sereral  liability  in  respect 

7Si.    It  is  held  in   aome  caaea  that  to  the  aame  debt  do  not  interfere; 

the  £iit  niit  tmut  be  still  pehdina  aa  in  Witt  v.  Prowtt,  9  Price,  393,  an 

vben  the  plea  is  fil«d,  and  that  if  it  action  in  which  two  diawocs   of   a 

be  diimined  before  t^e  plea  is  filed  nogotiable  instrament  were  sned  as 

the  Kcmd  will  not  Abate.     'Hiiaiatha  anch,   and  one  of   tbem  was  after- 

nilainOr^on;  Bopmoody.  PaUenou,  wards  aned    aa  ita  acceptor;    or  in 

S  Or.  60;  and  in  a  Dntnbet  of  the  BtacHnmi  v.  Wataon,  S5  Fa.  St.  241, 

states:  Adanuv.  Oardner,  13 B.  Moo.  where  an  action  on  a  joint  indocae- 

197;  Lttuia  r.  Mowe,   54  Md.  613;  ment  wis  pleaded  in  abatemeot  of  an 

Cl^ord  ».  Cong,  1  Maaa.  495;  Pea  t.  action  on  a  severol  liability  involving 

Tobt;  12Mich.  16;  Bixonv.  Sfhooky,  no  responsibility  aa  a  joint  debtor, 

S6  K.  J.  L,  461 ;  Martton  v,  Lawreaet,  though  on  the  some  inatmment,  and 

1  Jcdms. Cka.  397;  Tolandy.  Tichenor,  it  was  hold  not  to  be  well  pleuled. 

3  Bawle,   320;  Archer  v.    Ward,   9  Prooeedinga  in  rem  and  tn  penonam 

Gntt  62!;  Sotandv.  Beiumt,  60  Wis.  do  not  ueceBsacily  conflict  with  oacb 

2E3;  bnt  the  contrajjr  (that  the  prior  other,   until   aatisfactioii  is  obtained 

•ctiooneed  not  be  still  pending)  has  in  one,  and  therefore  cannot  beplead- 

beaibeld  in  probably  as  many  other  ed  in  abatement  of  each  other;  and 

atatsa.    See  among  others  the  follow-  It  was  bo  held  in  DeJaiiaij  v.  Cltmrnl, 

ingcaaas:  Ue  t.  H'firy.  21  liJ-  08;  4  Bl.  201,  and  Parnielee  v.   Tennaaee 

Pmixry.Coleord,21S.n.36;  Hopev.  R.    R.    Co.,    13    Lea,   600,   where    a 

ABa/,   U   Tei.  259;  Iladden  v.  Bt.  mechanic's  lien  proceeding  was  plead. 

InxBiHcR.  R.  Co.,  57  How.  Pr.  390.  ed  iu   abatement  of   an   action    for 

When  two  anita  are  commenced  at  labor   and    material;    Kalorama,    10 

identicall;  tbo  aame  time,  between  Wall.  204,  where  an  admiralty  lien 

the  tame  parties,  and  for  tlis  same  was  pleaded  in  abatement  of  a  com- 

dose  sod  relief,  it  is  said  that  the  mon-lair  action  for  repairs  and  sup. 

I^sistiff  thereby   abnaes  his  process  plies  to  a  vessel:  Harmer  v.  Belt,  iSi 

and  ri^t,  and  each  suit  will  abate  Eng.  L.   t  Eq.  G2,  an  action  for  a 

tke  other,  and  that  no  snbaeqnent  dis-  colOsion,  where  an  action  for  damages 

cmluunM  of  either  will  make  the  waa  held  not  to  abate  a  proceeding  in 

oCliergoodi  BeaehY.  Norton,  SCotm.  rem  against  the  steamer;  and  like- 

71;  Walat.  Joaea,  1  Hieh.  294;  Davit  wise  in  Tdm  t.  Broion,  10  Ark.  308; 

*.  DwUu,  0  N.  H.  B45;  HaiQht  t.  Ifebmt  v.  Couch.  16  C.  B.,  N.  S.,  99. 

BuOof,  3  Wend,  268;  bnt  the  party  A  proceeding  by  bail  process  and  one 

Bay,  if  be  ean,  to  defeat  the  plea,  show  l^attachmont  cannot  be  prosecuted 

tlotooaof  tfaeactionswasKallycam-  at  the  same  time:  Clarkv.  Tugijle,  18 

swDcedatalaterday:  JJonsv.  i>iini-  6a.  604.     Pendency  of  a  suit  ag;uiist 

h;  9  N.  H.  645.     In  Morion  v.  Webb,  a  warehouseman  for  insurance  money 

7  Vt   123,  it  was  held,  where  both  received  by  him  for  goods  lost  by  fire 

utiau  were  commenced  at  the  same  will  not  bar  an  action  against  a  com- 

time,  that  if  the  proce^  was  aerved  mou  carrier  for  the  volnc  of  tlie  same 

•tdi&rent  times  the  action  ia  which  property  that  was  consamed  by  Sre: 

ths  process  was  Srsfe  Barred  woald  Clark    v.     Wilder,   25    Pa.    St.    314. 

alate  the  other.     The  fact  that  au  Pendancy  of  statutory  arbitration  is 

artiaa  haa  been   snlMeqaently  com-  properly  pleaded  to  a  subsequent  oc- 

■Koced  is  not  ground  for  abatement  tion  between  the  parties  to  rucovor  a 

cf  the  prior  snit,  but  the  plea  can  demand  inclodcd  in  tlio  submission: 
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PLEADINGS  JH  CIVIL  ACTIOHS.  [Chat.  X, 

Fahg  V.  Brtutiurgan,  66  Me.  42.  Pen-  Nfw  England  Serev  Oo.  t,  BUnett,  3 
deDcy  of  ejectmenti  will  not  bar  an  BUtchf.  240.  A  Bait  for  Hie  Tcator- 
action  of  covsnant  for  rent  1iy  tha  ntion  of  property  and  a  suit  for 
derisecB:  Slreaftr  v.  Fiiher,  I  IutIo,  ilamagca  for  tlia  wrongfal  datantion: 
165;  a  C,  18  Am.  Dec.  604;  nor  will  Drajitr  v.  SlonvenaL  SB  N.  T.  319. 
on  action  to  tecovor  rents  tud  But  tha  pendency  of  a  gnit  to  fore- 
profits,  by  ft  pnrchuer  at  sheriff  *■  close  a  mortgage  for  aon-payment  of 
sale,  affect  his  action  in  ejectment  one  annaal  inatallment  on  the  note 
for  poBsessioni  Henry  v.  Axrit,  SO  aecnred  thereby  cannot  be  pleaded  in 
CaL  425;  nor  in  treapaas  to  try  title  aliatoment  to  a  mboeqaent  snit  to 
can  au  ftction  for  poesewion  of  tha  foracloaa  the  tame  morteage  for  the 
property  be  pleaded  in  abatameat:  aacond  inatallmant:  JacAt  v,  Leidt, 
Hah  y.    Wallaa,  20  Ala.  438.    Tbe  47  Ma  344. 

fact   that    proceedings    by    toroible  The  paities  mnrt  be  the  same   in 

detainer  for  pooaeuion  are  pending  each  snit,  and  tfaa  fact  that  tfaa  plain- 

oannot  be  tat   np  in  abatement   oi  tiffii  in  Ota  two  snita  are  different  is 

a  notioa  for  a  writ  of  possession:  presamptiTelyan  objection  to  the  plea: 

Karinger  T.    Whittakar,    62  QL   22.  SmUh  v.  Blatdi/ord,  62  Am.  Dec  504. 

In    forcible    detainer,   it    is  a  good  So  if  the  plea  does  not  aver  that  tha 

defense  that  another  action  between  defendant  was  a  party  to  the  fintpro- 

tbe  same  parties  for  the  same  cansa  oaeding,  it  is  iusnf&cient:  Branniyan 

is  pending  on  appeal:  Bond  v.   WhiU,  v.  Rok,  3Gilm.  123;  Weawrt.  Collier, 

24  Kan.   45.      In  an  action  by  the  10  Cal.  233;  Pnmm  v.  Oray,  10  Id. 

niaster    of   a  Teasel   for   wages,   an  622;   OoulJ  v.  Smith,   30  Conn.    8S. 

action  of  debt  will  not  abate  a  pro-  Where  only  one  of  two  defeudants 


Wavnel 
oaeding 


Oimai,  27  Mich.  400.     i  pro-  T.  ./euwM,  1  Hall,  137.     __      __ 

J  in  bankruptcy  will  not  wsr-  against  one  obligor,  the  pendency  of 

rant  staying   a   commrai-law  action  an  action  against  all  the  obligora  on 

for  debt:    Carrington  v.   Hogarth,   7  the  same  instrament  biu  been  lield  to 

Man.    &  a.   1013.      In   Aoasaeou  t.  be  well  pleaded:  Oravra  v.  Dalt,  1  T. 

Ettale  Cjf  Bourgeou,  28  La.  Ann.  186,  B.  Moa.  lOl.     The  defeailBJita  in  one 

it  is  held  that  the  plea  of  lia  jiendem  action   cannot  plead  another  action 

ia  not  available  to  eiecntory  proceed-  pending  against  themselves  and  others 

inga.     So  it  is  held  that  a  proceeding  for  the  recovery  of  land:  AtLinton  v. 

to  forfeit  shores  will  not  abate  an  ao-  SlaU  Bant,  5  Kackf.  84.     Where  an 

tion  for  calls  on  stock:  Gnat  North-  action  for  personal  in jnries has  abated 

era  R'y  Co.   v.   Kennedy,  4  Ex.  417t  by  death,   it  cannot  be  pleaded   in 

Jnglia  T.  Ortat  Northern  R'y  Co-,  10  abatement  to  an  action  by  plaintiff 'a 

Enc.  L.  k  Eq.  66;  a  proceeding  on  a  personal  representatives  for  damage* 

ini%)'»  order  for  payment  wul  not  for  hia  death; /ndJanniw/ii/J.  11.  Co.  v. 


warrant  staying  a  common-law  octioa    Stout,  C3In[i.  143.     When 
for  debt:   Wade  v.  Simeon,  1  Com.  B.    istrator  sued  as  tha  rcpro 

It  has  boen  held  that  the  fol-    the  wrong  party,   and  consequently 


maintained  at  the  same  time,   and  the  pendancy  of  tba  former  would  not 

that  the  former  ia  properly  pleaded  abate  tlio  latter:  Comeliuev.   I'anart- 

in  abatement  of  tha  latter  m  each  in-  dailen,  3  Pa.  St.  434.     The  pendency 

stance,  viz.:  An  action  to  foreclose  a  of  an  action  by  a  firm  creditor  against 

mortgage  to  which  a  subscqaent  morC'  a  partner  and  the  administrator  of  hia 

gagee  is  made  a  party,  and  a  subsa-  decaaseJ   partner   may  properly   be 

qnent  suit  of    forBclo:iura    by    such  pleadod  indefensetoonoctionagainat 

mortgagee  on  his  own  behalf:  ffoaitu  the  snrvivor  alone  aa  sncb:    WtS  v. 

V.  fF'.V^wnu,  5  Wis.   131.     Au  action  Ourrin,  i2  Ohio  Si.  299. 

for  damages  by  nuisances,  and  a  stat-  Tha  pendency  of  a  prior  aait  iu  a 

ntory  procoedino  to  abate  auch  nui-  state  oooit  is  not  a  1^  to  a  suit  in 

sa:ice3,  in  whicli   uo  damages   were  tha  courts  of  the  United  States  be- 

Snycd:  OoaM  v.  Lanpton,  43  Pa.  St  twoen  the  same  parties  for  tha  aame 

<M.      Aseumpiis,   aud    on  action   in  oanseof  action:  Stanton  v.  Jilniiftif,  93 

which  plaintiff's  claims  liy  the  prior  U.  S.  546,   and  nnmerons   decisioos 

action  m  atsiimpaU  might  bo  set  off:  there  relied  upon;  Lynth  t,  Hartford 

SdiCHcl:  V.  Schatcl;  10  N.  J.  L.  276;  F.  I.  Co.,  17  Fed.  Bep.  027;  and  see 
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the  uota  to  Waf.  v.  MeComt^  25  Am.  isfn  t.  Caajidd,  2S  Hiiin.  58;  Rulea-  Oct.  11,  UB3; 

Dec  195  et  mq.  burn  v.  Atain,  47  CaL  214;  FtatlierMn  $00. 

Sso   a  fiiU  note   on  this  topio  to  v.  ifon-it,  7  S.  C.  472;  Tftrbox  v.  Got-  

Smilb  V.  Lathmp,  84  Am.  Deo.  453  et  man,   31   Mian.   62.     The    objection 

teq.  cannot  be  raised  on  a  demurrer  tbat 

Defoct  of  partia*.  —  Thedemiu'-  the  compkint  does  not  alato  Hiifficient 

rcr  for  this  cause  will  lie  when  from  facta:  Ttnaantv.  Ffixlier,  5\  CaX.  5\\; 

Vao  face  of  the  complaint  it  appeara  UmtUd  v.  BuekiTh,  17  Ohio  St.  113. 
that  other  pwtiea  ara  neeenary  to  a        That  the  demurrer  ahonld  specify 

eomplcto  determination  of  the  eontro-  in  what   the   miaioinder  or  deficti 

Tcray:  CoAmv.OUenAeinur,  130r.  220.  consists,  see  Ineine  v.  Wood,  7  CoL 

Defect  U  tho  same  as  non-joinder;  it  477;    and    it    ia    inanfficiont    if    it 

means  too  few  not  too  many  parties:  merely  followa  the  words  of  the  itat- 

BatttrU  •>.  Praton,  17   Ind.  291.     A  nto:  SiwijKrv.  SUmaM,  13  Abb.  Pr. 

ditectof  partiasplaintiffordefandant  442;   Bai-tr  v,  Dnonj,  20  Wis.  5b0; 

appearing  on  the  face  of  the  pleading  Dcvxy  v.  SMe,  01  Ind.  1S2.     IF  the 

must  be  taken  by  demurrer  or  wi]l  be  court  con  malco  a  judgment  or  decree 

deemed  waived:   Andrtva  v.   Molxl-  determining  tho  controvurey  withont 

uiane  Ilitl  Co.,  7  Cal.  330;   Warner  v.  prejudice  to  tho  rights  of  parties  not 

mi»on,  4  Id.  313;  Beard  v,  Knox,  5  joined,  a  demurrer  For  defect  of  par- 
Id.  237;  TiMot  t.  Throctmoriou,  0  Id.  ties  will  not  be  sustaiuod:  Waliaee  t, 
473;  Dtam  v.  Toier,  10  Id.  1G7;  Moa  Eaton,  5  Dow.  Fr.  90;  otherwise  the 
T.  Bniith,  16  Id.  057;  Bitrrott!]iia\.  liOU,  demnrrcr  ia  well  taken:  /if.;  Snader 
19  Id.  123;  JJarier  r.  Rei/naldt,  33  Id.  v.  Voorlut.  7  Col.  29G.  It  must  ap- 
497[  Tamont  v.  P/W«r,  45  Id.  270;  pear  that  tha  pirty  dcir.urri^s  ia  pre- 
Sett  V.  ifdli»,  C5  &rb.  440;  Daadaon  jndiced  by  the  non-joiuder:  UlocLteeU 
r.  Ebnt,  67  N.  0.  228;  Donnan  v.  In-  v.  Wagfi;  30  How.  Pr.  271;  or  tliat 
teUigencer  etc  Co..  70  Mo.  IGS;  Waili  he  b:ia  an  interest  Li  Iiaving  the 
T.  McClttrt,  10  Bush,  763;  iloU  t.  omitted  partlos  joined:  Wooater  t. 
RuaJnhi,  1  Tez.  Ct.  App.  (Civ.  Cas.),  Chamberlain,  28  Barb.  602;  JVeuiiouU 
1 690j   WaOrr  y.  Denver,  79  Mo.  664;  v.  Warren,  14  Abb.  Pr.  80;  fjiUell  v. 

-'   "■  Smith,   13   N.   Y.   322;  Smrr,  7  Uun,  458;  Aioort  v.  Ur-jtman, 


IngrtHtam  t.  Baldwin,    12  Barb.   18;  6  Id.  290.     But  a  complaint  is  not  do- 

Dmtu  V.  Strong,  4  Abb.  Pr.,   N.  S.,  mnrrablo  for  defect  ot  pnrt' ' — 

S40-,  37  N.  ¥.  372;  Jiaxmell  v.  Prait,  it  avers  that  the  defendant 

24  Hun,  448.     If  the  defect  docs  not  taiu  persons  named  and  ma: 

ippeor  on  the  face  of  the  complaint,  whose    names    are   not    kn 

to  be  availed  of  it  must  be  taken  by  whom  it  ia  impracticable  to 

uiawer:  Patitlch  v.  Bton,  48  Id.  3M;  fore  the  coart;  as,  tor  inston 


to  be  availed  of  it  must  be  talfcn  by  whom  it  ia  impracticable  to  bring  be- 

anawer:  Patitlch  v.  Bton,  48  Id.  3M;  fore  the  conrt;  as,  tor  instance,  i    " 

UerriU  v.  Walth,  32  N.  Y.  685;  Um-  case  of  stockholders:   Bronmn  \ 

tud  y.  BtuLiii,  17  Ohio  St.  113;  but  tumnce  Co.,  85  N.  C.  411;  Hammmtd 

the  objection  cannot  be  taken  by  an-  7.  Hadton  Riser  etc.  Co. ,  20  Barb.  378. 

swor,  except  where  evidence  ia  neces-  And  sea  Xon^  v.  ^anit,  8 1   N.  C.  41; 

ssry  to  make  the  defect   apparent:  ffugliet  v.  Whitaler,  84  Id.  640. 

UeCorndck  v.  Blotaom,  40  Iowa,  260;  Kii^oinder   of   parties. —By  a 

R;/an  v.  ilHlSair,  45  Id.  631;  Dewey  misjoinder  of  parties  is  meant  an  ox' 

T.  Mogi^,  9  Hun,  473;  72  N.  Y.  70;  cesa  of  parties;  NeU  v.  TruMct,  31 

Zanmtrmaa'v.  Sdioeiifddt,  3  Hun,  G92;  Ohio  St.  IS.    In  many  coda  states  mis. 

Loarj/  V,  Harrin,  12  Minn.  256.     If  joinder  of  ^rties  is  not  «  groand  of 

the  objection  is  not  taken  by  either  demurrer:  Fomcroy's  Bemedies,  ace. 

demurrer  or  answer  it  is  waived:  See  209.     In  Oregon,  the  wording  of  tha 

f  71  [70],  pod;  BlaJxley  v.  Le  Due,  22  statute  would  seem  to  iudicate  tliat 

Uino.  47o;  Louny  v.  llarra,  12  Id.  misjoinder  of  parties  is  not  a  ground 

£i5;Aov]ev..5afd:fiiiIupp^21Cal.  G33;  of  demurrGr,  and  that  defect  oF  ^r- 

Treiwr  t.  Central  Paakc  B.  S.,  50  Id.  ties  only  is  demurrable,  and  thta  ia 

222;   Lre  v.  WiUtt,  S7  How.  Pr.  336;  the  ruling  under  similar  statutes  in 

S.C.,  19Abb.Pr.35e;  Coruttinv.Bar-  other  states:  Set  Boldl  v.  Budicig,  \» 

ton,  43  Barb.  435;  Hoop  t.  Plammtr.  Keb.  713;  Davei/  v.  DcJmbt  Co.,  10  Id. 

14  Ohio  St.  44S;  Albro  v.  Lawtan,  17  721;  JfevU  v.  Clifford,  66  Wis.   161. 

&  Mon.  642;  Boulon  v.  Orr,'61  Iowa,  If  it  appear*  on  tlio  face  of  tlic  com- 

475;   fireMter  v.   Lmnrtme,   58  Wis.  plaint  thatnocauseof  actionis  stated 

594;  Sjxncer  T.  Kan  Cott,  2  Utah,  342;  i^ainst   parties    misjoined,    they   of 

Adgtr  V.  Prinze,  11  S.  O.  543;  Bald-  oonne  may  take  tho  objecdon  by  de- 


ivGoogle 


PLEADINGS  IN  CIVIL  ACTIONS.                [Chap.  1. 

mairer  on  the  grmmd  that  the  com-  240;  ffi{j<jnu  v.  CrkRto*,  63  How.  Pr. 

_  plaint  iloea  not  Btate  a  cause  ot  octioD  354;  S.  C,  2Civ.  Proc  K  317.    Sotba 

against  thorn:   Laos  v.    Wiilianig,  3  conTcree  of  tha  propoeitiDn  ii  tnte, 

Mian.   191 ;  and  bo  a  demurrer  liaa  and  if  one  caoM  of  action  be  atated  in 

been  Lelil  to  lie  on  this  Baioe  ground,  several  coantg  the  damurrer  on  thia 

for  tnisjoining    plaintiffs  whom   the  groundwlllnotbe  BDCcswful:  .fflUnxM 

face  of  tlie  complaint  «howa  have  no  v.  Hilliaan,  14  How.  Pr.  456;  Ward 

cause  of  actionagunBtthodef-udants:  v.   Ward,  5  Abb.  Pr.,  N.  3.,  145. 

Biditmeyer  v.  RieJitmeyer,  60  Barb.  69.  The  demurrer  should  apecify  iriiat 

Where  it  does  not  appear  that  any  causes  ara  alleged  to  be  improperly 

cause  of  action  is  stated,  the  objection  united:  Haver£elc  v.  TrurUl,  51  CaL 

may  probably  be  tokeo  by  motion  to  431.     If  the  demurrer  ia  nubunod, 

■trike  out  pai'ti^s  or  by  answer.  the  plaintiff   must  file  an  amended 

But  see  the  opinious  expressed  on  comjilalnt:   Cohen  v.  OUeniamer,    13 

Uieao  propositions  in  Fomeroy'i  Item-  Or.  2'20. 

ediea,  aooa.  209  et  seq,  Facta  not  sufficient  to  conati- 

HlBjoinder  of  caiuw  of  action,  tute  cause  of  action.  —The  com- 

—  See,   Bs  to  what   causes  of  action  plaint  noed  state  only  sufficient  facta 

may  or  may  not  bo  joined,  %  93  [91],  to  ooostitnte  a  cause  of  action  pri.iia 

ptuL     That  the  defect  of  misjoinder  foot:   CamjibtU  t.   Taylor,    3  Utah, 

of  causes  of  action  ia  waived  quIcbb  325.     The  criterion  ia,  that  the  de- 

takcn  advantage  of  by  demurrer  is  the  mnrrer  is  proper  and  will    be  bus- 

reral  rule,  see  Btouom  v.  BarrtU,  tained  whenever  the  complaint  does 
N.  Y.  434;  /'I'nfry  v.  Ilayta,  81  not  atate  a  case  npon  which,  if  ua- 
N.  C.  368;  JHcHillaa  v.  Edwardi,  7Q  contradicted,  the  plaintiff  would  have 
Id.  81;  Field  v.  Hunt,  9  S.  C.  277;  a  right  to  recover:  Houghtaiing  v. 
_  ^  .....  =,,__  -o..  .,_._  ^^i^^  gg  jg^jj^  yn-j,  /Jigrsoii  V.  Jle- 
Curdy,  61  How,  tr.  134;  Fltiiid.raami 
Webir,  38  Id.  636;  Learned  v.  Caetla  v.  Btimftt.  23  Hnn,  200;  S.  C,  87 
3We»t  Coast  Rep,  164  (Sup.  Ot  CaL);  N,  Y,  231;  People  v.  Mayor  eft,  28 
Andertoi  v.  Hilt,  53  Barb.  238;  Sher-  Barb.  240;  3.  O.,  17  How.  Pr.  BC; 
man  v.  Inman Steanu/iip  Co.,  2G  Hun,  8.  0.,  8  Abb.  Pr.  7;  ■Spear  v.  Domt' 
107;  Craiq/'ordtvilU  v.  Bond,  96  Ind.  inj,  3*  Barb,  522;  S.  U,  12  Abb.  Pr. 
236;  but  there  are  other  eases  which  437;  8.  C,  22  How.  Pr.  30;  Vam 
liold  that  the  objection  may  also  be  Lien'  v.  Joliiuon,  6  Thomp.  t  C.  G48; 
taken  by  answer:  Jametw.  Wiider.W  White  v.  Brown,  14  Abb.  Pr.  282; 
Minn.  305;  Ctoon  v.  Gtij  Im.  Co.,  I  Johmton  Ilarvealti-  Co.  t.  Barilci/,  04 
Handy,  32;  and  it  is  certainly  waived  Ind.  131;  Toiiiiev.  Denn,  2Waah,  4U; 
if  not  raised  either  by  damnrrer  or  Leak  v,  Conmiitsiomfs  etc,  64  N.  O. 
answer:  McCarthy  v.  Oarrofflity,  10  132.  If  any  good  canse  of  action  ap- 
Ohio  St.  433;  Tarnrr  v.  All/iaw,  6  pear,  though  it  be  not  the  one  in- 
Neb.  54;  Berry  v.  Carter,  ID  Kan.  tended,  the  cause  will  be  retaiued: 
135;  WliUe  V.  Delarhnrider,  1  Or.  Uacliey  ■v.Auer,^  atu^;  XSQ;  W-Oier- 
254;  JoBU  V.  Hanhti^  16  Wis.  683;  Utad  v.  AlUn,  3  Kayes,  562;  Kevibay 
Marim  V.  Bicl-nell,  lOCal.  217.  The  v.  Oarlaiid,  31  Barb.  121;  Peo^t  y. 
object  of  ollowiug  a.  demurrer  for  this  Mayor  etc.,  28  Id.  240;  S.  C.,  17  How. 
ground  is  to  compel  the  plaintiff  to  Pr.  5tj;  Roe  v.  Lintoln  Covn-y,  56  Wis. 
elect  upon  which  of  two  or  more  im-  66;  WiUuxmt  v.  jS'u>an,  19  Id.  42;  Wil- 
proporly  nnite.l  causes  of  action  he  Uam»  v.  Warvell,  28  Toi.  612;  Jidgar 
will  proceed:  SidUautv.  N.  Y.  dc.  R.  v.  Oaiveaton,  46  Id.  421. 
R.  Co..  1  Civ.  Proc  2S3.  The  com.  Domurrar  is  the  proper  mode  of 
plaint  ia  demurrable  on  this  ground  mi^iog  the  objection  that  a  cauae  of 
where  only  one  cause  of  action  U  action  is  not  stated,  and  a  motion  to 
atated  but  several  forois  of  relief  ore  strike  out  ia  not  proper:  Cii'ie  v. 
asked,  all  obtainable  undor  the  facts  Cliae,  3  Or.  355.  So  the  demurrer 
Stated:  LaUin  v.  McCarthy,  41  N,  V.  must  bs  directed  to  the  avemieiits  of 
107.  If  several  causes  ol  action  are  a  pleading  taken  together;  tlie^  can- 
improperly  joined,  though  set  out  in  not  be  separated,  and  thua  coiui.lcred 
onocountmthocomplaint  and  claimed  demurred  to:  Herfort  y .Cramer,  7  Col. 


,  the  do-    483.     The  objection  may  properly  b 
Ter  properly  lies:   Wiles  v.  Suy-    stated  in  the  language  of  tlic  statute 
dam,  64  Id.  173;  Ooldberj  v.  Utley,  60    Seat  ».  Snyder,  30  CSL  3" 


{roperly  lies:   WiUi  v.  Suy-    stated  in  the  languag 
d.  173;  Ooldberj  v.  Utley,  60    Seat  ».  Snyder,  30  CG 
L  427;   Wr!3l,t  v.  Conner,  31  Iowa,     v.  Kenoal^  Co.,  ID  Wis.  217; 
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T.  CraOa,  7  Minn.  234;  bat  a  domarrer    JfiwwwwK*  tie.  B.  R.  Co.,  31  Minn.  Oct  11, 1*62, 

w»  the  ground  that  the  plsading  doei  367;ffiiitfv,Poiifer,29KBii.766,  771;  i^ 

aotBtataagoodcaosaoE  "eompliliiit"  Qamtr  r.   ThoT-n,  frG  Edw.  Pr.  452; 

is  not  Buffirient:  Pine  Co.  Nfij.  Co.  v.  Oamtr  v.  HarTnoitif  MiSa,  6  Abb.  N. 

S^xrH/y.  Co.,  63  Ind.  121.     If  the  C.  212;  Bennta  v.  PrtMton,   17  lud. 

domniTerBpecmesthapomtaof  insiiffi-  291. 

ciency,  the  demnrrant  cannot:,  on  the        Btatntfl     of    UmltetioilB.  —  To 

ugnmcDt,  kIj  on  any  other  gronude:  nutwn  tlM  demnn«F  for  thja  cause, 

liMav.  CtnL  ATisona  M.  Co.,  1  Ariz,  the  fact  that  the  action  was  not  oom- 

464.  menoad  withia  the  proper  time  nmat 

^0  demurrer  on  this  ground  does  apTKiar  from  the  face  of  the  oomplaint: 

not  extend  to  the  canity  of  parties  Weiu  t.  Beiliel,  8  Or.  527.     In  an  ac- 

to  Buo:  Ircirm  KaL  Bajik  -v.   CorJefi,  tion  for  personal  injnriaa,  &  complaint 

10  Abb.  N.  0.  86;  BiAart  v.  Froit,  6  oUegingthattheio^ary  oocnrred  "on 

Dner,  G7I;  oidefect  of  portioa:  Oraia  or  aboot"a  certain  day  ia  not  da- 

V.  Aldrieh,   38  CaL  614;  Burhop  y.  murrable  under  lubdiviBion  7,  for  it 

Mbeauket,  18  Wia.  431;  nor  to  tor-  does  not  show  on  its  face  whether  or 

Dial  defects;  State  BaiUt  v.  BRavi,  6  not  the  action  is  barred,  bat  the  ob- 

Hun,  114;  Paola  Tovm  Co.  T.  fnA,  jeotion  mnst  be  taken,  if  at  all,  by 

22  Kan.  729;  nor  to  the  prayer  for  answer,  orperhapa  bymotiontoniake 

judgment   or    relief:     Teielafytry   t.  certain  in  this  r^pect:  Coorog  t.  Ort-  • 

Sdiwnbertj,  41  Wis.  684;  CdUtrvni  v.  goa  Cora^ueUon  Co.,  10  Saw.  WO. 

§68.  [67.]     The  demurrer  shall  distinctly  specify  the  Oct  11,  MM^ 
grounds  of  objection  to  the  complaint;  unless  it  does  so,  - 


it  may  be  disregarded.     It  may  be  taken  to  the  whole  muBtapeeur 
complaint,  or  to  any  of  the  alleged  causes  of  action  stated 
therein. 

Demiirrer  to  HMdfy  Rroiuida  state  a  cause  of  action,  the  demurrer 

of    ottjaction.  —  If    the    denjnrrer  will  bo  overruled  if  any  cause  of  «c- 

omits  to  diitinotly  specify  the  objec-  tion  can  bo  fonnd:  Simpton'v.  PraOier, 

tioos  to  tbe  complaint  it  may  be  dis-  5  Or.  8G;  Ketchum  v.  Slair,  2  Id.  103; 

regarded  and  treated  as  a  nullity:  CooperT.  Cliuon,  lCadeR.,N.S.,  347; 

Poaera  t.  Amet,  9  Minn.  178;  Love  v.  Bydt  v.  Sttpeninart  ete.,  43  Wis.  129; 

Cmmbikmentte.^  64  H.  C.  700.     An  Ifeuiberry  v.  OaTiaad,  31  Barb.  121; 

objectioo  to  the  jurisdiction,  or  that  First  Nat.  Bank  v.  How,  28  Minn.  160; 

the  oomptunt  does  not  state  a  causa  Butler  v.   Wood,    10   How.   Pr.  222; 

oE  action,  may  be  stated  in  the  Ian-  Sheldon  v.  Hog,  11  Id.  11;  Semer  v. 

goa^of  thesfaitute:  £^u3f/iT,/riiSfcJt,  Rodgldii,  ZZ  la.  IW;  JacqaaY.  Mor- 

t>  Cal.  386;  Kent  v.  Snyder,  30  Id.  666;  m,  2  E.  D.  Smith,  639;  OrifflihM  t. 

Durlxev.SaralogattcCo.jiUow.'Pr.  Hindei'ton,   49  Oal.   666;    fTwww  v. 

228.     For  other  cansea,  tlto  demurrer  Conner,    10   Id.  2S3;   Bmee  t.  Bene- 

uiust  specifically  point  out  the  defect  dirt,  31  Ark.  301;   Potter  v.  fftmeg, 

relied  on:  Kent  v.  Snjfder,  30  Cal.  G6C.  1  Utah,  249;  Whaler  v.  Cotau^uL  L^e 

Where  the  demurrer  is  taken  to  the  liu.  Co.,  82  N.  Y.  543;  8.  0.,  37  Am. 

whole  complaint  because  it  does  not  Bep.  59i. 

§69.  [68.]     If  the  complaint  be  amended,  a  copy  octii,isc3i 

thereof  shall  be  served  on  the  defendant  or  his  attorney, • 

and  the  defendant  shall  answer  the  same  within  such  proceea  if 
time  as  may  be  prescribed  by  the  court,  and  if  he  omit  amended. 
to  do  BO,  the  plaintiff  may  proceed  to  obtain  judgment  as  laor.  m. 
ia  other  cases  of  failure  to  answer. 

I  70.   [69.]    When  any  of  the  matters  enumerated  in  »or.jj. 
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ObJeMtoDS. 
wlicn  deemea 


section  67  [6G]  do  not  appear  upon  the  face  of  the  com- 
plaint, the  objection  may  be  taken  by  answer. 

§  71.  [70.]  If  no  objection  be  taken,  either  by  demur- 
rer  or  answer,  the  defendant  shall  be  deemed  to  have 
waived  the  aame,  excepting  only  the  objection  to  the  ju- 
risdiction of  the  court  and  the  objection  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. 

Waiver  of  ol^joction  by  fiiilura  Oldi  t.  Cary,  13  Id.  3G2;  nor  ia  the 

to  demiu  or  answer.  — Tbo  objec-  objection  tmit  the  court  has  no  juris- 

tion  that  a  compl&int  does  not  itata  b  diction:  Kiny  v.  Boyd,  4  Id.  32t>i  and 

cauao  of    action    ii   not  waived  b;  these  objactiona  may  be  urged  ia  the 

failure  to  demur  or  answer:  Boiam  v.  appellate  court:  Ewarli  v.  Strgtr,  5 

£mmer«oii,  3 Or. 452;  EwarU-r.  St^er,  Or.  U7i  Calduidl  t.  Evdds,  I  Idaho, 

6  Id.  147;  iiatJ:  t.  SaUm,  6  Id.  270;  N.  S.,  760. 


TITLE   IX. 
OP  THE  ANSWEBi. 
g  72.     What  the  answer  shall  contuQ. 
%  73.     Natnre  of  counterclaim,  and  how  stated. 
%  74.    Defendant  may  demur  to  one  <x  more  of  several  onuses  of  actdon  and 

Miswer  the  reat. 
g  75.     Sham  and  irrelevant  answer  stricken  ont  on  motion. 

.11,1801,         g  72.   [71.]    The  answer  of  the  defendant  shall  con- 

tain, — 

u^tafn^  1.  A  specific  denial  of  each  material  allegation  of  the 
complaint  controverted  by  the  defendant,  or  of  any 
knowledge  or  information  thereof  sufficient  to  form  a 
belief. 

2.  A  statement  of  any  new  matter  constituting  a  de- 
fence or  counterclaim,  in  ordinary  and  concise  language 
without  repetition. 

Anower,    grener&Ujr.  — ^e    ua-  what   defendant   may  consider   the 

swcr  should  cither  take  ieaue  directly  legal,  effect  of  the  facta  he  avers: 
on  the  all^ations  of  tbo  complaint,  Dmetet/  v,  Brmcn,  9  Hun,  4SI;  nor 
or  confessing  them,  should  state  dis-  need  the  defendant,  after  stating 
tinctly  and  poaitively  new  matter  factisfaowing  that  plaintiff  ought  not 
sufficient  to  avoid  them;  Ziorfd  v.  torecover.atatoreaaanswhylieshonld 
Steveiiaon,  1  Cal.  18;  Orogan  v.  BackU,  not  recover;  Brtrfjev. /"niison,  5Sand. 
1  Id.  IMi  Walton  v.  Minlurn,  I  Id.  210.  An  answer  cannot  properly  set 
3C2i  Bernard  v.  Mallott,  1  Id.  368.  It  up  an  objection  which  appears  upon 
ia  not  requu^d  to  contain  any  prayer  the  face  Ol  the  complaint  where  a  de- 
fer relief,  except  where  afsrmative  murrer  upon  that  ground  hadJieen 
relief  is  sought:  Bridge  v.  Payson,  5  overruled:  Tennant  v.  Pfitter,  45  Cal. 
Sand.  HIO;  Bmda  v,  AnvetUy.  42  272. 
Uarb.  192;  nor  any  statement  as  to  Saniala.— The  general  dental  is 
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not  recognlzoA  iuthia  state,  for  by  the  cause  d\  luck  of  snffident  information  Oct.  11,  US2, 
worda  of  tha  atatota  every  material  to  form  a.  belief:  Brou-n  v.  Rychmaa,  5'1- 
•Uogationiutendcd  to  be  controverted  12  Id,  31U.  Argnmcntative  tleuiala 
Dingt  be  Bpecifically  denied.  am  not  generally  allowed:  Morris  v. 
A  denial  o£  an  allcgitLott  in  a  Com-  Thomat,  67  lad.  SIC;  Zetms  v.  KendaU, 
plaint  should  bo  specify  tbo  allegation  6  How.  Pr.  59,  GG;  De  Forrsst  v.  But- 
mtended  to  be  controverted  that  any  ler,  62  Iowa,  78.  But  see  Loeb  v. 
person  of  average  intcliicenco  could  Weis,  64  Ind,  E85;  Simmona  v.  Green, 
identify  it:  Maltieonv.  Smith,  19  Abb.  35  Ohio  St.  104.  Nor  ia  a  denial  in 
Pr.  290;  and  if  not  done  the  answer  the  alternative  ever  allowed:  Ladd  v. 
will  be  bad  for  uncertainty:  Id.  A  Itanisby,  10  Or.  207;  Corbin  v.  George, 
denial  in  the  words  of  the  complaint  2  Abb.  Pr.  465;  Oiia  v.  Haas,  S  How, 
ia  very  often,  and  it  may  be  even  said  Pr.  103.  Thus  an  allegation  tbat  if 
generally  liad;  Jiloeerv.  Jenhns,  5  Or.  the  plaintiff  should  prove  certain  facta 
447;  BobfaM  v.  Liacola,  12  Wis.  S;  the  defendant  will  prove  certain  mat- 
tor  it  usually  raises  a  "negative  preg-  ters  (stating  them),  is  bad,  aa  being 
nant,"  with  an  admission  that  the  contingent  instead  of  positive:  Lewit 
alleged  facta  may  have  transpired  on  v.  Kfndall,  G  Id.  59,  CG;  S.  C,  1  Code 
some  otber  day  or  under  different  cir-  R.,  N.  3.,  102.  A  denial  should  be 
cnmatanees;  Seliatlsxl  v.  Oermantawn  direct  and  unequivocal;  ITart  v.  Avt. 
tic.  Inn.  Co.,  22  Wis.  412;  Davidson  v.  Exclianfje  Bant,  44  Barb.  179;  Harden 
PoiceU,  16  How.  Pr.  467;  Salinger  v.  v.  Railroad  Co.,  4  Neb.  523;  and  if 
iaai,  7  Id.  430;  Fraaer  v.  Wd-  _  evasive,  will  not  be  construed  aa  a 
limns,  15  Minn.  204;  Harden  v,  denial:  West  v.  Am.  Eixttange  Baal; 
Atchiton  efc.  It.  Jl.  Co.,  4  Ntb.  521;  44  Barb.  179;  Wood  v.  Whiiiiiy.  21 
Bolden  v.  KMry,  21  Wis.  149;  CuHi-  Id.  190;  but  if  it  distinctly  traverses 
bert  V.  C%  qf  Applrioa,  24  Id.  383;  the  matter  alleged,  it  will  be  held 
Sliearmaa  v.  jV.  Y,  Cent.  JlfiWs,  I  Abb.  good  regardless  of  the  form  in  which 
Pr.  187.  ThuB  a  denial  of  wrongfully  it  is  expressed:  flifl  v.  Sniil/i,  27  CaL 
or  iUegallj;  doing  an  act  ia  an  (3mis-  479;  Marriaon  v.  O'Reilly,  2  Utah, 
sion  of  doing  the  act,  and  the  court  165. 

will  decide  whether  it  was  lawful  or  Denial  of   knowledge    or    in- 

not:   Harris  v.  Shoniz,  1  Mont.  212;  formation  mfflcient  to  form  bo- 

Toombs   V.    Hcra'raetle.    I    Id.    286;  lief. —It    haa    been  held   that  any 

Lerouxv.  Munlod:,S>l  Cal.  541.     Itii  and  all  material  allesationa  may  be 

Dot  a  denial  of  tbo  act,  but  only  of  the  put  at  issue  by  this  lorm  of  dauiah 

character  thereof:    IKoorf  v.  Ricliard-  jjimitgfioii  v.  Hammer,  7  Bosw.  670; 

ton,  35  Cal.  49;  FeeUy  v.  SMrUy,  43  RicliUr  v.  McMurray,    15  Abb.   Pr. 

Id.  360j   Lamey  v.  Sloones,  DO  Cal,  34G;    Trt^vxll  v,  Conmmsionert,   11 

610.     So  a  denial  that  property  sued  Ohio  St.   183;  EUdten  v.    Wilson,  80 

for  ia  of  a  certain  value  alleged  in  the  N.  C.  192;  Farmers'  ele.  Bank  v.  Cit}/ 

complaint  is  an  admission  of  any  lesa  qf  C/iarloU^   73  Id.   45;   Macklay  v. 

Tilno;  Scovill  v.  Barney,  4  Or.   283;  Sands,  94  U.  S.  586;   Ama  v,  Eait- 

Le^ngmll  v.   Oriffing,   31   Cal.   232;  road  Co.,  12  Minn.  412;  EtAyv.  Hal- 

Toady  V.  EUis,  22  Id.  GfiO.     So  it  is  ioci,    85   How.   Pr.   412;    Mdraz  v. 

held   that    no  iasuea  are   raised   by  Pearsall,  5  Abb.  N.  C.  90;  Richards 

deaiab  in  conjaactivo  form:  Moser  v.  v.  FvccJistl,  6  Civ,  Proo.  R.  430;  Hea- 

Jentina,  5  Or.  447;  Fitch  v.  Bunch,  30  derson  v.  Maniung,  5  Id.  221;  People 

Cal.  211.     Thereforoit  tactaatatedin  v.  Curto,  1  Idaho,  753.     But  the  lata 

the  complaint  in  conjunctive  form  are  rule  in  New  York  and  other  states  is 

desired  to  be  controverted  thsy  must  that  a  party  cannot  file  an  answer 

be   denied    disjunctively:    Tovng  v.  containing  an  unqualified  denial  if  he 

CatUtt,  0  Duer,  437;  Shearman  v.  N.  has  no  personal  knowledge  concem- 

Y.  CeiiL  MiUs,  1  Abb.  Pr.  187;  Reed  ing  the  fact,  bnt  must  deny  upon  iJi- 

T.   Calderwood,    32    Cal.    105;    Fish  formation  and  belief;   Broilieflon  v. 

and    Sedinglon,   31    Id.    194.       Hv-  Dovmeij,  59  How.  Pr.  20G.     And  it  ia 

potheticat  denials  are  not  geoerallv  held,  on  the  other  hand,  that  where 

food:   Aleniany  v.   Petalnma,   38  Id.  thofactsaro  presumptively  within  the 

_37;  ^eiPM  V.  Acker,  II  How.  Pr.  163;  defendant's  knowleilge,   a  denial  on 

r  V.  McCreedy,  1  Coda  R.,  N.  S.,  information  and  belief  is  insafficient, 


18:  Buddinijton  v.  Davis,  0  How.  Pr.     hot  a  positive  denial,  if  any,  must  be 

101;  but  in  some  cases  they '      — ■*- "" —  "■-  -"-— ' ' 

lowed,  aa  where  defendant  di 


401;  bat  in  some  cases  they  are  al-    made,  oa  where  the  allegatioi 
■  --'    -----    ■-'-■--itJeni  ---      '--   --'----'-'-    -''--- 
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OcLU,18t%       fuled  to  do  certain  acta;  Eanna  v.  Id.  Bl;  Beng^on  v.  ThngvaBa  SUam- 

*^ Sarher.  6  CoL  303;  Hurnphrq/i  v.  Mc-  a^  Co.,  3  Civ.  Proo.  R.  2S3;  S.  C, 

Call,  g  CoL  69;  0<^  Company  v.  San  affirmed,  4  Id.  260;  31  Hun,  <)G;  EaM 

Francueo,  0  Id.  i53;  Lloyd  Y.  Burnt,  6  Bivar  Bank  y.  Rogen,  7  Boav.   493; 

Jonea  &  S.  423;  S.  C,  62  N.  Y.  GBlj  Ciiy  Bank  y.  Dralx,  5  N.  Y.  Week. 

Jforfan  v.  JiialW,  2  Minn.  219;  Zau-  Dig.  477. 

renc<T.Der6ii.24How.  Pr.  133;  Wii\g        Wliat  may  be  denied.  —  Deniala 

T.  Dugaa,  S  Bnsh,  583;  or  that  uts  must  be  of  material  all^tiona  only: 

were  done  in  his  presence ;  Syrainisv.  King  v.  Dlica  Ins.  Co.,  6  How.  Pr. 

LeaC,  8  How.  Pr.  28;  or  bv  his  agent  485;  Fry  v.  BenneO,  5  Sand,  54;  Foren 

or  partnerr  Leimi  v.   Acter,   11   Id.  t.  Dtaley,  4  Or.  92.     An  answer  need 

103;  Cliapraan  v.  Palmer,  12  Id.  37;  not  traverse  mere  matters  of  snrplni- 

Beebe  y.  Marvin,  17  Abb.  Pr.  194.  age:  Bacouillat  v.  Beat,  32  C»L  450; 

When    this   manner   of    denial  is  Paux  v.  Durbin,  1  Idaho,  650.     Only 

nsed  the  form  of  the  statute  most  bo  those  allegations  aro  deemed  to  lie 

closely  followed:  Ellon  v.  MarkAam,  material  which    the    plaintiff   mnst 

20  Barb.  343;  Hrye  v.  Balks,  2  Daly,  prove  upon  the  trial  in  order  to  main- 

231 ;  S.  C,  33  How.  Pr.  2GG)  iToefeB  v,  tain  his  action:  Claa  Co.  v.  SimoMen, 

Ricluirds,  3E.  D.  Smith,  13.     And  see  1  Dak.  403;  FairdiUd  v.  Railroad  Co., 

Sluldon  V.  SoHji,  4  Civ.  Proo.  Kep.  16  N.  Y.  337.     See,  as  to  what  are 

4.     The  denial  most  be  of  knowledge  material  allcgationa,  pest,   %  95   [93]. 

or  information :  LZm/dv.  .fiums,  6  Jonea  All  matters  inserted  in  the  complaint 

&  S.  423;  S.  C,  C2  N.  Y.  651;  Manny  which  a»e  merely  evidence  constitute 

V. /Vnurfi,  23  Iowa,  250} /'eop^ev,  ifc-  immaterial  averments,   and  the   de- 

Cumbtr,  27  Barb.  G32;  S.  C,  16  How.  fendanta  need  not  answer  them.     If 

Pr.  18C;  numphrrys  v.  McCall,  9  Cal.  they  do,  both  the  complaint  and  an- 

50;  a  mere  denial  of  inform&tion  be-  swer,  so  far  as  they  relate  thereto, 

ing  insnScicQt:  Mnnny  v.  French,  23  must  be  disregarded  when  the  snffi- 

Iowa,  230;  HavtcTnan  v.  Cray,  6  N.  Y,  dency  of  tho  pleadings  and  issues  are 

Civ.  Proo.  Rep.  224,  note.     A  denial  brought  in  question;  Joaa  v.   Peta- 

that  defendant  has  "  snflicicnt  knowl-  luma,  36  Oaf  233;  and  see  Wliite  v. 

edge  or  information  to  form  a  beUef  Allen,  3  Or.  103;  TAompaoti  v.  Let,  8 

B3  to  whether  the  facts  charged  in  Col.  280;  Grem  v,  Poinisr,  15  Id  411; 


charged  i 
Issnfficteii 


mplaiat  are  true"  isHnffioieat:  Ctoryeii v.  Cain,  16 Id,  507;   WillaoitY. 

Bobbins  v.  Baler,  2  Or.  62;   Wibott  v.  Cleaveland,  30  Id.  192;  Larco  v.  Cam- 

AUen,    11   Id.    164;   Sherman  v.   Of-  nueea,  30  Id.  661;  Bacouillat  v.  Rene, 

bom,  8  Id.  66.     This  form  of  denial  32  Id.  460.     Mere  matters  of  induoe- 

is  peculiarly  proper  where  one  has  no  ment  stated  in  the  complaint  are  not 

in^rmation  on  which  to  form  a  bo-  the  subject  of  denial:  Fry  v.  Besa^ 

lief  and  must  make  a  verified  answer  1  Code  E.,  N.  S.,  238;  and  bo  of  on 

as  required  in  this  state.     If  a  party  averment  of  tho  belief  of  plaintiff  aa 

lias  no  knowledge  of  tlie  matters  nl-  it  regards  any  fact:  Badaauv.  Maiitrr, 

loged  in   the   complaint,   he   is   not  6    Sand.   C54;    WaUers   v.    Chinn,   1 

bound    to  inform  himself   on   tliem  Met.  (Ky.)  49S;  and  likewise  of  olle- 

bctoro  answering;   he  may  deny  on  gatioua  of  time,  place,  or  valoo,  when 

information     and     belief:     Oregonian  not   of   the   substance   of   the   issue: 

R'y  Co.  V.  Oregon  B'y  i  Nav.    Co.,  Woodnrf  v.  Coot,  25  Barb.  605;  Lio- 

10   Saw.   4G4.      By   such  denials  no  injalon    v.   Ilammer,   7    Bosw.    G70; 

issue  is  raised.      The  same  rolo  np-  Davidson  v.  Powel!,  16  How.  Pr.  467, 

plies  where  one  on  information  and  A  mere  denial  of  a  legal  conclnsion 

belief  or  for  want  thereof  denies  the  raises  no  issue:  Kay  v,  Charddll,  10" 

execution  and  record  of  a  recorded  Abb.  N,  C.  83;  Emery  v.  Bate,  94  N. 

instroment:    Ooodell   v.   Blunter,    41  Y.  408;  Marsh  v.  BIsaorU,,  30  How. 

Wit.  4X;  Mills  Y.  ToxBii  <lf  J^erton,  Ft.  632;  FrasierY.  miliame,  15  Uiaa. 

20  Id.  50;  City  qf  MiheauieeY.  O'Sul-  288;  Doionerv.  Jfead,  17Id.493;  Nrl- 

Uian,  25  Id.  660;  Brmon  v.  La  Crosse  eon  v.  Murray,  23  Cal.  338.     If  the 

Ci'/if  c<e.,  21Id.  61.  Compare  Ornoniaa  answer  merely  denies  the  conclnsions 

R'y  Co.  V.  Oregon  B'y  it  Nae.  Co.,  10  of  law  resulting  from  the  facts  averred 

Saw.  464.    Aa  to  the  denial  of  corpo-  in  the  eomplaint,  it  is  insufficient  to 

rate  existence,  see  C^>neonZia$a<r.«tc.,  raise    (ui  issue,   and    the    facts   are 

Assoc.  V.  Reed,  93  N.  Y.  474;  Crane  deemed  admitted:  Jfelson  v.  Murray, 

etc.  Manv/.  Co.  y.  Morse.  49  Wis.  368;  23  Id.   338;   Wonmmlh  v.   Hatch,  33 

Droutnv.  City  qf La  Croat  eU.  Co.,  21  Id.   128;   Lightna-  v.  Meiael,  35  Id. 
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4o3.     Thns  a  denial  of  indebtednes.  How.  Pr.  465;  BelBngtr  t.  Craiipir,  Oct  U,  lB£i!, 

vithout  a.  denial  of  any  of  the  facts  31  Barb.  534;  Ooddard  v,  FuUoii,  21  t]}- 

trorawhich  thatindobtednasafollowg,  CaL  430;  Slati  v.    Wmiatna,  iS  Mo. 

ma  condaaionof  law  raises  no  U«aes;  210;  Jforlinrpv.  tnmrance  Co.,  47  Id. 

CartU  V.  Ridiardi,  9  Id.  38;  Kinney  T.  435;  Atuon  v.  Dwigkt,  18  Iowa,  241; 

Oi^me,  Uld.  112;  Pitrtanf.  Cooltg,  Bortonv.  Il«Miaij,3'Sev.i^.    What- 

1  Code  R.  SI;  Morroa  t.   Congan,  3  ever  admits  that  a  cacM  of  actiou,  as 

Abb.  Pr.  328.     Ttia  Euprema  court  of  stated  in  tba  complaint,  once  existed, 

California  liavc  gone  so  far  as  to  hold  but  at  ths  same  time  avoids  it, — that 

that  ovou  where  the  complaint  is  in  is,  shows  that  is  has  ceased  to  exist, — 

indebiiaiia  awumptU  (irliich  conipliint  is  new  matter:  Swentoa  v.  Cresop,  28 

the;  bold  to  be  good,  thas  recogniz-  Obio  St.  C6S;  Allen  v.  Sraaidtra,  0 

ing  tbat  indebtedness  is  a  fact),  a  de-  Neb.  43G;  Douglaa  v.  SaberstrX),  25 

nial  of  the  indebtedness  is  not  suffi-  Hun,  2G2;  Cola  t.  Souiibif,  21   Cal. 

ciant,  being  a  denial  of  a  conclusion  47.     A    party  does    Dot  waive    the 

of  law,  ana  not  of  a  fact:    Wella  v.  effect  of  a  decial  contained  in  one 

JlcPite,  21   Id.  215.     Several  other  portion  of  his  answer  by  setting  up 

cases     bave    been     thought    to     be  m  the  appropriate  manner  nevr  or 

authorities  for  this  proposition,  bat  aSrmativa  matter;  BiUitiga  v.  Drew, 

erroneouily.     For  instance,  CaulfieJd  £2  Id.  565;  SiUuie  v.  CorheU,  43  Id. 

T.  Saj^XTs,  17  Id.  671,  and  I/iygini  264;  Qvic/l^  v.  Merriti,  11  Iowa,  147. 

v.  WorleS,  18  Id.  330.     An  averment  Among  instoncAs  of  new  matter  are 

man  answer  that  the  plaintiff's  debt  release:  Turner  v.  CaruUitn,  17  Cal. 

is  barred  by  a  dischargo  in  insolvency  431;  MeKurin^v.  BuU,  16  N.  Y.  297; 

is  only  a  conclusion  of  law,  and  not  accord  and  satis  faction:  Coletv.  SouU- 

tho  sUtcment  of  a  fact:   Chriitu  v.  iy,  21  Cal.  60;  Saetty.  Burdeil,4al<L 

Dana,  42  Id.  174     Denials  that  plain-  07;  payment:  Oreen  v.  Palmer,  16  Id. 

tiff  is  the  le^  owner  and  holder  of  417;  Snoard  v.  Torrence,  3  Hon,  220; 

Uto  note  sued  on  arc  denials  of  coii-  discharge  in  banlcruptcy:   Cornell  v. 

dosions  of  hiw,  and  will  be  strnck  Dakm,  3S  N.   Y.  253;  licaas*:  Cl^f- 

ODt  on  motion:  Froet  v.  Bradford,  40  ford  v.  Dam,  82  Id.  S2;  act  of  God: 

Id.  165;  Ftleh  v.  Beaadry,  40  Id.  439.  New  Ilaoen  etc.  Co.  v.  Quintard,  37 

So,  in  an  action  to  enforce  a  lien,  a  How.  Pr.  29;  and  the  like, 

denial  tbat  the  plaintiff  had  auy  lien  But  new  matter  must  be  distinctly 

raises  no  issue:  Bi-adbury  v.  Croniee,  avorred  to  bo  taken  advaatago  of: 

46  Id.  287.  Olaeer  v.  Clifi.  10  CaL  303;  TitaM  v. 

While  tho  denial  must  bo  direct,  it  Clark,  45  Barb.  178;  Iforrtll  t.  lnsur- 

is  not  confined  to  facts  directly  al-  anu  Co..  33  N.  Y.  429;  C^iUia  v.  Gun- 

leged,   but   facta    impliedly  averred  ttitr,  1  Dner,  203)  McKyrinij  v.  Bull, 

may  bo    travcraod  as    though   thoy  10  N.  Y.  297;  Johraon  v.  Bail,  74  K 

were  directly  averred,  and  the  do-  C.  335;  Railroad  Co.  v.  Wfwlibuni,  6 

fendant  will  bs  entitled  to  try  any  Neb.  125;  Octan  Sleamship  Co.  v.  Wit- 

■BBUC  thna  formed,  though  the  plain,  liama,  G9  Ga.  251;  Pect  v.  O'Brien,  5 

tiff  intended  to  present  a  different  Neb.   360;  and  a  defendant  canuot 

qnestion:  ToinMs  v.  Kent,  46  N.  Y.  give  evidence  of  any  now  matter  not 

672;  llarie  v.  Oarrinn,  83  Id.  14.  set  up  in    his  answer;    Savfonl    v. 

Katerial   aUegations  not  da-  Travera,  7  Bosw.  493;  S.  C,  40  N.  Y. 

nied  are  deemed  true:  See  potl,  S  04  140;  Diffftndorf  v.  Oa^f,  7  Barb.  IS; 

P2].  Baker  v.  Bailey,  16  Id.  54.     Tho  geu- 

Trivoloos  answers :  See  g  76  [74],  eral  rale  in  regard  to  pleading  new 

fOtL  matter  is  thus  stated  by  Fomeroy, 

New  mattar. — New    matter   is  Remedies,  sec.  6S7:  "Tho  defense  oE 

where  defendant  seeks  to  introdnca  now    matter    consists,   therefore,   of 

into  tbo  case  a  defense  not  disclosed  facts, — positive     facta;     and     these 

by  the  pli:adings, —  somethiug  rcliod  should  be  averred  as  carefnlly  and 

en  byhuD,  butnot  puti:i  iaaueby  the  with   as  much    detail  as    the   facta 

plaintiff:  Bridmv.  PoiQt,  13  Cal.  640.  which  constitute  the  canse  of  action 

Any  matter  which  admi^  and  avoids  and  are  alleged  in    the    co;iipIaint. 

the  caOse  of  action  sot  np  in  tho  com-  Tbe  defense  of  new  matter  depends 

Slaint  or  petition,  and  constitutes  a  upon  tbe  existence  of  facta  from  which 

efense  thereto,  is  new  matter:  Car-  it  results  as  truly  as  the  cause  of  ac- 

ttr  T.  Koedey,  9  Bosw.  SS3;  8.  C,  14  tion  leaults  from  other  facts.     Tbe 

Abb.    Pr.   147;    Oilbtrt  v.   Crain,   12  rule  tor  setting  forth  the  facts  which 
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constitute  the  dctcnaa  U  therefore  the  Pineliback  v.  Oravet,  42  Ark.  222;  fimA 
same  as  that  for  sotting  forth  the  V,  IFict,  SlOhloSL  512;  bo  withaInis- 
~  tacts  which  congtitute  tho  cause  ot  no-  oomer:  King  v.  RandteU,  33  Cal.  321; 
tiou."  Where  tho  defendaat  wished  Tliompaon  v.  EUioU,  5  Mo.  118;  Wliite 
to  ruiae  tho  point  under  a  dcDud  that  v.  MiUex,  T  Hun,  427;  Trnverv.  Ei'jhth 
a  steamboat  company  conld  not  be  Ao.  R.  It.  Co.,  U  Abb.  Pr.,  N.  S.,  4Q; 
incorporated  under  on  act  of  the  logia-  S.  C.,4Abb.  Ct.  App.  422;  or  a  defense 
latnrc,  tlie  court  held  that  the  want  that  the  pIiintiEf  ia  not  the  real  party 
of  capacity  in  the  plaintiff  to  aue  in  interest:  WhiU  v.  DraJx,  3  Abb. 
should  haro  been  specially  set  up  in  N.  0.  133;  lloiion  t,  Sheplierd,  1  Civ, 
the  answer;  the  i^eninl  was  not  auf-  Froc  Bep.  2G;  Hammond  y.  Earlt,  5S 
ficient:  Cal.HUamNatt.Co.v.  Wnglit,  How.  Pr.  42e;  that  the  action  was 
8  Cal.  G90;  1  Mass.  1,  159;  G  N.  H.  commenced  before  the  causo  accmcd: 
197,  627,  The  want  of  legal  capacity  Smittv.  UiAma,  19  N.  ¥.271;  that  a 
to  sua  ia  a  pergonal  disability,  and  if  jitdgment  haa  been  rendered  between 
the  defendant  intends  to  set  up  snch  the  same  parties  for  the  sanio  cause: 
a  defense  he  shonld  state  bo  dis-  Rkhardaon  t.  .Stcjtman,  22  lud.  2M; 
tiniA\3:CalStiamNae.Co.  v.Wrigld,  Caw  v.  Crq/lj,  63  Cal.  135;  MarckiUy. 
8  Col.  690.  Sliq/Ur,  32  Id.  I7G;  McKnijId  v.  T,iy- 

Counterclaim:  See  the  neit  seo-  for,  1  Mo.  282;  Fanning  v.  ifiiemia/iw. 

tion.  Co.,   Zl  Ohio  St.  344;    DaSrympU    v. 

DefeiuM  in  particular  caves.—  Hunt,  C  Hun,  111.     So  with  a  Jefen^a 

In  the  code  states  where  general  de-  of  usury:  Morford  t.  Daeis,  23  N.  Y. 

nial  is  provided  for  by  statute,  an  4S1;  Wtst  Tm-Rtp.  Co.  v.  Kelilerhoaxe, 

important  matter  for  consideration  is  87  Id.  430;  Cona  t.  Wantr,  IS  N.  V. 

tlie  question  whether  certain  dotonses  Week.  Dig.  90;  BuUtraorth  v.  Pecare, 

are  or  are  not  admissible  nnder  sucli  8  Bosw.  671,     Facts  conatituting  an 

a  denial.     But  as  in  this  etate  only  estoppel  must  be  pleaded:   Rugit  v. 

speciSc  denials   are   admissible,   the  OUeiilieimcr,  6  Or.  231;   Andtisoii  v. 

question  docs  not  arise,  and  the  only  £ru6'>&.!>3Ind.570;  S.  C.,47  Am.  Rep. 

question  for  consideration  is  whether  394.     In  pleading  a,  former  adjudica- 

or  not  a  defense  constitutes  new  mat-  tion  in  Inr,  facia  showing  what  ivas 

ter.     Some  examples  of  what  oonsti-  dcterminetl  in  the  former  suit  most  be 

tute  new  matter,  and  which  mast  he  atatad:   HeiUte'fy  v.   Iladtty,   2  Or. 

pleaded  as  auch,   have  already  been  209;    Wyetli  v.  Salem,  4  Saw.  88. 

stated,  Slattiiefif  limiialiotu.  —  IE  the  defect 

The  defense  of  actionpending  must  does  not  appear  upon  the  face  of  the 

be  specially  pleaded:   Williams  v.  Jfc-  complaint,  the  defense  of  the  statutj 

Oradt,   18  Minn.   82;   JT/iiSe  v.   Tal-  of  limitations  must  be  aet  up  oa  new 

ma-je,  3  Jones  &  S.  223;  Tunur  v.  matter;  Steamtr  SermriCa  t.  Simonilj', 
Beent,  22  Kan,  319;   Wy&e  v.  CUy  vf    1  Or.  74;  Bv.M  v.  WoUxr,  29  Hun. 

SaUm,  4  Saw.   83;  GUaverns  Co.  v,  3W;  A.  <t  y.  R.  R.  Co.  v.  MUlrr.  31 

BrorLwai/,   30  Cal,   325;    Daicky   v,  Minn,   601;   Smich  v.   Richmond,    19 

firojni,79N,  Y.390;   Wardv.DevKU,  Cal.  47G;  Kalinweikr  v.  Anderson,  78 

12  How.  Pr.  103;  Bouihnd  v.  A'iroii,  N.  C.  133;  Oreen  v.  Railroad  Co.  73 

27  Ark.  315.     Ab  to  when  and  how  Id.  624;  Parker  v,  Indu,  47  Oa.  405. 

this  defense  may  bo  set  up,  see  this  The  answer  should  allege  that  the 

heoil,   under  §  G7   [66],     AJi  award  causa  of  action  did  not  accrue  nithin 

is  in  confession  and  avoidance,  and  a  prescribed  period  before  the  com- 

roust   he  specially  pleaded  as    new  mencement  of  the  action:  McCollisler 

matter:  B7-oa}:i  v.  Pern/,  14  Ind.  32;  v.  Witify,  52  Ind,  382;  and  an  aUega- 

Braa'iJ  V.   Is/iam,    12  N.   Y,   9,     So  tion  that  the  defendant  did  cot  at 

with  defenses  of  incapacity,  such  as  any  time  within  the  prescribed  period 

coverture:  S«itiMV.  Bostwkh,  2  Hun,  undertake,  promise,  or  ogree,  la   bad 

423;  DiUaije  v,  Paris,  31  Barb.  132;  as  an  answer  of  the  statute:  Id, 

frrrkinrj  v,   Rolland.  53  N.  Y.  422;  Private  utoKiM,— These  must   be 

Ptnia  V.  /folmes,  8  Daly,  217;  Smith  specially  pleaded:  See  g  88  [ST],  post, 

V.  Dunuln^,  01  N.  Y.  249;  Caldic^l  v.  and  note, 

Bjifiien,  43  Tex.  210;  sco  Klltgv.  Long,  Coiisidti-ation,  ^'Where  the  instni- 

1  Hun,  714;  orinfuncy;  Youii'iv.  Bell,  ment  sued   on    is  of   the  character 

2CraachC.  C,  342;  Moll  v.  lJuriieU,2  which   imports  a  consideration,  and 

E.  D.  Smith,  50;  Roe  v.  Amjevine,  7  none   is  alleged  in  the  complaint,  i 

Huu,  G70;  iliUer  v.  Fiditr,  1  Ariz.  ^2;  want  of  consideration  must  be  avorreJ 
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as  neir  matter  monter  tobe  availed    tivedby  thepluiotiff  intliecomplamt:  C 
%  detuDser  BingJtamv.  Kimlatl,     Kain  v.  Lore,  3  Or.  20G;  lliLrJiehl  v.   ' 
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139;  Si»U/iv.  Flad^  05  Id.  UGi  Allien  Rap.  390;  Monisou  v.  H.  Jl.  Co.,  63 

T.  Carptnltr.  4  Col.  L.  R.  430  [Sup,  Ct.  N.  Y.  643. 

CoL);    PaUermn  v.    Gilt,   1  Col.  200;  Damagee. —Tba  allegation  of    the 

Ilammonil  v.  Eaile,  E3  Hov.  Fr.  42G;  amount  of  damagca  ia  not  gsnenilly 

Imt  where  the  plaintiff  mnst  allege  a  travareablo;  Moloney  y.Dovk,  15  How. 

coiiaideration,  a  denial  of  hia  aUega,-  Pr.  2G1;  S.  C,  2  Uilt.  247;  BaliMn 

lion  is  of  coursB  sufficient.     A  fiiluro  v.  2f/ivigalion  Co.,  4  Daly,  314;   Wood 

of  conaideratioa  rauat  be  treated  aa  v.  Bteamhoai  FItetirood,  10  Mo.  S29; 

new  matwr:  Uoort  v.  Boyii,  05  Ind.  FkU  v.  Barr,  27  Id.  416;  OiH  y.  Selli. 

154,    135;    Z)u'«;<    V.    Ilermanef,   5G  15  Ohio  St,  195;  and  ia  not  admitted 

N.  y.  G73.     Compare  6V»3  v.  Ro'ierU,  by  a  failure  on  tbe  part  of  the  defend- 

13  Jones  k  S,  301,     8o  illegality  of  ant  to  deny  it  ia  his  answer:  Field  v. 

constdoratlon  mnst  bo  treated  in  this  Ban-,  27  Mo.  41G;  Zoeb  v.  Keauai,  1 

uiauner:   WiiHiu  v.   Jlilei/,    47   Miss,  Mont,  152. 

30ij.  Agiframiing  or   miiigating   ciraim- 

Jiutificalioit,  —  A  defense  of  jnitifi-  itanca.  —  Circunutancea  in  aggrava- 

catioQ    in   tort    must    be    specially  tion  need  not  be  traversed,  for  they 

pleaded,  it  being  in  confession  and  are  not  admitted  by  foilnre  to  deny 

avoidance;  Konigaberger  v.  Harvry,  12  them;  Srhnaderbeci  v.  Worth,  8  Abb. 

Or.  280;  Kcrvich  v.  Sleelman,  44  Oa.  Pr.  37;  Molcnej/  v.  Doas,  15  How.  Pr. 

199;  Ocean  SteamaUp  Co.  Y.  Williania,  201;    Oilbtil  v.    HouiuU,   14  Id,   40; 

C9  Id.  251;  Boat  v.  Tate,  43  Ind.  GO;  Lant  v.  Oilbert,  9  Id.  150.     It  seema 

B3  in  cases  of  malicious  proaecatioQ:  that  circanutances  in  mitigation  need 

Gtt  V.  Cutvrr,  12  Or.  228;  or  assault  not  be  set  up  in  answer  to  a  cauae  of 

a:id  battery;  KonigAergtr  v,  Hanyy,  action    which    is    denied;    Smith   v. 

12  Id.  2S6;  and  the  particulars  oE  the  LUher,  23  Ind.  500;  Uayi  v.  Barri/- 

dcfcnse  must  be  alleged:   BiUingi  v.  man,  G  Bosw.  GT9;  Duval  v.  Davey, 

Wclkr,  28  How.  Pr,  97;   Wachter  v,  32  OhioSt.  604;  Haytaoody.  Pouter,  li 

(Jucm^r,   20  N.   Y.   617;  Sunman  t.  Id.  88;  O'Bi'ien  v.  McCann,  58  K.  Y. 

Bre.cia,  52  Ind.  140;  Tilson  v.  Clark,  373;  Dtinlap  v.  Satjder,  17  Baib.  661; 

45  Barb.  178.     Under  this  head  may  Wandtll  v.    Edicarda,  25  Hnn,  406; 

ba  considered  license,  which  must  be  Smilli  v.  Lialter,  2Z  Ind.  500. 

pleaded   as  new  matter:    Haigia  v.  Partial    defBnua.  —  A    partial 

BudjeUg,    15  Barb.   499;  Clifford  v.  defense  may  be  set  up,  bnt  it  must  be 

Dam,  61  N.  Y.  62;  as  a  jnetihcation  pleaded  aa  such:   Webb  v.  Sicixrmn, 

bylicenseinthecaae  of  alleged  unlaw-  11  Or.  382;  Fitxiimmora  v.  Imttrance 

fnltakingandconveraionofproperty:  Co.,  13  Wis.  234;  Daverrport  tic.  Co. 

Bw/yT.gioa)-ttoK(,32Barh293.   And  v.  C}(i/(i/"i>a«'jipor(,  15Iowa,  B;  IFard 

see  Ol/aier  v.  Cl\J\  10  CaL  203;  ilc-  t,  Polk,  70  Ind.  309;  or  it  will  be  in- 

J)on^iWv.Prf»roW,2NoT.  lOQjbutsee,  sufficient:    Reynaida   v.    Boundahwl,, 

eonlra.   Wallas  v.  Robb,  37  Iowa,  192.  59  Id.  433;  iVfisimmons  v.  Iniurauce 

A'f.iUgtnce.~WiieTe  one   aaes  tor  Co.,  18  WU.  234;  Peci  v.  PanlUii,  52 

negligence,  the  rule  as  to  whether  Iowa,  46;  ile&Iahan  v,  SpiTmuig,  51 

defendajit  must  set  op  contributory  Ind.  187. 

negligence  as  new  matter  has  been  Supplemental     answera:     Sec 

variouely  decided.     In  some  states,  poti,  ^  107  [105]. 

anions  them  Oregon,  it  is  held  that  Joinder  Of  defieUBea:  Seethe  next 

contrtbutory  nsghgence  mast  be  nega-  aectiou. 

g  73.  [72.]  Tho  counterclaim  mentioned  in  section  72  c 
[71]  must  be  one  existing  in  favor  of  a  defendant,  and  - 

against  a  plaintiff,  between  whom  .a  several  judgment 
miglit  be  had  in  the  action,  and  arising  out  of  one  of  tlie  v 
follomng  causes  of  action: —                                                 i 

1.  A  cause  of  action  arising  out  of  tbe  contract,  or 
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o«.  11. 1SG2.     transaction  set  forth  in  the  complaint  as  the  foundation 

■"         ~~  of  the  plaintiff's  claim: 

2.  In  an  action  arismg  on  contract,  any  other  cause  of 
action  arising  also  on  conb'act,  and  existing  at  the  com* 
mencement  of  the  action; 

The  defendant  may  set  forth  by  answer  as  many  de- 
fences and  counterclaims  as  he  may  have.  They  shall 
each  be  separately  stated,  and  refer  to  the  causes  of  ac- 
tion which  they  are  intended  to  answer  in  such  manner 
that  they  may  be  intelligibly  distinguished. 

OaunteKlaim,        gatwraXly.  ~  Cmgin  v.  Lovtil,  8S  N.  Y.  258;  2  Civ. 

Statutes      allowiiig      conutorcUim*  Proc   R.   128;    Taylor  v.  Miaor  ttc., 

should  bo  oonBtrued  Ubarally,  to  the  20  Hun,  292;  82  N.  Y,  10;  PalKraon 

end  that  controveraios  may  he  ad-  v.  Patterson,  59  Id.  574;  liobiaaon  v. 

JDat«d  in  k  aingla  action  ia  the  cases  fftnoa„20  Id.  84;  Dennigton  v.  Trim- 

BpeciGed  in  the  statute:  See  Ooebcl  v.  mer,   27  Hun,  303)  Heidmkamxr  v. 

n<mK  2G  Minn.  252;  Ailiiqi  v.  Mar-  Wilarm,  31  Ru-h.  ()36;   Va&ttar  v.  Liv- 

Ihail  29  N.  y.  494;  OUa  etc.  HanuT.  iagaton,   13  N.  Y.  248;   Hol^auer  v. 

Co.  V.  Ihll,  61  Id.  226,  237;  SCandfm  Iftiiie,  37  Mo.  443. 
V.  NorUaa.  MvL  Lifz  Ive.  Co.,  95  lad.        PBrtisB.  — The  counterclaim  to  bo 

254;  Car^mter  v.  ManJwitan  J^/c  Im.  sostaincd   muEt    be  one   existing   in 

Co.,   22  Hnn,   49;  SItme  v.  Bloru,  2  favor  of  a  defendant  and  against  ft 

Met.  (Ky.)340.    Far  valaabla  infor-  plaintiff,   batneen  whom    a    several 

.    inatioQ  coDceroing  the  set-off  and  re-  jnd^iueDt  might  bs  liad  in  the  action: 

coopment  before  ttie  code,  and  the  Briggav.  Seytaoar,  17  Wis.  255;  Bab- 

extcnt  to  which  those  defenaes  &re  bta  v.  Young,  51  Barb.  4GG;  Linn  v. 

continued  nnder  the  new  syatem,  to-  Swg,  10  Minn.  181;  Entft  v.  Kuiitlc, 

gether  with  an  anyalsis  of  tha  mean-  5  Ohio  St.  620;  ilerrici:  v.  Oordon,  20 

mg  of  "counterclaim,"  see  Pomeroy  N.   Y.  93;    Tliompton  v.   Sictlti,   40 

on  Remedies,  sees.  626  et  aeq.;  and  Barb.  49;  Coni&e  v.  HoUiOer,  19  Wis. 

also  Blias  on  Code  PL,  sees.  3G7  et  269;  Z)o/pA  v.  Riu,  21  Id.  B90;  Orier 

scq.     lu  a  very  recent  note  in  3  N.Y.  v.  Ilinman,  9  Mo.  App.  213;  Bantu 

Civ.  Proc.  Rep.  212,  Montgomery  H,  v.  McMvlUtu,  78  Mo.  260.  260;  Kitij 

Tbroop  has  written  a  very  careful  v,  Wiar,  43  Cal.  628;  SeoU  v.  Timber- 

inouogiBph  oD  the  New  York  law  of  laie,  63  N.  C.   382.     The  defendant 

counCarclaim.     He  there  states   the  cannot  set  up  and  maintain  as  a  valid 

history  of  the  legialation  relating  to  counterclaim  a  right  of  action  sub. 

connterclaims,  and  very  thoroughly  aistjnK  in  favor  of  another  person;  the 

ciamines  the  case  law  of  that  state  test  is,  whether  the  defendant  could 

on  this  subject.  have  maintained  aa  independent  ac- 

The    counterclaim    allowed  under  tion  upon  the   demand:    Btilaau    v. 

the  code  is  in  the  nature  of  a  cross-  Thontptoa,  33  Id.  495.    Thus  a  surety 

action  against  the  plaintiff,   in  the  cannot  set  up  aa  a  coonterclaiin  a 

cases  BpeciHed,  upon  which  the  de-  cause  of  action  existing  in  favor  of 

fendant  mayhavo  anaffirmative  judg-  the  principal    againat   the  plaintiff; 

ment  against  the  plaintiff:  Clarlicm  v.  QilMpie  v.  Torrenex,  25  N.  Y.  306; 

Maneon,  60  How.  Pr,  4B;  FtttTtUh  v.  iosAn-   v.    WUiiamtwt,   55   Id.   619; 

McKay,   47    N.   Y.   427;    Oanttt  v.  O'^fcmfa  v.  Ka.H7>n,  57   Id.  619.     So 

Love,  89  N.  C.  205.  whore  the  demand  sought  to  ho  couu- 

The  general  test  aa  to  the  admissi-  terclaimed  eziata  in  favor  of  the  de- 
bility of  a  couotcrclaim  is,  whether  fondant  and  a  atranger  to  the  action, 
at  the  time  the  action  was  commenced  it  cannot  be  set  np :  Hook  v.  I)7uif ,  38 
by  plaintiff  an  action  could  have  been  Cal.  299;  CampMl  v.  Oenet,  2  HilL 
niimtained  upon  the  counterclaim  290;  Bird  v.  McCoy,  22  Iowa,  549; 
against  the  plaintiff;  Burrane  v.  Bo-  Wdl  v.  Jona,  70  Mo.  560:  HarrU  v. 
m<aa  G.   ft  S.  M.  Co.,   12  Or.   169;  Ai'i«»,  53Iud.216j  OroK  WetlenliK. 
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Co.  y.  Piett.  1  Wy.  45.  Tha  conn- 
tHchim  matt  be  lieCween  the  parties 
iathattmo  right  or  in  iho  aa.me  aa,- 
pwjties  M  the;  appeu-  in  the  original 
pnceedinB:  Nagitt  v.  Palmer,  7  Col. 
l>43;AttM(UT.  Comnag,  11  Id.  93i  and 
JtimKin  V.  Gandn-,  8  Buib,  531,  where 
a  dafeaiknt  bdsiI  aa  a  trostee  Bought 
toanilhiinHlf  of  a  dsmand  dee  Hith 
penaaall;.  Qenerallf  in  oases  of 
putaKrahipa  a  countercIaLm  cannot) 
Em  nt  up  br  one  of  the  firm,  nor  can 
the  debt  of  one  of  a  firm  be  sat  up 
uuntt  an  indebtedneas  to  a  firm, 
Gadtrnt.  ConkUn,  6  N. Y.Week.  Dig. 
131;  Pidbodgr.  Bloomer,  5  Dner,  678; 
&  0, 6  Doer,  S3;  S.  a,  3  Abb.  Pr.  353; 
PatKfr.  Keyler,  4  Bust,  4G9;  Afya- 
imt  T.  BnaiA,  1  I^ni.  488;  Iva  v. 
ilSltr,  19  Barb.  190.  One  of  two 
joint  defendanta  cannot  act  np  a 
CAonterctaim'  existing  in  his  favor 
Haaa  aiiless  ho  could  obtain  a  several 
jndgmeut:  Bodaxr  T.  Harria,  11 
Jo3C3  t  S.  543;  Nat.  State  Batil:  v. 
A^ba,  2  Abb.  N,  C.  216.  So  in  a 
nit  on  a  toreral  liability,  one  cannot 
Kt  up  a  counterclaim  existing  jointly. 
ID  tiTDT  of  himself  and  another  against 
th:  plaintiff:  Baldvxn  v.  Berrian,  53 
Ho*.  Pr.  81;  CampbeU  t.  Otnet,  2 
Hilt  290;  Hophnt  v.  Lant,  2  Hun, 
38;  Kimt^  v.  Wttt,  13  N.  Y.  Week. 
Dig.  103:  Wopfcns  v.  iMnt,  87  N.  Y. 
ai;  Bn/dinn  T.  .Bi^js,  60  How.  Pr, 
SI  Aud  01  to  Betting  off  a  joint  de- 
mand aninit  a  several  claim,  sea 
/fwtv.lnufi^SGCal.SOl;  Oannaav. 
Ikmslterlg,  41  Id.  663;  Jloward  v. 
fijbriM.  ajid.  277;  Steams  v.  Jfnrtin, 
4  li  229;  UruMl  v.  Jlfoore,  29  Id. 
437;  Sing  v.  Wue,  43  Id.  628;  Zfqp- 
iat  »-.  jlxiBf,  87  H.  Y.  501;  and  a 
■ecera]  claim  against  a  joint  demand, 
ve  Stinria  v.  Marlia,  tupra;  Coliiat 
T.  Batltr,  H  Cal.  223.  Soe  Pomaroy 
(o  EwDBdies,  aecs,  755-758, 

No  000  in  a  representative  cajuicity 
on  aet  up  debts  of  bis  ia  Each  capa- 
city against  his  personal  indebtedness, 
u  is  the  case  of  enardiana :  Gaiuner 
T.^naibt,75Mo.&4;  recciyera;  John- 
■»  V.  Oanier,  6  Bush,  534.  But  one 
iodebted  to  an  estate,  if  employed  to 
Kodv  serrices  for  it,  ma;  set  them 
<^  H  a  counterclaim  in  an  action  for 
tuamouiitof  hLBindcbtedneaai  Davit 
».  Stow,  53  N.  Y.  473.  But  in  an 
<ncntar's  action  for  a  debt,  ODO  can- 
not counterclaim  his  share  of  the  es- 
tate as  nest  of  kin:  Woodhaum  v. 
ITondkimK,  11  N.  Y.  Week.  Dig.  241. 
TTm  cooDterclaini  moat  exiat  at  the 


commencement  of  the  action.    A  claim  Oct  11, 1SS2, 

barred  by  the  atatute  of  limitations  9  ^ 

cannot  be  act  up  as  a  connterdaim: 

DeLavaMU  v.  Wendl.  75  N.  Y.  579; 

andseeruyforv.  Ci(yi/A'euil'm'jt,62 

Id.   10;   Lmm  T.  PeUy,  65  CaL    322, 

citing  BelleoM  v.   T/iompton,  33  CaL 

493;  Stoddard  v.    Treadinell,   26  Id. 

310;  Paige  t.  Carter,  64  CaL  48!);  and 

Cajpentier  v.   Oakiand,  30  CaL   339. 

ItemB  of  a  cotraterclaim  accruing  after 

the  action  was  commenced  cannot  ba 

given   in  evidence:   foige  v.  Carter., 

64  CaL  489;  Martin  v.  KiamBiOtr,  37 

N.  Y.  396;  S.  C,  10  BoBw.  IG;  Lyon 

V.  Petty,  65  Cal.  322;  Mvtr*  v.  DavU. 

22  N.  Y.   489;   for  until  a  demand 

becomes  mature,  it  may  be  assigned 

BO  as  to  defeat  the  ri^h^  of  the  party 

against  whom    it  might   be   set  np 

as  a   counterclaim;  Myert  v.  Davi^, 

lupra.     The  assignee  before  matnrity 

of  a  promiaaory  note  may  set  up  an 

existing  ri^ht  of  action  upon  it  as  a 

couDterclaim:  Lyon  v.  Petty,  65  Cal. 

322;  but  if  assigned  after  maturity 

the  rule  is  otherwise:  Id.;  Banjav. 

McMulUia,  7S  Mo.  2ea     In  an  action 

against  an  execntor,  a  demand  which 

arose  after  the  death  of  the  testator 

cannot  be  set  Via:  Mtrria  t.  Seaman, 

6  N.  y.  168. 

A  defendant  la  not  bonnd  to  set  up 
a  cause  of  counterclaim,  Irat  ma^,  if 
he  chooae,  enforce  its  recovery  iii  a 
separate  sait:  Welch  v.  IJaxldoii,  14 
How.  Pr.  97;  Lingtat  v.  Beddinj,  4 
K  D.  Smith,  285;  Zfoiaey  v.  Carter, 
1  Ihier,  667;  Morgan  v.  Poicera,  08 
Barb.  35;  InnUe  v.  Ifamplon,  8  Uun, 
230;  Hobb,  v.  Duf,  23  Cal.  629;  Stod- 
dard V.  Treadwlt,  26  Cal.  308;  Fran- 


tho 


against  defendant  would 
anawer  in  a  subsequent  suit  c 
canse  which  might  have  been  co' 
claimed;  Brown  v.  Galiandet,  80  N. 
Y.  417;  liuppcH  V.  IF,iu,j,  24  Hun, 
382;  8.  C,  87  N.  Y.  141.  Tha  fact 
that  a  court  excluded  a  coonterclaim 
will  not  effect  the  right  of  tocovciy 
thereon:  Ives  v.  Ooddard,  1  Hilt.  434. 
Matter  pleaded  as  a  counterclaim 
Ehonid  be  stated  to  be  such,  and  should 
be  clearly  and  specifically  pleaded: 
Van  Valem  v.  Lapluim,  5  Duer,  G39; 
Cloiigh  y.  Murray,  19  Abb.  Pr.  97; 
SulUpan  V.  Byrae,  10  3.  C.  122;  Sel- 
lerk  V.  Oiitmld,  49  Wis.  39;  t/iilon 
Nal.  Bank  v.  Carr,  49  Iowa,  359; 
Betd  V.  Ri^.  Suteh  Church.  13  Philo. 
68;  Rtadi  V.  Senn,  31  Wis.  138.  If 
not  so  named,  and  if  no  affirmative 
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PLEADINGS  IN  CIVIL  ACTIONS.                [Chat.!. 

relief  baprayeil,  it  liaa  bocn  held  that  Itidarde,  22   Barb.   143;  Ifurden   v. 

an    answer    will    uot    coaatituto  a  Primtnt.iUilt.'lO;  Sarlq/Ctv.  IJuf/lui, 

'  counterclaim:    Branaan  v.   PaCv,   E8  33  Barb,  320;  Schnadrrl^eck  v.   Worlh, 

Cal.  330;  King  t.  Enterprue  I.  Co.,  45  8  Abb.  38. 

IniL  43,    Tho  statement  of  a  counter-  Cause  arisine  out  of  trausac- 

claim  Hhonlil  be  made   in   the  same  tion   Bet  forth  in   complaint.  — 

manner  OS  would  be  a  state  meat  of  a.  The  meaning  of    the  term  "traosac- 

catise  of  action   in  a  complaints  Vnt^  tion  "  o^  here  used  will  be  foTind  cH- 

Karv.  Lwingstou,  4  Duer,  28y;  S.  C,  plaiuedinPomeroy  on  Remedies,  T69- 

13T!f.Y.2i8:   WTvJilv.BachrlUr.lG  774;  Bliea  on  CodoFl..  eec.  372.    Aa 

Kan.  259:  Sate  V.  ISiiglier,  24  Id.  432;  examples  of  causes  of  action  that  have 

Al!«lt  V.  bmrjtaai,  29  Id.  412;  Klnard  been  dcemedpropcr  conuterclaiais  tin- 

V.   ISap/on),  C4  Ga.  G30;  Qarreit  v.  der  thia  subdivision  arc  legal  actions 

LoBt,  83  N.  C,  205;  and  an  omission  inwhicU  both  parties  dcmanda  money 

of  an  essential  element  will  render  it  judginent,   as  where    the   "transac- 

baU;  Alien  ».  Doiiylasa,  29  Kan.  412;  tion"  act  forth  in  the  complaint  and 

bnt  the   counterclaim  may  bo  gath-  tho  counterclaim  aro  in  form  for  de1>t 

ered  from  the  whole  answer:  Crtujin  or  damages  upon  contraeta  express  or 

V.  ioi«W,  88  N.  Y,  258.  implied:   Elodilard  v.    TrtadtetO,   28 

And   it  may   bo  stated  generally,  Cat.  303;  Denna  v.  BtU,  30  Id.  252; 

that  in  on  action  on  contract  a  cauee  Wiidir  V.  Boipiion,  G3  liarli.  547;  Hag 

of  oetion  founded  purely  ia  tort  and  v.   Short,    49    tlo.    130;    Oonloa    v. 

not  arising  out  of  the  same  transac-  Bmntr,  49  Id.  570;  Hacim  Co.  Bank 

tion  cannot  be  set  up  as  a  counter,  v.  Kctp,  13  Wis.  209;  ButUr  v.  Titiu, 

claim:  Bell  v.  LtMni,  4  Civ.  Proc.  R.  Id.  429;  Xoempti  v.   Sluur,  13  iliun. 

307;  Pi»crv.Stearn»,\BM.  80;  CTiam-  488;  JIcKegnai  v.  iVidtkiad,  G  Bush, 

bertv.  £eww.2Id.691;  8.  C,  11  Abb.  107. 

Pr.  210;  Deviia  r.  IVarrm,  82  N.  C.  In  a  suit  for  eervices  as  aoent  o( 
350}  Bellv.  LeMxni,  GG  How.  Pr.  385; '  defendant  under  a  contract,  dcfend- 

TroUer   V,   Conrniiaaontra,   90   N.  C.  ant  in  answer  set  up  a  violation  of 

450;  and  see  Clapp  v.  Bright,  21  Huu,  tho  contract  on  tlie  part  of  plaintiff, 

'.240;    (S7i«//y  v.    VaiuiTadoli,   23    Ind.  andalsocertainother  matter,  amoant- 

i>13;   Btrry  v.   Carta;  19  Kan.  140.  ing  to  a  tort  on  bis  part,  as  conspir- 

But  where  tho  claim  arises  out  of  tlia  acy  to  have  the  property  of  dcfend- 

transaction  stated  in  the  complaint,  ant  sold  and  bought  in  by  bim,  cir- 

t!io  ilofundaut  may  set  it  up  wlietiier  culating  false  reports  that  dafcndant 

it  arises  out  of  tort  or  contract:  Bit-  was  a  bankrupt,  its  affairs  a  swindle, 

tiifj  V.  Q'hixxton,  72  N.  C.  541;  and  see  etc.     It  was  held  that  this  latter  ixa- 

Darifsv.  ll'ur/eH,  82  Id.  350;  Lathtr  tion  of  the  answer  was  propc.-ly  structc 

V.  WiUiamaon,  55  N.  Y.  019;  Hoga  v.  out  on  motion  of  plamtiiT   Bofca  v. 

Hoff.iMii,  33  Ind.  172;  Tirakt/v.  Tiia-  Sierra  Nevada  etc.  Co.,   13  Cal.   171. 

le;/,  15  B.  Mon.  459.     Counterclaims  It  liaa  been  said  that  an  unli<iaidatcd 

of  damages  from  torts  pleaded  to  ac-  claim  for  damages  was  held  not  the 

tions  on  torts  liavo  not  been  allowed,  subject  of  offset,  either  equitable  or 

as  a  general  rule.     In  replevin,  tho  legal;  Jiicixluoa  v.  ttidiarrlaoo,  19  Id. 

subjeotmattcr  of  tho  litigation  aeoes-  3*1.     But  in  a  subsequout  case,  where 

sarily  eonsidta  only  of  the  property  tho  principal    anil  crois-cLiiui   were 

meutioned   iu  tho  complaint;  and  It  based   upon  the  same  cu:itraet,   the 

is  not  competent  for  the  defendant  by  court  held  that  botli  mi^ht  l)c  consid- 

hii  answer  to  introrlueo  a  new  and  ered  iu  the  some  action,  though  the 

distinct  subject- 1 : latter  of    liti^'ation  damages  might  bo  unliijuidated;  and 

by  claiming  of  ilio  plaintiff  tlie  re-  if  the  jury  found  a  baliuics  in  favor 

Ica^  niid  return   of  oliicr  and  ilia-  of   defendant,  ho  might  iiave  judg- 

tinet  [lersonol  property,  even  thougli  mcnt  and  execution  therefor:   Slod- 

ho  present  such  a  caso  as  would  have  {iuiti  v.  Titmluxtl,  2G  Id.  303;  PtUa- 

enablcd  him  to  recover  ia  an  in<le-  ton  v.  RiclianU,  22  Barb.  140;  Gluten 

pendent  action;  Loi-ennoliH  v.    Ward,  v.  Moen,  2  Uuer,  039;  SpciKcr  v.  llah- 

45  Cal.  10.    Li  ail  a>:tion  fordamaaes  ncl;   22  Barb.   32G.     The   code,   by 

for  an  assault  and   battery,  a  libel  eunmcratiug  tests,  excludes  all  others 

published  by  tlic  plaintilF  ot  and  coQ-  by  iatcnd:uont:  StO'ld.ird  v.    Trtad- 

ocniini'  the  defendant  does  not  con-  mil,  2S  CaL  30j,     \Vhcrc  a  breach  of 

stitute  a  counterclaim:  AlttcdougaU  v.  a  contract  on  the  defendant's  part 

llii'juirt,   3o    CaL   274;   PaUiaoa    v.  was  the  foundation  of  the  plaintiff's 
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Tit.  IX,  S  73.]  ANSWER.  2 1  i 

claim  for  d&magea,  and  tlie  counter-  all  his  defenses,  whether  thoy  consist  Oct  ii,  1862. 

claim  for  damagea  aroso  on  tho  same  ot  matter  in  alJatemeat  or  of  matter  ^]^ 

contract,  the  court  held  that  it  ooald  poiog  to  tlio  inerita,  or  botli:  Bliss  on 
Lc  interposed  \iy  the  defendant;  Dtn-  Cods  Flca<liug.  soc.  346.  But  in  Orc- 
nii  V.  Brii,  30  Cal.  253.  So  a  breach  gou  and  Missouri,  it  has  been  held 
of  the  covenant  to  ship  goods  in  good  otherwise,  and  to  tljQ  effect  that  a  do- 
cases  ia  available  as  a  connterc^tm  fendant  must  plead  raatt'.T  iu  abato- 
in  an  action  for  their  price;  Wlieelock  mant  first,  for  tho  rcojon  that  issues 
V.  Paafic  Co.,  51  Id.  224.  Damages  in  dilatory  pleas  and  issues  on  the 
for  injury  to  the  property  against  merits  cannot  lio  triod  together;  and 
which  the  assessment  was  issued  can-  it  is  further  held  thatapL'^  in  abate- 
not  bo  Mt  up  as  a  counterclaim  in  ment,  pleaded  with  matter  to  tho 
an  action  to  recover  an  assessment  for  merits,  is  considered  waived  or  aban- 
the  improremont  of  a  streot.  The  doned:  Ilop.coal  v.  J'liCCervin,  2  Or. 
court  said  this  doctrine  waa  settled  in  50;  Orrgnn  Ceiil.  Ifij  Ca.  v.  Wail,  3  Id. 
Emtry  r.  San  Franraco  0<u  Co.,  28  428;  Dauxll  T.  C'lnlirdl,  3  Haw.  217; 
Id.  345;  Emery  v.  Bradford,  29  Id.  Clapmaa  v.  Srhn-ii  iJi'lncl,  1  Doady, 
7a;  Ifolan  v.  Rate,  32  Id.  484;  and  IIG;  Hipstauv.  Hi.  Lo-ih,  57  Mo.  Sti; 
JIhnmelniann  v.  SltintT,  38  Id.  175.  Fordyce  v.  lloUi'.n,,  57  I(L  120.     See 

Actions  arising  on  contract.  --  Bliss  on  Code  Pleading,  sec.  345. 
TUs  includes  the  old  remedy  of  set-         A  dcfcnso  must  \yj  consistent  in  it- 

off:  Fomeroy  oa  Remedies,  sec.  796.  self,  but  need  not  be  coiuistcnb  with 

It  is  not  necessary  that  tie  contract  other  dufunjes:  *'jici'n^r  v.  Dipyer,  50 

out  of  which  the  connterclaira  arises  N.  Y.  19;  JltU  v.  ntaici,  22  Cal  €78. 

shonldhavobcen  originally  made  with  Admissions    iu  o:io   dufeniu  do  not 

the  defendant;  it  may  come  to  him  by  afibnt  denials  in  another,  and  it  is  not 

assignment,  btit  mast  have  done  so  a  waiver  of  a  denial  toBct  npnewan-l 

before  the  commencement  of  tho  ac-  affirmative  matter;    Amiulor  Co.    v. 

tion,  and  the  risht  of  action  on  such  BuUerriefd,   51    Id.   5:'6.     Defendant 

Goutract  to  which  the  defendant  has  may  plead  ownership  of  realty  in  fee, 

■Dcceeded,  or  which  has  been  in  him  and  also  ownership  in  himsetf  and 

always,  must  have  accraed  before  tho  another;  Moore  v.    WillnmtUf,  7  Or. 

commencement  of  the  action ;  Oaanort  355.     Denial  of  execution  of  note  and 

V.   Dougherty,   41   Cal.   661;  Eict  v.  allegatiou  of  payment,  release,  or  dis- 

O'Connor,    10    Abb.   Pr.    362;     Van  charge  aro  not  necessarily  inconsis- 

Yaltn  V.  Lapham,  6  Duer,  680;  Rid:-  tent;  KeHom  v.  Balxr,  15  Abb.  Pr. 

ard  V.  Kold,  22  Wis.  506.     And  this  266.     Denia  of  exeenUoit  and  statuto 

fact  must  be  alleged,  otherwise  the  of  limitations  may  be  pleaded  together; 

answer  settmg  up  the  counterclaim  WVlsm'^.  Cleaxlajid,  30  Cal.  192;  or 

will  be  demurrable:  Oamumi.  Dough-  denial  and  justilicitiou;    Uackby  v. 

triy,  tirpra.  O'jmiin,  10  How.  Pr.  44;  IlolUnba-kv. 

Under  this  anbdivisionj  where  one  Clour,    0    Id.   289;    .MuiyJi^   v.    Car- 

may  waive  tort  and  sue  in  contract,  Ur,   1   Utah,   17;  Der'y  v.   Qallup,  5 

a  claim  of  such  nature  may  be  Bet  up  Mian.    119;    in    trcsl)a.s.i,    denial    of 

as  a  counterclaim:  Woofi  v.  Mayor  plaintiff's  titio,  and  liceu^;  Booth  v. 

rtc.  73  N.  Y.  556;  BeU  v.  Lfshini,  4  lilierteoocl,  12  Id.  420;  or  in  an  action 

Civ.  Proc.  B.  367;  BarTien  v.  McMul-  upon  a  sale,  rescLi^ion  and  bruaeb  of 

■■  K,  67  Mo.  2G0;  Brown  v.   TuUJe,  C6  warranty;  Bmn  v.  Uurr.  67  N.  Y. 


Barb.  1G9;  Brady  v.  Brennaii,  26  237.  But  a  denial  of  a  contract,  and 
Minn.  210;  Cilif  NaC.  Bank  v.  Nat.  allegation  of  non-pcrformanco  by  tlie 
Pari  Baid;  32  Hnn,  105.     The  con-    adverse  [larty,  aro  inronsistcut;  lyeieis 


tract  set  up  as  a  counterclaiin  need  v.   Acker,   11 

not  be  one  connected  with  plaintiff's  denial   and  tender  irere  held  incon- 

cUim:   See   Spenar   v.   Babcod;   22  siatent:   Arnold  v,  Dimoml,  4  Sand. 

Bsrb.  639;  Lemon  v.  TruU,   13  How.  C80. 
Pr  248;  Parent  v.  Sullon,  CO  N.  Y. 
92;  7  Jones  t  S.  544;  Sproulf.  Crom- 

I'l.  30  Wis,   187;  Fanaon  v.  lAnaJey,  arnitli  v.  i^iuie,  i>l  m.  m'j;  isenmiei  v. 

20  Kan.  235;  Stoddard  v.  Treadiaeil,  Seymmtr,   C   How,    Pr.   298;  Sikr  v. 

•a  CaL  294.  Jaxtl,  33  Cal.  92;  and  defects  cannot 

Joindsr  of  defena«a. — In  most  be   aided  by  refireneo   to  other  de- 

of  the  coilc  states  it  is  held  that  a  de-  fenses  in  tho  same  answer,  unless  it 

fendant  most,  in  his  answer,  sot  up  expressly  adopts  them:  llnmmond  v. 
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Oct  11.  im.       Bark,  S9  Haw.  Pr.  426;  Baldwin  v.  otber  dsfensei:  Frcaft  t.  Fnaee,  70 

»«; U.  8.   TeL  Co-,  64  Barb.  617;  Catlin  Ind.  411;  SiaU  v.  Rodie,  M  Id.  372. 

v.Pttfrici,  17Wia.68;  ZooMVV.Orwr,  While  each  deferua  must  bo  scpa- 

4  Bosw.  3fll;  EpTin  v.  Crba,  96  Ind.  ntelv  stated,  and  refer  to  the  cause 

89.     It  must  be  either  k  complete  de-  which   it   i«    intended    to     aaswcri 

fense  to  the  vholo  complaiat,  Baid-  Kneedler  t.  BfrgJt,   10  How.   Pr.  G7; 

vm  T.  U.  S.   Tel  Co.,  54  Barb.  G17,  Norntaa  v.  Bogm,  E9  Barb.  275;  if 

or  if  declared  to  be  a  partial  defsnae,  the  detect  is  not  called  to  the  atten. 

mat  fully  answer  so  faucfa  aa  it  per-  tion  of  the  court  bj  motion,  it  will  bs 

ports  to  ao,  noaidod  by  refeMoca  to  waived:  TmiU  v.  Baird,  12  Kan.  420. 

o^  11,  ut2.         g  74_  [73,]    The  defendant  may  demur  to  one  or  more 

~  of  several  causes  of  actions  stated  iu  the  complaint,  and 

answer  the  residue. 

DemuTTorand  answer  at  Mumo  Pr.  316;  3.  C,  15  Abb.  Pr.  122;  Clari 

tima.  —  While  a  defendant  may  do-  v.  Fani>e»W7i,  3CodeR.219;  Haydtit 

mur  to  some  of  the  causea  of  acti<m  v.  Andcnon,  IT  Icvii,  15S;  Sumnerv. 

and  answer  as  to  others,  be  cannot  Totutg,  6S  N.  C.  S79.     If  defoDilaiit 

ujiEWcr  certain  Bllcgatiou  and  demur  files  nia  answer  at  the  time  he  files 

03  to  others  in  the  same  cause  of  bc-  his  demnrrer,  as  he  may  do,  the  court 

tioii:  Raiuomv.  ileClea,  64N.  C.  17.  has  no  right  to  strike  it  out:  Peopti 

And  Boe  Lord  t.  Vrt^and,  24  How.  7.  JfcCIettin,  31  Cal.  103. 

Oct.  11, 18CZ,         §  76.  [74.]     Sham,  frivolous,  and  irrelevant  answers 

— '■ and  defenses  may  be  stricken  out  on  motion,  and  .upon 

iou™andTrrai-  such  terms  as  the  court  may  in  its  discretion  impose. 

stricken  out.         Striking  out    answam  or  de-  trae,  the  test  of  its  untruth  being 

fenses  aa  biTOloufl  or  sham.  —  falsity  in  fact,  buiI  the   defendant^ 

UOr.  2C&           The  procedure  is  by  motion  to  strike  ignoranoo  thoreof  bcina  immaterial 

ntlt  as  sham:  Fabbyicolii  v.^LauaUz,  3  So,  though  material  and  pertinent,  if 

.Sand.  743;  ToireiiM  v.  Sti-oag,  4  Or.  false  in  tact,  it  is  a  sham  answer:  La 

39.     Thecourts.refcrringtothijmat-  Bantv.  KUcMnj,  11  Abb.  Pr.  438;  S. 

ter,  hold  tliat  such  statntea  confer  no  0.,  7  Bosw.  GC9.    In  Bachman  v.  Erer- 

new  power,  but  simply  declare  the  ding,  1  Saw.  70,  it  is  said  that  a  plea 

jiower  of  the  courts  theretofore  pos-  is  sham  which  is  palpably  false  oa 

aesaeil:  Mawffaciarert' Banky.  Hitchr  its    faco,   hnt    Bliss  says    that    this 

rock,   14  How.  Pr.  406;   Wayiand  v.  definition    is    evidantly   faulty,   and 

Tysen,  4S  K.  Y.  283,  reversing  9  Abb.  should    be    applied    to    a    frtvoloos 

Pr.,N.  a,  7^.  pleading:    Bbss  on    Code   Ploadiog, 

A  sham  answer  is  one  good  in  form,  sec.  422. 

but  false  in  fact,  and  not  pleaded  in  The  power  to  strike  out  will  not  be 

good  faith:  /'orc.'i  v.  Dmky,  4  Or.  92;  eiercisedeitcept  in  a  clear  case:  Loft- 

Piemj  V.  Satin,  10  Oal.  27;  Goalorf»  wood  v.  SaUunger,   18  Abb.  Pr.   136; 

V.  Taafe,  18  Id.  387;  LffftrUv.  Sixedi-  Foidick  v.  ffrof,  22  How.  Pr.  158.     In 

fer,  1  Abb.  Pr.  41;  HtUl  v.  Snm,  1  Hodden  v.  N.  Y.  Silk  MaiUf/aefsrhy 

Duer,   649;  S.   C,  8   How.   Pr.   149;  Co.,  1  Daly,  383,  the  court  says  that  it 

tValhfr  V.  ffetmli,  11  Id.  394;  Slnmer  should  be  satisfied  that  the  object  o( 

V.  Ocean  Im.  Co.  2  Hilt.  475;  Broom  the  pleader  was  to  delay  or  to  annoy 

V.  Jeniaon,  3  Sand.  732.     In  Kuftr  v.  plainti^  or  to  trifie  with  the  conrt. 

Tlunmu,  6  Abb.  Pr.,  N.  S.,  42,  and  If  the ^laa  shows  ita  falsity  on  its  fac% 

Haddtnv.  N.  y.  Silk  Majitff'fctiiring  it  ihonid  be  rejected  on  motion:  ifem- 

Co.,  1  Daly,  388,  it  is  said  that  the  derion  v.  Bted,  1  Blackf.  317;  SmiiX 

answer  to  be  sham  must  be  false  in  v.   Webb,  G  Id.  287;  Oailea  v.  Dmoe, 

the  sense  of  being  a  mere  pretense  set  12  Wend.    19G.     An   application  to 

np  in  bad  faith  and  without  color  of  strike  out  a  plea  as  false  will  not  be 

fact,  though  in  Boome  v.  Nu-Jmleon,  8  granted,  if  it  raises  a  question  of  law 

Abb.  Pr.,N.  S.,  343,  S.C.,  ISweeny,  rather  than  of  fact:  FiOer-v.  Pond,  1 

52J,  it  is  held  that  it  may  be  sham  Hill,  672.    An  aniswer  which   is  so 

even  if  defendant  believed  it  to  be  framed  that  it  does  not  set  up  a  v«lid 
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deCcDM,  bat  which  aUtet  faeU  thftt  pb  v.  MeOumba;  72  Am.  Dec  520  et  Oct.  ii,  1862, 

nif,  by  Iwiog  properly  averred,  con-  aeq.  4^^^ 

itibitB  a  defense,  will  uot  be  atrack        A  frivoloos  aiiBwer  or  defeiue  U 

aat  ai  iham  or  irrclerant:  A  If  red  v.  one    which    containE    nathing    that 

WiUiiiu,   1   Coda  Rep.,  N.  8.,   343;  affects  Uis  plaintiff's  caaa,  and  may 

StTwirr  J.  Oocan  Int.  Co.,  2  Hilt.  473;  bs  Btricken  ont  on  motion,  bat  a  mo- 

S.  C,  9  Abb.  Pr.  23.  tion  to  etrilce  out  therefor  is  not  wetl 

Fot  a  toll  diaciuaion'  of  the   law  tiikea  il  any  of  the  matter  included 

cancamog  striking  ont  aoswert  m  initismataiial  if  trae:  OrtgonianR'y 

dMm,  IM  ttM  «xtMtd«d  noto  to  i^  Co.'r.OregmS.AN.Ci>.,V^Sa.w,4M. 


OF  THB  REPLT. 
i  76.    Beply,  wheo  made,  and  what  to  contain. 
1 77.    When  plaintiff  may  damnr  to  new  mattar  in  answer. 
1 7S.    When  defendant  nay  more  for  judgment  on  answer. 
{  79.    When  defendant  may  demox  to  reply. 

§  76.  [75.]     When  the  answer  contains  new  matter,  oct  ii,  aa, 

constituting  a    defense  or    counterclaim,  the   plaintiff 

may  reply  to  such  new  matter,  denying  specifically  each  allowed 
allegation  controverted  by  him,  or  any  knowledge  or 
information  thereof  sufficient  to  form  a  belief;  and  be 
may  allege  in  ordinary  and  concise  language,  without 
repetition,  any  new  matter  not  inconsistent  with  the 
complaint,  constituting  a  defense  to  such  new  matter  in 
the  answer. 

The  reply.  —  No  reply  is  neces-  admit  a  fact  not  stated  in  the  com- 

aary  when  the  allwations  in  the  an-  plaint  will  not  be  conatmed  as  alleg- 

•ver  meitly  laise  4£o  question  of  the  ing  affirmatively  that  such  fact  existe, 

tmtli  of  the  allegations  set  forth  in  so  as  to  require  a  reply :  Hoimtgtoa  v. 

the  cwnrfaint  or  petition:  Ftrgumn  v.  Armatrong,  22  Kao.  110. 
Taii.  8  Kan.  370;  NelcoU  v,  Porttr,        The  reply  mast   be   distinct  and 

19  IJ.  13li  that  is,   when  no  new  specific,  so  that  it  may  clearly  be  soon 

BuUer  is   pleaded    in    the  answer:  what   is   controTertcd:    Mattitoa    v, 

ilntrr.Bhdienain,  6  CoL  262;  Rid-  SnUlh,   10  Abb.   Pr.   288;    RUlrj  v. 

itttr.  Parfc,12Ind.89;5totev.  Wil-  Caryl,  1  N.  Y.  Month.  L.  BuU.  52; 

Sana,  43  Mo.  210;  ^errij  V.  Johtucm,  and  the  defendant  may  be  apprised 

T.laA.Ul;  Fertpaoni.  ruO,  8  Ean.  of   the  issue  to   be  made  upon   it; 

T.fi:CBnji.  Camptiell,  250hioSt.  134;  whether  it  lie  one  of  denial  or  avoid- 

Hna  *.   W/ate,  3  Utah,  474;  but  if  ance:  Jims*  v.  PUt,  II  Abb.  Pr.,  N. 

»"  matter  is  alleged,  a  failoro  to  S.,  398.    A  reply  setting  up  facts  in- 

tB^j  will  be  taken  as  an  admisaioa  consistent  with  Uie  facts  stated  in  the 

of  nch  new  matter:  Sdmfitld  v.  SbOe  answer  haa  been  held  to  amonut  to  a 

Xat  BatJc,  g  Neb.  316;  Crd^n  v.  denial    of   those    facts:    MertdUh  v. 

StUenm,    1    Disn.    548;   BaHanger  Lach^,  11  Ind.  G29.    A  r«ply  to  an 

r.  laalitr,  15  Kan.  60S;  Board  tit.  v.  original  answer  is  good  as  a  reply  to 

Siac,  15  Id.   33.     New  matter  re-  an  amended  answer  which  only  adds 

2 airing  a  reply  is  mch  matter  as  must  matter  not  requiring  a  reply:  LtttU 

)  affirmatively  pleaded:  NoA^.'St.  v.   Lttlit,   11   Alib.  Fr.,  N.  S.,  311. 

Pa^  II  Ifinn.  174;  £ixuu  V.  Aone,  80  Failore  to  reply  to  tho  new  matter  in 

Ey.  78.     An  answer  purporting  to  the  sepatate  answer  <rf  one  defendant 
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Wrijhc  22  N.  Y,  472;  Owfcy  v.  Bar- 

bmir,22Iu<l  196;  Wooduiard  v.  Sban, 

Tip:  Bartriolmov.Campbtl!,  5<Ji.lo.  117.  27  Ohio  St.  BOG;  CUnionv.  Eddy,  37 

It  is  not  the  province  of  a,  reply  to  How.  Pr.  23;8.C.,  MBatb.  54;S.  C,  1 

intnxluce  uew  causes  of  action:  Zlur-  Lana.  Gl;    WUliamtv.   ICiVU*,  15  Abb. 

hin  V.  Fl.h,   le  OMo  St.  633;  School  Pr.,N.S.,  11.  Inanactioutorthopnr- 

Districl  v.  CaldvxU,  16  Neb.  68;  and  chaae  prico  of  land,  iia  allegatioa  thit 

it  has  been  held  cot  aUowablo  to  set  tho  doed  was  a  mortgage  to  secure  a 

out  a  cuuae  of  action  a  second  time,  umrious  loan,  and  asking  that  it  be 

or  to  make  a  new  aBsicpment  of  it,  in  canceled,  is  new  matter  requiring  a 

the   reply:  Shull  v.   areen,  34  How,  reply:  (TeoriTia  v.  ifertcA,  60 Barb.  l;45, 

Pr.  418;  S.  O.,  49  Barb.  311j  Stetoarl  A  reply  of  'fraud,  to  avoid  the  eff.-ct 

V.    WalUa,  30  Id.  344;   for  the  reply  of  a  diacharga  in  bankruptcy  alleged 

is  only  permitted  as  a  response  to  the  in  the  anawer  is  proper:  I/amilion  v. 

answer;  and  therefore  a  reply  cannot  BrynoMs,  8S  Ind.    I[ll,     In   divorc  . 

be   used   to  supply  tlie  omission  of  an  answer  setting  up  C0UDtercb:)rgej 

necessary  Bvarmcnta  in  tho  complaint:  and  asking  foradivoroo  for  defend- 

Bemlieimer  v,  Maraliall,  2  Minn.  78;  ant  requires  a  reply:  Sdiool  T^i^. 

WM   V.    BldvxU,    15  Id,    479.     A  WraiM^   31   Minn.   77.     Mere  c. 

reply  cannot  change  or  cularse  the  elusions  of  law  need  no  reply:  Dun- 

character  of  the  action  stated  in  the  ning  v.   Pond,    5  Id.   302;    BtaU  v. 

oomplaint,  or  tho  rights  or  remedies  WiUiana,  77  Mo.  463. 

of  the  plaintiff;  Jlatchv.  Coddington,  Irrelevantmatterinareplyeaaouly 

32  Id.  82.     Tn  an  action  on  a  clolra  be  reached  by  a  motion  to  strike  out: 

barred  by  the  statute  of  limitations.  See  g  85  [84],  post;  JUaijmdci-  v.  Ad- 

where  a  new  promise  may  bo  inferred  mire,  4  Mo.  App.  133. 

from  the  tacts  stated,  an  answer  alleg-  Want  o£  a  reply  may  be  waived  by 

ing  that  the  canse  of  action  did  not  proceeding  to  trial  upon  the  evidence 

accms  within  the  statutory  period,  oa  if  facts  to  which  a  reply  is  neccs- 

neods  no  reply:  Bud^iiigliam  v.  Oit,  sary  had  been  denied:  b'taie  v.    ii'il- 

4  Col.  Law  Rep.  88.     But  when  the  Uams,  77  Mo.  463;  SiniiKomv.  CtrHrr, 

new  promise  is  not  alleged  or  to  be  G3  Id.  42I|    fVoodioard  v.  Sbcoi,  27 

inferred  in  thecomplaint,  and  defend.  Ohio  St.  592;  LoveUv.  Weatworth,  39 

antpUads  the  bar  of  tho  statute,  the  Id.  614;  NooiieT-v.SkoTt,WKKa.6H; 

new  promise  must  be  set  up  by  way  Bait  v.  Pldlbridr,  16  Id.  190;  HopUiit 

ol  reply;  BneUngham  v.  Oit,  eupra.  v.  Cotliran,  17  Id.  173;   Wilson  v.  Ful- 

And  sec  Heiter  v.  aiford,  6  CoL  168;  fcr,  ■  9  Id.  190;   Oiiibl  v.  Dickmn,  33 

SmUh  V.  Hall,   19  CaL  85;  Clari  v.  Ark.  107;  McAliOa- v.  IIouxll,  A21oA. 

AUdmon,  2  B.  D.  Smith,  112;  IVatlcira  15,  26;  Herulee  v.  Cana^ax,  49  Uo. 

T.   Staxna,   4    Barb.   1G6;    CvH^  v.  29S;  Meader  v.  Maleolm,  73  Id.  5dO. 

§  77.  [76.]    The  plaintiff  may  demur  to  au  answer 
-  containing  new  matter,  when  it  appears  upon  the  face 
I  thereof  that  such  new  matter  does  not  constitute  a  de- 
fense or  counterclaim;  or  he  may,  for  like  cause,  demur 
to  one  or  more  of  such  defenses  or  counterclaims  and 
reply  to  the  residue. 

Demurrar     to    answer,  —  Ths  only  provides  one  sround  of  demnrrer 

only  defects  for  which  one  may  do-  to  new  matter  in  the  answer.     A  mere 

mur  to  a  pleading  are  those  named  in  denial  is  not  domarrable  however  do- 

the  statute  allowing  the   demurrer:  fective  its  form:  Smith  v.  Oreening,  2 

De   Win  V.  Sutifl,  3  How.   Pr.   280;  Sand.   702;    Lund   v,   Seamen'*  Sav. 

BieAards    v.    Ediet,    17    Barb.   261;  Bant,  37  Barb.  129;  S.C.,  23  How.  Pr. 

Ti-asita  tic.  v.  Odliti,  8  Ohio  St.  293;  258;  Prople  v.  Barter,  8  Id.  258;  Mar- 

Siahey  v.  Jttynoldt,  3LArk,  662;  Dunn  ebet  v,  (Jaahlwll,  2  Robt.  715;  S.  C 

V.  Remington,   9  Neb.  82;  Aurim  v.  19Abb.  Pr.  35,     Bat  an  answer  which 

Cdb,  21  Ind.  492;  Caldmil  V.  Ruddy,  1  professes  to  set  up  new  matter  as  a 

West  Coast  Rep.  295  (Sup.  Ct.  Idaho),  defense,  anddoos  not  state  facts  which 

The  above  statute,  it  will  be  seen,  constitute  one,  may  be  demurred  to 
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for  insafficiencj;  Merrill  v.  ifillard,  5  b  canse  of  Bction:  Clay  Coutilij  v.  St-  Oct.  il,  186J, 

Bosw.M5;i'n4ri«itttv.iaiim'b,3S»nd.  7iion*m,  I  Dakota,  403;  S.  C,  2  Id.  !'«■ 

743;  R7u(ev.  Dmfa,  3Al)b.N.  U.  133.  Hi;  /'jno  ?■.  Bechmth,   1  N.   M.   19;  

An  amenEledanawerisM  well  demur-  People  y.  Booth,  32  N.  ¥.397;  Panfa 

rable  aa  would  be  the  original:  i?ani^  v.   Osgood,  2  Abb.  Pr.,  N.   &.,  3G5; 

V.  CoSmu,  30  How.  Pr.  1.  MatUieiut  v.  Stdtz,  5  Civ.  Proc.  Rep. 

An  lutawer  ia  held  to  be  Bofficient  335;   Morey  v.   Ford,   32  Hun,   44ti; 

under  tia  damurrer  here  allowed,  if  Ptttraea  v.  Stna,i>,  18  Jonoa  &  8.  4G; 

it  puta  the  plaintiff  to  proof  of  any  Si:otl  v.  SlaU,  89  Ind.  3C8;  Krelseh  v. 

malarial  avennont:  Euih  v.  Ruth,  12  Helm,  45  Id,  438;  Lylle  v.   Lytlf,  37 

Heb.  594.  Id.  281;  Menifee  v.  Clark,  33  Id.  3tM. 

Tba  demnirer  must  be  directed  to  If  the  demurrer  is  auatoiaed,  it  is 

the  whole  answer  or  a  particular  de-  almost  a  matter  of  coarse  to  allon  an 

fense,  but  cannot  be  directed  to  a  part  amendment:  Cooper  v.  Joneg,  4  Sand. 

otaneatirodcfcnscjfeiTwi-v.  Ffmcr,  G99;    WJdU-v.  Mmje:;  5  Abb.  Pr.  322; 

(H   Cal,  23;  Locke  v.   PeUrt,  65   Id.  and  it  ia  certainly  error  to  proceed  to 

IGl;  CM  V.  Fi-aza,  4  How.  Pr.  413;  trial  as  if  issues  were  joined  by  the 

Snath  V.  Broom,  6  Id.  383.     The  con-  pleadings;  Carman  v.  Boaa,  6i  Id,  249. 

nected  stmctnre  of  a  pleading  cannot  A  demurrer  to  the  anaffcr  mast  be 

bo  destroyed  or  disjoined  at  the  picas-  disposed  of  before  iudc^ont  can  bo 

ure  of  the  pleader,  and  its  disconnected  rendered  for  the  plaintiff:    H\isc  v. 

averments    aeparately  demurred   to;  Moore,  20  Cal.  115.     But  proceeding 

lltrfort  V.  Cramer,  7  CoL  483.  to  trial  without  objecting  that  the  da- 

Under  the  provisicu  that  plaintiff  murrer  lias  not  been  disposed  of  may 

may   demur   to  some  and   reply  to  be  regarded  as  a  waiver:  8eo  Calder- 

other   defenses   or  counterclaims,  it  moody.  ^'rei»,  23  Id;  335;  and  eo  itis 

is  held  that  where  an  answer  aets  up  a  waiver    of   the    demurrer    if    the 

two  distinct  defenses,  though  they  ba  plaintiff,  while  it  is  pcudine,  replies 

not  separately  stated,  plaintilf  may  to  the  matters  which  were  demurred 

demnr  to  one  and  reply  to  the  other:  to;  Bohertaon  v.  Uuffmim,  92  Ind.  247. 

Bom  v.  Upton,  ]  MiniL  403.  Judgment   for    failure   to   answer 

Upon  tne  hearing  of  this  demurrer,  after  demnrrer  to  bnswer  sustained 

the   question  is   open   and  ma^  be  is  erroneous  if  the  record  does  not 

raised,  whether  the  court  has  jnrisdic-  show  that  defendant  bod  notice  of 

tion,  or  whether  the  complaint  states  the  ruling:  Tolmie  v.  Otdim,  1  Or.  36. 

%  78.    [77.]     If  the  answer  contain  a  statement  of  new  oct.n,i»^ 

matter,  constituting  a  defense  or  counterclaim,  and  the  — '- 

plaintiff  fail  to  reply  or  demur  thereto  within  the  time  i^^?"'"' 
prescribed  by  law,  the  defendant  may  move  the  court  for 
such  judgment  as  he  is  entitled  to  on  the  pleadings,  and 
if  the  case  require  it,  he  may  have  a  jury  called  to  assess 
the  damages. 

IfotiaiLB  for  Judgment  cm  pluad-    made,  are  not  correct  practice:  Bawlea 
inga,  except  in  tho  coses  provided  for    t.  Doble,  11  Or.  474. 
in   this   aection,   though    frequently 

%  79.  [78.]  The  defendant  may  demur  to  any  new  pit  ii,  laei 
matter  contained  in  the  reply,  when  it  appears  upon  the 
face  thereof  that  auch  matter  is  not  a  sufficient  reply  to 
the  facts  stated  in  the  answer.  Sham,  frivolous,  and  ir- 
relevant replies  may  be  stricken  out  in  like  manner  and 
on  the  same  terms  as  like  answers  and  defenses. 

■  and  defeuaeB  aa  frivoloua  or  sham :  See 


Demurrer  to 
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PLEADINGS  IN  CIVIL  ACTIONa  (Cn^p.  1, 

TITLE  XI. 

OF  THE  GENERAL  RULES  OF  FLEADIHO. 

§  SO.  Verification  of  pleadings. 

S  81.  When  varification  may  be  omitted. 

S  82.  When  pleadings  filed,  motion  to  atrike  out. 

3  83.  Manner  of  pleading  an  acoonnt. 

j  81.  How  pleadiiiga  ctnutroed. 

%  85.  Lmlenat  ind  redundant  tnattsr  nuy  tw  •teiakn  ant. 

1 86.  Jndgmenta,  how  pleaded. 

1 87.  Conditiona  precedent^  how  pleftded. 

1 88.  Private  atatDte^  how  pleaded. 
S  89.  City  ordinance,  how  pleaded. 
S  90.  Libel  oi  alander,  how  pleaded. 

1 91.  What  may  be  pleaded  in  answer  in  «ach  OMes. 

J  92.  Answer  in  notion  to  reoover  the  ponesdon  of  property  diatnuned. 

3  93.  What  oansei  of  action  may  be  nnited  in  aama  oon^laint. 

j  H.  Material  allegation  not  denied  to  be  deemed  tme. 

S  95.  What  ia  material  aII<^tioa. 

g  80.  [79.]  Every  pleading  shall  be  subscribed  by 
-  the  party  or  his  attorney,  and,  except  a  demurrer,  shall 
also  be  verified  by  the  party,  his  agent,  or  attorney,  to  the 
effect  that  he  believes  it  to  be  true.  The  verification 
must  be  made  by  the  affidavit  of  the  party,  or,  if  there 
be  several  parties  united  in  interest  and  pleading  together, 
by  one,  at  least,  of  such  parties,  if  such  party  be  within 
the  county  and  capable  of  making  the  affidavit;  other- 
wise, the  affidavit  may  be  made  by  the  agent  or  attorney 
of  the  party.  The  a^davit  may  also  be  made  by  the 
agent  or  attorney  if  the  action  or  defense  be  founded  on 
a  written  instrumeut  for  the  payment  of  money  only, 
and  such  instrument  be  in  the  possession  of  the  agent 
or  attorney,  or  if  all  the  material  allegations  of  the  plead- 
ing be  within  the  personal  knowledge  of  the  agent  or 
attorney.  When  the  affidavit  is  made  by  the  agent  or 
attorney,  it  must  set  forth  the  reason  of  his  making  it. 
When  a  corporation  is  a  party,  the  verification  may  be 
made  by  any  officer  thereof  upon  whom  service  of  a 
summons  might  be  made,  and  when  the  state  or  any 
officer  thereof  in  its  behalf  is  a  party,  the  verification 
may  be  made  by  any  person  to  whom  all  the  material 
allegations  of  the  pleading  are  known. 
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Subrcriptioii   to  pleftduigB.  -^  2  Sand.   648.     In  New  York  it*  hu  Oct.  U.  1M2, 

Ths  signatiire   cannot  bo  by  aa  at-  been  beld  lltat  it  ihcmld  not  ba  mode  ^J^ 

tconey  in  fact:  Jikee]/  v.  FollocL,   8  before  the  party's  attorney  as  notary: 

CO.  672;   Wdry.Slocam,  3  Haw.  Ft.  Post  v.   Colaiuat,   9  How.    Pr.     94; 

397;  uid  wliere  a  complaint  is  signed  Pegatr  r.  MeCormaei,  7  Hnn,  300;  and 

by  an  attorney  in  fact,  it  is  the  sama  also  in  Warner  v.    Warner,  11  Kan. 

u  though  commenced  by  an  entira  121;   bat  in  KaMajid  v.  Stdgiack,  17 

stranger  to    the  plMntiff:    JHtey  t.  CaL  123.  and  Pft^er  v.  Btha,  13  Id. 

Pofbct;  8  CaL  S72.     Wharo  on  answer  164,  it  u  held  that  the  varidcation 

htd  Uje  a^natnra  of  the  attorney  of  may  be  made  before  the  party's  attor- 

tecord  gmd  that  of  an  anodate  at-  ueyilhabeanotary,  orlKforeanyoni 

toroc?  attached  to  it,  the  court  de-  anthorized  to  make  affidavit*;  and  lee 

dined  toBtrikoitont.     The  conrt  will  Toang  v.    Young,  18  Minn.   90.      A 

not  try  ths  question  whether  the  aig-  certincate  "sabscribed  and  swam  to 

natcTQ  of  the  attorney  of  record  ire*  before  me  "  is  held  a  sufficient  jurat: 

put  tbcre  by  himself  or  by  his  asso-  Saraent  v.  Toanaend,  2  Dian.  472. 

eiate  without  his  anthority.     There  is  Tlie  residence  of  defendant  in  an- 

notliing  in  the  cose  of  CommiaAaier»  other  oonnty,  at  agreat  distance  from 

Iff  tht  Funded  Dibt  q/'  San  Joat  r.  the  place  of  trial,  and  the  oonaeqnent 

Youager,  29  CaL  147,  which  is  counter  inability  of    counsel    to   obtain   bis 

to  this  view;   WiUim  v.  CUaveland,  affidavit  at  the  time  it  bacams  neces- 

30  Id.  192,  200.     A  jadgment  is  not  sary  to  file  the  answer,  ig  not  groond 

Toid  or  erroneous  because  the  name  of  for  not   verifying    the   answer,   bat 

the  plaintiff's  attorney  attached  to  the  merely  for  obtiuning  an  extension  of 

coniplaint  is  printed,  instead  of  being  the    time    for  answeiing:    Drum  v, 

written:  Haneoek  r.  Bowman,  49  IdT  Whiting,  9  Id.  423;  Btrout  v.  Oitrrtm, 

413.  7  How.  Fr.  86;  and  the  verification 

Want  of  proper  subscription  is  a  may  or  should  then  be  mads  by  the 

mere  irregularity,  which  is  waived  by  attorney. 

pleading  over:  Staiey.  Bnywn,  lOOr.  Where  the  verification  is  by  anotlisr 

423;  EkU  v.  HaUer,  10  Abb.  Pr.  287-  than  the  party,  it  most  statA  the  rea- 

Varifl«&tioii .  The  abject  of  the  soni  wh^  the  party  did  not  make  it; 

verificatioQ  ia  to  insure  good  faith  in  and    this,   whether    the  verificatiou 

the  avermenta  of  tho  parties  iPaawwTi  is  made    by  the  attorney;  Fiieh  v. 

V.  Ely,  19  C&l.  28.     It  is  not  apart  of  BlgeJow,  6  How,  Pr.  237;  or  by  the 

the  pleading:   George  v.   McAvog,  6  party's  agent;  Rou  v.  Lonqmnir,  15 

Haw.  Pr.  aX);  and  want  of  verification  Abb.   826.      Thoagh   one  of  eevenil 

or  defect  therein  will  be  waived  by  parties  united  in  interest  may  verify 

pleading  over:  Sltde  v.  Broom,  10  Or.  the  pleading,  if  the  interests  of  several 

423;  Eobldaa  v.   ^Muon,  11   Or.  616;  parties  are  not  united  all  must  varify 

Qrtnfield  v.  Sir.  Ounnell,  6  CaL  67;  it:  Oroy  v.  Kendatt,  10  Abb,  Pr.  66t 

UcCuUmjh  V.  Clori,  41  Id.  29S.     It  EvU  v.  Ball,  14  How.  Pr.  SOS;  An- 

ia  too  lat«  to  raise  the  objection  for  dreuij  v.  Storna,  6  Sand.  009. 

the  firet  time  in  the  appellate  court:  A  verification  by  an    attorney  or 

Paim  V.  Flomtiog,  29  Ark.  600.  agent,   if   the    facts  are  within   his 

'the  objection  cannot  be  raised  by  personal  knowledge,  muat  show  that 

dennrrer:    SeatUe    C.   A   T.    Co.    v.  tbe   truth   or  falsity  are  within  tiie 

Thomas,  67  CaJ.   197;  but  should  be  persoiial    knowledge:    West  v.  Home 

bymotion.     If  the  objection  is  made  int.  Co,,  9  Saw.  412;  bat  it  need  not 

by  proper  motion,  it  is  the  duty  ot  show  that  the  party  is  without   ths 

the  court  to  require  the  pleading  to  county,  or  his  roasona  for  not  verityiog 

La  verified  as  required  by  law:  Dor-  the  pleadiDg:  Str.  SenoHta  v.  Simondi, 

Tingtoit  T.   Mq/er,  8  Neb.    214.     An  1  Or.  274;  but  otherwise  such  facts 

unendinent  of  the  verification  is  said  must   be  stated:   Fiicli  v.  Bigelow,  5 

to  rest  ia  the  trial  court,  and  the  ml-  How.  Pr.  237;   Treadwtll  v.  FatatU, 

ingisnotsabject  to  review  on  appeal:  10  Id.  IM;  Lyona  v.  Jdurat,  54  Id.  K); 

Blaxhard  v.  Benttetl,  1  Or.  323.  Cropstry  v.    Wiggeii/iorn,  3  Nab.  108. 

The  courts  are  not  inclined  to  favor  The  attorney  of  an  absent  party  may 

objections  on   the  ground  of  insuffi-  verify  though  the  pirty  has  a  resident 

cieut  verification:   Wiliin  v.  Oilman,  aaent:  Dreeert  v.  Appterl,  2  Abb.  Pr, 

13  How,  Pr.  225.  1C3.     An  agent  may  verify  a  reply 

The  affidavit  should  be  subscribed  n'hcre  he  cou!d  verity  tbe  coinplamt: 

by  the  deponent:  LaimLeer  v.  Aileii,  Dieeerl  v.  Appterl,  2  Abb.  Pr.  1U5. 
15 
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Tho  reriflc&tion  where  n  corporation 
>  iritliia  the  maui-  ii  k  party  may  be  made  by  a  director: 
t  for  tlie  payment    Blgdots  v.    irhildiaU  Jffy.  Co.,  I  City 


PLEADINOS  m  CIVIL  ACTIONS.  [Chap.  I. 

Wlwra  a  parly  haa   ■evoral   assnta  Oir.  Proa.  Rep.  SUiEntaidv.  Kim, 

the  Teriflcation  need  not  be  made  by  1  Ihier,  692;  JbiMT.  i^i^niair,  IBAbb. 

~  the    agent  who  knowa  moat   about  Pr.  326. 

the  matter:  Id.  ~- 

A  mortgage  ii  not  irithia  the  m 

ing  of  an  mrtrument  for  the  payi  ,    .  _..__.., 

otmoaeyaalj'.Peyterv.MeOormadC,!  Ct.  Bee.  138;  but  it  it  be  s  foreige 

Hnn,  300.  corporation,  the  verification  may  be 

AUegatione  on  informatton  and  be-  made  by  it*  uent  or  attorn^,  du]y 

lief  may  be  Terifled  on  information  appointed  nnder  the  Oregon  forfeit- 

and  bdief,  but  otfaerwiee  the  verifioa-  corporation  acti    WeU  v.  Home  Im. 

lion  must  be  made  on  the  knowledge  Co.,  9  Saw.  412. 
of  the  party:  Onii  y.  Ooldtchmidt,  2 

g  81.  [80.]  When,  in  the  judgment  of  the  court,  an 
answer  to  an  allegation  in  any  pleading  might  subject 
the  party  answering  to  a  prosecution  for  felony,  the  veri- 
fication of  the  answer  to  such  allegation  may  be  omitted. 

Verification,  wlien  axcnsed. —    v.  SaSna  Beat,  1  K.  Y.  83.     In  Slate 

That  the  Terification  of  an  answer    ex  rtl.  McCoriaidi  v.   WinUm,  W  Or, 
may  be  omitted  whenever  the  defend-    4S6,  it  was  held  that,  when  i 


ant  would  be  excoaed  from  tMtifying    judgment  of  the  court  the  answer 
airiek,  3  How.  Fr.  314;  Blaiadeli    may  be  omitted. 


a  witneu  to  the  truth  of  any  mat-  a  charge  agaioet  an  attorney  misht 
denied  by  the  answer,  see  Drum  subject  him  to  a  prosecution  for  a  lel- 
WhUiaij,   9  CaL   422;  Clapper  v.     ony,  the  verification  to  such  answer 


V.  Savmond.  G  Abb.  Fr.  144;  Henry 

t.-!0.iKt,n.  g  82.  [81.]  The  answer  or  demurrer  to  the  complaint 
len  plead-  shall  be  filed  with  the  clerk  by  the  time  required  to 
liimuta be  answer,  and  the  demurrer,  or  reply  thereto,  as  the  case 
may  be,  must  in  like  manner  be  filed  by  the  first  day  of 
the  next  term  of  the  court,  or  within  one  day  after  the  fil- 
ing of  the  answer  to  the  complaint,  if  the  same  be  filed 
in  term  time.  A  demurrer  to  a  reply  must  be  filed  in 
the  manner  and  within  the  time  required  to  file  a  de- 
murrer to  an  answer.  A  motion  to  strike  out  a  pleading 
for  want  of  verification  or  subscription,  or  because  several 
causes  of  action  or  defease  therein  are  not  pleaded  sep- 
arately, or  for  other  cause;  or  a  sham,  frivolous,  or  irrel- 
evant pleading,  or  redundant  matter  therein, — shall  be 
made  within  the  time  for  answering  such  pleading. 


§  83.   [82.]    A  party  may  set  forth  in  a  pleading  the 

-  items  of  an  account  therein  alleged,  or  file  a  copy  thereof, 

with  the  pleading  verified  by  his  own  oath,  or  that  of 
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his  agent  or  attorney,  if  within  the  personal  knowledge  oei.  u,  lao'i, 

of  such  agent  or  attorney,  to  the  effect  that  he  believea  it 

to  be  trae.     If  he  do  neither,  he  shall  deliver  to  the  ad-  Kcauiit 
verse  party,  within  five  days  after  a  demand  thereof  in  ^^^  ^^^ 
writing,  a  copy  of  the  account,  verified  as  in  this  section  ^  gf;  J^ 
provided,  or  be  precluded  from  giving  evidence  thereof. 
The  court  or  judge  thereof  may  order  a  further  account 
when  the  one  filed  or  delivered  is  defective. 

Pleading  account.  — In  Barttiy  How.  Pr.  22.     A  further  account  mav 

V.  R.  SS.  S.  B.  Co.,  27  Eon,  613,  it  ii  I»  raqnired  at  ajiy  time  beforo  trM: 

held  that  the  word  "acconnt,"a8  here  Tatuv,  Bigtlow,  OHow.  186.  Thoufih 

used,  applies  to  almost  every  demand  a  reply  has  been  lerred,  a  plaiutiS 

upon  contract  copaisting  of  aeveral  may  call  for  a  farther  bill  of  an  account 

items;  bnt  in  oQist  cases  it  ia  held  that  setup  in  the  answer;   Yaiti'v.  Biyelou!, 

the  right  to  demand  a  bill  of  items  of  D  Id.  166.     An  order  reqniritig  a  far- 

occoimt  ia  limited  to  the  case  of  ao-  ther  BccoQnt  is  defective  and  iiuuffi- 

count  stated;    Jfoorc  v.   Btllom,   t2  cient,  if  it  donot  state  the  particulars 

H.Y.Sap.Ct.lSi;  Johruojiv.Mailorg,  in  reference  to  which  a  further  speci- 

2  Robt.  681.    The  items  most  in  all  fication  is  required;  and  it  waa  held 

cases  be  set  forth  with  as  much  par-  error  to  preclude  the  defendant  from 

ticularity  as  tha  nature  of  the  case  e>ving  evidence  of  an  accotmt  act  up 

will  admit;  but  the  law  does  not  re-  m  the  aoswer  under  snch   cireum- 

quire  impossibilities,  and  the  party  stances.     If  the  account  as  delivered 

cdlcd  upon  to  account  is  not  subjected  is  net  satisfactory,  aiLd  the  other  party 

to  the  necessity  of  doing  an  impracti-  intends  to  object  to  the  introduction 

cable  thing;  Conntr  v.  IIutchiitKn,  17  of  evidence  on  the  subject,  an  order 

Ctl.  261.     It  is  sufficient  filing  of  a  for  its  exclusion  should  be  obtained 

copy  of  the  account  to  set  down  m  the  previons  to  the  trial:  Kello^  v.  Paine, 

form  of  an  account  the  items  thereof,  8  How.  Fr.  329.     On  appeal  from  an 

and  to  file  it  with  the  complaint,  with-  order  setting  aside  a  judgment  for 

out  having  previously  made  any  an-  failure  to  answer,  it  appeared  that 

tries  in  on  accaunt-Dook :  Black  v.  defendant  bad  demanded  a  bUl  of  par- 

Chtnar,  12  Ohio  St.  621.                     _  ticnlars;  plaintiff  had  fumiahe  done 

If  a  partyfaila  toobject  to  theveri-  as  follows:  "  For  merchandise,  as  per 

fication  of  an  account  within  a  reason-  bill,  eight  hundred  and  seventy-seven 

able  time  he  should  not  afterwards  be  dollars  and  ninety-fonr  cents."    De- 

heardtoobjeottoit;  AiMrwv.BMSTn,  fendant  treated  it  as  a  nullity,  and 

11   Or.   314.      The  refosal  to  allow  did  not  answer.     The  supreme  court 

plaintiff  to  give  evidence  in  support  held  that  defendant,  if  dissatisSed, 

of  his  claim  is  proper  only  where  he  should  have  obtained  an  order  for  fnr- 

faila  or  refuses  to  give  an  account;  it  ther  particulars,  and  had  no  right  to 

is  not  proper  where  items  have  been  consider  plaintiff  in  default  because  he 

famished,  and  the  defendant,  withont  had  furnished  what  defendant  deemed 

asking  for  a  more  detailed  account,  an  insufficient  bill,  and  they  reversed 

moves  that  plaintiifr  be  precluded  from  the  order  and  ordered  judgment  to  be 

giving  evidence:  Hart  t.   SpKt,   62  entered;  P.  ToolCo.  v.  PrrKfcr,  32 Id. 

Cal.  187.     The  proper  ptactioa,  it  the  638;  OoodriiA  v.  JoTna,  1  Wend.  289. 

account  ia  insufficient  or  defective,  is  An  order  to  furnish  a  copy  of  the  ae- 

to  move  that  the  same  be  made  more  count  mentioned  in  the  complaint  does 

ritic  or  definite:  Flanders  t.  lah,  2  not  per  >c  extend  the  time  to  answer; 

320;  McKinney  v.  McKhma/,  12  PlaU  t.  Towruend,  3  Abb.  Pr.  9. 

§  84.  [83.]   In  the  construction  of  a  pleading  for  the  oct.  ii,  ma, 

purpose  of  determining  its  effect,  its  allegations  shall  - — ^ ■ 

be  liberally  construed,  with  a  view  of  substantial  justice  mS'iiS*' 
between  the  parties.  con»wuod. 
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ConatmctioiL  of  plaadinga.  --  Dela  Vergnt,  10  Hnn,  537;   Witbg  ▼. 

_  Tho  rulo  an  to  libeml  oonstmotion  of  BoaU,  10  Ohio  St.  247. 

"  pleadinga    i»  held  to  apply  only  to        Language  actnallj  used  in  &  (iloail- 

msittors  of  form;  and  does  not  apply  ing  ii  to  be  conitraeid  according  to  its 

to  the   fundomeutal  Teqnisitei  of  a  orainaiy  and  commoiL  meanmg:  Rath- 

coiue  of  actian,  and  it  is  therefore  hun  t.  ItaUroad  Co.,  16  Neb.  441,  443; 

■till  requisite  that  the  pleader  should  WooilfiUTy  v.  SackritUr,  2  Abb.   Fr. 

preaent  a  clear  and  unequivocal  state-  402;  Tratteet  eU.  v.  OilSn,  8  Ohio  St. 

ment  of  hia  causa  of  action  or  detaoaa:  293,  297;  Hill  ■v.  SuperTaart,   10  IJ. 

Ctarkv.  mion,  07  N.  Y.  370;  Beurge  621;  bad  if  it  i>  capable  of  different 

V.  Koop,^li.Z25;  Sptarv.  Doamiitg,  meanings,   that  which  will   aapport 

34  Barb.  622;  and  therefore,  when  a  the  pleading  ahoold  be  taken  r^tlier 

material  statement  is  Husceptible  of  than  that  which  will  defeat  it:  AUen 

two    meanings,   the    one    moat   nn-  t.  PaUertoa,  7  N.   Y.  47G;  OleoU  r. 

favorable  to  the  pleader  must   still  Carroll,  39  Id.  436;  iforte  t.  Oilman, 

be  taken:  Clark  v.  DOlm,  07  N.  Y.  IC  Wis.  SM.     Words  ato  to  bo  taken 

370;  and  the   indement  to  be  ren-  in  tlieir  dhqoI  and  common  acccpta- 

dered  must  still   bo    aeeandum  alU-  tion:   Woodbury  v.  Saetrider,  2  Abb. 

gam  et  mibala:  Neudtdxr  v.  KM-  Pr.  402;  RaOibitn  t.  RaUmad  Co.,  Id 

btrg,  81  Id.  290;   Toolxr  v.  Amac,  78  Neb.  441,  4*3;   WaUon  t.  Stngletm,  7 

Id.  397.  Serg.  &  R.  449;  Badia  v.  Sidardson, 

While  oil  pretmnptions  ore  to  be  6  Johni.   47B;   and  a  liberal  rather 

mode  in  favor  of  a  pleading,  it  is  held  than  ratricted  sense  is  to  be  given  to 

that  much   greater  latitude  will  be  the  words,  unless  it  clearly  sppeara 

aUowed  where  the  objection  of  in-  that  the  restricted  sense  was  tlie  one 

sufficiency  is  not  made  until  the  trial  intended:  Clott  v.  Nat.  CUg  Bank,  14 

than  whore  raised  on  domnrrer:  Ctarh  Abb.  Fr.,  N.  8.,  323.     But  where  a 

V.  Dillon,  97  N.  Y.  370;  and  the  couii  word  has  two  meaniuga,  one  of  which 

will,  at  the  trial,  instain  the  com-  is  the  result  of  Judicial  ood  statntory 

C'  It,  if  possible:  Barkkyv.  Stdte,  IB  definition,  this  meaning  sliould  be  ac- 

.  09;    whereas,  on  a  motion  to  cepted,   unless  the  pleading   dearly 

Btrike  out  or  render  more  definite,  shows   that    another  -viaa   intended: 

and  the  like,  the  pleading  will  be  more  Cooi  v,  ITarrrn,  83  N.Y,  37.    AworJ 

strictly  construed;  Nevada  v,   Kidd,  should  be  construed  in  its  larger  and 

23   CiQ.   GS4.     But   notwithstanding  mora  favorable  sense  than  otherwise; 

this,  tho  court  will  favor  the  ploader,  ililUr  v.  AfilUr,  33  CaL  353.     Abbrc- 

aud  wilt  adopt  a  rational  construction  viations  which  aro  clearly  understood 

rather  tbao  ouo  which  will  render  the  will  not  bo  hold  ambigaons,  but  will 

pleading  an  absurdity;  OlcoU  v.  Car-  be  given  tlieir  full  intent:  Odd  Pel- 

ivtl,  39  N.  Y.  436;   and  on  appeal  lou?  Build.  Attoe.  v.  Hoaan,  2S  Ark. 

every  presumption  will  be  indulged  201.     Theabbreviation  "  vs."and  the 

in  favor  of  tlie  ruling  of  tho  conrt  ue-  word  "  versus  "  are,  in  legal  practice, 

low  in  sustaining  a  pTeoding:  Bvant  v.  so  far  English  worda  as  not  to  be  con- 

Scft.T/*er,  88  Ind.  92,  trary  to  a  statute  requiring  all  plead- 

Tlie  ploading  must  be  construed  so  ings  to  be  in  the  Eoglisli  language: 

as  to  m:Lko  tlia  diOercnt  parts  liar-  5mi£A  v.  Auf/o-,  25  N.  H.  021.     So  the 

monizc,  if  poasible:  RyU  v.  Ilarrinj-  abbreviation  "etc"  is  English,  and 

ton,  14  How.  Pr.  60.     Genenil  stato-  will  not  vitiate   a  pleading  on   the 

jiicnts  quB.!ifiod,  and  dearly  intended  ground  that  it  is  cipreauve  of  Latin 

to  be  qualiticd,  by  subseqaent  parts  words:  Berry  t.  oHom,  28  Id.  279. 

must  ba  so  taken:  Page  v.  Boyil,  II  Allegations  of  time,  in  the  absence  of 

Id.  415.     Facts  must  control  rather  averment  to  tho   contrary,   ore  pre- 

than  tlie  conclusions  of  the  pleader:  samod  to  refer  to  the  commeaccuicnt 

Joaa  v.  Pliamix  Bank,  8  N.  Y.  228.  of  the  action:  Toiontend  v.  KorrU,  7 

Au   admission  wiU   be  taken   most  Hun,  230;  £unuv.  OWci/,  lOId.491: 

strongly  against  the  party  making  it:  McCormkk  v.  Blotsom,  40  Iowa,  250. 

MUUr  V,  J/bor^  1  E.  D.  Smith,  739  —  '  ■     '  '         ^    "  " 

But  a  party  desiring  to  take  odvon 

tago  of^  it  must  aocept  it  as  an  an  _..... 

tirety:   Route  r.    WUted,   25  N.    Y.  taken  against  the  party  whose  pload- 

170;  S.  0.,  62  Am.  Dec  337;  AOirov.  ing  it  ii:  Beach  v.  Bay  State  Co.,  18 

Fl^era,  SO  N.  Y.  630;  Ooodyear  v.  How.  Pr.  335. 
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Ttt.  XI,  5  SS-J      QENEBAI.  RULES  OF  PLEADING. 

g  85.  [84.]  If  irrelevant  or  redundant  matter  be  in-  ogj- " 
serted  in  a  pleading,  it  may  be  stricken  out  on  motion  "j — 
of  the  adverse  party ;  and  when  the  allegatioas  of  a  t^ckt 
pleading  are  so  indefinite  or  uncertain  that  the  precise  ,  ^^  , 
nature  of  the  charge  or  defense  is  not  apparent,  the  court  '  ^l^ 
may  require  the  pleading  to  be  made  definite  and  cer-  * "'"' 
tain  by  amendment. 

lCotioiitoatrikamit.~Ibemo-  Blale  v.  Eblrtd,  18  How.  2*0.    Where 

tiint  to  strike  oDt  irrelevant  or  rednn-  a  BpeeiSca.tion  in  a  motion  to  strike 

^mt  matter  is  addraaaad  to  the  dia-  oat  indnded  some  matters  not  proper 

ention  of  the  court,  and  shonld  be  to  he  atrack  out,  it  waa  held  that  the 

nuit*d  cDtlj  when  it  ia  entirely  clear  vholemationihouldbedeniedi  tVliUt 

(Mt  anch  matter  ia  improper  or  irrel-  v.  AUen,  3  Or.  103. 

•TMkt:  ToianqfBtaex  t.  Eailntad  Co.,  Irrtlerinit  watUr.  — Irrelevant  mat- 

8Hiin.361;  PtopUv.  Tvieed.SSK.Y.  ter  ia  luch  as  hu  no  bearing  on  the 

201 ;     Yomiger    t.    Vaffie,    26    Hon,  qaeation  in  dispute,  and  doea  not  at- 

M2;  Xaddenv.  Railway  Co.,  30  iiijui.  leot  theaubject-matter  of  the  contro- 

403}   Catt  T.   Oilman,  41  Iowa,  fiSO.  vers;  ao  as  in  any  vav  to  affect  or  as- 

Tb»  pcwer  ia  to  be  exercised  with  re-  aist  the  decision  of  the  court:  Jtjfna 

hietattce  and  caution:  Eutx  t.  ^tO-  v.  M&KiUoptic  Co.,  2  Hnn,  351;  H.  C, 

road  Co.,  SHxio,  301;  St.  JoAnv.Ori/'-  4  Thomp.  &  C.  678;  Sli-aver  v.  Ocean 

filh,  6  Ablf.  Pr.  237.     Even  a  remote  Ina.  Cb.,  2  Hilt.  47S;  S.  C,  9  Abb. 

probabilitv  that  allegations  contained  Pr.  23^   Famaeld  t.  Slelin,  03  Barb, 

in  a  plaatmig  may  be  pertinent  upon  S60;  S.  C.,  S  Abb.  Pr.,  N.  S.,  338;  Ca- 

the  trial  of  the  action  by  way  of  ex-  m  v.  Paimer,  17  Abb.  Pr,  IW;  8.  C, 

phmatiim,  or  as  connected  with  tbe  4fi    N.   Y.   478.      And  sea   Kelly  v. 

hiatory  of  the  subject-matter  of  the  Wa^erbury,  87   N.  Y.  179;  Kraemm 

litiga^on,  is  aafficieut  to  protect  Buch  t.   Purdom,    11    Or.    SGG.      Matters 

all^stiona  from  being  stricken  out  sa  merely  of  evidence  should  be  atrickcD 

iRMOTaat on  motion:  Dupralv.  Have-  oat  as  irrelevaat:  Clarkv,  OUendorJer, 

meger,  ISN.  Y.  Week.  Dig.  439.  And  2  N.  Y.  Uoatb.  Law  BuIL  63;  Me- 

the  power  to  atrike  out  can  be  prop-  Ccudey  v.  Long,  01  Tex.  74;  Boicen  v. 

•riy  exercised  o^y  in  favor  of  a  per-  Atdnig,  22  C^  66G;  CaiheaTt  v.  Ptde, 

awi  areriarad;  Homan  v.  Byrnt,  14  II  Minn,  46;  but  not  when  the  facta 

Id.  VTS.     Tlie  inde&niteneBs  to  he  re-  and  evidence  are  synonymona:  Don- 

lieved  is  only  aooli  aa  appears  on  the  aipori  0.  11.  Co.  v.   Taiuiij,  6  Civ. 

boe  ot  the  piecing,  and  not  auch  aa  Froo.  Kep.  69.     A^meut  shouLd  be 

may  be  ascertained  by  matter  dehor*  stricken   out:   Ootud  v.    WiUiame,   6 

the  record:  firomt  v.  Railroad  Co.,  R  How.Fr.  61;  and  aowith  unneceaaary 

Abb.  Ft.  237;  Sehofield  v.  Jfat.  Bank,  reasons  for  interposing  a  plea;  NkhoU 

9  Neb.  316.  v.  Briggi.  18  S.  C.  ^3.     The  anffi- 

The  motioD  mnat  point  out  the  de-  oiency  of  what  aeema  to  be  a  cauae  of 

fideocy  in  the  pleadmg  withaTeaaon-  action  or  defense  cannot  be  tried  <m 

able  d^ree  of  certainty:  Gilmort  v.  motion  to  atrike  out:  WaUer'v.  Foteier, 

Norton,    10  Kan.   491;    O'Connor  v.  85  N.  Y.  621;  and  matter  in  an  an- 

Kocb,  66  Mo.  263;   Bomman  v.  Shel-  swer  will  not  be  stricken  oat  so  long 

don,  6   Sand.   657.    Thus,   a  motion  aa  it  is  responaive  to  the  ailegationa 

to  atrike  out  ahonld  indicate  what  it  of  the  complaint:  Mclnlyre  v.  Ojden, 

u  desired   ahould   be  atricken   uut:  17  Uun,  wL     Where  irrelevant  mat- 

Blaie  v.  Eldrtd,   18  How.  Pr.  240;  ter  cannot  injure  or  prejudice   the 

.     BeRediet  v.  Drake,  6  Id.  362;  Bryata  other  party,  it  ia  held  that  it  wiU  not 

T.  Bryant;  2  Bobt.  612;  and  a  motion  beatnckeaont:  Dapratv.  Havemeyer, 

to  m^e  certain  ahould  indicate  what  18  N.  Y.  Week.  Dig.  439. 

it  is  claimed  ia  uncertain:  OUtaora  v.  Redujidant    matter.  —  Redundancy 

JVorft>it,10Kan.49Ii£'nTy.  A«isce,27  is    not   identical    with    irrelevancy: 

Id.  338;  for  tbe  court  cannot  be  re-  Boiantan  v.  Shtldon,  6  Sand.  657.     A 

qnired  to  examine  the  whole  pleading  neadleaa  repetition  of  material  aver- 

ud  select   the  objectionable  parts:  mentahaabeenheldtDborednndanoyt 
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PLEADINGS  IN  CIVIL  ACnONS.  [CHAt.  I, 


Id.     Matter  clearl;  redonilAnt,  if  it  u    certiuii:  Peopkv.QuardianSoc.,' 

^ot  prejodioial  to  the  oppor-* -*-     '^   nf—i.   ti,™    im      B„t  .  ,-..;, 

>r  does  not  eocumber  tlie  n 


aot  prejudicial  to  the  opposite  P&ity  Y.  Week.  Dig.  136.  But  a  motioD  to 
doea  not  encumber  the  record,  will  make  a  pleading  more  definite  sttd 
:   be  Btricken  out:   Clark  v.  Har-    cert&in  shonld  not  be  granted  unlem 


...  ,8  How.  Pr.  470;  Demt/iome  v.  the  pleading  ia  plainly  iiiaufficii 
Deaiaiome,  15  Id.  232;  Brodxlman  v.  this  respect:  Pm^e  v.  Tuxed,  5  Han, 
BrajvU,  lOAbb.  Pr.  141.  It  hu  been  363;  8.  C,  63  N.  Y.  IW.  The  mo- 
held  tbat  redundant  niatt«r,  in  an  on-  tion  moat  be  made  in  the  lower  courts, 
Bwer  which  responds  to  Bimilar  mat-  and  the  objection  of  mere  uncertaiat; 
ter  in  the  oomplaint^  will  not  be  eacnot  be  raised  for  the  first  timo  on 
stricken  out:  Mclntyn  v.  Ogden,  17  appeal:  OAorn  v.  Orara,  11  Oc.  526; 
Hud,  601.  A  motion  to  stj^e  out  and  it  is  even  held  that  it  must  be 
for  redundancy  in  a  complaint  comes  made  before  trial,  and  that  it  cannot 
too  late  after  pleading  to  the  merita  first  be  taken  at  the  trial :  Farmer)' 
or  aFter  demurrer:  N.  Y.  /(«  Co.  V.  tie.  Bant  v.  Sherman,  6  Bobw.  181;  3. 
Ini.  Co..  21  How.  Pr.  234;  Baa  v.  C,  29  How.  Pr.  673;  S.  C,  33  N.  Y. 
C/^d<.83N.  C.  4;or,ithasbee]ihold,  69;  Oermanla  Bank  r.  J>igiltr,  67 
even  after  an  order  for  time  to  plead:  Barb.  333;  Bm  t.  Sttclaim,  61  Wis. 
Beat  V.  Cl]/iU,  mora.  324;  Btdmon  v.  Pliamx  Fire  Int.  Co., 
Motion  to  maie  certain  and  dijimie.  61  Id.  292;  bat  the  order  refusing  to 
—  The  fact  that  the  complaint  con-  grant  the  motion  has  been  held  ap- 
tains  other  Bufficieut  allegatious  will  pealable:  Brinkerhoff  v.  Perry,  59 
not  deprive  the  defendant  of  bis  right  How.  Pr.  155. 
to  have  a  particular  one  made  more 

g  86.  [85.]  In  pleading  a  judgment  or  other  deter- 
"  mination  of  a  court  or  officer  of  special  jurisdiction,  it 
shall  not  be  necessary  to  state  the  facts  conferring  juris- 
diction, but  such  judgment  or  determination  may  be 
stated  to  have  been  duly  given  or  made.  If  such  allega- 
tion be  controverted,  the  party  pleading  shall  be  bound 

to  establish  on  the  trial  the  facts  conferring  jurisdiction. 

Judgment,  how  pleaded. — At  made,'butthatitwaa'dulyrendersd,' 
common  law,  in  counting  upon  a  and  we  are  inclined  to  uiink  these 
judgment  of  an  inferior  court,  it  was  are  not  equivalent  terms."  As  to 
necessary  to  stato  the  facts  conferrine  what  is  a  sufficient  pleading  of  a 
jurisdiction;  Smith  v.  Andrtwa,  6  CaT  judgment  under  this  section,  see 
lj52;  Swain  v.  Cluat,  12  Id.  2S3;  Com-  Beam  v.  i^manxietU,  3G  Iil.  117;  and 
tlack  V.  Brttd,  12  M.  286;  RowUn  v.  see  Cily  qf  Loa  Angela  v.  MeUut,  69 
Hoioaiit.  23  Id.  404;  JoUei/  v.  FoOm,  Id.  444,451.  To  say  that  the  "jndg- 
34  Id.  226;  7'urner  v.  Boby,  3  N.  Y.  ment  was  entered  "  {Hunt  v.  Dultlitr, 
193;  Barn»  V.  i/<HTij.  4  Id.  375.  In  13  How.  Pr,  538),  or  "duly  ren- 
commenting  upon  the  change  in  dcred,"is  not  equivalent  to  a  state- 
pleading  which  the  above  section  ment  that  it  was  duly  given  or  made; 
makes,  the  supreme  court  of  Califor-  Young  v.  Wright,  52  CaL  407.  An 
nia,  in  Young  v.  IVriy/it,  52  Cal.  407,  insolvent  iliscbarge  is  within  the 
410,  and  in  JuilaJi  v.  Frederirka,  57  meaning  of  a  judgment  under  this 
Id.  389,  say  that  the  statute  must  be  section:  Livingston  v.  OaktmiO,  13 
strictly    complied  with.     "A    party  Abb.  Pr.  183. 

wishing  to  avail  himself  of  a  provision  The  provision  has  been  generally 

of  this  character  must  comply  strict-  heldnottoapplytoforeigniadements, 

[y  with   its  terms.     In  exonerating  though  there  are  decisions  to  the  con- 

him  from  an  obligation  which  would  trary :  IloUitter  v.  Holtiater,  10  How. 

otherwise  be  incumbent  upon  him,  Pr.   539;  MtLaugkUn  v.   jiidioiii,  13 

the  statute  prescribes  the  precise  con-  Abb.   Pr.  244;  De  NobeU  v,  Lee,  61 

ditions  on  which  ho  is  to  be  relieved,  How.   Pr.   272;   Karm  v.   Kuiitle,  2 

and  tboy  must  be  strictly  ^rformed.  Minn.  313;  KnnAerg  v.  Elder,  IS  Kan. 

In  this  case  the  averment  ib,  not  that  150.     As  a  case  contra,  tee  Salttead 

tbe  judgment  waa   duly   'gi.ea    or  v.  fifiidv  17  Abb.  Pr.  227. 


^ 
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Tit.  XI,  gS7.]      OENERAL  RULES  OF  PLKADING.  231 

§  87.   [86.]     In  pleading  the  performance  of  condi-  J^"'**^ 

tions  precedent  in  a  contract,  it  shall  not  be  necessary  to  ~~ 

state  the  facts  showing  such  performance,  but  it  may  bo  J^n'Sftio^^* 
stated  generally  that  the  party  duly  performed  all  the  p'**^"'- 
conditions  on  hia  part;  and  if  such  allegation  be  contro-  uor.  ws, 
verted,  the  party  pleading  shall  be  bound  to  establish  on 
the  trial  the  facts  showing  such  performance. 

Farfan&Bncaof  conditionaprs-  appliea  only  to  conditiona  ezprMeed 

CAdant,   how  pleaded, -^  The    old  in  tha  cootroct,  and  not  to  coDiUtioaa 

cute,  as  UiJ  down  by  Mr.  Stephen,  imposed  by  law,  aa  demand  luid  q[>. 

was  that  "in  pleading  tho  perlorm-  tice  in  actions  against  indorsers;  and 

auce    of    a  condition    or    covenant,  Bnch  is  tha  view  contended  for  in 

....  tha  party  mnat  (how  specially  Blias  on  Code  Pleading,  boo.  302. 

the  time,  place,  -    ■"      '  --  "  -  -'*- '"     "' 


length   to  which   the  above 

goes  in  departing  from  the  ancient  ing   i  ,    .. . 

mlo  ia  indicated  by  Dye  t.  Dye,  11  tempts  to  specifically  plead  perform- 

Cal.   163;  MintTntlmann  v.  Dano),  35  anco  of   a  condition   preceaeat,   he 

Id.  441;  and  Shoda  v.  Alameda  Co.,  must  do  so  with  all  the  particularity 

52   Id.    350,   where  it   is  said:    "In  reqairedby  the  common-lanpraotico: 

actions  upon  contracts,  a  senecal  alle-  Oarwjf  v.  Foaler,  4  Sand.  66S. 
gatioQ  of  performance  of  conditions        An  allegation  that  the  plaintiff  has 

precedent  i^  declared  snfficient  by  our  fully  performed  on  his  psirt  all  condi- 

sUtate.     But  a  general  allegation  of  tions  of  the  contract  is  sufGciently 

the   performance    of   condi  uon   pre-  ^plicit:    Cat   Sttam    Nae.     Co.    t. 

scribed  by  a  statnte  has  not  been  so  Wright,  6  CaL  258;  Onffiiha  v.  Ilea- 

declared,  and  is  not  therefore  suffi-  dereon,  49  Id.  570;   Fenvr  v.   HotOi 

cient"      Tlie    tame    principle   was  Mutual  Ina.  Co.,  47  Id.  416;  and  see 

enforced  in  Pmpto  ».  /ootwm,  24  Id.,  Craviford  v.  SaUerfield,  27  Ohio  St 

63D,  wlier^,  in  pleading  title  to  land  421;   Loony,  v.   Heget,  52  Ind.   107; 

nnder  an  act  oC  the  legislature  which  Andreas  v.  Holconwe,  22  Minn.  339. 

prescribes    conditions    precedent   to  So  an  allegation  that  work  was  per- 

acqniring  title,  it  was  held  necessary  formed  according  to  contract  is  equiv- 

to  aver  a  periarmance  of  all  the  acts  slant  to  saying  that  it  was  duly  per- 

required  by  the  statnte.     The  role  forraed:  Ori^n  t.  Pitman,  8  Or.  343. 

recognized  by  tliese  decisions  is,  that  As  to  conditiona  precedent  Benerally, 

in  aU  other  cases  than  contracts  the  see  CaOer  v.  Pmnrll,  2  Smith's  Lead. 

facta  shoving  a  performance  mnst  be  Cas.,   and  notes.     Courts  are   disin- 

spcci^y  pl^deo.     The  tnle  cannot  clined  to   construe  stipulations  in  a 

lie  extended  beyond  the  cases  men-  contract  to  do  certain  things  within  a 

tioned  in  tha  section:  People  v.  Jack-  given  time  in  consideration  of  the 

son,  24  Id.  632.  payment    of    money    by   the    other 

Moreover,  it  wotdd  seem  to  follow  party,  as  conditions  precedent:  Fnmt 

from  tiiia  principle  that  the  «ectioD  St.  eUs.  Co.  v.  Butler,  50  CaL  675. 

§  88.   [87,]    In  pleading  a  private  statute,  or  a  right  oct.11,1864 

derived  therefrom,  it  shall  be  sufficient  to  refer  to  such  — '- ■ 

statute  by  its  title  and  the  day  of  its  passage,  and  tho  vaceEtaful»' 
court  shall  thereupon  take  judicial  notice  thereof. 

Private  atatutes,  how  pleaded.  Pr.  130.     But  it  has  been  held  that 
—  Private  statutes  are  not  judicially  '     '"   -■'-■-"-'   '■  '—"• 

noticed,  and  therefore  must  bo  special- 
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32  PLEADINGS  IN  CIVIL  ACTIONS.  [Chap.  I, 

60.10,1885.  I  89,  In  pleading  an  ordinance  or  enactment  of  any 
aw>  oi  188J,  incorporated  city,  town,  or  village,  or  a  right  derived 
iMdini ordi-  therefrom,  in  any  action,  auit,  or  proceeding,  in  any  of 
™n?or ''"'*  ^^®  courts  of  this  state,  including  the  courts  of  any  such 
iu««-  incorporated  city,  town,  or  village,  it  shall  be  sufficient 

■■  Or.  »7.        to  refer  to  such  ordinance  or  enactment  by  its  title  and 

the  date  of  its  approval,  and  the  coort  shall  thereupon 

take  judicial  notice  thereof. 

.  Pleading  dt^  ordinance.  —  OTdinaace  aa  aaj  other  bet:  Poaervf 
Prior  to  th«  paaiage  of  this  act,  in    t.  Lappaa,  9  Cfr.  363. 

1S85,  it  waa  necassarj  to  plead  it  city 

ct.  u,  1862,  I  90.  [88.]  In  an  action  for  libel  or  slander,  it  shall 
— — — —  not  bo  necessary  to  state  in  the  complaint  any  extrinsic 
^aa  ^^^^  ^°^  ^^^  purpose  of  showing  the  application  to  the 

plainti£f  of  the  defamatory  matter  out  of  which  the  cause 
of  action  arose;  but  it  shall  be  sufficient  to  state  generally 
that  the  same  was  published  or  spoken  concerning  the 
plaintiff;  and  if  such  allegation  be  controverted,  the 
plaintiff  shall  he  bouad  to  establish  on  trial  that  it  was 
so  published  or  spoken. 

Libel  or  slander,  complaint  in.  tar  ia  not  defamatory  on  its  lace,  and 

—  Wliere   tho   words  ore   actionable  bacomes  ao  only  by  reference  to  ex- 

per  at,  no  eitrinsio  averment  for  the  trinaio  facta,  soch  facta  mnst  be  al- 

purposo  of  ahowing  tho  application  ol  leged:  BlaudeU  v.  Raymemd,  14  How. 

defamatory  matter  to  the  plaintiff  is  Pr.  2G5;  S.  C,  4  Abb.  Pr,  446;  Fry 

neceaaary:  Jfore  v.  Bennett,  48  N.  Y,  v.  Brjiattt,  5  Sand.  54;    W/KhUrr  v. 

472;   Dtaa  T.   Milla;   66  Ind.   440;  Quetiarr,   29  N.    Y.   547;   CarrxJi  v. 

Langtaa  v.   Jlagfrti/,    35   Wis.    150.  WhUe,  33  Barb.  615;   IFilton  v.  /U(c*, 

But  the  coda  has  not  dispensed  with  41    Cah  378;   Mavnard  v.  Fireman'* 

tho  nocaaaity  of  indoceroent  or  in-  ^iid/ia.  Co.,  47  Id.  207;  ChanAtrlaSa 

uueniioa  where  they  aro  necessary  to  v.  Vance,  51  Id.  75;   Worka  v.  /itaiena, 

show  the  defamatory  meaning  of  the  76  Ind.  181;  Smmertonv.  Marvel,  55 

words:   Wallace  v.  Benntt,   1  Abb.  N.  Id.  265;  Lipprant  v.  Lipprant.  62  Id. 

C.  47S;  Sttvxxrt  v.  IfiWi.  23  Minn.  273;  Frank  v.  Dunmnq,  38  Wis.  270; 

449;  Hamm  v.   Wickline,  26  Ohio  St.  StewaHv.  WHton.^tAma.  HO;  Smith 

81;  DclViU  V.    WrigU,  57  Cal   5le.  v.  Coe.22Id.ZJ6;  ChrietalY.  Craig,  80 

And  tho  rule  yet  ia,  that  where  inal>  Mo.  367;  Ltgg  r.  Dunieaxiti,  80  Id.  538. 

let.  u,  1864         §  91.   [89.]     In  the  actions  mentioned  in  the  last  sec 

tion,  the  defendant  may,  in  his  answer,  allege  both  the 

iwioc  truth  of  the  matter  charged  as  defamatory  and  any  mit- 

igating circumstances,  to  reduce  the  amount  of  damages; 
and  whether  he  prove  the  justification  or  not,  he  may 
give  in  evidence  the  mitigating  circumstances. 

Libel  or  slander,  anawer  in.  —    both  in  mitiK&tioa  and  in  jngtification. 

The    same    matter  may  be  pleaded    bat  most  M   separately   stated    for 
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emoli  porpoM,   and  sach  pnrpon  al-  Pr.  488;   Van  BensdutenY.  Yaple,  13  OotU,iatl, 

Wed:    Aii  v.  JiMlt.    14   Abb.   Pr.,  lil  97.    Thoagh  he  faila  in  juatifloa-  *» 

MTS,  107;  Eel^  v.  Tainbir,  48  How.  tion,  the  matter  in  mitigation  must 

Pr.  270;  Follea  v.  Jewelt,  1  N.  Y.  Leg.  go  to  ths  jury:  Biaber/  r.  Sham,    12 

Obi.    193.     The   pleader  may  state  N.  Y.  67.  Whera  matter  is  pleaded  in 

that  ho  will  loaa  all  the  evidence  to  mitigation  only,  it  is  not  Uie  snbject 

mitigate  the  damaf^  by  adding  to  of  demntrer:  Jfeumaav.  Ouo,iSaiid, 

his  pleading  a  notice  to  that  «&ct;  668;  VaaBenaehotenv.  rapfc,13How. 

Ptjit  V.  JwA  and  KtS^  v.   TcAdor,  Pr.  97;  nor  of  a  motion  to  etrike  out 

ftmra.  or  make  daGnite  and  oertain:  Martt- 

The  defendant  may  plead  in  mitiga-  uir.  CauldwiU,  2  Bob.  715;  Smithy. 

tion  alone  withontattemptdng  to  prove  Trafton,  3  Id.  709;  but  see  Dokvia  v. 

iuitificatioD:    BuA   v.    Proiter,    11  fTtl^,  7  Id.  319;   Van  Benadiiiiai  t. 

K.Y.  317:  DofedHv.  riUar.SlEow.  Taj^  13  How.  Pr.  97. 

§  92.   [90.]     In  an  action  to  recover  the  possession  of  ool  u,  aei, 

property,  distrained  doing  damage,  an  answer  that  the ■ 

defendant  or  person  by  whose  command  he  acted  was  iiDniorecovei 
lawfully  possessed  of  the  real  property  upon  which  the  fraioed. 
distress  was  made,  and  that  the  property  distrained  was 
at  the  time  doing  damage  thereon,  shall  be  good  without 
setting  forth  the  title  to  such  real  property. 

g  93.   f91.]    The  plaintiff  may  unite  several  causes  of  uct.  n,  iwx 
action  in  the  same  complaint  when  they  all  arise  out  of '• 

1.  Contract,  express  or  implied;  or,  cm>moi' 

2.  Injuries,  with  or  without  force,  to  the  person;  or, 

3.  Injuries,  with  or  without  force,  to  property;  or, 

4.  Injuries  to  character;  or, 

5.  Claims  to  recover  real  property,  with  or  without 
damages,  for  the  withholding  thereof;  or, 

6.  Claims  to  recover  personal  property,  with  or  with- 
out damages,  for  the  withholding  thereof;  or, 

7.  Claims  against  a  trustee,  by  virtue  of  a  contract,  or 
by  operation  of  law. 

But  the  causes  of  action  so  united  mnst  all  belong  to 
one  only  of  these  classes,  and  must  affect  all  the  parties 
to  the  action,  and  not  require  different  places  of  trial, 
and  must  be  separately  stated. 


of  several  caases  of  action  is  permits  282;  BacHi^jlttBa  v.  Waia-a,  14  Id.  14G; 

ted,  the  codes  expressly  atate  that  Wataoa  v.  S.  F.  -b  H.  B.  If.  Jl.  Co.,  41 

they  mnst  be  separatelv  stated:  fio2«i  Id.  17;   tCAifev.  Coz,  46Id.  169.    Bnt 

V.  Orten,  16  CaL  152;  jfaloma  W.  *  If.  in  New  York  it  ia  held  that  the  rem- 

Co.  T.  CiarlUn,  14  Id.  647.     Aid  it  the  edy  is  not  by  demnrrar,  bnt  by  motion 

pleading  does  not  conform  to  this  re-  to  make  more  certain  and  definite: 

qoiremeat,  it  is  beld  in  California  that  Bomv.  Comttoek,  38  N.  Y.  21;  Frttr 
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T.  Dtaton,  61  Id.  492;   Wood  v.  An-  it  is  not  »n  Improper  joinder  of  sev- 

Vitmy,  9  How,  Pr.  78;  BlamAard  v.  eral  caoses  of  action  for  tho  oasiKnee 

"  Slra^  8  Id.  83.  to  uaite  in  the  sftmo  »ction  hia  cLum 

Bich  count  must  be  complete   in  against  the  mortgagor  and  mortgagee 

itself;  each  mast  contain  all  the  ftcta  and  persona  having  liens  or   incu:n- 

necessary   to   constitut«  a  cause  of  brances  upon  the  mortgaged  pn^)erty, 

action;  and  its  defects  cannot  bo  sup-  and  make  them  al!  parties;   Faruxll 

plied  from  statements  in  other  counts  v.  Jaobon,  28  Id.  105. 
unless    eipressly  referred   to  in  it:        Iiyuriea  to  person. — Whero  a  com- 

Heukell  v.  Hatixll,  54  Cal.  200;  and  plaiuact  filed  his  complaint  praying 

connected  by  appropriate  words:  An-  for  the  recovery  of  posaesalon  of  land 

dtnott  V.  SjKrri,  8  Abb.  N.   C.  382;  in  the  city  of  S.,  and  damagos  for  the 

lieinera  v.  BroadhorO.  03  How.  Pr.  91.  detention  of  tha  lanil,  and  for  forciblo 

No   particular    mode   o£    separately  eviction  and  eipuUion  from  it,  and 

stating  a  cause  is  provided,  however,  for  the  value  of  improvcmeuta  erected 

and  any  mode  which  apprises  defend-  upon  it  by  him,  the  court  suat^ned  a 

ant  of  what  is  intended  ia  sufficient:  demurrer  to  tha  complaint,  becaoso  a 

HaU    V.    McKrchnie,    22    Barb.    244;  cause  of  action  for  an  injury  to  prop- 

Benedici  V.  Seymour,  0  How.  Pr.  29S.  erty  was  improperly  joined  witli  ono 

The   causes   of  action   must  be  in  for    an   injury  to   person:    Mayo  v. 

favor  of  all  the  plainti^  and  must  Madden,  4  Col.  27. 

affect  ftU  the  defendants:  Jolinfony.         Injuriti  Co  prtfertij. — The  injuries 

Kirby,   3  West  Coast  Bcp.  482;   al-  that  may  bo  joined  are  indcjiendent 

though  theynecdnotaffectallnqually,  and  distinct.     The  property  injnred 

ot  in  the  same  manner:   Vemieale  v.  may  bo  the  sune  or  different;  it  inay 

B^k,  15  How.  Pr.  333;  Btnle  v.   Vaa  be  cither  real  or  personal;  the  title  ot 

Tiilarr],  21  Wis.  G72,    The  defendants  the  plaintiff  to  redress  may  bo  original 

Dust  also  be  charged  in  the  same  ca-  in    respect   to  one  iujory,  whila   in 

pocity  in  all  the  counts.    Thus  causes  respect  to  the  other  or  others  the 

of  action  against  defendant  as  on  of»  right  may  liavo  come  to  him  by  aa- 

iicer  and  as  an  individual  cannot  be  signment.     Some  of  the  injuries  cod;i- 

joined;   Uanrtxk  v.  Joiituon,   1   Met  plained  of  may  be  legal,  while  others 

(Ky.)  242;  nor  as  executor  and  per-  may  be  of   an   equitable   character. 

.  sonally;   Ferrin  v.  Myriei,  41  N.  Y.  Trespaas  to  land  is  a  legal  injury;   to 

315.  threaten  to  enter  upon  and  waste  it 

Coiitraet,  expms  or  implied.  — Scv-  is  an  equitable  injury;  but  both  may 
eral  breaches  of  one  contract,  although  bo  joined  in  the  same  complaint,  for 
they  relate  to  different  portions  there-  the  statute  reason  that  both  are  inju- 
of,  may  bo  joined;  Mndye  v.  Puij,  12  rious  to  property.  That  general  like- 
Hun,  15,  So  claims  to  recover  money  ness  Is  the  only  test  to  which  th« 
paid  on  several  separate  purchases  of  question  of  joinder  in  cases  like  the 
lottery-tickets  may  be  joined:  Groover  present  can  be  subjected  under  our 
V.  Morrie,  73  N.  Y.  473.  And  actions  system:  Mort  v.  Matnai,  32  Cal.  595. 
for  money  tortiously  received  may  1)e  Plaintiff  filed  her  complaint  iu  the 
joined  with  other  causes  of  action  on  court  below  for  trespass  against  de- 
contracts  express  or  implied:  Slewarl  fondant,  and  prayed  a  verdict  for  five 
V.  ilaldrrtUm,  10  Kan.  131.     A  Com-  humb-ed  dollars,  the  alleged  valne  of 

f'laiot  which  contains  a  count  setting  property  destroyed,  and  hve  hundred 
nrth  tho  facts  attending  tho  purchase  dollars  damajjcs.  On  demurrer,  the 
of  a  county  warrant  by  plaintiff,  and  court  held  Uio  complaint  unobjection- 
chargiog  that  defcntianta  are  liable  able:  Tendaea  v.  jfanliall,  3  Id.  440. 
upon  an  implied  co:itract  to  repay  Aud  in  an  action  for  injuries  to  a  min- 
tho  purchase  money,  and  a  second  ing  claim,  a  claim  for  damages  to  the 
conut  charging  the  defendants  as  in-  plaiutifT  by  reason  of  the  breaking 
dorscrs  of  negotiable  paper,  and  a  away  of  the  defendant's  dam,  and  the 
third  count  in  tlie  usnal  form  for  consequent  washing  away  of  the  pay- 
money  had  and  received,  is  not  de-  dirt  of  the  plaintiff,  may  properly  be 
murrable  on  the  ground  of  misjoinder  joined  with  a  claim  for  dani^cs  in 
of  causes  of  action:  Kdler  v.  Hkt»,  tho  preventing  plaintiff  from  workine 
22Cal.457-  If  a  mortgage  is  assigned  his  claim:  Fiiuer  v.  Sear»  Uiuon  \r. 
by  the  mortgagee  to  another  party  as  Co.,  12  Id.  655.  But  if  the  complaint 
a  pledge  for  tiie  payment  of  a  debt  in  an  action  against  a  sheriff  and  hia 
due  the  other  party  by  the  mortgagee,  official  bondsmen  alleges  only  a  canse 
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of  KCtLOQ  aguiust  lum  as  a  tresposBcr,  TBreioa  of  a  public  road,  by  meftiis  of  Oct  U,  tUt, 

a:nl  sgaioat  Ilia  aucctiea  as  aignara  •f  whichthapIaintiffBufferedalosaot  hU  ^^^ 

the  bontl,  aod  not  otbemiae,  Ikare  U  nsaal  liuameaa  and  profits:  Botela  v. 

a  raUioinJar  ot  canses  of  aotioa:  Olar-  Sacrttmenlo  Turnpike  Road,  5  CaL  225. 

arJelii  v.  Boiirland,  32  Id.  585.  Oue  actioo  may  however  be  brought  to 

Rrcotery   rj   i-eai   woperly.  —  The  recover  two  aeparate  or  diatinct  pieoas 

plaiiitiff  la  an  action  for  tbe  recoveiy  or  parcels  of  land:  Bolt»  v.  Ci^oi,  15 

of  real  property  may  also  claim  dam-  Id.  152.     As  to  alleging  the  damagea, 

ages  f or  the  witbholding  of  it,  and  the  an  allegation  of  the  valae  of  the  "use 

value  of  the  rents  and  profits:  SuUi-  and  occupation,  rents  and  profits," 

inn  V.  Daxii,  4  CaL  231;  McUinnru  v.  of  the  preiniaeB  for  the  period  daring 

IlcSinney,  8  Ohio  St.  423;  Tomptiiii  which    the   defendanta   were  in  tba 

V.   WAile,  8  How.  Pr.  520;  Holmes  v.  wrongful    posuession,   aud    exclnded 

D^tvis,  21  Barb.  265;  19  N.  Y.  488;  the  plaintitfa,  was  held  lumdent  to 

VandecooHv.  Oonld,  36  Id.  G39;  Arm-  charge   the  defeudanta,  without  vay 

ttronrf  y.  Hinds,  8  Minn.  254,     How-  avorinent   that   they  recsived    bd^ 

ever,  to  recover  for  the  valuQ  of  tha  rents  and  profits.     The  whole  kver- 

valua  of  tbe  rents  and  profits,  a  claim  ment  was  held  to  be  iu  effect  only 

therefor  most  be  set  np,  as  the  general .  that  the  value  of  the  use  of  tbe  preai- 

claim  for  damages  will  not  cover  them:  isea  whilst  the  plaintifis  were  ezclnded 

larafd  t.  Htidton,  67  N.  Y.  ICI,    But  from  their  enjoyment  was  the  amount 

a  claim  for  the  possession  of  real  prop-  stated,  which  was  a  proper  averment 

ertf ,  with  damages  for  its  detention,  as  the  basis  of  the  damages  claimed  for 

cannot  be  joined  in  tha  same  com-  the  wrongfal  detention  of  Uie  prop- 

Slaiut  wiUi  a  claiin  for  conseqaentinl  ertv:  PaUeraon  v.  Ely,  19  Id.  40. 

imacea  arising  from  a  change  of  a  Itecovenj  qf  penu/naJtg.  — '  A  claim  to 

road  by  which  a  tavern-keeper  may  recover    penonalty    may  ho   united 

have  been  injnred  in  his  business,  with  a  claim  for  damagea  for  its  tak- 

The  d&moges  in  the  one  case  arise  out  tag  or  detention:  Pharia  v.  Carver,  13 

of  tha  use  of  laud  claimed   by  the  B.  Mon.  23G. 

plaintifis;  the  damages  in  the  other  Joinder   of   catUM   In  equity 

case  arise  from  an  nnauthorized  di-  vuits:  See  SS  393,  394. 

§  94.  [92.]    Every  material  allegation   of  the  com-  oct^  ii.  isei, 

plaint,  not  specifically  controverted  by  the  answer,  and 

every  material  allegation  of  new  matter  in  the  answer,  8»"<"i»  nw 
not  specifically  controverted  by  the  reply,  shall,  for  the  deemed  tnw. 
purpose  of  the  action,  be  taten  as  true;  but  the  ollega-  uor.ssL 
gation  of  new  matter  in  a  reply  is  to  be  deemed  contro. 
verted  by  the  adverse  party  as  upon  a  direct  denial  or 
avoidance,  as  the  case  may  require, 

AJlegatlouB  not  denied,  efibct  upon  the  conrt:  Cviting  v.  lAneoln,  9 

o£  —The  object  of  thij  section  is  to  Abb.  Fr.,  N.  S.,  436.     And  see  UniM 

['ompel  dcfeniUnt  to  admit  what  ha  Bank  v.  Bush,  36  N.  Y.  631;  Dowmr 

cannot  conscientiously  deny:  HartveU  v.  Haul,  17  Miim.  493.     A  denial  ot 

V.  Paijf,  14  Wia.  49.     Sucii  matter  as  immaterial    allegations    only  admits 

ia  not  denied,  if  material,  need  not  be  the  statemcots  in  material  ones:  L^- 

proved:    LilUnthal   v.    Anderson.     I  Jtrvjiaell  v.  Ori^ng,  31  CaL  231.     But 

tilalio,  673;  UarlvtU  v.  Paije,  14  Wis.  nothing  is  admitted  by  an  omisaion  to 

49;   Landtrs  v.   Boaon,  26  Cal.  416.  anawer  exomt  what  la  well  pleaded: 

Failure  to  deny  an  immaterial  allega-  Harlow  v.  Hamillon,  6  How.  Pr,  475. 

tioQ  is  not  an  admission  of  its  truth;  And  see  Fry  v.  Bennett,  6  Sand.  54; 

ConiKM  V.  ileir,  2  K  D.  Smith,  314;  Clay  Ccmaty  v.  Simoniten,   1   Dakota, 

Fryv.  Btanell,  0  Sand.  54;  Oecks  v.  403;    S.  C,    2   Dakota,    112.      And 

Coot,  3  Duer,  161.     So  an  admiasion  neither  admisaiona    nor   stipulations 

of  a  legal  conclusion  by  the  defendant  can  make  a  caaa  broailcr  than  it  is  by 

in  his  answer  is  in  no  way  binding  allegation:  Tucker  v.  Parks,  Col.  i^up. 
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Oct  11,  U6S,       Ot.,  4  CoL  L.  K  811.     Bat  a  bet  im 
""  "  "    averred  if  not  denied 

1  admitted:   AwMe  \ 


Engine  Co.,  16  Abb.  Pr.  286;  S.  C,  23 


Whatue 
malerlol 

aU^aUoiu. 


■i^  §  95.  [93.J  A  material  allegation  in  a  pleading  is  one 
essential  to  the  claim  or  defense,  and  which  could  not 
he  stricken  from  the  pleading  without  leaving  it  insuffi- 
cient S3  to  such  claim  or  defense. 

Immatorial  allegation,  though  HaterialoUegatlonB.— Seatiltia 

aot  stricken  oDt,  need  oot  be  proved:  term  defined  in   fnUtoellv.   Themat, 

See  note  to  the  preMding  seotion,  and  9  OiL  tiKI. 

■eeSeOS. 


OP  MISTAKES  IN  PLEABfifOS,  AND  AMENDUBNTa. 

S  M.  When  variotice  deemed  materiaL 

i   07.  When  variance  not  mateciaL 

g  08.  Wbat  deemed  a  failure  of  proof. 

9   99.  What  pleading  may  be  amended  of  coniaa. 

§  100.  Amendmenta  and  pleading  over  after  dsmnrrer. 

g  101.  Amendments  allowed  by  court  before  trial  or  sabmiMiaa. 

S  102.  Court  may  enlarge  time  to  plead,  or  relieve  party  &om  jndgmant. 

S  103.  When  defendant  may  be  Bued  by  fictitioQB  name. 

g  101.  Amended  pleadings  before  trial  to  be  new  pleadings. 

g  109.  Pleading  not  verified,  or  containing  Mventl  cansaa  of  action  ot  i»- 

fense  not  separately  stated,  may  be  Btrioken  out. 

g  106.  No  error  to  be  regarded,  unless  it  aSect  subetantial  rights. 

9  107.  Supplemental  pleadings. 

g  96.  [94.]  No  variance  between  the  allegation  in  a 
-  pleading  and  the  proof  shall  be  deemed  material,  unless 
it  have  actually  misled  the  adverse  party  to  his  prejudice 
in  maintaining  his  action  or  defense  upon  the  merits. 
Whenever  it  shall  be  alleged  that  a  party  has  heen  so 
misled,  that  fact  shall  be  proved  to  the  satisfaction  of 
the  court,  and  in  what  respect  he  has  been  misled;  and 
thereupon  the  court  may  order  the  pleading  to  he 
amended  upon  such  terms  as  shall  be  just. 

Varlancs.  —  The  oanse  of  action  proof  v 

as  proved  must  correspond  with  that  howeve  . 

averred  in    the  pleadings,  or  there  if  amittci,  the  objection 

will  be  a  variance:  Knappv.  Roclie,  6  raised  for  the  first  time  on  n.^TH'.i:; 

Jones  &  5.  395;  Sloiil  v.  Coffin,  28  Cal.  Mill  v.  Mellon,  3  Or.  M2;  Donitont  v. 

65;   //oWawny  v,  Ryan,  35  Id.  188;  Ortgon  *  Cid.  B.  R.,   1  Waat  Coaat 

^/onrfmnv.  (toBx,  611d.  151;  ffopitJM  Eep.  421   (Or,);   DUxntan  v.  Morris, 

v.  OreHa,Gl  Id.  537;  ^o/en  v.  ^anflor-  36  OaL  94;  Btll  v.  EHOwla.   43  Id. 

(fonioCo.,6SIA.lM;iIcCordv.  Stale,  193;    Spexr   v.   Biihop,   24  Ohio  SL 

66  Id.  262.     The  objeotioa  that  the  698.     Nor  can  the  objection  be  ma^V 


ies  from  the  pleadings  mnat, 
be  taken  at  the  trial;  and 


ivGoogle 


Ttr.  Xn,  S  «&]  MISTAKES  IN  PLEADINGS. 

for  the  fint  tuns  on  a  motian  for  &  on   commission:   Evani  v.  Bailey,  60  Ocl.ll,U 

new  trial:  Sell  v.  Kvouikt,  $upra.     It  Cal.  112.     So  where  pbintifia  aue  in  ^**- 

ii  within  the  discretioD  of  a  court  to  their  aepante  capacitiea  and  prove  a 

diaregard  a  variance  between  allega-  contract    with    the    partnership    of 

tion  and  proof,  and  nothing  ahort  of  which  they  were  ntemben:  McCord  v. 

an  abase  of  ench  diacretion  can  be  StaU,  66  Cal.  262.     If  the  compliunt 

assignail  aa  orror  on  appeal;  Brown  t.  alleges  a  promise  to  paj  money  to  a 

Moore,  3  Or.  438.     A  tefnaal  on  the  corporation,  and  the  promiae  proved 


part  of  the  plaintiff  to  amend  his  com-  was  mode  to  a  committee  of  a  chnrch, 

plaint    to  correspond    to   the  proof  there  is  a  fatal  variance  betwEon  the 
where  the  variance  is  material  will  ■■  .   .       ■,  .  ^  .. 

anthorize  nonsait:  TomUnioa  v.  Hon- 
roe,  41  CaL  94. 

Hatarial  yarlance.— No   vari-  < 

ftQce  is  material  nnless  the  adverse  next  section. 
partjr  hiu  been  octoallf  mialed  to  his        The  following  are  examples  of  im- 

prejndice,  in  maintaining  his  action  materi&l  variance:  '^Hiere  an  immate- 

or  defense  upon  the  menta:  B'Ul  v.  rial  allegation  —  that  is,  one  which 

ilellon,  3  Or.  M2;  Dodd  v.  Dmnv,  6  might  be  regarded  aa  anrplnsage  —  is 

Id.  156;  Dunny.'  Dunutt,  9  Daly,  391;  notproved:  Sacramento  Uo.  v.  Bird, 

HappeOom  t.  Hoffman,   12  Neb.  9S;  31  Cal.  73.    Mere  differanoeB  in  quan- 

Jolaiton  H.  Co.  V.  Clari,  30  Minn.  308;  tity  or  extent  do  not  create  material 

and  the  party  claiming  to  have  been  varianooa:  Peaiie^  v.  Harl,  3   West 

misled  mnst  prove  Uuit  fact  to  the  Coast  Rep.  623.     So  where  Che  vari- 

sattlfactioa  of  the  court,  ahowing  in  ance  goes  merely  to  the  identity  of 

what  respect  he  has  been  ao  misled:  the  paper  sued  on:  Zeigltrv.  tyelle,  28 

ma  V.  ilfllon,  lupra,-  Dodd  v.  Benny,  Csl.  265;  and  see  Hrakeil  v.  Cormab, 

iHpra;  Dunn  v.  Duratit,  svpra;  CaUin  13  Id.  46;  aUcgiug  sale  to  have  been 

v.  GmdKT,  11  N.  Y.  368;  Mq/erl  v.  in  writing  and  proving  one  by  paroh 

Chamlieit,  G8  Mo.  626.  PaOeaon v.Keyttone M.Co.,  30 Id.  364;  ' 

A  failure  of  proof  is  more  than  a  where  the  agreement  declared  was  er- 
material  variance,  and  cannot  be  rem-  ronsoasly  set  forth:  Pdera  v.  Fo»»,  20 
edied  bv  amendment:  See  g  98  [96],  Id.  590;  where  the  copy  of  the  writ- 
pM^  and  note.  This  occnra  where  na  in^  spread  on  the  pleadings  contiuns 
canse  of  action  or  defense  whatever  boa  tntfing  departnrea  from  the  origin:d, 
been  proved:  Dmin  v.  Durant,  9  Daly,  as  in  abbreviatfoos,  and  in  stating  Uio 
391;  and  ace  PiArrr  v.  Faher,  8  Bosw.  amount  in  worda  as  well  oa  figures: 
258;  KfUty  v.  Waieni,  2  N.  Y.  500;  Corcoran  v.  ZJoii,  32Id.  89;  where  the 
Fat/v.Orittvtieed,  10  Barb.  321;  Oatper  allegation  is,  goods  sold  and  money  had 
V.  Adanu,  28  Id.  441;  whereas  in  case  and  received;  and  the  proof,  unlawful 
of  a  variance  a  cause  of  action  or  taking  and  sale  of  goods  and  retain- 
defensB  is .  proved,  bat  not  the  one  ing  price:  Harpendiiin  r.  Shoemaltr, 
averred  in  the  pleading;  or  a  variance  37  iUrb.  270;  aUegation,  d^very  to 
arises  between  the  facts  aa  proved  and  convey  to  0;  proof,  delivery  to  con- 
the  facts  which  have  been  averred  aa  ve;  to  B,  misdelivering  tbem  and 
constituting  the  cause  of  action  or  promise  to  regain  possession  and  de- 
defense,  or  some  of  them:  Dunn  v.  Uver  to  C:  Bkhards  v.  WetUoU,  2 
Durant,  0  Daly,  391.  Bosw.    580;    allegation,    an   eipresa 

TLere  may  be  a  material  variance  agreement;    proof    of    implied    one: 

between  Mie  terms   of  the  contract  Smiih  v.   LtppiiiatU,   49   Barb.    39S; 

alleged  and  that  proved;  aa  where  the  allegation,  implied  agreement  for  sor- 

complaint  averred  that  defendant  ao-  vices;  proof,  express  agreement:  fort 

cepted  a  horse,  agreeing  to  sell  him  v.  Ooodiag,  0  Id.  37 1 ;  wcgation  of  an 

for  not  less  than  throe  nuadred  dol-  absolute  promise;   proof  of  a  condi- 

lais,  and  the  proof  woa  that  defendant  tional  promise,  the  condition  having 

waa  authorized  to  aell  the  horse  for  been  fuliilled  before  the  action  was 

Dol  Icu  than  throe  hundred  dollars,  b^un:  Hart  v.  Hudson,  6  Ducr,  204; 

bat  there  waa  no  proof  of  his  agree-  declaring  on  an  express  promise  barred 

ment  to  do  so:  TomUmon  v.  Monroe,  by  the  statute   of   limitatiooa,   and 

41  CaL  94.     A  complaint  for  goods  proving    an    aokoowledgment    from 

sold  and  dcliveredisnot  anstained  by  which  apromise  will  be  implied:  Far- 

eviilence  of  a  contract  to  furnish  the  retl  v.  PaXiarr,  36  Id.  187;  declaring 

goo^ls  to  defendant  to  be  by  him  sold  on  an  express  warranty  and  proving 
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■m  implied  wuranty:  Ltopoldv.  Van-  person:  Sobinea  v.  McDomJd,  C5  Cat. 
lirt,  27  Wis.  152,  165;  S.  C,  29  Id.  611;  allegation  of  unlawfully  tetting 
-  468,  651;  OlfftTl  V.  Weil,  33  Id.  017;  fira  to  nTjuildiiig;  proof  of  uegliffcnt 
delarmgonanunconditional  contract,  vutein  Bufferingit  to  be  burned:  Rob- 
and  proving  a  conditiooal  contFact,  iruon  v.  Wheeltr,  25  N.  Y.  252;  allege 
the  conditioni  being  of  a  cbariuAer  tioiu  in  action  to  rocorer  monej  paid 
not  to  play  any  part  in  the  pending  by  mistake,  that  plaintiff's  book- 
action:  Clarke  V.  Plutnix  Int.  Co.,  36  keeper  Buppoaed  checka  had  been  duly 
Id.  186;  alleging  an  expreaa  promise  dishonored!;  proof  that  lie  supposed 
to  pay  for  work  and  labor  and  prov-  tiiay  ware  covered  by  an  agreement 


ing  a  qtianlam   mmut;   Stuidor/  v.  waiving  protest:   Waumdge  v.  Oreon 

Sdanidt,  55  N.  Y.  319;  complaint  on  NaL  Bank,  69  Id.  642;  allegation  of 

gnantom  meruit;  proof  of  spocifio  con-  notice  of  non-payment;  proof  of  facts 

tract  filing  price;  Fell*  v.   VulBoii,  2  to oicnse  notice;  Purchatev.  ilaUuon. 

Keyes,  152;  I/ttdloviv,  Dolt,  62  V.  ¥.  6  Duer,  687;  allegation  of  due  present- 

617;  pleading  a  total  failure  of  coo-  meat  to  inaker  and  demand;  proof, 

aideiation  and  proving  a  partial  fail-  presentment  at  last-known  place   of 

nre:  Plait  v.  Vega,  31  Id!  383;  alle-  business,   whence  he    had  removed, 

gatione  of  work  to  be  done  at  agreed  andthatafterdiligent  search  becoald 

conipensation;  proof  that  it  was  to  be  not  1>6  found;   Palim  v.  Lent,  4  Duer, 

at  what  it  was  reasonably  worth :  ScoU  231;  variance  in  term  of  lease :  Fhelpe 

•!.  Lilien£/ial,9BoBvf.22i;  under  com-  v.    Van  Daten,   3  Abb.  CL   of  App. 

plaint  on  a  contract  for  a  specific  sum  Dec.    604;   allegation,    note  payalble 

tor  services,  proof  of  value  constitutes  generally  j  proof,  note  at  eight  months: 

an   immaterial  variaoco:   Suasdorf  v.  CA<ip7nan  v.  Caro/in,  3Boaw.  45G;  alle- 

Schmidt,  55  N,  Y.  319;  allegation  of  gation,  note  at  threo  months;  viroof, 

delivery  to  carriers  at  69  Broadway;  at  four:  TrotnMilgev.  Didirr,4Dvier, 

Sroof  of   delivery  in   Canal  Street:  448;  allegation,  note  made  by  Orria 

TeattddC  v.  Adaiai,  6  Duer,  43;  alle-  North;  proof  that   it  was  mado    Iiy 

gationof  neglecting  to  forward  goods;  two  persons  trading  as  Orrin  North: 

proof  of  refusal  to  deliver  at  dcatina-  Bank  of   Goemtrtlaam  v.     Ifooi/d,    23 

tion:  lioubrookt  v.  Ditumore,  6  Abb.  N.  Y.  545;  allegation  that  work  "waa 

Pr.,  N.  S.,  50;   in  ejectment,  altega-  performed     by    "Jones     Wolcott"; 

tion,  title  by  conveyance;  proof,  title  proof  that  it  was  performed  by  "  £kl- 

by  inheritance;    Cruger   v.  MelAaiTy,  win  Woloott":     WokoU  v.   Meeck,    22 

41  N.  Y.  219;  allegation  in  ejectment  Barb.  321;  occurrence  of  injury  from 

that  defondaut  was  iu  possession  of  negligence  in  different  manner  from 

the  promises  in  right  of   hU  wife;  that  alleged;  Pofian/ v.  A',  r.  <tiV. //, 

proof,  possession  in   his  own  right:  R.  R.  Co.,  7  Bosw.  437;  varianc«  in 

Rote  V.  Bell,  38  Barb.  26;  allegation  the  degree  of  force  used  in  expelling 

that  property  belonged   to  plamtiff;  the  plaintiff  from   defendant's  cars: 

proof   that  he  held  it   as  a  factor:  Kliaev.  C.  P.  S.  R.,  39 Id.  591;  alle- 

Oorum  V.  Gary,   1  Abb.  285;  allega-  gation  of  a  solo   liability;  proof  of  a 

tion,  technical  release;  proof,  release  joint  undertaking:  Carter  v.  Ilopt,  10 

by  estoppel:    Cornell  v.   Maeten,   36  Barb.  180;  allegation   that  defendant 

£brb.   157;   allegation,  agreement  to  is  owner  of  all;  proof  that  he  is  owner 

deliver  property  in  consideration  of  of  part  only:  Van  Remtlatr  v.  Jona, 

transfer  and  release  of  a  claim  against  2  Id.  643;  variance  in  description,  an 

third  party;  proof,  sale  of  debt  with-  adjoining  owner  being  statud  to  be  on 

out  its  release:  Meridat  Brit.   Co.  v.  east  instead  of  wast  side:  Rtuteil  r. 

Zingsen,  4  Rob.  312;  allegation,  sale;  Conn.,  20  N.  Y.  81;  allegation,  moneya 

Eroof,  employment  to  manufacture:  procured  to  be  paid  by  frand;  proof, 

'■jiion  lad.  Rub.  Co.  v,   Tomlinaoa,  1  money  paid  without  fraud;  ByxJiit  v. 

E.  D.  Smith,  364;  in  slander,  variance  Wood,   24   Id.   607;    aUegation   that 

in  time:  Poller  v.  T'AonipKin,  22  Barb,  goods  were  sold  and  delivered  to  tha 

87;sovarianceintheslanderons  words  defendant;  proof  that  the  goods  were 

proved  from  those  charged,  where  they  purchased  by  defendant,  but  delivered 

could  not  mislead;  Boynioiiv.  BoyvUm,  to  a  third  perty  for  bis  own  use  hf 

43  How,  380;  alleging  libel  upon  the  order   of   the  defendant:    Rogert  v, 

plaintiff  and  proving  publication  of  the  Venma,  1  Bosw.  417. 
words   of   the  plamtiff   and  a  third 
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{  97.   [95.]    When    the  variance  is  not  material,  as  Ort.ii,i8fiit 
provided  iu  the  last  section,  the  court  may  direct  the  fact 

,        ,  ,  , .  ,  •  1  -I  Amendment 

to  be  found  according  to  the  evidence,  or  may  order  an  onimmaienai 

immediate  amendment,  withont  costs. 

What  amendmaDts  aUowed  at    K  Barb.  625;  Wooltes  v-  RowdoiO,  2  '  °'-  ^■ 
tii&L  —  A  new  cause  of  action  oaimot    Keyei,  603. 
ba  inMrted  at  the  trial:  Ford  t.  Ford,        see  the  Dote  to  preceding  aection. 

§  98.   [96.]     When,  however,  the   allegation   of   the  oct,  ii,  iso^ 
cause  of  action  or  defense  to  which  the  proof  is  directed  - 
is  unproved,  not  in  some  particular  or  particulars  only,  s'latful 
but   in  ita  entire  scope  and  meaning,  it  shall  not  be 
deemed  a  case  of  variance  within  the  two  last  sections,  *>0f> 
but  a  failure  of  proof. 

Failurs  of  prool — A  failure  of  paTmont;   Teeter  t.   Oouin,  6  Daer, 

proof  is  where  no  caase  of  action  or  389:  oUegatioo  of  converaian,  proof  of 

defense  whatever  is  proved;  Dunn  v.  negligent  loss:  Tolajidy.  SUam  ^av, 

Dunmi,  0  Daly,  391;  EOtey  v.  Weit-  Co.,  4  Abb.  Fr.,  N.  S„  31G;  allogatioa 

o-n,  2  N.  Y.  fi03.     ^Vhe^e  the  com-  of  marriage,  and  proof  cC  mere  be- 

plunt  is  in  tort  and  the  proof  i»  of  a  trothal:  Klitn  v.  WoUaAn,  1  Abb.  N. 

contract,  or  vice  eata,  tbe  varionoe  is  C.  134;  allegation  of  neglect  tr  — 


fatal  and  conatitates  a  failure  of  proof;  struct    cattle-goords,    and    proof   of 

Walter  v.  BeaiMt,  IG  N.  Y.  2£0;  De  nralect  to  fence:  Parker  v.  hentaelotr 

Gmuv.  Slniorf,BO'S.  Y.  1;  Beard  T.  an2  S.  R.  R.  Co.,  IQ  Barb.  315;  aa 

Tales,  2  Han,  46€.     Bat  a  tidal  court  allegation  of  releaae,  and  proof  of  a    - 

may  allow  an  amendment  to  a  com-  new  promise:   SUven»  v.    Tapphi,   5 

plaint  by  striking  out  words  sonnding  Duer,  210.     Suing  to  recover  balance 

la  tort  where  tbcir  omission  leaves  a  due  on  partnership  account  and  proof 

GompleU  Etatemcnt  of  a  caose  of  ac-  diaclosing  purchaso  by  defendant  of 

tion  on  contract  and  the  defendant  is  plaiatiS's  interest  is  fatal:  Whitney  t. 

notmisled  thereby:  Beckuntk  r.  Boch-  Bvrringtm,  59  Id.  36.     The  plaintiff 

mlerI.Mfg.Ci>.,  12N.  Y.  Week.  Dig.  in  replevin  cannot,  in  bis  complaint, 

ft28.  for  tho  purpose  of  enabling  him  to  sue 

The    following    are    instancei    of  in  replevin,  aver  that  the  defendant 

tulure  of   proof;    where    an   action  is  in  possession  of  tbe  property,  and 

is  on  accoDut  stated  and  no  account  then  on  the  trial  recover  jadgioent 

is  tbown:    Vi^iaamn  v.  Dtmaaf,  43  against  him  on  the  gnmnd  that  ha 

N.  Y.  Snper.  Ct.   4Si;  aa  ailegaticm  was  not  in  possession:    Haakina  v. 

of  not  M   coiuideratioD  and  proof  of  Roberie,  45  Cu.  3S,  42. 

§  99.  [97.]    Any  pleading  may  be  once  amended  by  octii.iMi. 

the  party  of  course,  without  costs  and  without  prejudice  — ^ 

to  the  proceedings  already  had,  at  any  time  before  the  i^foour^s!* 
period  for  answering  it  shall  expire;  in  such  case,  a 
copy  of  the  amended  pleading  shall  be  served  on  the  "  ot.  'sd. 
adverse  party  before  the  expiration  of  said  period. 

Amendments  iw  of  courae.—  How.   Fr.   32S;    Cvoper  r.   Joaet,   4 

The  right  to  amend  once  as  of  couns  Sand.  G99;  /miut  v.   Biak,  2  N.    Y. 

is  abaolute,  subject  to  the  right  of  tlie  Civ.   Proc.   Rep.  2G0;  a«  where   the 

court  to  strike  ont  for  cause:  Orifftn  amendment  was  made  for  delay;  and 

V.  £Uken,  8  How.   Pr.   451;  Soti  v.  such  delay  will  prejudice  the  adverse 

n.. 12  iij,_  p,_  4j.  a_  c.,  20  party:    Clffloa  v.   Brotm,   2  Id.  44. 
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vaat  or  cock,  i^  now.  rr.  ca.     Ana  il  iiai 

Ainaiid-  been  hald   that  ha  ida^  amend   bj 

yd«T  V,  adding  a,  prayer  for  additional  relief: 

10  it  bu  GfBj  V.  Hndtoa  R.  R.  R.  Co.,  6  Id. 
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Oct.  11, 1862,       Ameadments  u  oF  conns  can  only  New  York  courts  permit  tunenJ- 

t*^- be  made  once,  and  iE  a  eooond  or  for-  menta  of  conree,  which  Buljrtitnte  on 

ther  ameadmeut  is  deemed  necessary,  entirely  different  caose  of  action, 
the  party  must  apply  to  the  court  for  where  the  anmmons  continuea  to  be 
leave  to  so  amend;  SamU  t.  CalHm,  ^propriate:  Broum  T.  Leigh,  12  Abb, 
aOHow.Pr.l;  W^/alev.  Mayor,GDaez,  Fr.,  N.  S..  193.  And  other  states 
685.  It  has  been  held  that  a  party's  extend  this  power  to  cases  of  amend- 
right  to  amend  as  of  course  is  gone  if  ments  grouted  on  motion:  RMnioitv. 
heamendBonce,thougbbyIeaTeofthe  WiUougfJ>y,  67  N.  C.  84;  Bvllani  v. 
court:  Jeroliman  v.  Volim,  1  Id.  629;  Johnton,  6S  Id.  436. 
Bandit.  Calkmt,  SO  How.  Pr.  1.  But  Aparty  may  amend  by  striking  oat 
no  right  to  amend  can  be  lost  by  a  one  cansa  of  ectioa:  Waiaon  v.  ^luA- 
change  in  the  pleading,  ouless  the  more,  16  Abb.  Fr.  SI;  or  adding  a  new 
change  amounts  to  an  amendment:  cause  of  action  or  defense;  Towiueml 
Id.;  Cooper  v.  Jonet,  i  Sand.  66B;  t.  Plait,  3  Id.  323;  McQueen  v.  Bab- 
and  merely  striking  out  irrelevant  or  code,  22  How.  Pr.  229.  And  it  ' 
redondont  matter  is  not  an  amend*  v.-^-.  i.-!'!  *Vt*  ^^  <»««■  amAn/ 
ment  within  this  sense:    Snydtr  ^ 

ir/.«(,  6  How.  Pr.  321;  and  Bo  it  hR_  _..„        __...._.._. 

been  held  of  a  change  of  parties:  BU-  269;  or  by  changing  die  place  of  trial: 

Unja  V.  Baker,  6  Abb.  Pr.  213;  or  the  StryJxrv.  N.  Y.  Exdi.  Bank,  28  Id.  20; 

addition  of  a  verification:  George  v.  ToU'v.  Civmioell,  12 Id.  79. 

McAvoy,  S  Bow.  Pr.  200.     The  right  This  right  to  amend  includes  the 

to  amend  as  of  course  may  be  waived  rigjit  to  withdraw  u  demurrer  and 

by  express  notice:  CxsMn  v.  tCAo/on,  6  serve  an  answer  instead:  Roberitoa  v. 

Id.  3CJb;  some  cases  hold  that  notioing  Bemteti,  1  Abb.  N.  C.  476;  PtopU  v. 

a  cause  for  trial  is  such  a  waiver,  WhittBeO,  62  How.  Pr.  383;  Front  T. 

but  others  hold  to  tha  contrary:  Cut-  Butk,  2  N.  Y.  Civ.  Proc  Rep.,  2J0; 

■on  V.    IVhaion,  5  Id.  306;  PhilUpi  v.  B.  C,  63  How.  Pr.  285;  or  to  omit  or 

Suydam,  64  Barb.  153;  S.  C,  6  Abb.  withdraw  a  defense  or  counterclaim; 

Pr.,  N.  S.,  28B.     But  see,  contra,  Cl\f-  Bramiagan  v.  Palmer,  5  N.  Y.  Week. 

ton  V.  Broum,  27  Hnn,  231;  S.  C,  2  Di^.   621.     And   an  amended   com- 

N.  Y.  Civ.  Proc  Rep.  44;  DuyrHnek  plaint  which   radically  changes   the 

V.  N.  Y.  Bl  R.  B.  Co.,  6  Id.  22;  8.  C,  cause  of  action  may  be  demurred  to 

17  Jones  t  S.  244.  without  a  withdrawal  of  the  answer 

Amendments  are  ver;  liberally  al-  to  the  original  complaint:   KeUar  v. 

lowed,  but  not  to  the  extent  of  allow-  Bare,  62  Iowa,  4ea 

ing  a  party  to  change  his  whole  cause  The  amended  pleading  supersede* 

of  action  or  defense :  Board  qf  Suptr'  the  original,  which  itself  ceases  to  per- 

t>iaoi'(  V.  Pcclxr,  34  Wis.  378;  SamU  form    any  function  as    a  pleading: 

V.  0/(Lwn(T,  79  Mo.  449;  Hvmplireu  v.  Sand»  v.   CaUdni,   30   How.    Pr.    1 ; 

liwjha,  79  Ky.  487;  Svxtt  v.  Miidtea,  Daim  v.  Balxr,    12  Id.   52! ;  Fry  v. 

15  Wis.   641;  Sttiiera  v.    Brool^   23  .Seniu^  9  Abb.  Pr.  46;  S.C.,3Bo3W.- 

Id.    lOG;   WlutJer  v.   Van  Dtnberg,   C  200;  People  v.  Hunt.  1  Idaho,  N.  3., 

Col.  698;  Oiiiens  V.  WlKtkr,  G  Id.  149;  433.     As  concerns  the  commencemeat 

for  this  would  not  be  an  amendment,  of  the,  action,  the  amendment  relates 

If   the  same   evidence   will  support  back  to  that  time:  Barber  v.  RryjuJiU, 

botli  complaints,  and  tlie  same  meaa-  33  Cal.  497;   Ward  v.  Ki^ifleach,  21 

ure  of  damages  will  apply  to  both.  How.  Pr.  283.     But  see  Sheldon   v. 

the  change  la    an   amendment,   and  Adanu,  18  Abb.  Pr.  405;  EvatifKliad 

not  a  sulMtitution  of  another  causa:  Lvllieran  Church  v.  Fingar,  11  N.  Y, 

iumpiin  v.  CollUr,  G9  Mo.   170;  Sea-  Week.  Dig.  460;  Aadersan  v.  Megen, 

««  V.  Giamer,  79  Id.  449.     In  New  50  Cal.  525; /i^«r»  v.  Cooi^  58  Id.  151. 

York,  however,  the  rule  is  otherwise:  And  an  amended  complaint  is  to  be 

Brown  v.  Laifh,  49  N.  Y.  78;  3.  C,  12  held  as  stating  the  cause  of  action  as 

Abb.  Pr.,N.  S.,l93;andBce5fn»t7V.  itcxistod  when  the  suit  woaiustitutcd: 

DKiglil,  11  Id.  319;  Maaoiiv.  Whitety,  Worley  v.  Moort,  87   lad.   15.     And 

4  Duer,  611;   Wyman  v.  Redmond,  18  ienEyaav.  Au'Inxui  Co.,  21  Kan.  3<w; 

How.  Pr.  272;  fieldm  v.  Caaflil,   IG  Sroton  v.   Oifeua  Jfin.   Co.,   32   Id. 

Abb.  Pr.  289;  S.  C,  20  How.  Pr.  173.  528. 

Oct  u,  1862,         §  100.   [98.]    After  the  deciaion  upon  a  demurrer  if 
it  be  overruled,  and  it  appears  that  such  demurrer  was 
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interposed   in  good  faith,  the  court  may  in  its  discrc-  octiLissa, 
tion  allow  the  party  to  plead  over  upon  such  terms  as 


may  be  proper.  If  the  demurrer  be  sustained,  the  court  orpteodios 
may  in  its  discretion  allow  the  party  to  amend  the  plead-  aemurret. 
ing  demurred  to,  upon  such  terms  as  may  be  proper, 

Ammdment  OTpleading  aver  16Id.  154;  Dmoatv.  (?ra^,220hio.St. 

after  demurrer.  —  Upou  demorreF  159;  and  bo,  if  tlie  pleading  cannot  ba 

overruled,  it  lioa  in  the  diacretion  of  amended  ao  an  to  be  effectivd,  judg- 

thocojirt  to  permit  the  pajfty  to  plead  ment  without  auch  leave  ia  proper: 

over  on   proper  terms:  Bonni^elil  v.  Snoin  v,   /I'cKit/i  NtU.   Bant,   7  Kob. 

Price,  1  Wyoming,  172;  bat  lb  innat  479.     On  appeaJ    from   a   judgment 

appear  that  the  demurrer  waa  inter-  overtuUaff  a  demurrer,  the  appeljoto 

posed  in  goo^  faith:  0^/ood  v.   IKAit-  conrt  wiUnot  entertain  a  motion  for 

iltteg,  10  Abb.  Pr.  134.  leave  to  plead  over:  Poaell  v.  D.  3.  A 

If  demnrrer  ii  BDitsined,  tt  ought  O.  H.  R.,  14  Or.  22;  nor  reverae  the 

to  be  with  leave  to  amend  on  aueh  jndgmcnt   to  allow   on   Bmendment: 

terms  (U  maybe  proper:  Qalloghtr  v.  Svtttr  v.  San  Fratiasco,  36  CaL  112. 

Dtlarug,  10  CaL  410.     Bnt  if  no  leave  Tokingteavetn  amend  an  answer  after 

to  amend  be  aaked  for,  it  ia  not  error  demurrer  sustained  la  a  waiver  of  the 

to  proceed  to  tinal  judgment  without  right  to  nasign  error  upon  the  action 

r.tillg  such  leave:  Stalev.  McLaugk-  of  the  court  in  suiitaining  the  demor- 

.  28  Id.  672;  OiUan  v.  Hutddnam,  rer:  Hurd  v.  Smitk,  6  Col  233. 

§  101.  [99.]  The  court  may,  at  any  time  before  trial,  oct.n,i8ai 

in  furtherance  of  justice,  and  upon  such  terms  as  may  be . 

proper,  allow  any  pleading  or  proceeding  to  be  amended  t^ianb^u» 
by  adding  the  name  of  a  party,  or  other  allegation  mate-  ""■*■• 
rial  to  the  cause,  and  in  like  manner  and  for  like  reasons,  JJg'"-^ 
it  may,  at  any  time  before  the  cause  is  submitted,  allow 
such  pleading  or  proceeding  to  be  amended,  by  striking 
out  the  name  of  any  party,  or  by  correcting  a  mistake  in 
the  name  of  a  party,  or  a  mistake  in  any  other  respect, 
or  when  the  amendment  does  not  substantially  change 
the  cause  of  action  or  defense,  by  conforming  the  plead- 
ing or  proceeding  to  the  facts  proved, 

AmandmenUinAirtlieraiiceof  St.   128.     The  exercise  oF  the  power 

JnotJce, — Leave  will  Im  granted  to  ia  witbin   the   sound    lUscn'tioQ    oF 

amend  before  trial  whenever  justice  the  court:    HsxUr   v.   ScUmLIl.;    II 

will  be  farthered  thereby,  when  some  Or.   184;  and  for  on  abuse  of  such 

reasonable  excose  for  the  defect  ia  diacretion  the  appellate  court  will  ro- 

fiten:  Harrington  v.  Slade,  32  Barb,  verse  the  judgment:  Bowles  v.  DiJile, 

SI;  /'ierson  V.  JfcCoA/a,  22  Cal.  127;  H  Id.  473;   HcrUr  v.  Schneider.   14 

Striayer  v.  DacU,  30  Id.  321;  and  to  Id.  164;  Bailey  y.  Kay,  60  Barb.  110; 

permit  anch  an  amendment  as  pro-  Btrinijtr  v.  Daait,  3'J  Cul.  .^1 S:  Schieffe- 

vided  by  this  section  is  naual,  a  re-  (in  v.   Whipple,  10  Wis.  81;   Wriahly. 

fusal   of   leave    beiug  tlie  exception;  Badielkr,    t(i    Kan.     239;    SinUli    v. 

ilendenuK-v.  Mareu,bQr.Zi;  Stalev.  i'reka  Water  Co.,  14  Cal.  201.     ~ 


Jiayor  etc.,  IS  Iowa,   388;  Bi-ociman  coDrt  may  impose  tenna  upon  whjcli 

T.   Berryhill,   IS    Id.    1S3;   Slillfr  v.  such  an  amendment  can  be  made: 

Perry,  X  Id,  301j  Hedna  v.  Koaeh,  MeGee  v.  Piedmont  ifamff.  Co.,  7  S.  C. 

16  Heh.  67<i  Clart  v.  Clurk,  20  Ohio  2G3;  Cluiie  v.  SulUvan,  SC  Col.  249. 
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As  to  terms,  «ee  Hnrrinjirm  v.  Blade,  Ind.  424;   Wootsty  v.  TrtvOeta  tie,,  2 

22  Barb.    161;   Tooker  t.   Arnoux,   1  Eeyes,  603;  8.   C.,  4  Abb.  CL  App. 

~  N.Y.  Month.  Law  Bull.  54; /fdMmqfcr  639;    Haiamond  v.    Sailroad   Co.,  49 

V.  //aiwne2/er,a2How.Pr.476;  S.C.,  Iowa,    460;    Farmert'   Ooid  Sank   T. 

1  N.  Y.  Civ.  Proo.  Rap.  448;  Smith  v.  Stover,  60  Cal.  387;  and  sach  nmend- 

Rathbun,  13  Hun,  47;  S,  C,  76  N.  Y.  menta  tue  very  liberally,  olio  wed  in 

122.     If  leave  is  givea  a  defencUnt  to  furtherance    of   joatice:    KirtUin    v. 

pat  in  an  amended  answer,  provided  Maddfn,  38  Id.  163;  Oillaa  v.  Hulchin- 

DO  matter  be  set  up  tliarem  which  jon,  16  Id.  153;  Ilanvon  v.  Oi'&wn.  14 

will  affect  ordera  prsTioualy  made  in  Mo,  App.  33;  under  a  judicious  liis- 

the  oauae,  such  amended  answer  will  cretion    of     the     court:     Bifitins    v, 

Le  Btricken  out  if  it  is  incompatible  Slearnt,  1  Or.  367;  Hammond  v.  Foi- 

with  the  terms  upon  which  the  leave  ler,  4  MonL  421 ;  Hoff'man  v.  Poiliea- 

was  granted:  Crump  v.   Tkomae,  89  btrger,  62  Ind.  434,     it  has  been  helj 

N.  C.  241.     The  court  cannot  under  that  the  only  limit  on  the  [Xiwer  of 

this  section  allow  amendments  which  the  court  to  allow  amcndmoiita  at  the 

sabstitute   one  cause  of    action    for  trial  is  that  a  new  cause  of  action 

another:    Van   Syckeh   v.    Ptn-y,    3  shall  not  be  brought  in;   Ileeiler  v. 

Rolit.   621;  JtoUrtson  v.   Roitrleoit,  9  Snj/re,  8   Hun,   662;  S.   C,  70  N.  Y. 

Daly,  44;  S.  C„  9  N.  Y.  Week.  Dig.  180,     And  see  Foj/g  v.  B,lwii,-,U.  20 

348;   Oivtna  V.    Wheeler,  6  Col.  598;  Hun,  90;  Union  Banl:  v.  MoO,  W  Ahb. 

Baniesv.  Qui.,ley,  e&S.Y.SGoi  Paritr  Pr.  372;  S.  C-,  18  How.  I'r.  506;  John- 

V.  Soda,  79  Mo.  88;  or  set  up  a  new  tan  v.  OpptJiheim,  43  Iil.  433;  S.  C, 

cause    of     action:    EvangeUcai    iMJi.  12  Abb.  Pr.,  N.  S.,  449;  S.  C,  55N.  Y. 

CImrch  V.   Fingar,   II  N.  Y.  Week.  280;   Van  Ne»  v.  Bash,  14  Abb.  Pr. 

Dig.  460;  PoUier  v.  Maalinite,    1  Id.  33,      An   amendment    increasing   the 

12;   Van  de  Ilaar  v.   Van  DomaeUer,  amount  cLumed,  but  uot  changing  tlie 

56  Iowa,  671;  Quimlnj  v.  Clafiin,   15  cause   of    action,  has  been  allowed: 

N.  Y.  Week.  Dig.  332;  S.  C,  27  Hun,  Doiin  v.  InmiTamx  Co.,  13  Hnn,  122; 

Oil.     An    application    for    leave    to  S,  0.,  77  N.  Y.  GOO;  ifiaff/uin  v. /awr- 

amend  may  lie  refused  for  laches  of  once  Co.,  24  Hun,  58;  Knappy.  Bode, 

tlie  applicant:  Egart   v.    Wicka-,    10  62  K.  Y.   G14,     And  see  Baieiyk  v. 

How.  193;  Goiedy  v.  Paullain,  2  Han,  Cook,  60  Tox.  438, 

218;  S.  C,  4  Tbomp.  &  C.  S45;  Ab-  It  ia  held  that  no  material  amend- 

liain  V.  Boyd,  4  Daly,  30;  CourCrtghl  mcnt  will  be  allowed  after  the  cange 

v.   Deeds,  37  Iowa,   503.     When  all  has  been  submitted  or  verdict  or  find- 

tho  facts  alleged  in  a  complaint  will  ing  announced,  especially  where  the 

not  entitle  a  plaintiff  to  any  relief,  material  rights  of  the  opposite  party 

facts  e»ential  to  the  causa  of  action,  would  be  affected:  Ilolcre^ft  v.  A'JR>r, 

occurring  after  the  commencement  of  25     Ind.     352;    but    where    nothing 

the  action,   cannot    be  incorporated  appears  by  the  record,  it  is  preanmed 

into  the   complaint  by  amendment:    that   t'" "* ' — j-   --_ 

MeCnUowjhv.  CoUiy,  4Bosw.  603.  propei 

nil  _   . j.  y^g  trial,  or  be-  Minn. 


fore  the  cause  is  auhmittod,  allow  on  The  fact  that  an  appeal  b 
amendment  to  conform  the  pleading  taken  and  the  cause  then  re 
to  the  facts  proved,  if  no  substantiid     will  not  affect  tbe  power  of  the  lower 


change  in  the  claim   or  defense   ia  court  in  regard  to  amendment.     And 

worked  thereby:  Meyer  v.  Feigel,  34  the  appellate  court  can  only  remand 

How.  Pr.   434;   S.  C.,  7  Robt.   122;  the  cause  for  amendment,  but  can- 

Thomtu    V,   Sfeteon,   69  N.   Y,    118;  not  prescribe  the  oharaoter  of  amend- 

Lounsberg  v.  Pvrdy,  18  Id.  516;  S.  C,  meat;  Braiuon  v.  Uregoman  It'y.  Co., 

16  Barl).  376;  Retlig  v.  Naeman,  99  II  Or,  161. 

oci.li.  1861,         §102.   [100,]     The  court  may  likewise,  in  its  discre- 

tion,  and  upon  such  terms  as  may  be  just,  allow  au  an- 

lo  plead,  ew,  swcr  or  reply  to  be  made,  or  other  act  to  bo  done  after 
Judgments,  tho  time  limited  by  this  code,  or  by  an  order  enlarge  such 
isSJ:«^"^  time;  and  may  also,  in  its  discretion,  and  upon  such 
iiofJitt        terms  as  may  be  just,  at  any  time  within  one  year  after 
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notice  thereof,  relieve  a  party  from  a  judgment,  order,  or  Pf^^'-  '** 
other  proceeding  taken  against  him  through  his  mistake,  ~ — '     ~ — 
inadvertence,  surprise,  or  excusable  neglect.  vJuSini*'"' 

Vacating    Ju^ment*.     etc.  —    Krrumhasen,   18  Cal.  465;  Ma»m  v.  J^^B^enta. 


Every  court  has  inherent  power  to    McNamam,  57  111.  274. 
vacate  entriOB  in  its  recorda  tor  judg-        Thongb  the  staCate  says  loac  a  pany 
mta,  orders,   or  decrsei:  Laid  t.     may  apply  for  relief  from  a  judgment 


MatoA,  10  Or.  308.  Under  this  pro-  "taken  aaabut  him," 
<i»ion  of  the  coda,  the  anprsme  oonrt  preclude  the  party  who  recovers  jndg- 
lua  power  to  entertain  an  application  ment  from  applyinp  for  relief  here- 
to relieve  a  party  from  a  decr«e  token  nnder,  for  lie  may  by  the  judgment 
against  him  throagh  "mistake,  inad-  have  lost  part  of  what  he  claimed: 
vertence,  or  excusable  neglect,"  and  Montgomery  v.  Et&a,  6  How.  Fr.  32Q. 
appealed  before  he  baa  had  tima  to  Neglect  of  an  attorney  is  neglect  of 
make  application  in  the  lower  court  the  part;,  and  if  excnsable  will  be 
to  set  the  decree  or  order  aside,  and  eround  for  relief:  AiMia  v.  JVeffon,  1 1 
itmay  reciandthecanBe,  withinstruo-  Mo.  192i  Smulding  v.  Thompton,  12 
tiona  in  accord  with  snch  decision:  Ind.477.  N^leot  arising  from  illnesa 
Brantoa  v.  OrtgoJdaa  Ity  Co.,  10  Id.  has  been  hela  excnsable :  LitKOTib  v. 
278.  Maioy,  26  Iowa,  44i;  BrUtor  v,  Oalmt, 

The  power  to  relieve  from  judg-  62  Ind.  352. 

ments  under  thia  section  is  discretion-  The  nustake  which  will  relieve  must 

ary,  bnt  the  action  of  the  court  will  be  a  mutnal,  honest  mistake  of  tlie 

be  reversed  for  abuse  of  diacretiou:  party  or  his   attorney:  JUcKialey  v. 

floifcy  V.  Taaft,  29  Oal.  422;  Johinon  TtaOe,  34  Col.  235j  Paawf  v.  BoaotU, 

V.   Eldrtd,    13  Wis.   iSI;   PoioeU  v.  12  Ucisk.  323. 

Wadi,  68  N.  C.  342.     The  power  is  See  a  foil  discussion  of  this  topic  in 

to  be  liberally  exercised:  Boland  v.  Freeman  on  Jndgments,  c.  7. 

g  103.   [101].     When  the  plaintiff  shall  be  ignorant  of  ?i^i"'™^ 

the  name  of  a  defendant,  such  defendant  may  be  desig* 

nated  in  any  pleading  or  proceeding  by  any  name;  and  defendant  by 
when  his  true  name  shall  be  discovered,  the  pleading  or  n^^e- 
proceeding  may  be  amended  accordingly. 

Tictitioaa  name. — This  section  Sacramento  v.  Bpeneer,  63  Id.  737; 
applies  to  an  unknown  infant:  Whtdtr  Farria  v.  MerriU,  mpra.  When  de- 
V.  Scvllp,  fiO  N.  Y.  667.  The  names  fondants  who  ore  sned  by  flctitioas 
miut  be  stated  as  Petitions:  Ford  v.  names  »)pear  and  answer  the  com- 
/Joyle,  37  CaL  346.  The  ignorance  plaint,  tlieir  answer  is  not  a  waiver 
of  the  name  must  of  course  lie  rMj,  of  an  amendment  ot  the  complaint 
and  not  feigned;  it  most  not  be  will-  describing  defendants  by  their  true 
fol  igoorance,  or  snch  aa  might  be  re-  names.  The  averment  that  John  Doe 
moved  by  mere  inquiry  or  a  resort  to  onated  the  plaintiffs  from  jMssession 
means  of  information  easily  accessible,  will  not  support  a  judgment  that  the 
When  the  names  of  the  defendants  plointifTs  recover  possession  from  Cas- 
who  are  sned  by  fictitious  names  ore  tro:  McKinlay  v.  TutUt,  42  Id.  577. 
ascertained,  whether  before  or  after  Bnt  the  omission  by  plaintiff  to  in- 
service  of  process,  the  complaint  must  sert  the  true  name  when  discovered 
he  amended  by  inserting  their  tme  renders  the  judgment  irregnlar  only, 
names:  McKinlay  v.  Cattro,  42  Id.  and  not  voiil,  and  therefore  on- 
S70;  McKinlay  v.  TuOle,  42  Id.  577}  impeachable  on  collateral  attack: 
Can^ll-v.  Adam,  50  Id.  205;  Baid-  Ca-tpbcU  v.  Adami.  60  Id.  205.  But 
rein  v.  Morgan,  60  Id.  585;  Farria  v.  it  will  be  reversed  on  appeal:  Bald-ain 
iferriU,  63  Id.  118.  A  norty  sued  by  v.  JfEmfan,  60  Id.  585.  Or  defcmlants 
a  tictitions  name,  when  his  real  name  may  have  the  action  dismissed  on  mo- 
is  sabetitnted  becomes  a  party  from  tion  where  do  offer  is  mode  t 


nes  a  party 
.    of    the    ai 


cammcnoement    of    the    action:    the  true  names   of  the  deiendautsi 
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■.T.  Bogen,MIA.iB9.    But  former  cue,   it  the  party,  the  mao 

it  jndsment  is  rendered  against  the  Rned,  appears,  and  not  pleadiag  mii- 

(1efen<£int  in  hia  true  name,  theappel-  nomer  m  abatement,  answers,  whether 
late  conrt,  on  affirming  judgment,  will  by  the  real  name  or  the  name  given 
direct  the  court  below  to  aubatitnts  bim  in  the  complaint,  the  judgment 
the  trae  name  in  the  complaint:  binds  him:  llcCrtery  v.  Erxrding,  54 
Mahon  v.  S.  R.  T.  R.  Co..  49  Id,  Cal.  168,  And  suing  «  party  by  a 
2G9.  Where  there  is  no  allej^tion  wrong  name,  where  be  is  not  con- 
that  the  name  of  defendant  is  un-  cemed  in  that  branch  of  the  suit  iu 
known,  there  ia  no  foundation  for  the  which  relief  is  granted,  ia  immaterial: 
bringing  of  the  action  against  a  ficti-  ParroU  v.  Byera,  40  Id.  614. 
tioua  person,  and  consequently  no  Service  of  copy  of  complaint 
authority  to  make  ssrrice  of  tlie  amended  by  inserting  the  true  nama 
summons  by  publicationi  Ptr^U  v.  of  a  defeadant  sued  by  Petitions 
Ilermaa,  45  Id.  692.  name  is  not  neceasary:  Brock  v.  Mar- 

There  ia   a   difference   between  a  finimfA,  C5  CaL  616. 
wrong  and  a  Sctitions  name.     In  the 

1,1862.         g  104.   [102.]    When  any  pleading  or  proceeding  is 
" — ~~  amended  before  trial,  mere  clerical  errors  excepted,  it 
I'Jd'  ^°''  ^^^"  ^^  done  by  filing  a  new  pleading,  to  be  called  the 
amended  complaint,  or  otherwise,  as  the  case  may  be. 
Such  amended  pleading  shall  be  complete  in  itself,  with- 
out  reference  to  the  original  or  any  preceding  amended 
one. 
I.1SCJ.  g  105.   [103.]     Auypleading  not  duly  verified  and  sub- 

— — —  scribed  may,  on  motion  of  the  adverse  party,  be  stricken 
inV  out  of  the  case.  When  any  pleading  contains  more  than 
one  cause  of  action  or  defense,  if  the  same  be  not  pleaded 
separately,  such  pleading  may,  on  motion  of  the  adversf 
party,  be  stricken  out  of  the  case.  When  a  motion  to 
strike  out  is  allowed,  the  court  may,  upon  such  terms  as 
may  be  proper,  allow  the  party  to  file  an  amended  plead- 
ing, or,  if  the  motion  be  disallowed,  and  it  appear  to 
have  been  made  in  good  faith,  the  court  may  upon  like 
terms  allow  the  party  to  plead  over,    ■ 

made  by  a  motioa  b 

.  „     D  [79],  strike  out  rather  than  by  «  special 

S2  [81],     And  u  to  striking  out  be-  demurrer,  as  at  common  law;  HtKai/ 

cause  different  causes  of  action  are  not  t.  CampbtU,  I  Saw.  374, 
separately  stated,  see  ante,  S  82  [SI],        When  a  pleading  is  filed  in  good 

and  3  65  [841.  faith,  the  question  whether  it  contaios 

If  a  comjdaint  contains  more  than  facta  constituting  a  canae  of  action 

one  cause  of  aotian,  they   must  be  should  be  tried  on  demurrer,  and  not 

separately  stated,  or  the  pleaduiff  will  on  motion  to  strike  ont;  CUae  v.CUm, 

be  liable  to  be  ttrieken  out  for  dupli-  3  Or.  356. 

§  106.   [104.]    The  court  shall,  in  every  stage  of  an 
~  action,  disregard  any  error  or  defect  in  the  pleadings  or 


,v  Google 


Tit.  XII,§  107.1  MISTAKES  m   PLEADIHUS.  245 

proceedings  which  shall  not  affect  the  substantial  rights  f^">  '^ 

of  the  adverse  party.  

'       ■'  Error  not 

_  June,  1856,  wlulst  the  title  of  tha  •(Tectlng  aub- 

erron  dinegard-  plsmtife  is  &Ueged  to  have  accrned  Si"jJJ^?? 

above  pnwUiun  is   motC  Only  ia  May,  1859,  was  probably  a 

md  tliB  courts  believe  ia  clerical  error,  but  if  not,  it  could  not 

_„     it    liberollj:    Began   t.  be  taken  advaab^e  of  after  verdict:   nor  r'g. 

O'HtiUii,  32  CaL  11;  applying  it  to  Cor\/eU  v.  Cain,  16  Cal.  674,     So  the  ' 

errora  of  description  in  a  pleading  as  deaignation  of  a  contract  bj  an  im- 

well  as  to  errors  in  otbar  respects:  proper  term  cannot  be  allowed  to  take 

Petert  V.  Ftat,  20  Id.  586.     Whenever  away  a  sabatantial  right  wbers  all  ths 

facts  are  not  ezpreaaly  stated  which  circnmstonces  attenduiB  it  are  fuUv 

are   so  CBsential  to  a  recovery  tbat  detailed:  Oodeffroy  v.  CaldvKll,  2  Id. 

withoat  proof  of  them  on  the  trial  a  489.     And  a  defect  in  an  answer  was 

verdict  coold  not  have  been  rendered  disregarded  in  IftM  v.  Bolinijer,  48  Id. 

onder  the  direction  of  the  conrt,  tbe  349;  and  so  was  a  failure  to  rule  on  a 

want  of  tbe  express  statement  is  cured  demarrer  where  there  wosatrial  on 

by  the  Terdictf  provided  the  complaint  the  merits:  Ftrrier  v.  Feitirr,  G4  Id. 

contuna  terms  sufficiently  general  to  2S.     So  where  some  portions  of  an 

eomprdiend  the  facta  in  fair  and  rea-  answer  ore  insufficient,  bat  enough 

•oiul)le  intei  ■        ■      "  -'  


e  intendment:    Otcrner  v.  liar-    matter  ia  well  pleaded  to  oonatitute  a 


Oall,    9    Id.    269;   Steph.    PL    149;  siwd  defense:  Younglom  v.  Niam,  Gl 

Jadcaon  v.  Petiud,  1  Made  ft  3.  234.  Id.   301.     Verdict   for   "defendant" 

And  in  on  action  of  ejectment,  tbe  and  judgment  for  costs  in  favor  of 

court  held  that  the  date  of  ouater,  both   defendants    ia    an    immateriiJ 

which  was  alleged  to  have  taken  place  error:   WUlaTd  v.  Arditr,  63  Id.  31. 

§  107.   [105.]    The  pkintiffand  defendant  respectively  o<-t.ii,  ibbi. 

may  be  allowed  on  motion  to  make  a  supplemental  com '- 

plaint,  answer,  or  reply,  alleging  facts  material  to  the  ri'ea^i^^ 
case,  occurring  after  the  former  complaint,  answer,  or 
reply. 

Bnpplemaut&l  pl«adiiiRfl.  — The    stituted:  Tifany  v.  Bomerman,  2  Id. 

-"---' .-..-.       ■        ■.       -n    ^,     _     ,r  _.        5  Civ.    "  - 

ittcUea,  1'. 
«.»;  Mooa  V.  Johjuoa,  14  S.  C.  434. 
And  where  no  caoae  of  action  exists 

^        .     . .  under  tbe  original  pleading,  a  supple- 

bcti  bave  occnmd  nlMeqnently  to  mental  complaint  cannot  supply  mat- 
'tfaaorifiiial  pleading  wUoh  will  vary  tcrssoas  to  constitute  a  good  cause 
tlte  reUet  to  wUch  plsintift  was  en-  ol  action:  Loarg  v.  Hcm-ia,  12  Minn. 
titled  when  lie  filed  snch  original  256;  Bodtwick  v.  Menck,  4  Daly,  68; 
pleading:  HaAronck  v.  ShusUr,  4  STititfi  v.  SmUJi,  22  Kan.  C93;  Midler 
Barb.sfejPenmanv.  Sion«ij,41N.  Y.  v.  fiir/s,  6  Jones  A  S.  388.  But  it  is 
63;  McCatlan  t.  Latimer,  17  8.  C.  the  only  proper  way  to  bring  in  facta 
123;  bnt  not  for  tbo  purpose  of  sup-  occurring  after  filing  of  the  original 
plying  facts  which,  being  necessary  pleading:  J/oul  v.  Slieldon,  i  "'  "~ 
59;  S.  C.,6  Duel     -"      " 


:e  of  the  action,  have  59;  S.  C.,  6  jjuer,  6C1;  Homfagery. 
been  omitted  from  the  original  plead-  tlomfaqrr,  6  How.  Fr.  13i  Ormsiee  T. 
ing:  Dmmaa  v.  DUlman.  90  ImL  585.  Brtmm.  50  Barb,  436. 
The  fiicts  which  are  allowed  so  to  l>e  The  allowance  of  a  motion  to  file  a 
set  np  are  such  as  are  connected  with  supplcmeutal  pleading  ia  discretion- 
tho  subject-matter  of  the  cause  in  the  ary,  the  action  of  tlie  court  being  sub- 
original  pleading;  Wtl/nore  V,  Tna-  ject  to  review  for  abase  of  discretion: 
too,  61  N.  Y.  358;  Cameg  v.  Taylor,  Palmer  v.  Murray.  18  How.  l-r.  645; 
4  Kan.  178;  Walttoa  v.  T/iBiou.  17  Jfedinry  v.  5i«io,  46  N.  Y.  200;  Saje 
Abb.  Pr.  184;  Holly-r.  Graf,  29  Han,  v.  Madar,  Vi  How.  Pr,  367;  LaOam 
443;  and  a  new  causa  cannot  be  anb-  v.  Ridtarda,\hU.xai,\^iFleiafhrmni. 
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BenjuU,  79  N.  Y.  579;  and  the  appli-  pleraautid  answera,  and  tho  defendar.t 

cation  will  bs  denied  if  the  Bams  ob-  will  be  allowed  to  iet  np  any  new 

ject  can  1)0  Bccomplisbed  by  a  separate  matter  occurring  Eubseqnent  to   the 

action  then  pendicg;  Uru/e  v.  Moslier,  filing  of  hia  answer  or  any  new  cause 

17  How.  Pr.  387.  And  where  tSismat-  of  defense  so  arising:   White  y.  Allen, 

tar  proposed  to  be  added  by  a  BOpple-  3 Or,  103;  McMahony.  Allot,  12  How. 

mental  complaint  is  a  canae  of  action  Pr.  39;  8.  C,  1  Hilt.  103;  Hendricha 

not  comiected  with  the  original  canae  v.  Detlxr,   35  Barb.   293;  Hall  v.  01- 

of  action,  and  the  plaintiff's  rightacan  nvy,  6S  Id.  37;  Lampnm  v.  JfcQuerit, 

be  enforced  by  a  oew  action,  the  mo.  15  How.  Pr.  345;  WiUiama  v.  Hernon, 


tion  to  allow  the  filing  of  a  lupple- 
mental    complaint    will    be    denied: 


16  Abb.  Pr.  173. 
There  ia  a  clear  distinction  betwi 


W(il  T.  Bonn,  2  N.  Y.  Month.  Law  &    anpplementary    answer    and    an 

Bull.  66.  amendment  whidi  sets  up  a  defense 

The  eapplemeatal  pleading  is  gov-  which  was  in  eiiatence  at  the  filing 

emed  by  all  the  ruleg  applicable  to  of  the   former  pleading:  HoUaday  v. 

aimilar  original   pleadings:   Dann  v.  Elliot,  3  Or.  310. 

Baher,  12  How.  Pr.  621;  Ooddardv.        A  sapplemental  answer  is   not   a 

Benson,  16  Abb,  Pr,  101,  waiver  of  all  former  pleas  not  incon- 

Supplemenbd   attnaer. — The    same  sistent  with  it:  Hrmtinv.  Ktraixy,  2 


OP  AS£EST  AND  BAII^ 

%  lOS.  When  defendant  may  be  anetted. 

§  109,  Proceeding  to  obtain  arrest. 

§  110.  Defendant  may  be  discharged  on  bail  br  dapont. 

%  111.  Bail,  how  given. 

%  112.  Sarrender  of  defendant, 

g  113.  Same  subject, 

g  1 14,  Bail,  how  proceeded  against 

%  116.  How  exonerated. 

g  1 1G.  How  and  when  aherifC  to  deliver  ixip7  of  tudertaking  of  bail;  when 

plaintiff  mnst  except. 

§  in.  Notice  of  justification  of  baiL 

g  118.  Qualification  of  boiL 

§  119.  Justification  of  baJL 

§  120.  Allowance  of  bail. 

§  121.  Deposit  of  money  in  lien  of  bail. 

g  122.  Payment  by  sheriff  ot  deposit  to  clerk. 

§  123,  Bail  may  be  given,  and  deposit  lefnnded. 

§  124.  Deposit,  how  applied,  or  disposed  of. 

g  123,  When  sheriff  liable  as  boil,  and  how  discharged  from  meh  Haluli^. 

%  1 2G.  Ju<tgment  against  sheriff  as  baiL 

8  127.  When  bail  liable  to  sheriff, 

g  129.  Plaintiff  liable  in  the  tint  instance  for  the  maintai nance  <A  defendant 

j  129.  When  sheriff  may  discbarge  defendant,  for  non-paymrakt  of  nuunte- 

§  130.  Motion  to  vacate  writ  of  arreak 

g  131,  Proceedings  thereon. 
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§  108.   [106.]     No  person  shall  be  arrested  in  an  action  ?«^^''^*^ 

at  law,  except  as  provided  in  this  section.     The  defend- 

,  ,  .       ,      -  ,,       .  Whendefenil' 

ant  may  be  arrested  in  the  following  cases: —  "'*Jte|'" 

1.  In  an  action  for  the  recovery  of  money  or  damages 

on  a  cause  of  action  arising  out  of  contract,  when  the  "O"'-". 
defendant  is  not  a  resident  of  the  state,  or  is  about  to 
remove  therefrom,  or  when  the  action  is  for  an  injury 
to  person  or  character,  or  for  injuring  or  wrongfully  tak- 
ing, detaining,  or  converting  property; 

2.  In  an  action  for  a  fine  or  penalty,  or  on  a  promise 
to  marry,  or  for  money  received,  or  property  embezzled, 
or  fraudulently  misapplied,  or  converted  to  his  own  use, 
by  a  public  officer,  or  by  an  attorney,  or  by  an  officer  or 
agent  of  a  corporation  in  the  course  of  his  employment 
as  such,  or  by  any  factor,  agent,  broker,  or  other  person 
iu  a  fiduciary  capacity,  or  for  any  misconduct  or  neglect 
in  office,  or  in  a  professional  employment; 

3.  In  an  action  to  recover  the  possession  of  personal 
property  unjustly  detained,  when  the  property  or  any 
part  thereof  has  been  concealed,  removed,  or  disposed  of, 
so  that  it  cannot  be  found  or  taken  by  the  sheriff,  and 
with  intent  that  it  should  not  be  so  found  or  taken,  or 
with  the  intent  to  deprive  the  plaintiff  of  the  benefit 
thereof; 

4.  When  the  defendant  has  been  guilty  of  a  fraud  in 
contracting  the  debt,  or  incurring  the  obligation  for 
which  the  action  is  brought,  or  in  concealing  or  dispos- 
ing of  the  property,  for  the  taking,  detention,  or  con- 
version of  which  the  action  is  brought; 

5.  When  the  defendant  has  removed  or  disposed  of  his 
)iroperty,  or  ia  about  to  do  so,  with  intent  to  defraud  his 
creditors. 

But  no  female  shall  be  arrested  in  any  action,  except 
for  an  injury  to  person,  character,  or  property. 

AfTMit  generally. — This  Mction  cuit  courts,  see  Leimt  v.  Shainwald,  7 

proliablyabolUheHthewritof  tittxeat.  Saw.  403. 

ttioagh  it  ii  not  expresily  ao  declared:  Tlie  proTiaiaiu  of  the  code  u  to  ob- 

£c  parte  IlarlxT,  49  (^1.  46G;  ColUra  taming   orders  of  arrest   should  be 

V.  ^WffaM,  60  N.  Y.  M.     Ah  to  the  strictly  construed:  SouOl  I.  N.  *  /. 

writ  of  neexai^  ID  United  StatoB  cir-  Co.  v.  Sherwln;  1  N.   Y.   Civ.  Proa 
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Itcp.  44.     The  validity  of  the  order  of    snated  for  part  of  an  entire  demuid; 
^  arrest  ia  to  bo  determined  by  the  law    Eatlon  v.  Caaaidv,  21  Hnn.  459.    If 
existing  at  tlie   time   of   the   arrest    the  plaintiff  vould  n 


thereunder,  and  not  b;  that  at  the  viaional  remedy  fae  mnat  bring  lepa- 

time  the  order  waa  iaaned:  Huht  v,  rate  actiona;   McOovern  v,  Puyn,  32 

iffln/,  20  Hud,  53.     An  order  of  arre»t  Barb.  83.     If  the  complaint  seeks  to 

ehouid  not  bo  granted  where  itt  pro-  establish  two  causes  of  actiau,  but 

pricty  depends  on  a  doubtful  and  im-  really  ahowa  only  one,  if  that  justifies 

Sirtant  qnestion  of  law:  CormleT  v.  an  arrest,  the  order  is  proper.     It  is 

atcldnt,  G9  N.  Y.  1S3.  not  like  a  caae  whera  there  ara  two 

Every  civil  arroat  preanppcses  an  causes  of  action,  on  one  of  which  an 

existing  right  of  action,  and  therefore  arrest  ianot  legal:  Onion  Sq.  Print  Co. 

if  one  cannot  show  himself  entitled  to  v.   Corrigan,   3  N.  Y.   Month.   Law 

maintain  his  action,  ho  is  not  entitled  BulL  3.     Where  tho  defendant  was 

to  a  writ  of  arrest:  Nniile  v.  Nettle,  discharged  because  of  improper  unJoT 

22  IIow.  Pr.  500;  Rolfe  v.  Delmar,  7  of  causes  of  action,  and  the  plaintiff 

RoUe,  80;    Whulvmght  v.   Joae^   6  commenced    new    proceedings    upon 

Maule  ft  S.  03.     A  previous  arrest  In  the  same  facta,  but  for  a  single  cause 

an  action  eiempts  the  defendsjit  from  of  action,  the  order  of  arrest  in  ttiia 

arrest  in  another  action,  if  for  the  second  action  waa  set  aside  as  vcxa- 

same  cause,  althoueh  the  second  action  tious:   You»jy.   ))'«£<,  7  Daly,  115. 
is  brought  in  a  Afferent  court  and        As  to  arrest  and    atUchment   of 

under  a  different  fonn:.Jn:f7ictiTijF'iut  property  at  tho  same  time,  it  is  sail 

Co.  V.  Soa,  7  Rob.  233;  S.  C,  3  Abb.  that  while  both  these  remedies  may 

Fr.,  N.  S.,  333;  Wrijlit  v.  Ritttrman,  1  be  pursued  to  inanre  a  probable  satis- 

III.  428;  S.  C,  4  Kob.  704;  Ptapie  v.  faction  of  the  plaintiff's  denund,  the 

Krlleg,  I  Abb.  Pr.,  N.  S.  432;  Ileraan-  arrest  of  the  defendant  and  attaching 

Jez  V.  Camobeli,  10  How.  433;  S.  C,  of  his  property  to  the  full  auionnt  of 

4  Duer,  (112.     Where  a  defendant  haa  the  claim  will  not  bo  allowed:  See 

beoii  rrrosted  and  dischargod  under  People    v.    Tinted,    5    Hun,    3S2;    63 

the  provisions  of  tho  code,  he  cannot  N,  V.  202;  Eock/oni  tU.  R.  R.  Co.  v. 

bo  rearrested  for  the  same  cause  of  Boody,  66  Id.  4SG. 
notion:  Matter  qfJohiifon,  7  Rob.  2G9;        When  an  arrest  has  been  procurcJ 

McGilvery  v.   Moorhead,   2  Cal.  GOO.  by  meaoa  of  any  trick  or  fraud,  the 

But  the  rule   seems  to  be   otherwise  party  ao  arrested  will  be  discharged 

where  the  second  action  is  not  vexo-  on  motion:  Bfnningkoff  v.  Omeell,  37 

tiousr  Peop!t  v.  Twetd,  63  N.  Y.  202j  How.  235;  ilAcaffv.  Clark,  41  Barb, 

and  whether  it  is  so  ia  a  question  of  45;  Carptnterv.  Spoonei;  2  Sand.  717; 

fact:  Id.     The  rule  agaiiat  double  ar-  Qotipil  v.  iSimoamn,  3  Abb.  474. 
rests  doea  not  apply  where  the  first        iSzentptioia.  —  Scnaton  and  rcpre- 

[jTocoss  ia  absolutely  void:  Scliadie  v.  Mntatives  are  privileged  from  arrest; 

fha»f,  16  How.  Pr.  413.  See  Oregon  Constitution,  arOe.  art.  4, 

Tlie  right  to  arrest  does  not  pass  g  0.     So  electors  ore  privileged  from 

by  assignment  of   a   non.ossignable  arrest  on  election  day:    See  Oregon 

chose  in  action,  but  the  assignee  of  Constitution,  ante,  arL  2,  §  13.    There 

an  assignable  chose  in  action  is  en-  are  aevetal  other  clasaea  of  persons 

titlod  to  all  the  rights  and  remedies  who  are  exempt,  either   by   special 

if  the  assignor,  including  tlia  right  of  enactment   or    by  the  general    liw. 

rrest:  King  v.   Kirby,  2S  Barb.  49;  For  instance,  ambassadors  and  for- 

'rocvrs'  t/alioaal  Bant  v.  Clart,  32  eign  ministers,   and    their  sen'onts: 

low.  100;  S.  C,  48  Barb.  2G.  Acta   of   Congress,   April    30,    1790, 

Joining  emaa  qf  action.  —  If    the  aecs.   25,   26;   consuls  and  vice-con- 

plaintiff    unites    in    his    complaint  sola:    Id.    1789,    chap.    20,    sec.    9; 

laiusea  of  action  to  some  of  which  members  of  Congress:  D.  S.  Const., 

tlie  remedy  by  arrest  and  bail  doea  art.  1,  sec.  6;  United  States  soldiers 

not  attach,  he  loaea  bia  rights  under  and  sailors:  Acta  of  Congress,  March 

this  section;  and  this  apniiea  to  pro-  10,  1302,  sec.  23;  July  II,  1703,  sec. 

visional  remedies  generally:  Larnbert  G.     Witnesses   are    privileged    from 

V.  Snau>,  2  HilL  601;  SmiCli  v.  Knapp,  arrest,  and  so  are  suitors  under  cer- 

30  N.  Y.  6S1;  Uadge  v.  Ping,  71  Id.  tain  circumstances;   see   as    to   wit- 

G08;  Am.   U.   Ttl  Co.  v.  MiddUton,  neases,  jott,  |  834  t839],   and  as  t« 

SO  id.  408,  412.     So  also  where  the  both  witnesses  and  auitors,  see  the 

order    of    arrest    might    have    been  extended  note  to  May  v.  Slaanwojf, 
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77  Am.  Dec  401  et  aeq.     Attorneys        flneorpenoJ^.  —  Action  igamBt  a  pctU,UII% 

havo  been  held  pri»ileg»d  from  arrort  truBtoo  of  a  corporation  to  recover  a  S^'J*; 

while  in  attendance  on  a  court:  Hum-  debt   dne   from   the   corporation  by 

jiiTfy    V.    Cummiorf,    0     Wend.    90;  reason  o(  its  failure  to  file  ui  oanuiil 

Sriror  V.  BeU,  18  JohoB,  E2;  and  so  report  is  not  an  action  for  a  fine  or  a 

t:  McNeS'a  Case,  3  Mass.  penalty  within  tbe  meaning  of  this 

'tCaat,  9  Serf;.  fR.  147.  tetMan:  Gien  FalU  Paper  Co.  r.  WMU, 

vviicnerer  mch   privileRo   is   con-  58  How.  Pr.  172. 
fcrred  from  motiTes  of  pnblic  policy,        Promitt  to  marry.  —  The  right  to 

ai  in  the  case  oi  eiemption  from  ar-  arrest  for  this  cause  is  limited  as  to 

rest   of    ambassadors,   consnls,   etc.,  famales,  for  no  female  can  be  arrested 

the  right  cannot  be  naived:  Vidarind  in  an  ilctioa  except  for  an  injnry  to 

V.   TJunnpsm,  7  N.  Y.  576;  Datti  v.  person,  character,  or  property:  Ui^fte 

/'(idnni,  7  Pet.  276.     Bnt  where»er  ».  Tcmeg,  2  Code  ft.  "" 


i\-o  iuroi 
S3;  kdm. 


f.  Ttmiey,  2 1 


such  privilege  is  persona],  aa  in  case  Fidudarjf  capadty.  —  This  term  in- 

of  a  vitneas  or  attorney,  it  may  be  Tolvea  the  idea  of  trust  or  confidence. 

waived  by  act  of  the  pArtiea:  Pward  An  agent  or  attorney  acta  in  this 

V.   Umon  Padfie  R.  It.  Co.,  7  Abb.  character.     The  test  is,  whether  the 

Pr.,  N.  E,  70;  Staoart  r.  Hoaard,  15  spacifio  numeys  ought  m  good  faith 

B:ifb.  26;   Ode  v.  SfeCleUan,  4  Hill,  to  have  been  kept  and  paid  over,  or 

59;  Brovm  v.  QtUfuU,  II  Mass.  II.  whether  the  agent  had  a  rieht  to  use 

Oanaea  of   arrest. — Under   tbe  the  money:  S<of«  v.  £ii»,  8  How.  298; 

Orc(;on  Coustitation  ao imprisonment  Sdixidder  v.   Stiklb,  17  Id.  274;   see 

fordebtiihallbeBllowBd,exceptincaBa  RobeHa  v.    Froaaer,   53   N.    Y.   260; 

of  fraud  or  absconding  debtors.     See  Oerman  Bani  v.  Sdvxtrda,  53  Id.  541. 

Oregon Constitntion,  anff,  art.  i.,  g  10.  The    complaint    nnder    this    clause 

Peraimal  injuria.  — Defendant  may  should  state  the  facts  as  well  as  the 

ba  arrested  in  an  action  tor  seduction:  nature  and  extent  of  the  fiduciary 

Steiaber^v.  Xoiirr,  50  How.  Pr.  432;  capacity:  Porter  v.  Bemoan,  8  Cat 

orforen'^n.  con..'  Delameierv.  Rusadl,  623.     Factor  acts  in  a  fiduciary  capa- 

4   Id.    234;    or    for   enticing   away  city:   TreadvxU  r.  HaOoaay,   40  Id. 

?laittti£r8htiBband:.Crr»ianv.  PiuiKA,  54T.      Attorneys  are  liable  to  arrest 

Abb.  N.  C.  240.     That«rm  "injury  in  actions  for  money  which  they  have 

to  perBaii,"BB  nsed  in  subdivision  1,  collected  and   have   not  ^d   over: 

does  not  authorize  an  arrest  by  the  Stage  v.  Slevem,  1  Donio,  2GT;   Yaiea 

administrator  who  sues  for  the  death  v.  Blodgett,  8  How.  278.    An  attorney 

of  his  int«stata  from  an  injury  caused  is  liable  to  arrest  for  retaining  money 

by  the  defendant:  ItgaU  v.  Kennedy,  receiveit  from  the   defendant   in  an 

62  How.'   Pr.   617.      An  action   for  action,  when  such  money  should  have 

divorco  for  cruel  treatment  is,  bat  on  been  paid  to  the  plaintiff.     In  such 

the  gronnd  of  adultery  is  not,  an  ao-  casesanorderof  arrest  will  be  gmn to. 1 

tioD  for  apcrsonnl  injury:  MelntoA  as  of  course:  Otoh  v.  Oravea,  2  Rob. 

V.  Mclntoeh.  12  Id.  280;  JamieKm  v.  707;  8.  C,  19  Abb.  95.     And  wliere 

Jamiaon,  53  Id.  112;  Smiilfv.  Smith,  an  attorney  receives  money  from  hi* 

4  Paige,  92;    Jo/iruon  v.  Johmon,   6  client,  with  instructions  to  pay  it  to 

Johns.  Ch.  62.  a  third  party,  and  refuses  to  return  it 

InjuricM    to    property.  —  Arrest '  is  when  such  instmctiona  are  revoked, 

proper  in  an  action  for  conspiracy  to  he  is  liable  to  an  arrest,   althoagb 

dcfrand  out  of  real  estate:   Brtice  v.  acting  in  good  faith:  Sdiadle  v.  diiue, 

&lly,   5  Hon,  229.     An  action  to  re-  16  How.  413. 

cover  possession  of  real  property  and  Publie  officer  of  this  state  may  be 
damages  for  detaining  the  same  is  arrested  for  money  received,  or  prop- 
not  an  action  tor  injuiy  to  property  erty  embezzled  or  misapplied,  and  tlie 
within  this  section:  MariU  v.  Car-  same  rule  has  been  applioil  to  officers 
ptnter,  3  Keyea,  142;  S.  C,  33  How.  of  a  toreigu  state;  Jtepa'jUc  of  Sfexico 
428;  OrirmAI  v.  Stmrt,  49  Id.  171;  v.  Arranooiz,  5  Dner,  6M;  S.  C,  II 
FnlitrUm  v.  FUvjerotd,  10  Id.  37.  How.  I,  57C.     See  Peel  v.  E^ott,   IB 

hjuriea  to  diaraeier.  —In  an  action  Id.  481. 

f^  fibel,  an  order  of  arrest  may  be  The  ofSeera  o£  a  corporation  may  be 

granted;  BHUoa  v.  Bkhardi,  13  Abb,  arrested  in  an   action    For   damages 

Pr.,N.S.,258;  andso  in  an  actionfor  sustained  by  a  stockholder  bythcir 

maUcioua   proeecution:    Demptey    v.  acte:  Croat  v.  JewtU,  12  How.  Pr.  19. 

Lepp,  62Haw.  Pr.  11.  fraud.  — Arrest  for  fraud  is  limited 
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to  the  case*  mentioned  in  thU  section:  vent,  the  traoMction  b  frandulem; 

Norman  v.  Zieltr,  3  Or,  197.  WriijU  v.  Brovm,  67  N.  Y.  I ;  or  it  he 

Fraud  in  contracSng  deU.  —  It  waa  purchased  with  a  preconceived  design 

held  in  McOovem  v.  Pai/n,  32  Barb,  not  to  pay;  Jfmrwjuitt  v.  Jtaghr,  24 

83,  80,  thatthcworda  "debt"and  "ob-  Id.  139.     False  representations  as  to 

ligation"  import  a  contract  liabQi^;  therespousibilityof  afinn,  made  witti 

debt  implies  a  fixed  and  absolute  Iia-  intent  to  dofraud,  ate  good  grounds 

bility,  a  sum  actually  owing  from  one  for    arresting    the    partner    tn.iking 

party  to  another;  obligation  iuclodca  them:    ]¥ilmarL  v.  Herman,  44  N.  yT 

an  inchoate  and  conditional  liability.  Super.  Ct.    144.     The   intent   to  dc- 

tho  fixed  character  of  whicii  is  to  be  fraud  muat  clearly  appear:   HoyI  v. 

determined    by    subsequent    events.  Godfrey,  S3  N.  Y.  GG9,  but  one  must 

Soo  SmiUi  V.   Corbiere,   3  Bosw.  G34;  be  taken  to  intend  the  natural  conso- 

Oalley  v.  Lfwin,  47  Barb,  18;  Crandatl  qnoncea  of  bis  act  in  making  fraudn- 

V.  Bi-yan,  15  How.  48.  lent    representations:      WhHconA   t. 

Wbcro  a  vendee  porchaseg  property  SaUmaa,  IG  How.  533. 
on  credit,  knowing  that  he  is  insol- 

io,i8Ci.j2.      g  109.   [107.]    Tho  mode  of  proceeding  to  obtain  the 


proceedinsto  irrest  of  the  defendant,  for  any  of  the  causes  specified  in 
section  108  [106]  shall  be  as  provided  in  this  section;  — 

1.  At  any  time  after  the  commencement  of  an  action 
at  law,  and  before  judgment,  the  plaintiff  in  such  action 
shall  be  entitled  to  a  writ  of  arrest  for  such  defendant, 
whenever  he  shall  make  and  file  with  the  clerk  of  the 
court  in  which  such  action  is  commenced,  or  is  at  the 
time  pending,  an  affidavit  that  the  plaintiff  has  a  suffi- 
cient cause  of  action  therein,  and  that  the  case  is  one  of 
those  mentioned  in  section  108  [106];  and  shall  also 
make  and  file  with  such  clerk  an  undertaking,  with  one 
or  more  sureties,  in  a  sum  not  less  than  one  hundred 
dollars,  and  equal  to  the  amount  for  which  the  plaintiff 
prays  judgment.  Such  undertaking  shall  be  conditioned 
that  the  plaintiff  will  pay  all  costs  that  may  be  adjudged 
to  the  defendant,  and  all  damages  which  he  may  sustain 
by  reason  of  the  arrest,  if  the  same  be  wrongful  or  with- 
out sufficient  cause,  not  exceeding  the  amount  specified 
in  the  undertaking. 

2.  The  affidavit  may  be  either  positive  or  upon  infor- 
mation and  belief;  but  if  the  latter,  it  shall  state  the 
nature  and  sources  of  the  information  upon  which  the 
belief  is  founded.  The  plaintiff  shall  also  file  with  his 
undertaking  the  affidavits  of  the  sureties  therein,  from 
which  it  must  appear  that  such  sureties  are  residents  of 
tho  state,  and  that  they  are,  taken  together,  worth  double 
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(Ae  amount  of  the  sum  specified  in  the  undertaking,  over  D»s-ao,  i86a.it 
all  debts  and  liabilities  and  property  exempt  from  execu-  Pn>c«e4iiis  to 
lion.    No  person  not  qualified  to  become  bail  upon  ar- 
rest is  qualified  to  become  surety  in  an  undertaking  for 
.'in  arrest, 

3.  The  writ  of  arrest  shall  be  issued  by  the  clerk,  and 
sliall  require  the  sheriff  of  any  county  where  the  defend- 
nnt  may  be  found,  forthwith  to  arrest  him  and  hold  him 
to  bail  in  the  amount  specified  in  the  undertaking,  and 
ihttt  in  default  thereof,  he  keep  him  iu  custody  until 
discharged  by  law,  and  to  return  the  writ  to  the  clerk 
from  whom  it  issued,  with  his  doings  indorsed  thereon, 
when  required  by  the  plaintiff  at  any  time  before  the 
defendant  may  be  arrested,  or  afterwards  whenever  the 
defendant  shall  have  been  discharged  from  the  arrest  on 
bail  or  otherwise. 

4.  The  plaintiff  shall  deliver  or  cause  to  be  delivered 
to  the  sheriff,  with  the  writ,  a  copy  of  the  affidavit  upon 
which  the  writ  was  issued,  subscribed  by  himself  or  at- 
torney. The  sheriff  upon  the  delivery  of  the  writ  shall 
indorse  thereon  the  date  of  the  receipt,  and  upon  the 
arrest  of  the  defendant,  shall  deliver  to  him  a  copy  of 
the  writ,  and  such  copy  of  the  affidavit.  The  sheriff 
shall  execute  the  writ  by  arresting  the  defendant  and 
keeping  him  in  custody,  until  discharged  by  law. 

Action  muat  be  commancad.  —  fornia  or  New  York,  and  aiUo  from 

Sea  Dote  to  preceding  section.  that  ia  other  states,  and  it  is  not  safe 

thii  MCtion  and  method  of  ob-  in  construing   this  BBCtion  to  follow 

ttiniag  anest  of  a  defendant  under  it  the  decisions  of  those  states, 
ii  JiSerent  from  that  in  either  Cali- 


§  110.  [108.]     The  defendant,  at  any  time  before  exe-  oci.u,ia^ 

eution,  shall  be  discharged  from  tlio  arrest,  either  upon 

giving  bail,  or  upon  depositing  the  amount  mentioned  maybsai*- 
in  the  writ  of  arrest  as  provided  in  this  title.  i*"- 

SlMriff  itiaaing  proper  b&il  is  tioned  in  the  writ  can  be  received,  for 

liabk  to  an  action  therefor:  Skbardt  the  object  of  bail  ia  to  render  it  cer- 

r. /Viff,  7Jrfins.  ]37;B7TO^v.  £nB»-  tain  that  eieontionwill  bo  satiafied, 

doge,  2Thoinp.  k  C.  621.  and  receiving  a  less  amount  would 
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§  111,  [109.]  The  defendant  may  give  bail  by  causing 
~  a  written  undertaking  to  be  executed  in  favor  of  the 
plaintiff  by  two  or  more  sufficient  sureties,  stating  their 
places  of  residence,  to  the  effect  that  the  defendant  shall 
at  all  times  render  himself  amenable  to  the  process  of 
the  court,  during  the  pendency  of  the  action,  and  to 
such  as  may  be  issued  to  enforce  the  judgment  therein, 
or  if  he  be  arrested  for  the  cause  mentioned  in  the  third 
subdivision  of  section  108  [106],  an  undertaking  to  the 
same  effect  as  that  provided  by  section  137  [135]. 

Form  and  affect  of  undertak-  cbataaa  tbe  surety  if  thereby  the  debt 

inS'— By  putting  in   bail  and  ae-  has  Been  lost:  LI     IE  a  conunoD'Uw 

Sleeting  to   move  to  be  diacbarged,  bond  for  the  appearance  of  the  <te- 

efeudant  consecta  to  process,   and  fendont  is  accepted  by  the  ahcri^  and 

waiveaaUirregnUritiesinthiareapect:  ia  held  to  be  good  aa  between  the 

ilaioon  V.   iider,   S  Cah  69;  contra:  partiaa,  it  cannot  be  treated  aa  lh« 

JTaclas  v.  ieuw,  7  Hun,  83;   Warren  statutory  bond  eotitling  the  aorety  to 

V.  IVenddl,  13  Abb.  Pr.  187.     Officer  aurrender  his  principal:  Id.;  and  see 

in  taking  bail  under  the  statute  are  Paddock  v.  Hume,  6  Or.  82. 

held  to  atrict  compliance  therewith:  Bail  are  liable  for  the  appearance  of 

Tola  V.   Adet,  81  N.   Y.  222.     Boil  the  defendant  at  a  anbaequentdar  to 

are  aureties,  and  therefore  the  neglect  which  a  cause   ia,   by  order  of  the 

of  a  creditor,  apon  request  of  a  anrety  court,  continued:   Waldrxm  v.  ffarri- 

to  proceed  againat  the  principal,  dia-  son,  2  Or.  87. 

§  112.   [110.]    At  any  time  before  a  failure  to  comply 
-  with  the  undertaking,  tlie  bail  may  surrender  the  de- 
fendant in  their  exoneration,  or  he  may  surrender  him- 
self to  the  sheriff  of  the  county  where  he  was  arrested, 
in  the  following  manner:  — 

1.  A  certified  copy  of  the  undertaking  of  the  bail  shall 
be  delivered  to  the  sheriff,  who  shall  detain  the  defend- 
ant in  hia  custody  thereon  as  upon  a  writ  of  arrest,  and 
shall  by  a  certificate  in  writing  acknowledge  the  sur- 
render. 

2.  Upon  the  production  of  a  copy  of  the  undertaking 
and  sheriff's  certificate,  the  judge  of  the  court  may  upon 
a  notice  to  the  plaintiff  of  eight  days,  with  a  copy  of  the 
certificate,  order  that  the  bail  be  exonerated,  and  on  fil- 
ing the  order  and  tbe  papers  used  on  said  application 
with  the  clerk  of  the  court  where  the  action  is  pending, 
they  shall  be  exonerated  accordingly.  But  this  section 
shall  not  apply  to  an  arrest  for  cause  mentioned  in  the 
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third  subdivision  of  section  108  [106]  so  far  aa  to  dis-  ^^o^'"*^ 
charge  the  bail  from  an  undertaking  given  to  the  effect  "        ~      p 
provided  by  section  137  [135].  aafenduit. 

Snrrander  of  dafendant.  —  Boil  anrrendered,  the  defendant  is  remitted 

■who  bavs  not  ju£ti£ed  may  mrrender  to  all  hia  original  riehta  nnd  disaUili- 

tli«  defcmUat:  /n  re  Taylor,  7  How.  tiei:  MeCaUum  v.  BarTuird,  58  How. 

Ft.  St2.    Whether  one  or  mors  len  Pr.  168;  and  may  be  again  diicharoed 

tttu  all  th«  bail  can  gnirender  the  de-  upon  filing  another  bond:  McCauam 

taiiiai,  «ee   /»    re    Tai/Jor,    ntpra.  v.  BaraaiS,  mtpra.     Where  the  jiidg- 

Where  the  hail  ii  indemnified,  ho  will  ment  i«   not  sncb   aa  will  warrant 

not  lie  released  on  his  ^plication  for  a  writ  aC  co.  ao.  to  be  iimed  nndcr  it, 

Icare   to   lanender   the   defendant:  the  boil  will  not  be  oborged  for  n 


>  tairender  himtelf  dia-  It  ia  not   neceaaary  that   a  co.   aa. 

chugMhisntreties:  BcMr.  OaJ^eg,  B  ihonld  iasne,  and  beretomed  rum  at 

CkL  93,    An  application  for  exonera-  inventnt  before   the   boil   are  liable: 

(ear  of  bail  is  too  late  after  the  baU  G  Id.  61. 

has  become  charged:  Hitairiy  v.  Hart,         "  Sheriff"  aa  oaed  in  thia  section 

39  H.  Y.  Saper.  Ct.  411;  Star  F.  I.  includes  oooatoble:  Burnt  v.  ybnU, 

Co.  r.  Ooda,  3t  I<L  359.     On  being  0  Or.  478. 

g  113.  [111.]     For  the  parpose  of  surrendering  the  oct  u,  issi 
defendant,  the  bail  at  any  time  and  place,  before  they  - 


are  finally  charged,  may  themselves  arrest  him,  or  by  dereudaot 
s  written  authority,  indorsed  on  a  certified  copy  of  the 
ondertakiDg,  may  empower  the  sheriff  or  any  other  per- 
son of  suitable  age  and  discretion  to  do  so. 

g  114.  [112.]     In  case  of  the  failure  to  comply  with  J'Jf:^"''^* 
the  undertaking,  the  bail  may  be  proceeded  against  by  naj^  ,,„„ — 
action  ODly.  l^t"^ 

1 115.  [113.]    The  bail  may  be  exonerated  either  by  oclilibg^ 

the  death  of  the  defendant,  or  his  imprisonment  in  the  ~ 

penitentiary,  or  by  his  legal  discharge  from  the  obliga- 
tion to  render  himself  amenable  to  the  process,  or  by 
Ms  surrender  to  the  sheriff  of  the  county  where  he 
was  arrested,  in  execution  thereof,  within  twenty  days 
afler  the  commencement  of  the  action  against  the  bail, 
or  within  such  further  time  as  may  be  granted  by  the 
court. 

B*il,  how  ezoner&tad. — On  the  bail  refuse  to  snirender  the  defend- 

■leath  of  the  principal,  Ixul  will  be  ant,  bnt  instead  pay  the  judgment, 

entitled  to  an  ezonertiteHr  on  motion:  this  will  not  discharge  their  liability 

Merria   t.   Thom^H,    1    Hilt.    650.  aa  bail:  Appleby  v.   Ito/iinmn,  44  Iil. 

Bid  may  for  their  own  security  be  310.     Tho  court  ma?  extend  the  time 

permitted  todefeadtheactionagainst  for  Borrendor  of  bail  for  cockI  cause, 

tfaeir  principal:   Jfwelt  t.  Craru,  So  Brady  v.  Brundage,  59  N.  Y,  310;  but 

~   'l  808.     If   after  jadgmont  the  in  an  application  therufor  it  mnst  be 


ivGoogle 


254  PLEADINGS  IN  CIVIL    ,A-<--5^»^-^*^"* 

Oct.  11,  ISSl,       Bliown  that  the  bail  are  not  indemm-  Tba  exts'^^*' 

t"»- fied:  Baal:  v.  Ilesnoidt,  12  Abb.  Pr.  tUl  anA     « 

81.     A«  to  what  is  »nffioiont  cause,  ilro,  19   !^S 

it  wa«   held   in  £ant   v.   Hrynoldt,  Renueiom'^' 

(Upro,  that  alueuco  from  the  gtat«  of  Star  F.  .^— 

the  principal  constitated  good  coiue;  Ct.  350;     ^ 

and  BO  with  aicknsas  of  the  principal  t.  Rt^pioS^^ 

or  baU;  Balxrv.  Curti*,  10  Id.  279.  onexoa^x 

oct^ii.is(H         8  116.  [114.]    Within  five  days   :fii 

■  """  the  undertaking  of  the  bail,  the  sb.« 

Sndcmi^S'fo  ^^^  plaintiff  or  bia  attorney,  if  oifcXa^-*    "' tk^'^^iv''' Uf 
ptoimiff.    ^  "  within  the  county  where  the  arrest     -f%r&^  ^a^g_  <»»   ^t  ^ 
wise  to  such  person  within  said  cotx*^*^  '^  tfj     *"  ft.^^^ 
may  direct,  a  certified  copy  of  the  ixx^^^^^^^tt^    ^i^^^K 
date  of  the  arrest  indorsed  thereon.         -*^  ^^  <iti^*f'h     *^ 
the  sheriff  may  mail  such  copy,  wifci*-*-^    "'6  ^^  ^ej.     '■Iiq 
to  the  plaintiff  or  his  attorney,  witbi*^    ^^^  *'a^^  tj*'^ 
either  of  them,  as  the  plaintiff  may  d^irect.     j,^«e,  Oj.***^. 
tiff,  within  ten  days  from  the  delivery  ^^  ^'^Qh    ^  Pl^^  *** 
fifteen  daj-s  from  the  mailing  of  the    same,  ,y  ^°Py^    '*- 
mail,  may  serve  upon  the  sheriff  a  notice  that  j    ^^    h 
not  accept  the  bail,  or  he  shall  be  deotaed  to  ^         ^o©- 
cepted  it,  and  the  sheriff  shall  be  exonerated  frojj^  ,  ®    ^o., 
ity.     If  no  notice  be  served  within  ten  days,  the  opj   ^"H^ 
undertaking  shall  be  filed  with  the  clert  of  the   ^^'^^t 
where  the  action  is  pending.  *"* 

Oct  u,  imi.         §  117.  [115.J     On  the  receipt  of  such  notice,  the  shery/r 

— '■ or  defendant  may,  within  ten  days  thereafter,  give  to 

flMtiono/blu.  the  plaintiff  or  his  attorney  notice  of  the  justification 

■  Or  S36.         °*^  *'^^  same  or  other  bail,  specifying  the  places  of  resi- 

dence and  occupation  of  the  latter,  before  a  judge  of 
the  circuit  court,  or  county  court,  or  clerk  of  the  court 
where  the  action  is  pending,  at  a  specified  time  and 
place;  the  time  to  be  not  less  than  five  nor  more  than 
ten  days  thereafter.  In  case  neither  the  plaintiff  nor 
his  attorney  reside  within  the  county  where  the  arrest 
is  made,  the  notice  may  be  served  upon  the  person  and 
in  the  manner  provided  for  serving  the  copy  of  the  un- 
dertaking ill  section  116  [114].  In  case  other  bail  be 
given,  there  shall  be  a  new  undertaking,  in  the  form  and 
to  the  effect  prescribed  in  section  111  [109], 
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Tit.  Xm,  S  120-1  ABKEST  AND  BAIL. 

g  118.   [116.]     The  qualiflcatioQS  of  bail  shall  be  as  Octii,u 
follows: —  — '- — 


1.  Bach  of  them  shall  be  a  resident  and  householder  oi  i»u. 
or  freeholder  within  the  state;  but  no  counselor  or  at- 
torney  at  law,  sheriff,  clerk  of  any  coart,  or  other  officer 

of  any  court,  shall  be  permitted  to  become  bail  in  any 
action. 

2.  Each  of  them  shall  be  worth  the  amount  specified 
in  the  writ  of  arrest,  or  the  amount  to  which  the  same 
may  be  reduced,  as  provided  in  this  title,  over  and  above 
EtU  debts  and  liabilities,  and  exclusive  of  property  exempt 
from  execution;  but  the  judge  or  clerk  on  justification 
may  allow  more  than  two  sureties  to  justify  severally  in 
amounts  less  than  that  expressed  in  the  writ,  if  the  whole 
justification  be  equivalent  to  that  of  two  suf&cient  bail. 

QuAliflcatiOtu   of   boil  — That  wlio  hoi  title  to  real  estate  ia  a  free- 

tbe  conuncHi-law  dUqnalifi cations  of  holder,  irrespective  of  the  extent  of 

IhU  remain  nnafTectetl  by  the  code,  hia  interest  or  the  valao  thereof;  Pto-         * 

KB  Whaler  V.  Wilaxe,  7  Ahb.  13;  Milit  pie   v.  ScoO,   8  Hun,  5C0:   People  v. 

T.  Ch^  4   Boaw.   632.     One  who  Hsrub,  30  N.  Y.  470.     Ploiuti^  can- 

occDpiuI  a  portion  of  a  building  aa  on  not  treat  disqualified  boil  aa  a  nullity, 

eStx  was  deemed  a  houBeholder  for  but  mnat  except  to  it;  Miles  t.  Clarke, 

jnupoMB  of    bail:    Somenel   Sartng*  i  Bo8W.  632. 
BoMt  T.  Huyek,  33  How.  323.     One 

§  119.    [117.]     For  the  purpose  of  justification,  each  of  oci^u.iwi 

the  bail  shall  attend  before  the  judge  or  clerk,  at  the  — 

time  and  place  mentioned  in  the  notice,  and  may  be  o/baiL" 

examined  on  oath,  on  the  part  of  the  plaintiff,  touching 

his  sufficiency,  in  such  manner  as  the  judge  or  clerk  in 

his  discretion  may  think  proper.     The  examination  shall 

be  reduced  to  writing  and  subscribed  by  the  bail,  if  re* 

quired  by  the  plaintiff. 

Justification  otb&il—Thesnre-  b«  rejacted:  MoMamne  Hill  Co.  v. 

lies  most  aiuwer  fairly,  and  if  from  Woodbarn,  10  CaL  189. 

tW  refaol  to  aiuwer  pertinent  and  The  jastiltcation  need  ool^  be  made 

Bnterial  qneBtions,  or  otbarwise,  it  after  exception  to  the  safficiency  of 

appear  that  they  cannot  respond  in  the  sureties:  Hokoimb  v.  Tad,  4  Or. 

tha  Deeeaaary  a-mounta,  they  ahoold  353. 

gl20.    [118.]     If  the  judge  or  clerk  shall  find  the  bail  o^u.  MM. 
Eofficient.  he  shall  annex  the  examination  to  the  under- 

Alloiranoeoi 

taking,  indorse  his  allowance  thereon,  and  cause  them  baiL 
to  be  filed  with  the  clerk  of  the  court  in  which  the  action 
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ooi.  11,  isei,     13  pending;  and  the  sheriff  shall  thereupon  be  exonerated 
from  liability. 

All0IT«BM0f 

t«lL  Allowance    of   baiL— Jmtifica-  v.  BtiutA.  48  N.   Y.   143.     It  uems 

tion  of  bail  is  not  complete  ddUI  thess  that  rejecUoD  of  one  of  bail  ii  a  rejcc- 

reqnicitas  ara  complied  with:  O'NtU  tion  ol  all:  O'Nfd  t.  Diaiee,  12  How. 

v.i>urike,  12  How.  Pr.  M;  MeKei^  Ft.  94. 

od.^ii,i«s%         §  121.   [119.]    The  defendant  may,  at  the  time  of  his 

arrest,  instead  of  giving  bail,  deposit  with  the  sheriff  the 

■bcriir.  amount  mentioned  in  the  writ.     Thereupon  the  sbcrifif 

shall  give  the  defendant  a  certificate  of  the  deposit  made, 
and  the  defendant  shall  be  discharged  orut  of  custody. 

Deposit  Wltli   aharifT.  — A   de.  AixUnon,  8  Abb.   Pf.,  N.   a,   155; 

poait  uaAa  this  iiectiou  ii  treated  a*  Cam'l  War«bm*e  t.  Or^er,  46  N.  ¥. 

money  of  the  defaudant,  for  the  poi^  393. 
po«e  of   the  ezecutioa:   Hermam  r. 

pctj^ii,iBSi         g  122.    [120.]     The  sheriff  shall,  within   four  days 
-  after  the  deposit,  pay  the  same  into  court,  and  lake 


plaintiff  or  his  attorney,  and  the  other  to  the  defendant. 
For  any  default  in  making  such  payment,  the  same  pro- 
ceedings may  be  bad  on  the  official  bond  of  the  sheriff 
to  collect  the  sum  deposited,  as  in  other  cases  of  delin- 
quency. 
oct.u,uai,         g  123.   [121.}     If  money  be  deposited,  as  provided  in 

the  last  two  sections,  bail  may  be  given  and  justified 

givcDand        upon  notice,  as  prescribed  in  section  111  [109],  at  any 
retunded.        time  before  judgment,  and  on  the  filing  of  the  under- 
taking and  justification  with  the  clerk,  the  money  de- 
posited shall  be  refunded  by  such  clerk  to  the  defendant. 

Refondiu^  depoeit  upon  giv-  after  giving  and  jaatification  of  bail 

ing  of  l>ail.  —  The  deposit  will  be  on  noticei   Iferrman  t.  Aarmitim,  3 

refunded   only  to  defRnilant,  though  Abb.   Fr.,   N.   S.,   389;    Comniercial 

deposited  by  others;  and   then  omy  Warehouse  v.  Omfier,  45  N,  Y.  3M. 

on.  u,  i8S3^         g  124.  [122.]     When  money  shall  have  been  so  de- 

posited,  if  it  remain  on  deposit  at  the  time  of  an  order 

iii=pMe(ioL  or  judgment  for  the  payment  of  money  to  the  plaintiff, 
the  clerk  shall,  under  the  direction  of  the  court,  apply 
the  same  in  satisfaction  thereof,  and  after  satisfying  the 
judgment,  shall  refund  the  surplus,  if  any,  to  the  defend- 


,v  Google 


ARREST  ANB  BAIL. 


ant.    If  the  judgment  be  in  favor  of  the  defendant,  the  P^"-  "** 
clerk  shall  refund  to  him  the  whole  sum  deposited  and 

•  Depoiit,  now 

remaining  unapplied.  aispo««iot 

I  125.   [123.]     If,  after  being  arrested,  the  defendant  oct  u,  laez, 

escape,  or  be  rescued,  or  bail  be  not  given,  or  justified,  - 


himself  shall  be  liable  as  bail ;  but  he  may  discharge 
'  himself  from  such  liability  by  the  giving  and  justifica- 
tion of  bail,  as  provided  in  sections  117  [115],  118  [116], 
119  [117],  and  120  [118],  at  any  time  before  process 
against  the  person  of  the  defendant,  to  enforce  an  older 
or  judgment  in  the  action. 

loAbillt^   of   Amis   as   ball,  The  aberiff  ma,j  rearrBst  defendant 

and  hia  discharge.  —  ThesberiffiB  u  bail,   without  process:    S^ioa  t. 

liable  aa  bail  if  he  penoiC  tho  defend-  Uaxrqvee,   B   How,    188;   Stover  v. 

ant  to  go  at  large  and  escape:  Beiuel  Oenner,  10  Abb.  Fr.  256;  Melcaf/  t. 

-.  Lynck,  iA  N.  Y.  162;  or  reftuiug  Strgker,  31  N.  T.  256:  and  i-  '^" 


t  him:   Catgrtme  v.  Boux,  4    waj  may  exonerate  hunaelf:   Doug- 
K.  Y.  Iaw  BoU.  7.  iatt  v.  BabtrOro,  19  Hon,  1. 

§126.   [124.]     If  a  judgment  be  recovered  against  the  oot.ii.M84 

sheriff  upon   his  liability  as    bail,   and  an   execution 

thereon  be  returned  unsatisfied,  in  whole  or  in  part,  the  jl^SS^^riff 
same  proceedings  maybe  had  on  his  official  bond  for  "**"■ 
the  recovery  of  the  whole  or  any  deficiency,  as  in  other 
cases  of  delinquency. 

§  127.   [125.]    The  bail  taken  upon  the  arrest  shall,  octii,i8«, 

unless  they  justify,  or  other  bail  be  given  or  justified,  be  ^-^ 

Uable  to  the  sheriff  by  action  for  any  damages  which  he  bStoihil«?" 
may  sustain  by  reason  of  such  omission. 

Vltm  bail  li&bla  to  aheriff.  —  N.  Y.  101;  bnt  aeo  WiSttt  v.  LattaOe. 

The  iheriff  cannot  Bue  under  thia  sec-.  19   Abb.    Pr,   272.      The   judgoieDt 

tion  until  he  hinuelf  baa  HOstaJned  agaitiat  the  sheriff  is  evidence  at  aaa- 

dam^e  as  bail  in  coneeqnence  of  tbeir  tajmng  such  damage:  Toll  t.  Ahord, 

Mure  to  jnatifj:  Clapp  v.  Sduia,  U  64  Barb.  608. 

§  128.   [126.]    The  fees  which  shall  be  allowed  to  the  oct.ii.ue% 

sheriff  for  the  food  and  maintenance  of  any  defendant  ■ — '- ■ 

itrrested  under  the  provisions  of  this  act  shall  be  as  pro-  formainte- 
vided  by  law,  and  the  plaintiff  shall  be  liable  in  the  first  detandut 
iastance  for  such  fees,  and  if  required  by  the  sheriff, 
shall  pay  the  same  weekly,  in  advance;  and  such  fees  so 
paid  shall  be  added  to  the  disbursements  taxed  or  accru- 
ing in  the  case,  and  be  collected  as  other  disbursements. 
17 
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Oct  II,  ma.         g  129.   [127.]     If  the  plaintiff  shall  neglect  to  pay  such 
Noa-p«rni8nt '  ^^^^  *^°''  t-^ree  days  after  a  demand  of  payment,  the  sheriff 
nlSif."**^        ™*y  discharge  the  defendant  out  of  custody. 
i)ec.M,M6s,         §  130.   [128.]     A  defendant  arrested  may,  at  any  time 

before  judgment,  apply  on  motion  to  the  court  or  the 

vacate  wHi  of  judge  thereof,  in  which  the  action  ia  pending,  upon  no- 
tice to  the  plaintiff  to  vacate  the  writ  of  arrest,  except 
L6  Or.  SL         where  the  cause  of  the  arrest  and  the  cause  of  action  are 
the  same. 

Vocatiii^writ of  ftrrevt. — Oiv-  a  writ  of  arreBt:  Wamnv.  Wendell, 
iog  bail  does  not  operats  aa  a  waiver  13  Abb.  Pr.  187;  Wicter  v.  Harmon, 
of  defendaat's  right  to  move  to  vacate    12  Id.  476. 

Dec.  30,  isas,         g  131.   [129.]     If  a  motion  be  made  upon  affidavits  or 

1 other  proofs  on  the  part  of  the  defendant,  but  not  other- 

SH.Se'wt'itSi   ^^^^1  *^^  plaintiff  may  oppose  the  same  by  affidavits  or 

■"*"•  other  proofs,  in  addition  to  those  upon  which  the  writ 

was  issued.     If  upon  the  hearing  of  such  motion,  it  shall 

satisfactorily  appear  that  there  was  not  sufficient  cause 

to  allow  the  writ,  the  same  shall  be  vacated. 

Vncatiiigr  writ  of  arrest.  —  It  ia  allow  the  wriL  What  such  gronndi 
aaid  that  the  writ  will  be  racat«d  are  ia  8tat«d  in  S  402  [406],  and  the 
when  there  ia  not  nfficient  groand  to    note. 


TITLE  XIV. 

OF  THE  RECOVERY  OP  PERSONAL  PROPERTT. 

1 132.   When  delivery  may  be  claimed  in  an  action  for  the  poeseadoa  of  p«v- 

aonal  property. 
§  133.   Affidavit  tiierefor,  what  it  mnat  ihow. 
§  131.   Indoraement  thereon,  requiring  sheriff  to  take  property. 
§  1 3S.   Undertaking  to  shoriff  on  the  part  of  the  plaintifil 
§  13G.   ExceptioD  to  sureties  by  defendant,  proceedings  thereon. 
§  Vil.   How  and  when  defendant  entitled  to  redelivery. 
S  13S.   JustiGcation  of  sureties  on  defendant's  undertaking. 
3  139.   Qualification  and  justification  of  inretjes. 

S  140.   Power  of  sheriff  when  property  concealed  in  building  or  incloanra. 
§  141.    Property  how  kept,  and  when  delivered  to  pUintift 
3  142.   Froceedinga,  when  property  claimed  by  third  persona. 
9  143.   Return  of  affidavit  by  sheriff. 
Oct.  II,  1802, 

"^^^ §  132.   [130,]    In  an  action  to  recover  possession  of  per- 

nmy  be  ""'"^  sonal  property,  the  plaintiff,  at  any  time  after  the  action  ia 
ti'on"iOTdeiu-  Commenced  and  before  judgmeut,  may  claim  the  imme- 
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Trr.  XIV,  S  132.]  RECOVERY  OP  PEESONAL  PROPERTY.  25! 

Cbdm  and  delivery,  ganoraUy.  nuder  thu  statnte:  Cregton  v.  Sloiit,  OcLU,18t2, 

— The  commoD-laiT actiOD  of  repleTtn  17  Johns.  IIS:  Marfan  t.  Harlan,  15  Bi*°- 

ia  AboU^ed,  and  the  pronaiom  of  Pb.  St  614.  So  gnu  cut  from  the 
this  cbwtOT  take  its  place :  Dt  Tiomtu  freabold  haa  been  held  penonal  and 
T.  WU&erbv,  01  Caf.  SJ;  SoberU  v.  recoverable;  JohnMa  v.  Bcaiier,  fi 
Baadel,  3  Sand.  707)  8.  O.,  5  How.  Qilin.  426;  and  bo  ot  other  crops:  AiC 
327;  Ntchoh  v.  Jfiriod,  23  N.  Y.  t,  GnstuoW,  19  DL  632;  Lanndm  ▼. 
—  "  ■  "  "  •  .«  ^  .  p,^  22  Vt.  205.  But  replevin  for 
hay  cut  on  pnblic  lands  cannot  be 
maintained  by  a  prior  poueraor 
.  against  one  wno  waa  in  adverae  poi. 

For  what  property  it  Ilea.  —  ccwion,  claiming  a  pre-emption  nght 

"Claim  and  delivery "  lies  (or  per-  entered,  when  hecnttho  hay:  i'cij/ev. 

eonal  propertjr,  as  did  replevin,  and  Fowler,  28  CbL  60S;  8. 0.,  37  Id.  100. 

the  deciaions  in  replevin  suits,  aa  to  And  while  the  owner  may  recover  for 

what  is  peraomil  property  within  this  asa  and  occnpation,  he  can  in  no  case 

sense,  apply.     It  lica  for  chattels  of  be  held  to  be  the  owner  of  the  crops 

everjr   description,  and   inclndei  all  grown  and  actually  harvested  on  the 

species    of    animate    and    inanimate  Und  by  the  defendant  while  in  poe- 

movablo  tangible  property:  &ldyT.  session:  8.  C,  30  Id.  412.     So  also 

Datria,  35  Vt  248;  Orc^v.  Shannon,  Pennvbteker  y.  McDougal,  46  Id.  661. 

7  Iowa,  608.    Title  to  land  cannot  be  In  Jfartin  v.  Thonipaon,  62  Id,  OIS, 

tried  in  this  proceeding:  Snyder  v.  afGnned  in  Martin  v.  DiinaTid,  62  Id. 

Faux,  2  Rawie,  427.  62^  the  court  reviewed   the  earlier 

JToney.  —  It  ia  tba  proper  remedy  cases,  and  came  to  tlie  conclusion  that 

to  rocover  specific  money  which  can  the  action  could  not  be  maintained 

be  identified.     Thus  one  may  recover  for  the  recovery  of  grain  sown  and 

a  package  of  gold  coin  sealed  up  in  a  harvested  by  the  defendant  on  lands 

leather  Ing:  Biilmore  r.   Taylor,  29  of  which  he  claimed  advaru  posses- 

CaL  619;  BhoTon  v.  .^HRan,  II  Faa  stou. 

C  L.  J.  162.  A  safe  in  the  possession  Pertcnud  effe^  cannot  generally  be 
ot  HcC.,  belonging  to  W.,  F.,  b  Co,,  taken  from  one's  person  on  replevinr 
for  whom,  as  also  for  plaintiff  ho  was  Maxham  v.  Dai/,  16  Gray,  214;  S.  C., 
agent,  contained  six  thousand  dollars  77  Am.  Dec.  409. 
in  coin.  Of  this  sum,  four  hundred  Plaintiff  must  Iiave  right  to 
doUarsbelonged  to  W.,F.,  ft  Co.,  the  immediate  and  exclnnTe  pos- 
bolance  to  plaintifT.  liie  sheriff,  MMaloii, — The  plaintiff  must  have 
mder  a  writ  against  McC.,  seized  one  the  right  to  the  immadiata  and  ex- 
thousand  eight  hundred  dollars  of  the  clnsive  possession  of  the  property: 
money  in  Uie  safe  aa  his  property,'  MiddlaworA  v.  Stdffwiei,  10  Cal. 
and  put  it  in  a  bag.  Pbuntiff  then  392;  Steae  v.  Harris,  27  Ala.  306; 
claimed    the    money  as    his,    McC.  Meltaata  v.  Hdblx,  8  Dana,  2G8;  //U- 


be^w  preaent  and  not  objecting.  It  per  v.  Sdaardt,  6  Nev.  84;  Forth  v 
was  held  that  this  Bmonntecrto  a  PurjJiy,  82  111.  152;  Barryv.O'Brin 
s^regation    of   one  thousand    eight    103  Mass.  531;  RuMtli  v.  iiinor,  '. 


hundred  dollars  from  the  maas  of  coin  Wend.   659;    ajid  no   other  title  is 

in  the  safe,  so  aa  to  sustain  the  action  ordinarily  necessary  to  mstain  the 

by  plaintiff:  OriSih  v.  Bogardw,  14  proceeding:  Croftrr  v.  Maan,  3  Mo. 

OaL  410.  472;  Prattr  v.  Fraaer,  11  Ark.  249; 

Fixbtra.  —  Personal   pit^perty   at-  and  this   whether  the  claimant  baa 

btched  to  and  becoming  part  ot  Uia  ever  hod  possession  or  not:  Lavtri 

real^  cannot  be  recovsred  in  this  pro-  v.  WhctUr,  22  Col.  139.     In  any  case 

ceeding:  Fryatt'r.SiiilaanCo.,  6UiU,  where  the  ownership  ia  in  one,   and 

117;  Ridcdia  ».  Dorrd,  65  Ind.  470,  the  right  of  possBsslon   in  another. 

But  fixtnrea  wrongfully  severed  from  the  Utter  ia  entitled  to  recover  poa- 

the  premises  bec^e  peraonal  prop-  session  under  this  section:  Childi  v. 

•rty,  and  may  be  recovered  in  thia  Childa,   13  Wis.   20;   McLaughlin  v. 

action:  Samtt  v.  Pfizer,  10  CaL  268;  Pata,  27  Cal,  452;  aa  in  the  coae  of  a 

£fd»r  v.  CtOdvell,  10  Berg.  A  B.  1 18;  bailee:  Boioen  v.  Ftmer,  40 Barb.  385; 

Statoni.  FIndbtj/,  12 Pa.  St.  304.  Summona  v.  AiMin,  36  Mo.  308;  and 

Orouing  crof  and  grmdng  treea.  —  this  though  ho  is  only  entitled  to  the 

Growing  trees  are  part  of  tbe  realty,  immediate    possesBion   for  a  special 

but  when  aovered  may  be  recovered  purpose:  McLaajhIin  v.  PatU,  27  Cal, 
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452;  at  the  time  tlic  suit  wu  began:  erty  me  originally  acqnired  by  tort, 
_  Sudcer  v.  Dotunan,  13  Kan.  251.  or  the  part;  has  subsequcDtty  done 
Againat  the  owner  the  party  must  any  act  amoaatiaK  to  a.  coaveraion  to 
haTs  a  special  property;  ESsendralh  v.  his  own  nse,  no  demand  preriom  to 
Kruuier,  G4  111.  402.  A  pledgee  who  the  institation  of  the  proceedingi  is 
advajicGa  money  on  tho  faith  of  goods  necessary:  MoorAoatt  v.  Donaca,  14 
not  in  the  actual  posHeaalon  o?  the  Or.  4»0;  Ledhy  v.  Hayi,  1  Gal.  IGO; 
consignee  cumot  hold  them  aoainst  &irafnCv.  Sturm,  2Md.  idS;  Aloortv. 
tha  eoQsipior  and  owner:  Chicago  Ulunioch.  26  Id.  524;  Bouliaire  v. 
Taghr  Priming  Pro*  Co.  t.  Lmoell,  Craddcck.  30  Id.  190;  Sliaroa  v.  AV 
60  Cal.  454.  The  purchaser  of  a  nun,  11  Pac.  C.  L.  J.  102;  Bimtajv. 
partner's  interest  in  a  portion  of  the  Rice,  2  Cash.  48;  ComuA  v.  //iiZc,  23 
nrm  property  cannot  maintain  ro-  Wend.  462;  Feniaid  t.  Chate,  37  Me. 
plevin  against  a  bona  fidt  purchaser  292;  Qardner  t.  Boothe,  31  Ala.  190; 
irom  the  firm:  Bem/idia  v.  Poritr,  3  and  this  though  the  defendant  in  pes- 
West  Coast  Rep.  434.  One  partner  session  acqnirsd  the  same  without 
cannot  sustain  an  action  against  on-  any  imputation  of  fraud  or  intention 
other  partner  for  tha  delivery  of  per-  to  do  wrong:  Surla  v.  Sictenry,  11 
sunal  property  belonging  to  the  part-  Or.  21;  as  where  a  sheriff  nnder  an 
narship:  Buiilfg  v.  Carhsle,  2  CaL  eiecutionBeizespropertyinpossession 
420.  of  a  third  person:  Stone  v.  O'Brien,  4 
Tenant  in  commim  may  imuntain  re-  West  Coast  Rep.  243  (Col.).  But 
plevin  against  bis  co-tenant  who  had  where  the  taking  was  lawful,  a  de- 
taken  possession  of  tiie  common  prop-  mand  is  necessary  in  order  to  hold 
crty  and  converted  it  to  his  own  nse:  the  defendant  in  damages:  Daumiel 
Scktearis  v.  Stinner,  47  CaL  3.  But  v.  Oo!iam,  G  Col.  43;  Taj/lor  v.  S»- 
not  in  the  case  of  a  delivery  by  one  mour,  6  Id.  512;  KHIcy  v.  Sammil,  12 
to  tha  other  to  effect  a  sale  and  divia-  Id.  73;  Bacon  v.  Robsoa,  63  Id.  399; 
ion  of  the  proceeds:  JftmUtt  r.  Otonu,  Brvam  v.  Cooi,  9  Johns.  361 ;  Boagk- 
00  Id.  474.  The  action  will  not  lie  Ion  v.  Bmrt,  20  Wend.  234;  Scaeer 
against  a  co-t«nant  in  the  eiclusive  v.  DingUy,  3  Me.  307.  Where  the 
possession  of  the  common  ^operty:  demand  and  refasal  are  necessary, 
Hillv.  Seqar,  2  West  Coast  Rep.  673  they  must  be  alleged,  otherwise  tbs 
(Utah).  One  who  has  no  title  to  per-  complaint  is  fatally  defective:  Ccunp- 
Bonal  property,  except  by  virtne  of  a  bell  v.  Jonet,  38  Cal.  607;  and  they 
contnift  with  the  owner  to  own  it  on  most  be  pioved:  Bacon  v.  Bobson,  63 
the  performance  of  certain  conditions,  Id.  399.  The  demand  is  proper  if 
cannot  maintain  an  action  to  recover  made  of  the  one  who  has  possession  at 
possession  ol  it:  Cardinell  v.  Bennett,  the  time:  Woodvxelh  v.  Anoictton,  23 
52  CaL  478.  Id.  164. 

Agaiiut  whom  moiatainable.  Betum  to  or  recovery  by  de- 
—  As  a  general  rule,  replevin  or  claim  fendaiiit.  — To  entitle  ttio  defendant 
and  delivery  do  not  lie  against  any  one  to  recover  the  value  of  the  property 
not  in  actual  or  constructive  posses-  oil  a  dismissal  of  the  complaint,  the 
siou  of  tha  goods  when  demand  was  answer  must  contain  some  allegation 
made  or  snit  brought:  Amte  v.  Mii-  or  prayer  relative  to  tho  change  of 
nsnppi  B,  Co.,  S  Mmn.  470;  Brtxkuxty  possession  from  defendant  to  plaintiff: 
V.  flamap,  8  How.  Pr.  168;  Hall  v.  Goaid  v.  Scannfll,  13  Cal.  430.  Thus 
ir/alt,  106  Moss.  600;  Orace  v.  Mitch-  the  court,  in  Pico  v.  Pico,  50  Id.  453, 
ell,  S\  Wis.  636.  A  mere  wrongful  said:  "Our  conclusion  is,  that  it  is 
taking,  vrithout  a  wrongful  detention,  not  necessary  to  allege  affirmatively 
is  not  £DfBcient:  Savage  v.  Periani,  ]  1  that  defendant  or  a  third  person  is 
How.  Pr.  17;  Pa^il  v.  Lvitrell,  1  Cot.  entitled  to  the  possession  of  thespe- 
317.  But  it  lies  agunat  one  wrong-  cific  property  sued  for.  The  general 
fully  detaining  thoogh  fte  taking  was  denid,  if  the  plaintiff  fails  to  prove 
rightful:  Surlea  v.  Stoeeney,  II  Or.  21;  his  averments,  determines  that  prop- 
Essen  V.  TarUa,  9  Cush.  407;  Water-  erty  taken  from  defendant  by  the 
i^nn  v.  Xaileaon,  4  R.  L  639.  Tho  writ  of  •  replevin '  should  bo  restored 
tiking  or  detention  mnst  he  wrong-  to  him.  Nevertheless,  a  defenilant 
ful.  See  the  head  "Demand"  in  this  cannot  have  judgment  for  a  return  of 
note.  the  property  or  its  value  unless  he 
Demand.  —  It  is  a  general  rule  has  claimed  a  return  in  his  answer''; 
tliat  where  the  possession  of  the  prop-  citing  Ooald  v.  ScaancU,  1 3  IX  430. 
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The  dereaduit  oiuiDot  allege  a  taking  even  by  act  of  God,  pending  the  pro-  Oct.  11, 1363, 

by  the  plaintiff  of  other  property  than  ce€>diiig,  will  not  eicuse  the  plaintiff  i^^ 

that  mentioned  in  tha  complaint,  and  against  whom    jadgmont    has   goae 

ask  its  return:  LovokJui  y.  Ward,  4S  from  paying  the  Talna  thereof  to  the 

Id.  8.  defeadant:   De  TAomaa  ».    WitAeTij/, 

The  power  of  tho  conrt  to  refn^  61  Cal.  92,  ia  which  the  question  waa 

to  i«lnra  tiie  property  to  the  defend-  eUboratflly  considered.     If  it  appear 

>Dt  who  tuts  lost  bis  rights^  pending  kt  the  tnal  that   the  property  has 

the  action,  is  employed,  on  equitable  been  hopelessly  lost  or  deetroyed,  a 

[niaciples,  to  prevent  Airther  Ltigo*  failure  to  render   jndgment  tor  its 

tion:  O'Connor  v.  Blaie,  29  CaL  17;  possession  would   not   be    error  for 

Pico  y.  Pico,  S6  Id.  453.  which  the   judgment  would  b«  ro> 

Uesbrnction  of  replevied  property,  veraed;  Broom  v.  Joknam,  4&  Id.  77. 

%  133.  [131.]     When  a  delivery  ia  claimed,  an  affida-  oct.ii.ia62, 

Tit  shall  be  made  by  the  plaintiff,  or  by  some  one  in  his  — '■ 

behalf,  showing:—  di?i%lj^.'" 

1.  That  the  plaintiff  ia  the  owner  of  the  property 
claimed  (particularly  describing  it),  or  ia  lawfully  en-  u  or-  m 
titled  to  the  poasession  thereof  by  virtue  of  a  special 
property  therein,  the  facta  in  respect  to  which  shall  be 

set  forth ; 

2.  That  the  property  ia  wrongfully  detained  by  the 
defendant; 

3.  The  allied  cause  of  the  detention  thereof,  accord- 
ing to  hia  best  knowledge,  information,  and  belief; 

4.  That  the  same  has  not  been  taken  for  a  tax,  assess- 
ment, or  fine,  pursuant  to  a  statute;  or  seized  under  an 
execution  or  attachment  against  the  property  of  the 
plaintiff,  or  if  so  seized,  that  it  ia  by  statute  exempt 
from  such  seizure;  and, 

5.  The  actual  value  of  the  property. 

Affldavit   for   dsliveiy.  —  The  ing  and  signed  by  the  par^  l^>^1^T|g 

re^nisitee  of   the   statute   most   be  it:  Eddy  v.  Seal,  34  Ind.  161. 
•tanctly  complied  with:   WtOmbergtr        OamenUp  or  right  to  posMMfm. — 

V.  Whatton,  8  Kan.  169;  for  this  affi-  If  the  plaintiff  claims  as  owner,  hia 

davit  is  the  foundation  of  the  ^oris-  affidavit  need  not  set  up  facta  prov- 

diction  of  the  court  to  order  delivery:  ing    such    ownership;    his     affidavit 

Carlonv.  Dixon,  12  Or.  144.  "that  he  is  the  owner"  is,  in  this 

Daaiption  of  property. — That  Uia  rrapect,  snfBeient:  Buna  v.  ^HHtu, 

affidavit  should  contain  an  accarat«  1  (A>de  Rep.  62;   Vanda^rgh  v.  Van 

description  of  the  property,  see  Ti^  VaBxnbttrf/,  8  Barb.  2)7.     But  if  the 

tor  V.  Riddk,  35  HI.  567.  property  is  claimed  by  virtue  of  a 

WhoTnaffmaie,  — The  affidavit  may  special  property  therein,  the  affidavit* 

be  mado  by  plaintiff  or  some  one  in  must  show  the  facts  in  respect  to 

his  behalf,   and  when  mode  by  on  inch  special  property,  to  the  end  that 

agent  for  the  plaintiff,   its  averments  the  court  may  see  upon  what  facts  a 

tnnst  be  as  positive  as  those  regaired  special  property  and  right  of  posses- 

from  Qie  principal:  Frink  v.  PlanO'  sion  is  mo^e  out:  Oi^ew  v.  Leal,  i 

goH,  1  Oilm.  37.     It  must  be  in  writ-  Abb.  131. 
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Vaiitt.  —  The  atfitement  of   value  vita  to  bo  read,  or  tiie  plaintiff  maj 

in  the  affidavit  estops  the  pUintifE  file  a.  anpplemental  affidavit  to  sappl; 

'  from  asserting  a  different  oae:   Win-  tk  defect:  Depan  v.  Leal,  2  Abb.  IJl. 

man  v.   Lynn,  39  lad.  259;  7Wmfi2a  Amendmeiita.  —  Whera  the  offi- 

V.   State,  4    Blackf.  435}  JfoAoon  v.  davit  ia  objected  to  for  insufficiency, 

Pearee,  12  Mass.  406.  the  conrt  will  penoit  an  amendment 

Slalement  that  propertif  too*  not  taiett  aa  of  course ;  BpaMing  v.  Spaldii^,  3 

/or  tax  or  fine,  or  on  ewoieon  or  at-  How.  2B7;  S.  V.,  1  Code  Eop.  64. 

taehnant.  —  This  raqnirement  is  said  OppOBUig affidavits. —  laO'Bdl- 

to   he  imperatiTe:   PhtrUx  v.    (Tittrl,  hi  v.  Oood.  18  Al)h.    106,  S.  C,  42 

2  Mich.  327;  Aft.  Carbon  v.  Andrev>a,  Barb.    S21,   it   waa   held     that    tba 

G3  IlL  182.     A  statement  that  it  waa  affidavit  of  the  defendAut  and  of  a 

not  token  for  anv  legal  tai  was  held  coUaotOT,  that  tlie  gooda  were  b^n 

inaufEcient,  for  this  was  an  admission  for   a   iai,   were   sofficieut    to    set 

that  it  naa  taken  for  some  tax:  ifC'  aside  a  proceeding  nnder   this  sec- 

Claugltryy.  CrujtiMJiberg,  39  Id.  123;  tioa.     See  alao  S(oatu«a  v.  Vietdi,  15 

and  ao  witii  a  statement  that  it  was  Abb.  412. 

not  taken  Jn  exeaOiort  for  any  tax.  Waiver.  —  A  general   appearance 

assessment,  orfine:  Campbeil  y.  Head,  in  tha  action  waives  all  irr^iilaiities 

13  Id.  126.  in  the  affidavit:   WUcontiit  M.  A  P. 

Additlcmal      afBdavita.  —  The  /m.  Cb.  Bont  v.  .fibU*,  22  How.  491; 

eoart  may  allow  additdonal   affida-  Hydt  v.  PaJitr»n,  1  Abb.  248. 

§  184.  [132.]    The  plaintiff  may  thereupon,  by  an 

-  indorsement  in  writing  upon  the  affidavit,  require  the 

sheriff  of  the  county  where  the  property  claimed  may 

be,  to  take  the  same  from  the  defendant  and  deliver  it 

to  the  plaintiff. 

Direction   to   SherlS  — If   tlte  ngned  by  the  plaintiff  instead  of  the 

affidavit    is   sufficient   in  form    and  justice  will  not  exonerate  the  plain- 

snbttajtce,  the  fact  that  the  direction  tiff's  auretias  from  liability  on  their 

to  the  sheriff  indorsed  thereon  was  bond:  Oarha  v.  Dixon,  12  Or.  144. 

§  135.  [133.]     Upon  the  receipt  of  the  affidavit  and 

-  indorsement  thereon,  with  a  written  undertaking  exe- 
cuted by  two  ox  more  sufficient  sureties  approved  by 
the  sheriff,  to  the  effect  that  they  are  bound  in  double 
the  value  of  the  property  as  stated  in  the  affidavit  for  the 
prosecution  of  the  action,  for  the  return  of  the  prop- 
erty to  the  defendant  if  return  thereof  be  adjudged, 
and  for  the  payment  to  him  of  sach  sum  as  may  for 
any  cause  be  recovered  against  the  plaintiff,  the  sheriff 
shall  forthwith  take  the  property  described  in  the  affi- 
davit, if  it  be  in  the  possession  of  the  defendant  or  his 
agent,  and  retain  it  in  his  custody.  He  shall  also  without 
delay  serve  on  the  defendant  a  copy  of  the  affidavit,  in- 
dorsement thereon,  and  undertaking,  by  delivering  the 
same  to  him  personally  if  he  can  be  found,  or  to  his 
agent  from  whose  possession  the  property  is  taken;  or  if 
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neither  can  be  found,  by  leaving  them  at  the  usual  place  oct.a.mt, 

of  abode  of  either  with  some  person  of  suitable  age  and 

discretion;  or  if  neither  have  any  known  place  of  abode,  o/piainiiff£ 
by  putting  them  in  the  post-office,  directed  to  the  de- 
fendant at  the  post-office  nearest  to  him. 

'DndortakinS'  — A  deposit  of  detention;  theoa  lattai  thoold  L« 
money  irill  not  answer  in  pUce  of  found  in  ttie  replarin  sait:  ObuKa  t, 
the  undertakiDg:  Cumminnt  v.  Oann,  Atamod,  8  Id.  448. 
62  Pa.  St.  488.  The  sheriff  ie  jniilty  Where  an  andertoking  was  entitled 
of  trespass  if  he  maka  the  d^ivery  in  a  justice's  court,  and  was  for  the 
withoDt  a  bond:  i)Rii-iom  v.  Kelte]i,3  retom  of  the  property,  "if  return 
Allen,  486;  Amutrong  v.  Burrtlt,  12  thereof  be  adjudged  hy  the  said 
Wend.  303.  The  bond  is  as  essential  court,"  a  judgment  in  the  county 
u  the  affidavit;  Smith  v.  McFcdl,  13  court  was  held  not  to  fnlfiU  the  con- 
Id.  621.  A  substaBtial  compliance  ditioo  of  the  undertaking!  JfilfAum  v. 
with  the  pTOTisiona  of  thii  section  ii  Stanloa,  49  Cal.  301.  A  HiainiiHml 
however  sufficient:  Tfin^afe  t.  frooii,  abuids  upou  the  same  footing  as  a 
3  Oil.  112,  So,  where  an  nndertok-  nonmit,  leaving  the  parties  to  setds, 
tag,  by  mistake,  ran  to  the  sheriff  in  an  action  upou  the  nadertaking, 
instead  of  the  party  to  be  protected  those  inatt«n  which,  if  the  original 
by  it,  and  wa«  afterwards  corrected;  snit  were  proaecnted,  it  would  be 
tois  did  not  invalidate  the  bond:  necessary  to  determine  in  the  fiist 
Toner  v.  BillaoTtad,  2  Id.  G22.  instance.  A  failure  to  proMcnte  is  a 
This  bond  may  be  uaiKned  by  the  breach  of  the  nndertaking;  and  the 
sheriff:   Winpata  v.  Broott,  3  Id.  112.  legal  and  necessary  result  is,  that  the 

Ilaapon^Mity  on  under-  snretieB  to  the  nudertoking  are  liable 
tttUng. — A  party  who  sues  out  a  for  whatever  in jurv  the  defendant  has 
writ  of  replevin  from  a  justice  of  the  sustained,  limited  as  above  men- 
peace  havmg  no  jurisdiction,  and  oh-  tioned:  MilU  v.  QUa»on,'2\  Id.  280. 
tains  the  property,  cannot,  in  an  A  recovery  cannot  be  had  on  a  bond 
action  on  the  replevin  bond,  set  np  as  purporting  to  be  a  joint  bond  of  the 
a  defense  the  want  of  the  jurisdiction  principal  and  sureties,  but  aigoed  by 
of  the  justice.  Keither  can  ha  be  the  latter  only;  bat  it  is  otherwise  as 
allowed  to  show  that  the  propertv  to  ondertekings  under  our  system. 
replevied  was  his  own.  The  condi-  They  are  original  and  independent 
tions  of  the  bond  are  to  proeeonto  the  contraote  on  Uie  part  of  the  sureties, 
■nit  with  success,  or  retnm  the  prop-  and  the  signature  of  the  principal  is 
erty ;  MeDerTitoU  v.  Iiitdi,  4  Cal.  1 14;  not  required:  Baoramaiio  v.  Dm^aip, 
Flagg  v.  Tyler,  3  Masa.  303;  OHM  v.  14  Col.  421.  And  the  effect  is  not  te 
BartUU,  2  Watta  &  S.  29.  Where  divest  either  the  title  or  the  lieu  of 
die  defendant  in  a  replevin  suit  failed  the  other  party.  It  the  title  could  be 
to  claim  the  return  of  the  property  divested  by  the  delivery  of  the  re- 
in his  answer,  and  the  jury  found  a  plevin  bond,  the  nusncoessful  party 
verdict  for  the  defendant,  on  which  conld  always  make  his  electi^  to 
the  court  rendered  jodgtaent  agaiust  keep  the  property  or  pay  the  value: 
plaintiffs  for  ooate,  which  were  paid,  Hunt  v.  iloMnwn,  II  Id.  277. 
it  waa  held  that  the  payment  of  the  The  complaint  on  the  ondertaking 
jndgment  was  a  complete  disoharge  given  under  this  section  is  insufficient 
of  plaintib'  sureties  in  the  under,  if  it  refers  only  to  the  seetiou,  with-  ' 
taking:  Chcanhtn  t.  Waters,  1  Cal.  out  setting  forth  the  material  portions 
390.  To  the  extent  in  which  the  of  the  undertaking:  Clary  v.  BolHru, 
conditions  of  the  undertaking  are  not  21  Cal.  117.  It  is  necessary  to  allege 
complied  with,  the  action  is  against  and  prove  that  the  pn^ert^  was 
the  snretdee  for  damages  arising  from  delivered  to  the  party  requiring  it, 
a  failure  to  return  the  property,  not  and  for  whom  the  bond  was  ^ven: 
for  damage  for  the  original  taking  and  HieierMn  v.  Chaitertim,  7  Id.  068. 

g  136.  [134.]    The  defendant  may,  within  three  days  oot.u,i«* 
after  the  service  of  a  copy  of  the  affidavit  and  undertak-  *"*" 
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Oct  11, 180^      ing,  give  notice  to  the  sheriff  that  he  excepts  to  the  suf- 

— ~ — -~  ficieocy  of  the  sureties.     If  he  fail  to  do  so,  he  shall  be 

BuretlU^      deemed  to  have  waived  all  objection  to  them.     When 

the  defendant  excepts,  the  sureties  shall  justify  on  notice 

in  like  manner  as  upon  bail  on  arrest.     And  the  sheriff 

shall  be  responsible  for  the  sufficiency  of  the  sureties 

until  the  objection  to  them  is  either  waived,  as  above 

provided,  or  until  they  shall  justify,  or  new  sureties  shall 

be  substituted  and  justify.     If  the  defendfint  except  to 

the  sureties,  he  cannot  reclaim  the  property  as  provided 

in  the  next  section. 

OA 11,  iBa2,         g  137.   [135.]    At  any  time  before  the  delivery  of  the 

— ' property  to  the  plaintiff,  the  defendant  may,  if  he  do 

aefeDdant  not  except  to  the  sureties  of  the  plaintiff,  require  the 
return  thereof  upon  giving  to  the  sheriff  a  written  un- 
dertaking, executed  by  two  or  more  sufficient  sureties, 
to  be  approved  by  the  sheriff,  to  the  effect  that  they  are 
bound  in  double  the  value  of  the  property,  as  stated  in 
the  affidavit  of  the  plaintiff,  for  the  delivery  thereof  to 
the  plaintiff,  if  such  delivery  be  adjudged,  and  for  the 
payment  to  him  of  aueh  sum  aa  may,  for  any  cause,  be 
recovered  against  the  defendant.  If  a  return  of  the 
property  be  not  so  required  within  three  days  after  the 
taking  and  service  of  a  copy  of  the  affidavit  and  under- 
taking of  the  defendant,  it  shall  be  delivered  to  the  plain- 
tiff, except  as  provided  in  section  141  [139]. 
Oct^u.  isfls;         8  138.   [136.]     The  defendant's  sureties,  upon  a  notice 

to  the  plaintiff  or  hia  attorney  of  not  less  than  two,  nor 

Juttldeatlonor  ,  .,  ,„..,,,  ., 

luteties.  more  than  six  days,  shall  justify  before  a  judge  of  the 
circuit  or  county  court,  or  the  clerk  of  the  court  in  which 
the  action  is  pending,  in  the  same  manner  as  upon  bail 
on  arrest;  upon  such  justification,  the  sheriff  shall  deliver 
the  property  to  the  defendant.  The  sheriff  shall  be  re- 
sponsible for  the  defendant's  sureties  until  they  justify, 
or  until  justification  is  completed  or  expressly  waived, 
and  may  retain  the  property  until  that  time;  but  if  they  or 
others  in  their  place  fail  to  justify  at  the  time  and  place 
appointed,  he  shaU  deliver  the  property  to  the  plaintiff. 
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g  139.  [137.]     The  qualification  of  sureties  and  their  oclii,im2, 
justification  shall  be  as  prescribed  by  sections  118  [116]  .^^j^  ^^ — 
and  119  [117],  in  respect  to  bail  upon  an  order  of  arrest.  Kno/iureite* 

S  140.  [138.]     If  the  property  or  any  part  thereof  be  oct  n.  ibk, 
concealed  in  a  building  or  inclosure,  the  sheriff  shall 


im. 


publicly  demand  its  delivery.  Tf  it  be  not  delivered,  he  iherffftotaks 
sliall  cause  the  building  or  inclosure  to  be  broken  open, 
and  take  the  property  into  hia  possession;  and,  if  neces- 
sary, he  may  call  to  his  aid  the  power  of  his  county. 

§141.  [139.]     When  the    sheriff   shall    have  taken  oailusi 

[ifoperty,  as  in  this  title  provided,  he  shall  keep  it  in  a 

secure  place,  and  deliver  it  to  the  party  entitled  thereto  pP^""^ 
upon  receiving  his  lawful  fees  for  taking,  and  his  neces-  pi»in«ff- 
saiy  expenses  for  keeping  the  same. 

g  142.  [140.]     If  the  property  taken  be  claimed  by  oct.  n,  lasa 

any  other  person  than  the  defendant  or  his  agent,  and  ■ — '- 

such  person  make  affidavit  of  his  title  thereto,  or  his  eny  byVSa'^ 

right  to  the  possession  thereof,  stating  the  grounds  of  ^*"°"' 

such  title  or  right,  and  serve  the  same  upon  the  sheriff  ^  or.  «i. 

before  the  delivery  of  the  property  to  the  plaintiff,  the 

sheriff  shall  not  be  bound  to  keep  the  property,  or  de- 

lirer  it  to  the  plaintiff,  unless  the  plaintiff,  on  demand 

of  liim  or  his  agent,  shall  indemnify  the  sheriff  against 

such  claim  by  an  undertaking,  executed  by  two  sufficient 

sureties,  accompanied  by  their  affidavits  that  they  are 

each  worth  double  the  value  of  the  property  as  specified 

in  tlie  affidavit  of  the  plaintiff,  over  and  above  their 

debts  and  liabilities,  exclusive  of  property  exempt  from 

execution,  and  freeholders  or  householders  of  the  county. 

And  no  claim  to  such  property  by  any  other  person  than 

tbe  defendant  or  his  agent  shall  be  valid   against  the 

sheriff  unless  made  as  aforesaid;  and  notwithstanding 

such  claim,  when  so  made,  he  may  retain  the  property  a 

reasonable  time  to  demand  such  indemnity. 

Clkfa  by  third  peraoiL  ^Thia  hia  wut,  tbe  procen  ia  a  complete 

MdioD  only  applies  when  the  prop-  jnsdncatioii,  and  no  action  lies  ogainit 

otfbaibaeQ  taken  liy  the  officer  in  tiim:  Shtpmanv.  Clark,  4  Denio,  44G; 

the  diichirgo  o!  hia  duty:   A'inff  v.  FoOer  t.  PetHbone,  20  Barb.  350;  SlaU 

0nn',4Dner,43.     If  tbe  officer  taksa  v.  J«7miW,  14  Ohio  St.  73;   Willianl 

th*  pteperty  from  the  Jefendant  or  v.  Kiisbi^  10  Allan,  211.     But  if  he 
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tak«3  the  property  oi  &  person  not  a  cl&imed  hy  a  penon  other  thtn  de- 

tlcfcndant  in  Iho  writ  from  the  trae  fend&nt  in  the  writ  the  obligon  nil' 

'  ownsr,  an  action  lies:  King  v.  Orier,  dertake  to  indemnify  him  trom  uiy 

4  Duer,  431;  Slinipeon  v.  RrynobU,  14  damage  he  may  aaetsiii  by  reaaon  ol 

Barb.   OOG.     If  the  officer'a  proceed-  imj  costa,  snits,  jodgmenta,  and  eie- 

inga  aro  regular,  the  mode  prescribed  cutions  that  may  come  or  b»  brought 

by  this  section  ia  the  only  mode  of  against  him,  the  sheriff  cannot  mun- 

Dmking  a  valid  claim  by  a  third  per-  tain  an  action  on  the  bond  became  a 

son:  Edgerion  v.  Rot*,  6  Abb.   189.  judgment  has  been  recovered  against 

If  in  an  nndertakiog  to   indemnify  him  unless  he  first  pay  the  jndgmait; 

a    aheriff    for    replevying    property  LoU  v.  lliuheli,  32  C^  23. 

§  143.  [141.]  The  sheriff  ehall  file  the  affidavit,  with 
'  his  proceedings  thereon,  including  an  inventory  of  the 
property  taken,  with  the  clerk  of  the  court  in  which  the 
action  is  pending,  within  twenty  days  after  taking  the 
property  mentioned  therein;  or  if  the  clerk  reside  in 
another  county,  shall  mail  or  forward  the  same  within 
that  time. 


TITLE  XV. 
OF  ATTACHMENT. 
§  144.     When  plaintiff  may  have  property  of  defendant  attached. 
§  145.     Writ  of  attachment,  by  whom  issued,  and  for  what  o»n>ei. 
§  146.     Undertaking  of  plaintiff  to  be  filed  before  writ  iamea. 
§  147.     Writ,  to  whom  directed,  and  what  it  shall  require. 
S  148.     What  propertymny  be  attached. 
9  149.     Writ,  how  executed. 
S  ISO.     Effect  of  attachment  as  to  third  persons. 
§  151.     When  real  property  attached,  certificate  of  sheriffl 
i  IG2.     When  third  persona  must  furnish  certificate  to  sheriC 
3  153.    Periabable  property  may  be  sold. 
§  154.     When  sheriff  may  deliver  property  to  defendant. 
§  155.     Defense  to  action  upon  such  undertaking. 
S  1 56.     When  sheriff  to  Bnroroon  jury  to  try  the  right  of  property, 
g  157.     If  judgment  recovered  by  plaintiff,  sheriff  to  apply  property  npon 

execution,  remainder  to  be  delivered  to  defendant. 
S  153.     If  judginent  not  recovered  by  plaiutiff,  property  to  be  retomed  to 

defendant. 
§  159.     How  defendant  may  have  an  order  for  the  return  of  the  property. 
S  160.     Undertaking  of  the  defendant  upon  sach  order. 
g  161.     When  the  defendant  may  move  to  discharge  the  attachmemt. 
9  162.     When  writ  to  be  returned. 
9  163.    What  order  upon  gamiahee  ahall  require. 
9  164.     When  plaintiff  may  serve  interrogatories  on  gamiahee. 
S  IC5.     Answer  of  the  gorniahee. 
9  ICC     Plaintiff  may  have  judgment  tor  want  of  answer,  or  garnishee  may  be 

compelled  to  answer, 
g  167.     Eicestions  to  answer. 
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S  168.  Reply  to  answer,  and  trial  of  i*«n«  tlierooa. 

S  l€9.  Judgment  againBti  the  garnubee  upon  anawsr  or  trial. 

S  170.  Execution  against  ganiabea,  witneaaea  on  trial. 

1 171.  When  restraining  order  ma;  be  allotred  against  garmahee. 

I ITSL  Wbat  proceedings  known  as  provisional  remediaa. 

g  144.    [142.1    The  plaintiff,  at  the  time  of  issuine  the  Pe«».ss,i8BB,(L 

summons,  or  any  time  afterwards,  may  have  the  property  p-iis. 

of  the  defendant  attached,  aa  security  for  the  satisfaction  when  puinuir 
of  any  judgment  that  may  be  recovered,  unless  the  de-  defenduts 
fendant  give  security  to  pay  such  judgment,  as  in  this  attioHel. 
chapter  provided,  in  the  following  cases; —  wor  wa 

1.  In  an  action  upon  a  contract,  expressed  or  implied, 
for  the  direct  payment  of  money,  and  which  is  not  se- 
cured by  mortgage,  lien,  or  pledge  upon  real  or  personal 
property,  or  if  so  secured,  when  such  security  has  been 
rendered  nugatory  by  the  act  of  the  defendant. 

2.  In  an  action  upon  a  contract,  expressed  or  implied, 
against  a  defendant  not  residing  in  this  state. 


nil  attacbment  lien  as  a  remedy,  ha  attachment  when  the  first  is  iasaod 

miul  strictly  follow  the  proriaiona  of  before  the  maturity  of  the  debt:  Davit 

■ii«>tXa.txiia:n6berUSCo.t.Landecifr,  T.  Eppingcr,   18  Id.  381;   Patrid  v. 

9  CaL  262;  and  the  statnte  will  U  Montadtr,  13  Id.  441;  Drake  on  At- 

ttsutrned  strictly  in  favor  of  the  per-  tachmeat,  775;  Pierce  v.  Jadaon,   6 

am  s^nst  whom  tho  remedy  by  at-  Moss.  244;  Smith  v.  OeOinqer,  3  Go. 

tuhmcnt  may  be  employed:  HugReM  145;   Waihr  t.  Soberta,  4  Kich.  S91. 

T.  ilajUn,    1   Ark.   3^;    Oatiion    v.  But  where  goods  ware  fraudulently 

Hagaimd,  1  Conn.  44;  S.  C,  6  Am.  parchaaed  by  an  insolveat,  the  debt 

Dec  200;  ThonAurg  v.  Band,  7  Col.  is    deemed    equitably    due   at    ones 

M;  Shnteood  v.  Read,  7  Bill,  431.  though  not  so  by  its  terms,  and  the 

The  remedy  is  not  a  distinct  pro-  creditor  may  attach:  PtUridc  t.  Men- 

•xe^g  in  the  nature  of  an  action  in  iader,  /nmra. 

im,butiaanxiliarytoanac!ionatUw  Wliat  property  attachable: 
ind  designed  to  aecuro  the  paymciit  See  section  148  [149],  jxuL 
bf  any  judgment  the  plaintiff  may  In  vliat  actdonB  attacbmeat 
oUain;  Loa  T.  Adami,  6  Cal.  277;  iaraes.  — It  will  be  noticed  that  the 
Brof  T.  ileCtury,  55  Mo.  128;  though  effect  of  the  next  eectioD  is  to  conSne 
it  U  said  that  when  t^sre  is  no  per-  attachment  under  the  second  snbdi- 
tonol  serrice  of  pmceaa  or  appear-  vision  of  this  "^on,  against  non- 
ui:e  the  proceeding  is  one  tn  rem.'  residents,  to  cases  of  the  claaa  men- 
Miller,  J.,  in  Oooper  v.  Befnoldt,  10  tioned  in  anbdiTision  1  o(  thii  mo- 
Will.  308.  tion. 

Time  tor  laming.  ~  An  attach-  Contract  erprased  or  tm^ed  for 
Boit  iamed  prior  to  usnanca  of  sum-  direti  ■po^mad  o^  moneg.  —  The  rem- 
Biois  i*  void:  Low  t.  Betay,  9  CoL  edy  is  given  only  in  cases  of  indebt- 
533.  Bat  the  papers  umj  all  be  pro-  edness  arising  upon  contract:  Orit- 
•rated  togerthar  prorided  the  attach-  nuM  t.  Sharp,  2  Cal.  17;  DuUon  t. 
■iBitisnotismedbafcaatheanmmolu  Bheiton,  3Id.  ^;  for  the  direct  pay- 
is  imed:   W/ie^er  v.  famtar,  38  Id.  ment  of  money:  Sukadoiffv.  Bigham, 
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F«b  a,  laSBi      13  Or.  309.    Atbachiii«Dt  caonot  issna  statatory,  and  is  foonded  on  do  cdq- 

t''       f  tiwi       iatort-.SIieppaniv.  Yoeum,ll  Id. 234.  tract,  express  or  implied:    tfoUzr  r. 

pfm                     "Direct''^  does  not  mean  the  op-  JfcCiMler,  3  West  Coast  Rep.  196. 

— posite  of  "  colltiteral. "    To  hold  this  Contra^  whea  aeeartd.  —  If  a  debt 

would  exempt  Kuarajitors,  etc  It  ia  geoured  by  a  morC«age,  the  attach- 
simply  implies  that  the  debt  mnst  be  ment  will  be  disserved:  Kinttf  v. 
liquidated  :if(i(Aou«yv.i)ot»r,  33  CaL  WaUaix,  SG  CiL  403;  uhIbss  (so  it  hsi 
165.  Thus  a.  bail  bond  ia  a  criminal  bcenbeld)  the  plain  tiff  chooses  to  muva 
case  is  an  nndartaking  for  the  direct  his  rights  nnder  the  mortgage  lien 
payment  of  money:  San  Frandtco  t.  and  proceed  to  secure  his  debt  by  this 
Bmdtr,  50  Id.  506.  Tlia  official  bond  proceeding ;  Both  v.  Ingernoli,  1 1  Mel 
of  a  coanty  treasurer  is  an  obligation  22G;  Libby  v.  Cuehmaji,  29  Me.  429; 
for  tho  direct  payment  of  money :  Mon-  Saiidelv.  Oeorgt,  18  La.  Ann.  526.  A 
lerejf  Co.  v.  McKee,  61  Id.  255.  And  vendor's  lien  is  within  the  statute 
so  is  an  nndertaking  on  appeal:  Hath-  where  the  vendor  has  not  made  a  con- 
away  v.  DuiAb,  aupra.  Where  money  veyance;  HUl  t.  Origsbj/,  32  Id  59. 
bas  been  paid  on  a  consideration  But  not  where  there  has  been  a  con- 
wbich  has  entirely  foiled,  the  law  veyance:  iV^er  v.  Broob,  35  Id.  20S. 
raises  an  implied  promise  to  refund;  Plaintiff,  who,  having  posseasion  o[ 
and  this  is  sufficient  to  warrant  tiie  at-  property,  instructs  the  sheriff  to  taht 
tachment:  S.  C  V.  Petit  Fuel  Co.  v,  posseasion  of  it  under  plaintiff's  at- 
7'iiat,  63  Cab  304.  An  action  to  re-  tachment,  thereby  rclinquiafacs  his 
cover  damages  for  refusing  to  comply  lien  if  he  has  one:  fFingard  r.  Boa- 
witb  the  terms  of  a  oontrAct  which  ning,  39  Id.  C49.  A  plaintiff  who 
bound  defendant  to  receive  and  pay  a  hold  shares  in  a  corporation  as  collat- 
apecified  sum  for  hides,  sounds  in  con-  eral  has  a  Len,  notwithstanding  that 
tjact,  and  an  attachment  may  issue  the  certificates  may  not  have  been  in- 
therein;  DonneUy  t.  Sbveten,  63  CaL  dorsed  to  him:  BtOMdiy  v.  VaAe,  45 
182.  Id-B. 

Bat  the  liability  of  the  tenant  in  Attat^unsnt  lien,  its  origin  sud 

[Knsession  for  use  and  occupation  from  nature,  coutinnance  and  diasolntiou: 

the  day  of  sale  of  realty  to  the  ex-  See  the  note  to   f  mnUiii  Bant  v. 

piratioQ  of  the  time  for  i«damption  ia  Baehtlder,  39  Am.  Dec  COG. 

Nov,  w,  UM,         g  X45_   [■i43_-]    X  writ  of  attachment  shall  be  issued  by 
i^ion'of'Ss,  the  clerk  of  the  court  in  which  the  action  is  pending, 

t^ whenever  the  plaintiff  or  any  one  in  his  behalf  shall 

make  and  file  an  affidavit  showing, — 

1.  That  the  defendant  is  indebted  to  the  plaintiff 
(specifying  the  amount  of  such  indebtedness  over  and 
above  all  legal  set-offs  or  counterclaims)  upon  a  contract, 
expressed  or  implied,  for  the  direct  payment  of  money, 
and  that  the  payment  of  the  same  has  not  been  secured 
by  any  mortgage,  lien,  or  pledge  upon  real  or  personal 
property;  and, 

2.  That  thtj  sum  for  which  the  attachment  is  asksd  is 
an  actual,  bona  fide,  existing  debt,  due  and  owing  from 
the  defendant  to  the  plaintiff,  iind  that  the  attachment  is 
not  sought  nor  the  action  prosecuted  to  hinder,  delay, 
or  defraud  any  creditor  of  the  defendant. 
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SKas.  227i  bnt  in  JVoOAora  T.  Atuleu,  cept  perhaps  of  ton  or  destmotioD)  i*  Mot.  ad,  USS, 

SI  Ala.  20,  the  conrt  held  that  Bnch'  adnuMiUo  to    prove    thftt  ono   WM  i^        .   __ 

act  waa  judicial     In  Wade  on  At-  made,  wid  even  a  recital  in  the  writ  J^on  o'^ 

tachmant,  tiie  anthor  aaaerto  that  the  to  the  effect  that  one  was  made  irill  p.  40, 

act  IB  jfiKWi  jodicial.  not  prove  tho  tact  nor  Buetain  the  pro-  

Tho  clerk  mnat  iwae  attaehmente  ceedmg;  Bond  t.  PaO/rKm,  1  Blackf. 

within  A  reaaoaftble  time,  and  in  the  34;  thongh  in  Biggt  v.  Blue,  6  McLean, 

order  in  which  they  are  demanded.  148,  it  was  held,  on  collateral  attack, 

I(  ho  claims  hia  fees,  he  mnst  aaj  lo,  where  no  affidavit  appeared  ou  the 

or  he  moat  not  delay  on  that  account:  record,  that  the  coart  could  not  pre- 

Lick  r.  Madden,  25  Cal.  206.     If  the  same    tliat    there    was  no    affidavit 

prior  Applicant  is  not  in  attendance  bacaose  none  appeared  on  the  record, 

when  hifl  writ  is  ready,  the  clerk  muit  for  the  clerk,  in  copying  up  the  record, 

not  delay  another:  Lidc  v.  Maddtn,  miaht  have  inadrertently  omitted  it. 

30  Id.  210.  Form  and  oonlmft.  —Tho  affidavit 

Affidavit.  —  An  affidavit  beins  re-  most  contain  the  matter  required  by 

quired  by  ttatnte,  it  is  the  affidimt  the  statute,  and  enbatantially  oa  here 

which  brings  tho  power  of  the  court  provided:   Ciaidit  v.  Riddle,  G  Ark. 

into  action;  and  d  there  be  no  affi-  480;    Irvin  v.   Howard,   37   Ga.    18; 

davit,  the  whole  attachment  proceed-  Droit  v.  Hager,  10  Iowa,  550.     The 

ing  ia  incurably  void:  Inman  v.  AH-  words  of  the  atatnte  need  not  be  fol- 

S\H,  65  nL  340;  Endtt  t.  LMroek,  33  lowed,  but  the  words  in  the  affidavit 
bio  St.  254.  So  if  tbero  be  iiT«!nkri-  most  be  eqaivalent  to  those  in  the  stat- 
tics  or  ioanfficiencies  in  the  affidavit,  ute:  DonneUv.  WiOlanu,  21  Hun,  2IG. 
otlier  than  mere  formal  defects,  they  It  is  held  that  unless  required  by 
will  invalidate  the  writ  and  be  ground  statute,  the  affidavit  madeby  apenou 
for  dissolution  of  tho  attachment,  other  than  the  plaintiff  need  not 
and  are  not,  like  other  irrcguUritioB,  show  why  plaintiff  did  not  moke  it: 
waived  by  plfia  to  the  monts:  Maple  WhiU  v,  Stanley,  20  Ohio  St,  423;  or 
T.  Timii,  53  Am.  Dec.  779;  Clark  v.  what  means  he  hod  of  kaowiog  the 
SmilJi,  1  lU.  2S5;  Krwe  v.  WUion,  70  facta:  OUkeaon  v.  Kmahl.  71  Mo.  403. 
Id.  233;  Halley  v.  Jadcaon,  48  Ud.  The  affidavit  need  not  state  the 
254;  Harjadme  v.  Van  Horn,  72  Mo.  probative  facts  necessary  to  establish 
370;  Bray  v.  ifcClurg,  56  Id,  128;  the  ultimate  facta  required  by  stat- 
OidtBca  V.  Coigale,  7  Barb.  253;  Mur-  ute:  Craw/oTd  r.  Boberti,  8  Or.  324; 
nqiT.  .Himtin,  GJHow,  Pr,  511;  Zn^  Whaler  v.  Farmer,  38  Cal.  215; 
«a  V.  BauMt,  7  Sob.  109;  Bndtl  v.  Weaver  v.  Hamcard,  41  Id.  118;  but 
LeStTod:,  33  Ohio  St.  254;  Steaart  v.  an  affidavit  which  merely  avers  that 
MiicAeU,  10  Heisk.  486;  the  reason  the  defendant  is  indebted,  etc.,  on  an 
beinK  that  where  tho  proceedings  are  ezprcaa  or  implied  contract,  is  insuffi- 
attacked  on  tho  gronndTof  insufficiency  cient;  Hiaeley  v.  Delnta,  4  Id,  105, 
of  the  affidavit,  the  attack  is  made,  Nor  cau  an  affidavit  be  in  tho  alter- 
not  on  the  ground  of  mere  irreguiari-  native;  to  state  that  the  debt  has  not 
ties  in  the  proceedings,  but  because  been  secured,  or  if  so  secured  the  se- 
of  the  wont  of  a  proper  foundation  curity  has  become  valueless,  in  the 
for  the  exercise  of  jurisdiction  by  at-  language  of  the  code  is  insufficient: 
tachment:  MapU  v,  ISada,  53  Am,  ffitte  v.  Cahn,  54  Id.  212;  Merced 
Dec  779;  8vue^  v,  Luct.  14  Wend.  Bank  v.  Morton,  68  Id.  300;  and  com- 
237;  Comvd  v.  MeOee,  ft  Yerg,  428;  pare  Iforcro«i  ».  Jfanan,  01  Id  040, 
Slaeart  v.  UiicheO,  10  Heisk.  488;  ^i;Harveyv.FosUr,^M.2m.  It 
Rumbough  v.  WhiU,  II  Id.  2G0;  Mant»  was  decided  iu  this  bst  cose  that,  nat- 
V.  Hendley,  2  Ben.  ft  M.  308;  WIM-  withstanding  this  irregularity  in  the 
a^v.  Brmtttt,  15  Wis.  01.  affidavit,  other  attaching  creditors 
The  affida*it  is  port  of  the  record;  conld  not  take  advantage  tiicrcof; 
Stajiea  v.  Fairddtd,  3  N.  Y.  141;  while  tho  defendant  might  have  pro- 
Ua^et  T.  Tuidt,  53  Am.  Dec.  779;  cured  the  dissolving  of  the  writ,  yet 
Am  v.  Comnamkrner*,  4  CoL  468;  its  lien  remained  as  to  other  creditors. 
Shivert  v.  WiUon,  5  Ear,  ft  J.  130)  If  tho  affidavit  state  that  tho  demand 
Ford  V.  Woodwaid,  2  Smedea  ft  M.  is  on  a  contract  for  the  direct  pay- 
260;  WaU  v.  Camn,  4  Heisk.  532;  ment  of  money,  and  then  set*  out  liow 
Conrad  v.  McOee,  0  Yerg.  428;  and  if  it  accrued,  it  will  be  snfficient:  Bowere 
Done  appear  on  the  reocml,  in  case  of  v.  London  Bank  <•/  Utah,  3  West 
a  collateral  attack  no  evidence   (ex-  Coast  Rep,  255  (Utah), 
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An  affidavit  wholly  omitting  tha  to  aostate  isnot  objectioiUiblc:  Aarite 

statement  of  tbe  amoant  of  the  in-  t.  MarahaU,  3   AU    44;    O'Brien  v. 

;   del)l«diies»  is  fataUy  defective;  Jfm-  J)ani'i,2Blackf.290;/nii»v.£fi>i«tn/, 

'  ihail  V.  AlUy,  25  Tex.  342.     In  lUt-  37  Go.  18. 

-  ing  the  amount  of  the  indebtednesa,  Tbe  omiuioii  to  state  tbat  the  writ 
it  is  no  objection,  however,  that  the  ii  not  Bonght  to  hinder,  delay,  or  de- 
plaintiff  might  have  claimed  more  frand  creditors,  is  a  fatal  detect,  and 
than  he  did:  Htmie  v.  SvJtatey,  6  it  ia  held,  caimot  be  supplied  by 
Blackf.  273.  Bnt  the  statement  of  amendment:  Salt  v.  fruuAon,  40  Ala. 
tha  anm  shoald  ba  certain:  Laihrop  v.  406;  and  it  is  held  that  the  denial  of 
Bnvdtr,  10  Wis.  203.  intention  maat  be  in  the  disjunctive. 

An  omission  to  state  that  the  sum  and  that  a  denial  of  intention  to  hin- 

wai  dae  over  and  above  all  counter-  dor,  delay,  and  defraud  is  insofficient: 

claims  and  set-offg,  aa  required  by  See  Jfooay  v.  Xffijr,  &STex.  532;  Lam- 

the  statute,  was  held  a  fatal  defect;  Hn  v.  Dovglatt,  27  Hun,  517. 
DomvU  T.   WiUiamt,   21    Hun,   216;        At  to  irrtgtdaritUM  m  a^^davitt,  gen- 

Rwpert  V.  Bang,  S7  N.  Y.  141.  erally,  and  tbe  effect  thereof,  see  tha 

But  no  statement  as  to  how  the  debt  note  to  Friedetibarg  v.  Picraon,  79  Am. 

accrued  being  required,  an  omission  Dec  164  et  seq. 

g  146.   [144.]     Upon  61ing  the  affidavit  with  the  clerk, 

-  the  plaintiff  shall  be  entitled  to  have  the  writ  issue  as 
soon  thereafter  as  he  shall  file  with  the  clerk  his  under- 
taking, with  one  or  more  sureties,  in  a  sum  not  less  than 
one  hundred  dollars,  and  equal  to  the  amount  for  which 
the  plaintiff  demands  judgment,  and  to  the  effect  that 
the  plaintiff  will  pay  all  costs  that  may  be  adjudged  to 
the  defendant,  and  all  damages  which  he  may  sustain 
by  reason  of  the  attachment,  if  the  same  be  wrongful  or 
without  sufficient  cause,  not  exceeding  the  sum  specified 
in  the  undertaking.  With  the  undertaking  the  plaintiff 
shall  also  file  the  affidavits  of  the  sureties,  from  which 
affidavits  it  must  appear  that  such  sureties  are  qualified, 
and  that  taken  together  they  are  worth  double  the  amount 
of  the  sum  specified  in  the  undertaking,  over  all  debts 
and  liabilities  and  property  exempt  from  execution.  No 
person  not  qualified  to  become  bail  upon  an  arrest  ia 
qualified  to  become  surety  in  an  undertaking  for  an  at- 
tachment. 

UndertaldiiS.  —  The  filiiu[  of  an  plaintiff,  it  waa  held  void:  Baiedift 

undertaking  is  a  jurisdictional  requi-  v.  Brag,  2  Cal.  2N. 
site,  and  absence  of  a  bond  will  ren-        Form  of.  — The  form  of  bond  pre- 

der  tbe  anbsoqaeat  proceedings  void:  scribed  by  the  statute  should  be  fol- 

AhAama     Bank    v.     FUzpatrick,    4  lowed:  Simoa  v.  Sletier,  2o  Kaa.  155; 

Humph.  31 1 ;   Van  Loon  v.  Lyinu,  Gl  and  this  form  has  been  hold  to  be  ex- 

N.  Y.  22;  Tiffany  v.  Lord,  05  Id.  310.  elusive  of  any  other:  Ama>  v.  AUmtt, 

So  where  tho  nudertaking  was  eie-  2  Smedes  &  M.  215;  though  a  com- 

cuted  after  tho  writ  bajl  been  levied  mou-law  bond   has   been  held  suffi- 

and    attacbmcut    dismissed    by   the  cient;  Bama  v.  ffebiler,  10  Mo.  258; 
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S.  C,  S7  Am.  Deo.  132.    Whsra  a,  remote:   Beath  v.  Lent,  1   Col,  412.  Oct.  11. 1812. 

Ii«id  i*  nqntred,  the  court  oannot  The  enretyia  not  liable  as  a  trespasser,  tl^ 

bU  nuney  <«  otber  T»liubls  aacnri-  bat  oclj  on  liis  coatnict:  HcDonald 

ties  ia  lieu  tlMKof:  Bta»-v.  McIhMtid.  t.  Feit,  49  Cat.  354.     The  recitals  in 

41  Eon,  219.  statutory  imdertakiBga  are  conclusive 

A  »(vd  omitted  by  mistake  whera  of  the  facts  stated;  McMUlan  v,  Dana, 

tlie  wwding  of  the  st^nto  is  followed,  18  Id.  339.     In  an  action  af;;aiiiBt  sev- 

ind  it  is  apparant  irhat  word  was  eral  where  the  bond  wm  "to  pay 

tnteuled,  may  be  ropplied  withont  whatever  judgment  may  be  rendered 

fint  refcrming  the  contract:  Fraaial  a^nst  said  defendants,"  and  judg- 

T.  Slem,  44  Ou.  ICS.  ment  was  obtained  affainst  one  only, 

QMJiJlea&ni  (if  turelia.  —  See  S  118  the  enreties  were  held  liable  oa  the 

[116],  miera  the  qualifications  of  bail  bond  for  tho  amount  of  the  judgment: 

•re  praBsihed.  Hevneniaim  v,  Edtr,  17  Id.  433. 

Lial^if/  titTtiiea.  —  Duna^^  for        Actions  on  attachment  bonds: 

dspndation  of  nnl  estate  durmg  at-  &ee  the  extended  note  to  Burton  t. 

tschmeot,  where  poaaession  was  not  Knapp,  81  Am.  Dec.  467,  '^''H^'^'ng 

ttken  under  the  writ,  were  held  too  this  topio. 

§  147.  [145.]     The  writ  shall  be  directed  to  the  sheriff  ot*.u,tee2, 

of  any  county  in  which  property  of  such  defendant  may ~- 

be,  and  shall  require  him  to  attach  and  safely  keep  all  directed  and 
,  ^  J  r  ^ii^t  to  ttato. 

the  property  of  such  defendant  within  hi3  county  not 
exempt  from  execution,  or  so  much  thereof  as  may  be  "  "'■  *"■ 
sufficient  to  satisfy  the  plaintiff's  demand,  the  amount 
of  which  shall  be  stated  in  conformity  with  the  com- 
plaint, together  with  costs  and  expenses.  Several  writs 
may  be  issued  at  the  same  time  to  the  sheriffs  of  differ- 
ent  counties. 

Writ  —  Amount  of  indebtedness  not  void  as  against  defendant  becaose 
Bnnt  be  stated  in  conformity  with  it  stated  a  less  snm. 
Hh  complaint,  or  the  writ  will  be  Wbere  iaaued  to  several  counties, 
yiU:  BotKTi  V.  Oidon  Bank  of  Utah,  each  writ  bears  the  force  and  effect  of 
SWestCojutltep.  255  fUt^);  though  an  original  writ,  and  ia  to  be  issued  as 
a  Bted  v.  Kattuetu  Bank,  5  Blackf.  such,  and  not  aa  a  duplicate:  Saimdert 
SQ,  it  was  held  tliat  the  writ  was    v.  Cobanbui  L.  I.  Co.,  43  Miso.  683. 

£  148.  [146.]    The  rights  or  shares  which  such  de-  oot.  ii.  isBa, 

fendant  may  have  in  the  stock  of  any  association  or  cor- 

poration,  together  with  the  interest  and  profits  thereon,  attachable. 
and  all  other  property  in  this  state  of  such  defendant,  ^^^  ^^, 
not  exempt  from  execution,  shall  be  liable  to  be  attached. 
Tha  sheriff  shall  note  upon  the  writ  the  date  of  its  deliv- 
eiy  to  him,  and  shall  make  a  full  inventory  of  the  prop- 
erty attached,  and  return  the  same  with  the  writ. 

Wlist  proparty  attachabls.  —  Adama  v.  Htulell,  G  Id.  113.     But  as 

^operty  in  the  cnatody  of  the  law  or  to  receiver,  see  Adam*  v.   Woodt,   0 

■iUm bands  of  are«eiver  appointed  Id.24.     Asberiffcannotattoch money 

I7  s  conmotent  court  cannot  be  at-  collected  by  him  on  an  execution  and 

iHbed  witliont   penninion    of    tha  in  bui  own  bands:  Olymerv.  WilUt,  3 

nut:  Tvba  Co.  t.  Adam,  7  CaL  36]  Id.   363.     That  the  interest  one  baa 
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ID  Bheep  beloDgiag  to  anotlier  and  to  Bieer  etc  Go,,  S  Id.  1S6;  Nagtee  v.  P. 

bo  carad  for  on  shares  cannot  be  at-  W.    Co.,  20  Id.  633;  FarmtrJ  Nal. 

~  tacheil,  see  Taolig  v.  Wingate.  62  Id.  Oold  BarJc  v.  JKiJuyB.  58  Id.  600;  un- 

310.  less  the  pnrchascr  nndor  the  atUcli. 

Corporate   tUxk.  —  The   penon   in  ment  has  notice  oE  tbe  trwufer,  io 

whose    name    a  mortKagor'i    iharea  which    cue   tbe    transfer    is   gooJ; 

stand  on  the  books  is  the  only  proper  Tfeston  v.  Bear  JtUer  etc.  Co, ,  S  Id.  425; 

garnishee:  Edieardt v. Beagitol,7 Cal.  Strtmtv.  Naloma  W.  Co.,  9  Id. 78. 
162.     One  in  whose  name  stock  itud*        Partntnh^   bitfretti    may  ba   at- 

which  has  been  Maigned  as  security  ta«faed  for  ladiTidual  debts;   WrijU 

baa  an  attachable  interest:  Farmert'  v.    Ward,  63  CaL  S25;  hat  a  sepa- 

Jfai.  Cold  BatJs  v.  WUmo,  68  Id.  GOO.  nte  creditor  attaching  the  interest 

A  person  who  pnrchasea  at  a,  sheriiT's  of  one   member  of   a  firm  acquires 

sale  Rtocks  of  an  incorporation,  know-  merely  t,  lien  upon  anything  com- 

ingthat tliecertificates  of  Bochstocks  ingto  tbe  partaer after •  BetOement 

have  been  prerioiuiy  hypothecated,  of  the  partnerahip  affiurs:   SMnto* 

is  chargeable  with  notice  of  such  fact,  v.  Teaa,  38  OaL  614;  KagUe  y.  Mhf 

and  takes  the  same  aabject  to  the  (urn,  8  Id.  HO. 

claim  of  the  pledgee;   Wtitonv.  Biar        Exempt    property.  —  All    property 

letter  eifC  Co.,  6  M.  429.     An  assign-  aubjact  toeiccntion  is  attachable,  and 

ment,  by  the  delivery  o£  the  certiti-  tho  only  property  or  intereata  not  at- 

cate,  without  transfer  on  the  booka  of  tocbablo  ore  such  as  are  exempt  from 

a  corporation,  is  not  sufficient  to  de-  execution.     As  to  what  is  so  exempt 

feat  an  attachment:   Wuton  v.  Bear  see  g2Se  [279],  pott. 

g  149.  [147.]    The  sheriff  to  whom  the  writ  ia  directed 
-  and  delivered  shall  execute  the  aame  without  delay,  as 
follows: — 

1.  Real  property  shall  be  attached,  by  leaving  with 
the  occupant  thereof,  or  if  there  be  no  occupant,  in  a 
conspicuous  place  thereon,  a  copy  of  the  writ  certified 
by  the  sheriff; 

2.  Personal  property  capable  of  manual  delivery  ta 
the  sheriff,  and  not  in  the  possession  of  a  third  person, 
shall  be  attached  by  taking  it  into  his  custody; 

3.  Other  personal  property  shall  be  attached,  by  leav. 
ing  a  certified  copy  of  the  writ,  and  a  notice  specifying 
the  property  attached,  with  the  person  having  the  pos- 
session of  the  same,  or  if  it  be  a  debt,  then  with  the 
debtor,  or  if  it  be  rights  or  shares  in  the'  stock  of  an 
association  or  corporation,  or  interest  or  profits  thereon, 
then  with  such  person  or  officer  of  such  association  or 
corporation  as  this  code  authorizes  a  summons  to  be 
served  upon. 

Writ,   bow    exocutad,    gener-  cnting  process.    He  is  not  boond  to 

ally. — The  sheriff  mnat  execute  the  start  on  the  instant   of  rcc--~' —  ~ 

writ  without  dels^,  and  with  reason-  writ  to  eiecate  it,  without  r. 

ablc  diligence:   IVIualon  v.  Ifeeilte,  lo  anything  else.     Reasonable  d 

Cal.  45.     He  ia  responsible  only  for  in  the  execntion  of  process  asj 

unreasonably,  or  not  reaaoriably,  cxc-  upon  tbe  particul.Lr  facts.     The 
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.    o  far  OS  to  m&ka  the  

spDOBiUa  for  Oie  acta  of  the  ktter, 
but  not  BO  far  oa  to  require  of  tbe 
■herifT  impoBsibilities  or  to  impose 
nnconsciomibla  ExoctioiLs:  W/iilney  v. 
BtiUtr^ad,  13  Id.  335.  Where  de- 
fendant's property  is  already  in  tha 
sheriff's  possession  under  a  previous 
attachmeut,  all  he  has  to  do  to  cSect 
a  valid  levy  is  to  retom  the  attaoh- 
'nent;  O'Coniior  ».  Blaix,  29  Id.  315. 
He  must.serve  the  attachments  in 
the  order  in  which  they  oome  into 
Wa  hands:  Lick  v.  Maddtn,  25  Cal. 

Keal  property.  — From  the  fact 

*at  levy  or  --■■    -'-■-  ' ' 

PMued  by  a 

*w»tbeBtri._^ 

'■■  Slita,  28  N.  J.  L.  201.     A  levy 

^OQot  be  made  by  leaving  a  copy  on 

"lo  premises  nnhuis  it  appears  that 

tis    premises    were   not    occupied; 

■j^tcitif  »,  StraOim,  5  Saw.  475;  and 

«o  fBtum  sbonl.!  show  that  tact:  Id. 

*"«  Mrvice  by  leaving  a  copy  on  the 

P3nii^ci  is  not  good  nnless  the  copy 

/|*^  Ie£t  in  a  conspienona  place  tbcro- 

r;   -1*1-     It  is  a  copy  of  the  writ,  and 

St   "■  "notice  thereof,  which  must  be 

jl   -SAny  V.  Baird,  43  CaL  577. 

u  r^^'*"B  have  been  numerous  decisions 

K^iS  "^hat  is  real  property  within  this 

„  ^f  «>-  It  includes  any  interest,  legal 

3;r^**.»«-it»ble:  Full  v.  Foiclie,  53  cSl 

|^*^&«,  for  eiample,  the  interest  of  a 

le^^^XAxnt  debtor,  whose  real  estate  has 

tin^^    aold  under  execution,  nntil  the 

Fat      ^^'  redomptiOQ  is  past:  Kjiight  v. 

oXT"   ^1A.n%;  llcMitlanY.  Rklia,-d4, 

«X.«~  415;  a  mining  claim  BO  far  as  not 

^    >*^J)toJ  by  Liw:  McEeon  v.  Babee, 

Wifj-    142;    also    the    pay-dirt    and 

T^^ii^Es:  Jojiay.  Jachaa,  9  Id.  237; 

W^ttigb  the  claim  ho  mortgaged:  H<^ 

t(U  v.  MarSn,  22  Id.  645;  the  indebt- 

oJncsa  of  the  purchase  pries  of  reaj 

catate:  Jlosa  v.  Ifeintsen,  33  Id.  313; 

tbe  Interest  of  a  strcet-rsibMad  com- 

fony  ia  a  street,  arisins  out  of  its 

itatutory  aathority  to  lay   down  a 


track  i 
car*  for  hire:  If.  . 
32  IJ.  490. 
When  the  jcdz 


I  of  a 
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rment  debtor  has  an 
1,  well-defined  parcel 
of  a  larger  tract,  it  is  extremely  imwa- 
lar,  to  Bay  the  least,  to  levy  upon  his 
interest  tn  tha  general  tract,  instead 
of  the  particolar  parcel;  probably  the 
timoBz  m  possessioa  of  the  larger  tract 
would  be  entitled  to  enjoin  a  sale, 
18 


except  of  the  smallar  dcSued  portion:  o 
Logan  v.  HaU,  42  Id.  650.  * 

Personal  property  capable  of 
manuEil  delivsry.  — The  sheriff 
must  actually  take  into  his  possession 
or  ccmtrol  property  of  this  descrip- 
tion: State  V.  Comditu,  S  Or.  40;  or 
the  levy  will  be  void:  I^  v.  SUtnUler, 
67  Iowa,  262.  A  levy  on  goods  ca- 
pable of  manoal  delivery  which  the 
officer  does  not  see  or  have  in  his  pos- 
session is  void:  Hcrron  v.  Hughes,  25 
Id.  556.  The  sheriff  must  do  some 
act  which,  but  for  the  writ,  would 
render  him  a  trespasser.  A  house,  if 
personal  property,  is  "capable  of 
maooal  delivery,  and  Bhould  be  at- 
tached accordingly:  Coleman  v.  CoUier, 
11  Pac.  C.  L.  J.  567. 

For  a  full  discussion  of  the  topic  of 
attachment  of  personalty  generally, 
sea  the  noto  to  I/oUietsr  v.  Oood<ue, 
21  Am.  Dec.  C77. 

Personal  property  not  capable 
of  manual  delivery.  — A  house,  if 
personal  property,  is  "  capable  of 
manual  delivery,  and  should  be  at- 
tached accordingly:  ColeTnanv,  CoUier, 
irPac.  C.  L.  J.  6G7.  Personal  prop- 
erty in  possession  of  third  persons  is 
attachalilo  under  the  third  anbdivisioD 
of  this  section;  Spauldinj  v.  Kennedy, 
6  Or.  208.     Execution  ef  an  attach- 


V.  Seara,  13  Id,  70.  In  attaching  the 
interest  of  a  partner  in  the  firm  prop- 
erty for  an  indivldnal  debt,  the 
sheriff  may  take  posBessioii  of  the 
entire  firm  assete  nndor  such  writ, 
and  tnuisfer  the  possession  to  the 
judgment  purchaser,  who  then  be- 
comes a  co-tenant  with  the  other 
partners:  WriglJ  v.  Ward,  65  Cal. 
The     aberiff  may    levy    upon 

Id.  378. 
held  in  i 
against  one  of  the  co-tenants:  Veaeh 
V.  Adam*,  51  Id.  609,  For  a  contest 
between  an  attaching  creditor  of  a 
co-tenant's  interest  and  a  mortgagee 
of  a  mortgage  given  for  owelty  of 
partition,  see  W/iitney  v.  McCog,  60 
Id.  627. 

The  sheriff  cannot  maintain  an 
action  tor  the  recovery  of  a  debt  or 
credit  levied  upon:  Sviilttte  v. 
Mdhado,  1  Cal.  104.  Money  in  the 
hands  of  the  sheriff,  collected  on 
executiim,   ia  not  a  "debt"  due  to 
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Oci.  11,  IMi,       tlio    execution    pUmtiff.     Clymer   v.  tlmewM  prior  in  right;  Forf  v.  Man- 

>'"■ ITffili,  3  Cal.  365.     It  wm  »aid  that  lorn,  18  Id.  Wa     After  delivery  and 

the  t«st  ia,  whether  defendant  could  presentation  of  as  order  hy  defenilant 
maiataiu  a^aiiut  the  garnishee  on  ac-  on  the  gamiihee  for  the  whole  debt, 
tion  of  debt.  If  so,  the  liability  is  the  debt  cannot  be  attached  by  dc- 
attachable,  but  not  othenvise:  HaaiU  fendant'e  creditor;  Wlicatici  v.  Stnbf, 
V.  G.  I.  W.  U.  Cong.,  35  Id.  3a6.  12  Id.  92;  PUrct  v.  Sobtaimt,  13  Id. 
It  ia  eflBcntid  that  a  credit  ciist  at  116;  Popt  v.  Hath,  14  LI.  403; 
tliQ  time  of  the  attachment:  .yOTTu  V.  Drake  on  Attachments,  c.  37;  Blaek 
Burgoyne,  4  Id.  409.  And  if  the  de-  v.  Paul,  10  Mo.  103;  Lovetg  t.  Cold- 
fendanthaaasGignedaUthatisduohim  toeli,  4  Ala.  6S4;  Corttr  v.  Craig,  I 
under  a  contract  with  the  garnishee,  Wash.  C  C  424. 
tlio  aarniahment  reaches  neither  that  If  an  execution  is  placed  in  the 
which  has  been  assigned  nor  that  hands  of  a  sheriff,  with  directions  to 
which  will  become  dno  on  further  levy  on  a  aum  of  money  iu  the  hands 
performance  under  the  contract:  Early  of  a  corporation,  and  he  exhibits  the 
V.  lifdwood  City,  51  Id.  157.  So  the  execution  to  the  company  aod  de- 
indcbteiloeas  of  the  maker  of  a  note  maods  the  money,  the  facta  tliat  the 
before  its  maturity  is  not  attachaiLle:  company,  while  admitting  that  it  haa 
Orfipr^v,  Hi'jgins,  10  Id.  339.  Credi-  the  money,  refuses  to  deliver  it  to  the 
tor  of  judgment  creditor  cannot  gar-  sheriff,  and  that  the  sheriff  cannot 
uish  judgment  debtor:  Norton  v.  Win-  seize  or  take  manual  possession  of  the 
/er,10r.47;i)e«]jnInT.Croio,14Id.404,  money,  and  that  the  plaintiffs  at- 
TVhere  a  tort  has  been  committed  torncy  has  notice  of  these  thinn  at 
against  defendant,  until  defendant  the  time,  do  not  excuse  the  sheriff  for 
elects  to  treat  the  tort-feasor  sa  hia  failing  to  levy  the  eiecutioo,  whether 
debtor,  the  defendant's  creditors  can-  the  company  has  the  money  as  a  dia- 
not  do  so:  Dual  v.  iltklutU,  34  Ca).  tinct  sum  belonging  to  the  defendant, 
SI;  Johnson  v.  Lamjiing,  34  Id.  298;  or  he  is  its  creditor  for  the  amount: 
LncU  V.  DxAoat.  23  Ala.  219;  Howe  v.  WlaU,  49  Cal.  658.  An  a»- 
Drake  on  Attachments,  &45;  but  the  signce  for  the  benefit  of  creditors  cm- 
general  policy  of  tlie  code  would  aeem  not  be  garnished  at  tho  suit  of  aa- 
to  be  to  mako  all  choacs  in  action  signer's  debtor  before  the  assignment 
available  to  the  creditor  as  pnmerty  h^  been  impeached:  IMtfv.  Grttn, 
of  tho  debtor.  Moneys  placed  by  A  Gl  Id,  269.  The  creditor  of  a  corpora- 
in  B's  hands  to  pay  third  persons,  tion  may  garnish  another  corporation 
who,  however,  did  not  agree  to  look  which  is  a  stockholder  in  tlie  defend- 
to  B,  were  held  attachable  as  A's  ant  corporation:  Hugliav,  OrtgoniiJit 
moneys:  CltamHer  v.  Booth,  II  Col,  R'v  Co.,  II  Or.  158.  But  a  stock- 
342.  But  whore  the  slieriff  sold  the  holder  in  a  corporation  cannot  be 
intcrestof  thecreditor inajudgment,  garnished  for  its  debts  to  the  extent 
but  the  creditor  had  sold  it  for  a  val-  of  liis  unpaid  assessments:  JUcKeiireti 
nable  consideration,  and  the  title  was  v.  CroeLcU,  2  West  Coast  Rep.  37 
already  gone  before  the  levy,  the  (Nev. ).  An  executor  or  administrator 
court  held  that  betwseu  tho  two  bona  cannot  be  gamished  for  the  amount 
jJife  purchasers  of  a  chose  in  action  of  an  allowed  claim;  Nortonv.  Hag- 
not  negotiable,  the  purchaser  first  in  don,  2  Id.  41  (Nev.). 

ol^^h.ims,         §  150.   fl48.]     From  the  date  of  the  attachment  until 

it  be  discharged  or  the  writ  executed,  the  plaintiff  as 

|«ijjnent  SB  to  against  third  persons  shall  be  deemed  a  purchaser  in 
good  faith  and  for  a  valuable  consideration  of  the  prop- 
erty, real  or  personal,  attached,  subject  to  the  conditions 
prescribed  in  the  next  section  as  to  real  property.  Any 
person,  association,  or  corporation  mentioned  in  subdi- 
vision 3  of  section  149  [147],  from  the  service  of  a  copy 
of  the  writ  and  notice  as  therein  provided,  shall,  unless 
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^n^  iV, !  152.]  ATTACHMENT. 


°f  paid  to  the  sheriff,  be  liable  to  the  plaintiflF  for  the  £ 

aooont  thereof  until  the  attachment  be  discharged  or  S^nTpatuS.'"  ■ 

tn;  judgment  recoverd  by  him  be  satisfied. 

S  151.  [149.]     If  real  property  be  attached,  the  sheriff  Oct.  ii.  ibg2. 
shall  make  a  certificate  containing  the  title  of  the  cause, 


CerKDcaleot 


the  names  of  the  parties,  a  description  of  such  real  prop-  sheriffon 
erly,  and  a  statement  that  the  same  has  been  attached  at  reaiptopcny. 
(he  suit  of  the  plaintiff,  and  the  date  thereof.     Within 
ten  days  from  the  date  of  the  attachment,  the  sheriff 
shall  deliver  such  certificate  to  the  county  clerk  of  the 
county  in  which  such  real  property  is  situated,  who  shall 
file  the  same  in  his  office,  and  record  it  in  a  book  to  be 
kept  for  that  purpose.     When  such  certificate  is  so  filed 
for  record,  the  lien  in  favor  of  the  plaintiff  shall  attach 
to  the  real  property  described  in  the  certificate  from  the 
date  of  the  attachment,  but  if  filed  afterwards,  it  shall 
only  attach,  as  against  third  persons,  from  the  date  of 
snch  subsequent  filing.    Whenever  such  lien  shall  be 
discharged,  it  shall  be  the  duty  of  the  county  clerk,  when 
requested,  to  record  the  transcript  of  any  order,  entry  of 
satisfaction  of  judgment,  or  other  proceeding  of  record, 
whereby  it  appears  that  such  lien  has  been  discharged, 
in  the  book  mentioned  in  this  section.     The  clerk  shall 
also  enter  on  the  margin  of  the  page  on  which  the  cer- 
tificate is  recorded  a  minute  of  the  discharge,  and  the 
page  and  book  where  recorded. 

FOing  of  cartiflcate  with  ro-  property  ii  to  create  a  lion:  Sialt  y. 

cordar.— ThefiliagwithtberecorileF  Com^Zitu,  6 Or.  46.     Hie  attachment 

does  not  reUte  li«ak-.   WhaOonv.  Ife-  oreditorianotaffectedbyapriorunre- 

fOt  IS  Cal  45.  corded  deed:  Soehtii>ger  t.  Crtigh- 

tb/t  (Oect  of  attMhiueiit  of  real  Ion,  10  Id.  42. 

§152.  [150.]    Whenever  the  sheriff,  with  a  writ  of  upuh.im!, 
attachment  against  the  defendant,  shall  apply  to  any  . 


person  or  officer  mentioned  in  subdivision  3  of  section  Pumfihcenia. 
149  [147],  for  the  purpose  of  attaching  any  property  '"'*■ 
mentioned  therein,  such  person  or  officer  shall  furnish  leor.ssL 
him  with  a  certificate,  designating  the  amount  and  de- 
scription of  any  property  in  his  possession  belonging  to 
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»m""  "^     *^®  defendant,  or  any  debt  owing  to  the  defendant,  or 
the  number  of  rights  or  shares  of  the  defendant  in  the 

OarDtihee  to  " 

faraiih  certiB-  gtock  of  the  association  or  corporation,  with  any  interest 
iaor.844.  or  profits  or  encumbrance  thereon.  If  such  person  or 
laor.eis.  officer  refuse  to  do  so,  or  if  the  certificate,  when  given, 
be  unsatisfactory  to  the  plaintiff,  he  may  be  required  by 
the  court,  or  judge  thereof,  where  the  action  is  pending, 
to  appear  before  bim  and  be  examined  on  oath  concern- 
ing the  same,  and  disobedience  to  such  order  may  be 
punished  as  contempt. 

GamiabinQlLti  Saa  the  lost  Bab>  niahment:  JVbrru  v.  Burgoyne,  4  Id. 

divisioa  of  the  note  to  section  149  409.     Where  B  waa  garnished  in  a 

[147],  antt.  snit  against  C,  the  day  Iwfore  he  ac- 

GamidLee    to    ounrer.  —  The  cepted  an  order  drawn  by  A  in  favor 

order  here  provided  for  is  prooess,  and  of  C,  but  f^ed  to  inform  C  thereof, 

must  be  served  on  the  garnishee  per-  and  C,  for  a  valnable  coosideration, 

soo^y,  and  service  on  his  attorney  sold  the  order,  as  indorsed,  to  D,  an 

is  not  sufQcient.      But   appearance,  innocent  purchaser,  it  was  held  that 

either  In  person   or  by  attorney,  is  B    was    estopped    from    setting   up 

equivalent  to  personal  SErvico:  CorUr  ftgaiost  it  any  antecedent  matter,  ana 

V.   Kotldand,   12   Or.   492;  Curry  v.  is  liable  to   D  for  the   full  ainoant 

Wooduiard,  60  AU.  258.  thereof:   Garviood  v.  Sim^ton,   8  Id. 

Where  a  garnishee  answers  on  oath  101.     A  plaintiff  who  haa  sued  out  an 

that  he  was  released  by  the  plaintiff,  attachment,  and  given  the  necessary 

and  that  the  plaintiff  had  abandoned  notice  to  a  garnishee  that  the  prop- 

his  examination,   be  should  be  dis-  erty  in  his   hands  is  attached,  and 

charged  by  the  court,  aniess  his  an-  subsequently  the  garnishee   frandn- 

,  swer  is  controverted  by  the  affidavit  l{mtly  disposer  of  the  property,  may 

of  the  plaintiff:  Oydm  v.  mils,  3  Cal.  waive  his  lion  on  the  property,  anil 

253.     He  can  only  be  required  to  an-  bring  suit  for  the  value  of  the  prop- 

swcraat«  his  liability  to  the  debtor  erty  against  the  garnishee:  Itobaitib 

ftt  the  time  of  the  service  of  the  gar-  Co.  v.  Landetktr,  9  Id.  SC2. 

yeb.2c.iK.i.iL  g  i53_  |-]5i_]  If  any  of  the  property  attached  be 
Sbiep'rSwHj'  perishable,  or  live-stock,  where  the  cost  of  keeping  is 
BL  iflji. p. 9S.  Ki'eat,  the  »lit>riff  shall  sell  the  same  in  the  manner  in 
which  property  is  sold  on  execution.  The  proceeds 
lliereof  and  other  property  attached  shall  be  retained  by 
him  to  answer  any  judgment  that  may  he  recovered  \\i 
the  action,  unless  sooner  subjected  to  execution  upon 
another  judgment.  Personal  property  mentioned  in 
subdivision  3  of  section  149  [147]  may  be  delivered, 
transferred,  or  paid  to  the  sheriff,  without  suit;  and  his 
receipt  therefor  shall  be  a  sufficient  discharge  accord- 
ingly. 

What  U  periihable  property:       Sales  on  «x«ciition:   See  voU, 
Fisk  V.  Spring,  25  Hun.  3G7.  S9  292  [2S9]  et  seq. 
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§154,  [152.]     The   steriflf   may  deliver  any  of    the  o^^^,im, 

•     property  attached  to  the  defendant,  or  to  any  other  per-  — — 

son  claiming  it,  upon  his  giving  a  written  undertaking  i'""  property 
therefor,  executed   by  two   or  more   suflBcient   sureties,  ,go,.a(;2. 
engaging  to  redeliver  it  or  pay  the  value  thereof  to  the  ^'  °'"  ^"^ 
siieriff,  to  whom  execution  upon  a  judgment  obtained 
by  Ihe  plaintiff  in  that  action  may  be  iaaued. 

BedaUvarr    bond.  —  The    bond  the  property  was  relexed  apcm  ttw 

^en  imder  thia  seetioii,  while  relcas-  execatinu  and  delivery  of  the  bond: 

mg  tie  property  from  cngtody,  doe«  Zn/brjey,  Jfogee,  6Cal.  651;  WtiUam- 

not  diicfiargo  it  from  the  liea  of  the  ton  v.  BlaOan,  9  Id.  501;  but  it  ueed 

•ttubiDciit,  and  this  tboD);h  the  bond  not  aver  the  redelivery  of  the  prop- 

UnuJeinthe  alternative  aa  here  pro-  erty  to  defendant:  McMiUani.  Vaaa, 

Tided;  Ortn/  v.  Peridot,  12  Smedes  h  IS  Id.  339.     As  a  ganend  rule,  the 

)L(E2;  Oauv.  TTiUtanui,  46 Ind.  253.  conaidera,tian    for     tha     undertakiag 

It  ti  not  &  aabatitutioii  of  iecurity:  moat  he  sUegad  luid  proved:   Cobum 

Lot  1.  Adam*,  0  Cal.  277.     A  bond  v.  Piaratm,  67  Id.  306.     So  also  dc- 

■noted  for  the  release  of  an  attach-  mand  apon  the  sureties  uiost  be  nl- 

mmt  CD  property  which   the  sheriff  l^ed  and  proved:  Pierce  v.  WhiUnri, 

bwir  WM  exempt  from  execution  ia  63  Id.  G38;  M<nyan  v.  Mattia,  GO  Id. 

raid  for  want  of  c<MUDderation:   Str-  341.     But  tba  necoaaity  for  such  dc- 

mtfT.  irut,  43  Id.  238;  and  see  Uie  maad  is    to  ba  datoinnined   by   the 

Bsxt  section.     A  substoQtial  compli-  terms  of  ths  sureties'  contract'.  See 

uce  with  this  section,  in  rqspect  to  Pierce   v.    WMling,    mtpra.      At    all 

the  nndeHaking,  is  sufBcient:  Heyne-  events,  judgment  can  never  he  ren- 

SMBW  V.  Eder,  17  Id.  433;  Firmer  v.  dared  against  the  sureties  on  the  bond 

Vauet,   13   Id.   fi53.     If   the  sheriff  until  judgment  against  ths  defendant 

takee  a  sufficient  statutory  nudertalt-  in  attachment:  Morning  v.  Alexcatder, 

ing,  he  fau  no  further  responsibility:  10  Heisk.  GOG. 

CvTM  V.  Packard,  29  Id.  104.  The  The  sureties  are  discharged  on  ten- 
bond  reqnii«s  the  return  of  tlio  prop-  dering  the  full  amount  dne,  to  plain- 
ettj  on  judgment  for  tbe  plaintiff  or  tiff,  aud  the  amount  of  such  tender 
payment  oi  its  value,  and  its  terms  need  not  be  paid  into  eourt;  Curiae  v. 
are  not  complied  with  by  an  offer  of  Packard,  20  Col.  194.  Tender  by 
ictom,  or  by  a  return  oF  a  part:  sureties,  of  the  full  amount  of  judg- 
MibTiikk  V.  ./oMncA,  6S  Id.  341.  ment  recovered  is  e<]uivalent  to  pay- 
Tfae  bond,  thongh  not  in  flia  form  meet  or  release  by  said  plaintiff:  Nor- 
here  [described,  may  yet  be  valid  as  a  vxod  v.  Kenjield,  34  Id.  329;  Curiae  v. 
eonuon-law  bmd:  Stnttk  v.  Fargo,  67  Packard,  29  Id.  194.  So  anreticH  on  a 
CU.  IS7.  redeliverybondarediscliaxgeclbyseiz- 
Id  an  acUon  on  an  undertaking  ure  of  the  some  property  upon  attacb- 
(inn  to  releaae  property  from  attach-  ment,  in  another  suit,  by  the  same 
noA,  Uie  complaint  must  state  that  sheriff:  Duncan  v.  Thonua,  1  Or.  314. 

S  155.  [153.]    If  an  action  be  brought  upon  such  under-  oct  u,  isci, 
taking  against  the  principal  or  his  sureties,  it  shall  be  a  — 


Defense  to  ao- 


defense  that  the  property  for  which  the  undertaking  was  tion  upon 
given  did  not,  at  the  execution  of  the  writ  of  attachment,  undenaidne. 
belong  to  the  defendant  against  whom  it  was  issued. 

S  156.   [154.]     If  any  personal  property  attached  be  oci.  n,  iwi, 
claimed  by  a  third  person  as  bis  property,  the  sherift  g^^^.^^.^.^  - 
may  summon  a  jury  to  try  the  validity  of  such  claim,  ^Jj^ri'.   "' 
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Oct.  11,  ue2,      and  the  same  proceedings  shall  be  had  thereon  with  the 
— ■■   '  — —  like  effect  as  in  case  of  seizure  upoa  execation. 
oct.ai,i87a,»L      §157.   [155.]     If  judgment  be  recovered  by  the  plain- 
upcorerynt     tiff,  and  it  shall  appear  that  the  property  has  beenat- 
iiiamair.         tached  in  the  action,  and  has  not  been  sold  as  perishable 
SI.  1878.  p.  100.    property  or  discharged  from  the  attachment  as  provided 
IS  Or  559         ^y  ''^^*''  '''"^  court  shall  order  and  adjudge  the  property  to 
be  sold  to  satisfy  the  plaintiff's  demands,  and  if  execu- 
tion issue  thereon,  the  sheriff  shall  apply  the  property 
attached  by  him,  or  the  proceeds  thereof,  upon  t!ie  exe- 
cution, and   if  there  be  any  such  property  or  proceeds 
remaining  after  satisfying  such  execution,  he  shall,  upon 
demand,  deliver  the  same  to  the  defendant. 

Sale.  — The  sals  here  ia  a  i&ls  on        Surpbu  ontaie  of  attaehed  proptflf. 

eiecuttoQ,   BJid   is  ^vcraed  by  the  — If  a  creditor  of  defendant  attach 

proviaiona  therefor  in  3  292  [289]  et  tha  aurplua  in  the  ab«riff'a  hand*,  it 

seq.  aeema  tho  aheriS  ia  liable  peraoaally 

An  order  for  aaJa  ia  no  bar  to  an  only,  and  hia  soretiea  ara  not;  People 

action  for  recovery  of  property  ex-  v.  Sttmart,  7  Cal.  144.     In  thia  caaa 

empt  from  execution  and  duly  claimed  the  bheriff  had  gono  out  of  office  bo- 

aa  auch:  Berry  v.   CharUon,   10  Or.  fore  thq  attachment.     When  the  at- 

3C2.  tachment  is  satiaGed,  the  property  not 

Defendant  may  pay  judgment;  but  disposed     of,     aa    well    aa    anrplua 

a  deposit  or  payment  to  the  clerk  ia  moaoya,  are  subject  to  the  rights  of 

notj>ayment:  Stujely  v.  Livermore,  45  the  debtor  or  his  aaaiAnee;  Seaiai  T. 

CaL  G16.  AdHnaoti,  40  Id.  408. 

0(^11,1862,     '    g  158.   [156.]     If  judgment  be  not  recovered  by  the 

plaintiff,   all    the   property  attached,  or  the    proceeds 

^eihf  thereof,  or  the  undertaking  therefor,  shall  be  returned 

to  the  defendant  upon  his  serving  upon  the  sheriff  a 

certified  copy  of  the  order  discharging  the  attachment. 


JiidEment  not 
l>UiD(l(r. 


11. 1S62.         §159.   [157.]    Whenever  the  defendant  shall  have  ap- 

— peared  in  the  action  he  may  apply  upon  notice  to  the 

motprop-  plaintiff  to  the  court  or  judge  where  the  action  is  pend- 
ing, or  to  the  clerk  of  such  court,  for  an  order  to  dis- 
■■^"'-  charge  the  attachment  upon  the  execution  of  the  under- 
taking mentioned  in  the  next  section;  and  if  the 
application  be  allowed,  all  the  proceeds  of  sales,  and 
property  remaining  in  his  hands,  shall  be  released  from 
the  attachment  and  delivered  to  the  defendant  upon  his 
serviug  a  certified  copy  of  the  order  on  the  sheriff. 
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Boid  t*  diacliarge  of  attach-  the  action  lodng  ita  character  oa  one  in  Oct.  ii,  ina, 

mant  — The   bond  or  undertaking  rem:  Benlon  t.  EobtrU,  2  La.    Ann.  8157. 

bjr  deftmbat    nnder    this    aeotion  2AZ;  Barry  v.  Foala,  \  Vet.  SU;  Pto-  ~      ~       ~~ 

intntu  u  u)  ahsolata  discharse  of  pi«  t.  Canieron,  7  111.   168;   Coin  y. 

u«  prsmrt;  from  attachment:  Z>iin-  b'fuJcapeare,  12   Fhila.    190;   Fi/e   v. 

nu  F.  homu,  1  Or.  314;  the  houd  Clark,  2  McCord,  347. 
tabiig  the  place  of  the  property,  and 

S 160.  [158.]     Upon  such  application,  the  defendant  oct.  u,  laes; 


lion  is  made  an  undertaking  executed  by  one  or  more  SSrSo!?''** 
sureties,  resident  householders  or  freeholders  of  this 
etate,  to  the  effect  that  the  sureties  will  pay  to  the  plain- 
lilT  the  amount  of  the  judgment  that  may  be  recovered 
iigainst  the  defendant  in  the  action.  If  the  plaintiff  de- 
mand it,  the  sureties  shall  be  required  to  justify  in  the 
same  manner  as  bail  upon  an  arrest. 

Fcm  of  undertakiiig.  — It  has  sofficient,  is  to  have  the  property  ra- 
Iwa  keld  that  a  common-lair  bond  attached :  See  DadUy  v.  Ooodridi,  10 
nDbraciiigtha  reqniaite  conditions  is  Barb.  169;  Ilart/ord  v.  Pendlelon,  i 
nScicnt:  Cvriac  r.  Paetard,  20  Cal. '  Abb.  Pr.  4G0. 

IMi  Out  T.  £<)gd,  IC  B.  Mon.  Soli.  Justification  of  cniretiea:  Seo 
lie  oid7  remedy,  if  the  bond  is  in-    E3  117-121  [115-119], 

S 161.  [159.]    The  defendant  may,  at  any  time  before  o^t  i,_  ig^x 
judgment,  except  where  the  cause  of  attachment  and  the  '''*' 


ouiae  of  action  are  the  same,  apply  to  the  court  or  judge  ai^har^ 
ibereof,  where  the  action  ia  pending,  to  discharge  the  at-  »''"''™«°*- 
lachment,  in  the  manner  and  with  the  effect  as  provided  «  or.  saa. 
ill  sections  130  [128]  and  131  [129]  for  the  discharge  of '"'"^ 
a  defendant  from  arrest. 
8 162.  [160.]    When  the  writ  of  attachment  shall  be  Oct  ii,  im. 


fully  executed  or  discharged,  the  sheriff  shall  return  the 
aamc,  with  bis  proceedings  indorsed   thereon,  to 
derk  of  the  court  where  the  action  was  commenced. 


BitaziL — The  Btatate  contains  no        The  return  is  not  conolusive,  bnt  ^*'' 

/-^^ 

'ic/iota  V. 


12  Or.  m. 


cipien  prorisioD  requiring  that  all  is  prima  fads  evidence  of  the  facta 
IbaictsiwccssUTtoavalicrieryBball  stated:  Ifklioiav.  PaOen,  18  lie  2?' 
I«  set  oat  in  the  retom;  JtiUa-  v.     3.   O.,  3G  Ajn.  Dec.  713;  Palmer 


'^^umO^  11  CaL  233.     Bot  it  is  the     Tha]/er,   28    Conn.   Z3T;    Pomray   v. 
■■'tjni  the  sheriff  to  set  them  oat:    PajTidu,  9  Iowa,  140. 
Siarpur.Boin*.  *3Id.B77. 

1 163.  [161.]    The  order  provided  for  in  section  152  oct  n,i86i. 

[150]  shall  require  such  person  or  officer  to  appear  before 

wh  court  or  judge  at  a  time  and  place  therein  stated.  gamisueB. 
In  the  proceedings  thereafter  upon  such  order,  such  per-  j,  ^^  ^^ 
SOD  or  association  or  corporation  shall  be  known  as  the  '*'^'-  ''*■ 
guaiahee. 
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;t^ii,i9C2,         g  1G4.   [162.]     After  the  allowance  of  the  order,  and 

before  such  garnishee  or  officer  thereof  shall  be  thereby 

'i^^Xae°'  required   to  appear,  or  within  a  time  to  be  specified  in 

or.r«).        the  order,  the  plaintiff  may  serve  upon  such  garnishee 

oJ;mJ:        or  officer  thereof  written  allegations  and  interrogatories 

touching  any  of  the  property  liable  to  attachment  as  the 

property  of  the  defendant,  as  provided  in  subdivision  3 

of  section  149  [147],  and  to  which  such  garnishee  or 

officer  thereof  is  required  to  give  a  certificate  as  provided 

in  section  152  [150]. 

i:tu.x88a.         §  165.  [163].     On  the  day  when  the  garnishee  or  offi- 

cer  thereof  shall  be  required  to  appear  before  the  court 

itniiihoe.       or  judge  thereof,  he  shall  return  the  allegations  and  iu- 

600         terrogatories  of  the  plaintiff  to  the  court  or  judge,  with 

'  "'■  *"*■        his  written  answer  thereto,  unless  for  good  cause  shown 

a  further  time  be  allowed.     Such  answer  shall  be  ou 

oath,  and  shall  contain  a  full  and  direct  response  to  all 

the  allegations  and  interrogatories. 

Answer  of  gamiobeo.  — An  an-    garnishes    ia    anthorized:    Fault    t. 
Bwer  is  required;  no  demorrer  by  the    Ala*ka  O.  it  S.  if.  Co.,  S  Saw.  430. 

ct.  11. 1864         §  166.  [164.]    If  the  garnishee  or  officer  thereof  fail 

to  answer,  the  court  or  judge  thereof,  on  motion  of  the 

"o'lu'pritar^  plaintiff,  may  compel  him  to  do  so,  or  the  plaintifT  may, 
at  any  time  after  the  entry  of  judgment  against  the 
defendant  in  the  action,  have  judgment  against  the  gar- 
nishee for  want  of  such  answer.  In  no  case  shall  judg- 
ment be  given  against  the  garnishee  for  a  greater  amount 
than  the  judgment  against  the  defendant  in  the  action. 
ci.  11.1861;         §  167,  [165.]    The  plaintiff  may  except  to  the  answer 

of  the  garnishee  or  officer  thereof    for  insufficiency, 

xMpioMto  ^,j(_j,jj^  such  time  as  may  be  prescribed  or  allowed,  and 
if  the  same  be  adjudged  insufficient,  such  garnishee  or 
officer  may  be  allowed  to  amend  his  answer,  on  such 
terms  as  may  be  proper,  or  judgment  may  be  given  for 
the  plaintiff  as  for  want  of  answer,  or  such  garnishee  or 
officer  may  be  compelled  to  make  a  sufficient  answer, 
ctu.  u^         g  168,  [166,]     The  plaintiff  may  reply  to  the  whole  or 

part  of  the  answer  within  such  time  as  may  be  prescribed 

uwer.  or  allowed,  and  the  issues  arising  thereon  shall  be  tried 
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13  ordinary  issues  of  fact  between  plaiutifF  and  defend-  9^^^^"^ 

ant.    If  the  answer  be  not  excepted  or  replied  to,  within  _— ~ 

the  time  prescribed  or  allowed,  it  shall  be  taken  to  be  "n*'"- 
troe  and  sufficient  i«  or.  m. 

§  169.  [167 .J     If  by  the  answer  it  shall  appear,  or  if  oet  n,  uti, 

upon  trial  it  shall  be  found,  that  the  garnishee,  at  the  — ^ 

time  of  the  service  upon  him  or  the  officer  thereof  of  aea^'i^t"'* 
/the  copy  of  the  writ  of  attachmeut  and  notice,  liad  any  ^  ** 
property  of  the  defendant's  liable  to  attachment  as  pro- 
vided in  subdivision  3  of  section  149  [147],  and  as  to 
which  such  garnishee  or  officer  thereof  is  required  to 
give  a  certificate  aa  provided  in  section  162  [150],  beyond 
the  amount  admitted  in  the  certificate,  or  in  any  amount 
if  the  certificate  was  refused,  judgment  may  be  given 
against  such  garnishee  for  the  value  thereof  in  money. 
The  garnishee  may  at  any  time  before  judgment  dis- 
charge himself  by  delivering,  paying,  or  transferring  the 
property  to  the  sheriff. 

g  170.   [16S.]    Executions  may  issue  upon  judgments  oct.u,ii63, 
against  a  garnishee  as  upon  ordinary  judgments  between  - 


shall  be  allowed  and  recovered  in  like  manner.  Wit- 
nesses, including  the  defendant  and  garnishee  or  officer 
thereof,  may  be  required  to  appear  and  testify  upon  such 
proceeding  against  a  garnishee,  as  upon  the  trial  of  an 
issue  of  fact. 

§  171.    [169.]     The  court  or  judge  thereof  in  its  dis-  octu,im 

cretion  may,  at  the  time  of  the  application  of  the  plain-  — '■ 

tiff  for  the  order  provided  for  in  section  152  [150],  and  J^ef^iiQii 

at  any  time  thereafter  before  judgment  against  the  gar- 

nishee,  by  order  restrain  the  garnishee  from  paying, 
truDsferring,  or  in  any  manner  disposing  of  or  injuriug 
any  of  the  property  of  the  defendant,  alleged  by  the 
plaintiff  to  be  in  the  garnishee's  possession,  control,  or 
"wing  by  liim  to  the  defendant,  and  disobedience  to 
EDch  order  may  be  punished  as  a  contempt. 

S  172.   [170.]     The  proceedings  provided  for  in  titles  J^"-"*^ 
XIII.,  XrV.,  and  XV.  shall  be  known  as  provisional  ■ 

remedies. 
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CHAPTER  II. 

OF  ISSUES,  TRIAL,  AND  JUDGMENT  IN  CIVIL 
ACTIONS. 

Title  I. —  Op  Isbdes,  and  the  Mode  op  Tbial. 
n. — Of  the  Formation  of  the  Jury. 
III. — Op  the  Conddct  of  Trial  by  Juby. 
IV. — Op  the  Verdict. 
V.  —  Op  Trial  by  the  Court. 
VI.  —  Op  Trial  by  Referees. 
VII. — Of  Exceptionb. 
VIII.— Op  New  Trial. 
IX. — Of  General  Provisions. 
X. — Of  Judgment  in  General. 
XI. — Op  Judgment  of  Nonsuit. 
XII. — Op  Judgment  on  Failure  to  Ansvbb. 
XIII. — Op  Judgment  by  Confession. 
XIV. — Of  Submitting  Controversy  without  Ac- 
tion. 
XV.— ^Op  the  Manner  op  Giving  and  Entering 

Judgment. 
XVI. — Of    the    Lien    of    Judgment    and    Final 
Kecord. 

TITLE  I. 
OF  ISSUES,  and  the  MODE  OP  TRIAL. 
S  173.     The  diEferant  kinds  of  iuuei. 
§174.     Issue  of  bw. 
S  175.     Isaue  of  fact 

S  I7G.     Wtieu  both  U»ue  of  law  and  Eact  uise,  issne  of  law  to  be  fint  triad. 
S  177.     Trill  defined. 
§178.     IssQCB,  Low  tried, 
g  179.     Motion  to  postpone  trial  onaceonnt  of  absent  evideno«. 

on.  II,  isca,         §173.   [171.]     Issues  arise  upon  the  pleadings  when 

V^ a  fact  or  conclusion  of  law  is  maintained  by  the  one 

KndJ^iusue^  party  and  controverted  by  the  other.     They  are  of  two 
kinds,  — 
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^■1,  JlJS-l    ISSDES,  AND  THE  MODE  OF  TRIAL. 

1>  Of  law;  and, 

2.  Of  fact. 

ttens,,  when  Bri»&  —  Whan  %  wml/,  it  b  held  tli»t  thera  u  n*  iwne 

r'^^nd  ftUsged  in  &  com^aint  ia  not  tobe  tried.:  Pardeet.SctieutitU  How. 

,7*'W  in  tha  uuwer,  bnt  a.  oonntar-  Pr,  SOO;  mJ  Ma  Peopio  t.  Nonliem 

^*  w  »et  np,  to  which  there  is  no  S.  R.  Co..  42  N.  Y.  517. 

^  -^74.   [172.]     All  issue  of  law  arises  upon  a  demur-  oct.  ii,  mx 
,,'  '•o  the  complaint,  answer,  or  reply,  or  to  some  part  ~ 

*l73.  [173.]    An  issue  of  fact  arises, —  oct-iLisei, 

,^  '    tJpon  a  material  allegation  in  the  complaint,  con- 

i_     '^ted  by  the  answer;  or, 
1^5  -^  *^pon  new  matter  in  the  answer  controverted  by 
.^^ly;or, 

^i-  ~\Jpon  new  matter  in  the  reply,  except  an  issue  of 
\aw  13  joined  thereon. 

g  176.  [174.]     Issues  both  of  law  and  of  fact  may  arise  oct.  n,  iss% 
upon  different  parts  of  the  pleadings  in  the  same  action. 


In  such  cases  the  issues  of  law  shall  be  first  tried,  unless  uw^doiiacL 
the  court  otherwise  direct. 

Order  of  trial  of  iasnea. — Where    rootod  them  eo  to  be  tried;  Piyy, 
iaaes  o[  fact  have  been  tried  before     Betmelt,   9  Ahb.  Pi.  4G;   Warner  v. 
issaa  of  law,  without  objectioo,  it     Wigera,  2  Sand.  63S. 
vill  be  preanmed  that  the  court  di- 

g  177.   [175.]    Atrial  is  the  judicial  examination  of X)ct. n, isea, 

the  issues  between  the  parties,  whether  they  be  issues  of ■ 

taw  or  of  fact. 

Trial,  wfa&t  conatitntas. — When  hoabeen  pot  inonbotb  aidra;  ABalrev, 

the  merits  of  a  case  ars  brought  up,  Ltt,  1  Abb.  Pr.  125.   So  where  plaintiff 

aud  the  cause  is  placed  on  tho  calen-  was  noniuited  before  any  testimony 

dar,  and  the  issnes,  whctber  oMaw  or  had  beentsken:  Shamionv.  BnitBtr,2 

of  fact,  and  whether  arising  on  the  Id.  377. 

pleadings  or  out  oE  anbsequont  pro-        In  Myjaii  t.  Willcoz,  35  How.  Pr.  • 

cecdings,  are  presented  to  tho  court,  410,  it  is  held  that  a  tnol  is  not  com- 

and  by  the  court  judicially  GTamined,  pleted  until  tho  cause  is  finally  sub- 

tberc  is  a  trial;  Place  v.  BiUUratUt  mittcd  to  the  court,  referee,  or  jury; 

y^Bot.  Co.,  28  How.  Ft.  1S4.     It  is  a  that  the  opening  of  the  cause,  intro- 

trial  when  plaintiff  faila  to  appear  ductioD  of  evidecce,  and  Eumming  up 

vheQ  the  caosa  ia  called,  and  defend-  or  submitting  on  written  pointa  are 

ant  takes  an   order   disoiiBaing   the  parts  of   the  trial     In   Oregon  the 

complaint:  Dodd  y.  Curry,  i  Id.  123;  courta  have  gone  tnrtbcr,  and  hold 

JHora  T.   Oreat   Western  Ins.   Co.,  10  that  a  trial  includes  the  renditioa  and 

Bnsw.  G22.    So  when  a  nonsuit  is  toI-  receiving    of   tha  verdict:    State  v. 

nntarily  inbmiCted  to  after  evidence  Sport*,  i  Or.  199. 

g  178.   [176.]    An  issue  of  law  shall  be  tried  by  the  octn,uM. 
court,  unless  referred  as  provided  in  title  VI.  of  chapter  j^'^ 
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[Chat.  II, 


Oct.  11,  laa.     II,     Au  Ibbub  of  fact  shall  be  tried  by  a  jury,  unless  tried 

■        by  the  court  or  referred,  as  provided  in  titles  V.  and  VI. 

iriBd.  of  chapter  II. 

_trrial,  bafbr«  what  tribtuutL  —    and  «  putj  cMuot  be  deprived  of  it 
m  the  discretioii 


^ 


trial  by  the  bibonal  pre-    in  tl 


right. 


to,  II  Abb.  Pr.,  N.  S.,  29. 


thejD 


deprive 

lodge:  i 


.  11.  IB61.        §  179.  [177.]    A  motion  to  postpone  a  trial  on  the 

■ ground  of  th©  absence  of  evidence  shall  only  be  made 

,e°ui»L  upon  affidavit  showing  the  materiality  of  the  evidence 
expected  to  be  obtained,  and  what  diligence  bos  been 
used  to  procure  it,  and  also  the  name  and  residence  of 
the  witness  or  witnesses.  The  court  may  also  require 
the  moving  party  to  state  upon  affidavit  the  evidence 
which  he  expects  to  obtain,  and  if  the  adverse  party 
thereupon  admit  that  such  evidence  would  be  given,  and 
that  it  be  considered  as  actually  given  on  the  trial,  or 
offered  and  overruled  as  improper,  the  trial  shall  not  bo 
postponed.  The  court,  when  it  allows  the  motion,  may 
impose  such  conditions  or  terms  upon  the  moving  party 
OS  may  be  just. 

ContmuBAceB   generally:    See  u  not   necessaiy  to  move   tlieiefoi 

the   extended    note  to  Sleventon   T.  upon  the  affidavit   reqaired  bj  Ihii 

Sfirniiood,  74  Ap.  Dec  UI-ISI,  dis-  section:  See  Tmtnj  v.  PaXlon,  9  Of. 

ciiBsing  thia  topic  verj  fully.  197. 

The  poirer  to  f;rant  or  refuse  a  eon-  Ah»tnee  <if  romrniuioa  to  take  lali- 

tinuance  ia  regirded  aa  diacretionary.  numy.  —  A  trial  will  not  be  postponcil 

ftod  the  judgment  oE  tiie  court  upon  by  raaaon   of   a   conimiiaLon   to  Ute 

a  motion  to  postpone  will  not  be  re-  testimony  not  being  returned,  unless 

viewed  except  for  clear  Bbuse  of  dis^  it  appear  by  the  nffiiUiTit  that  the 

crction :  Jlftu.Troiw  v.  PerHat,  9  Cal.  teatimony  of  the  witnesa  ii  miteriil 

212;   Kent    Vaiiey  BanJ:  v.    Clieattr,  and  uccessai-y,  and  that  proper  dili- 

65  Id.  49;  LeggtU  v.  Boyd,  3  Wend,  gence  has  been  uacd  toobt&in  it,  la  in 

346;  Hoaard  v.  Freeman,  3  Abh.  Pr.,  the  case  ot  other  evidence,  oe  providoi] 

N.  S.,  292.  by  thia  aeotion:  See  §  820  [810].  poiL 

If  the  party  does  not  mors  for  a  Continuance    for    absonca  '  of 

coatiuiiance  he  waives  his  want  of  matoriol    evidence. — The    party 

preparation,  and  cannot  move  for  a  making  t^e  applicaticoi    must  shos 

new  trial  on  that  ground:  Turner  v,  that  he  has  used  due  diligence  to  pro. 


Slornaoa,  II  Cal.  21.  Unlesa.  indeed, 
ho  has  used  due  diligence,  but  did  not 
know  the  facta  till  afterwards:  Sftn- 
ter  v.  Vigneaux,  20  Id.  450. 

A   bill  of  exceptions   is  the  only 
mode  at  reviewing  refusal  to  grant  ." 


the  attendance  of  the  t 
or  his  testimony  without  succesi: 
Burritt  t.  Witi,  2  Ark.  33;  Pknon  v. 
HoUttvok,  2  CaL  S98i  Ron  v.  Aiuim, 
2  Id.  1S3;  KuMcmd  v.  Btdgaick,  Vi 
Id.   123;   lAghtaer  v.  Mauei,  35  Id. 


jance:  Ji^  v.  Buell,  47  CaL  452;  Lexdn^  v.   Wlale,  45  Id.  TiS 

Hi2.  Jacti  V.  BueU,  47  Id.  162;  Kern  ToJ 

AdJouramBnta.  —  This      section  ley  Bank  v.  CheaUr,  65  Id.  59;  Bm 

does    not     apply   to    odjoammenta  chereaa  v.   Le   Oaen,   2  Johns.   196 

during  a  trial:  See  9  S39  [910],  poU;  Poatra    v.     Loettnood,    9    Id.    133 

and   to   Becure   an    adjournment    it  Hooktr  v.  Bogtn,  6  Cow.  577;  SitoA 
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T.  JTw  Tori  Itu.  Co.,  I  Hall.  223;  accountoFsickneaa:  SeaTTioauuv. Mc-  Oct.  11,18 

AntftM   y.   Brmm,    4   Binn,    243^  Cormkt,  1  N.  Mci.  309;  and  nUo  for  ?l^- 

Criin]i£tft   T.  Spnal,    1    Yeates,   20;  sickneu  in  liU  family:  AUea  v,  Down- 

FoTT  T.  MeDoadl,  1   Baj,  31;  Potter  >n(7,  2  Scam.  454;  bet  aicknew  of  a 

I,  CWort^   UcigB,    22;    BeaAey    v.  vitneu  residing  in  auother  etato  ia 

Annio^,   3  ColdL   232;  Farktr    v.  no  oroiuid  Cor  a  continnance  whcra 

Ltaon,    10   l'«l.    116;    Johiaoa   v.  no  eSorta  have  been  mado  to  take  hia 

Eruu,  15  Id.  39;    WilSami  v.   Bd-  deposition:    Ilamilioita  v.  Moody,  21 

Kirdi,  13  Id.  41;  and  it  is  not  enough  Mo.  79.     So  aickneas  doea  not  Qicose 

furtbajiartytottatethat  he  has  used  lack  of  diligenca  in  procnring  tcsti- 

doe  dihgeoce,  bat  the  faoti  constitnt-  mony  ander  ordinarj'  circnmatonccs: 

isg  inch  diligBbca  moat  be  spttdaUy  Demtag  v.  Ferry,  8  lad.  41S. 

■St  cat  in    tha  affidarit:    Peace    v.  There  ahould  be  some  satiaFactorjF 

Ondman,  IS  Ind.  257.  umrance  that  the  evidence  will   be 

li  a  party  fails  to  anbpcana  a  irit-  forthcoming  at  a  certain  anbscqiient 

DOS  or  to  take  hia  deposition,  where  time:   Ifarper  t.    Lampivo.   33  CaL 

me  or  the  other  is  proper,  relying  616;   Peofk  v.  AAnauer,  47   Id.  98; 

apcm  the  promise  of  the  witaeaa  to  PcopU  v.  Ah  Fat,  4S  Id.  C3.     A  con- 

atlend  the  thai,  of  otberwisa  expect-  tinuance   of    conrse   is  tmnecessary, 

in;  that  ha  will  be  present,  tha  party  nnless  the  ofidenca  can  be  obtained, 

hu  not  nsed  dna  diligence,   and  a  and  that  it  can  be  obtained  nimt  ap- 

cmdonancs  will  not,  iu  general,  be  pear  affirmatively:  Thompaoay.  Loril, 

puted  Urn  it   the  witnesa  is  not  14  Iowa,  591;  pjid  an  affidavit  baa 

1:  ReuMet^t  Adm'n  V.  L^fttie,  6  been  held  insafficiont  if  it  doea  not 

97;  S.  C.,  S5  Am.   Dec.  741;  atato-within  what  time  tho  party  ci- 

um  V.  HUlen,   1   Mill  ConaL    197;  pecta  to  obtain  the  tnatimony:   Bor- 

Dot  V.  ftWoa,  22  HI  103;  Jeter  v.  ran  v.  iftrttiu,  14  La.  Ann.  305. 

Baird,  12  la.   Ann.   3;  Stoenaon  v.  Affidavits  sbonld  state  that  there 

Itlbaa,  14  Kan.  273;   CaTnpbell  v.  are  no  other  witnesses  by  whom  the 

BLudr,  13  Id.  G2;  MadaMK  v.  Ctart-  party  can  prove  the  facts  relied  upon; 

*»,  5  Minn.  217;   Parrish  v.  Oard-  Tliompaon  v.   Abboli,    II   Iowa,   193; 

vr,  3  Harr.    (DcL)  495;    and    this  Eama y.  Ilennessi/,  22  HI.  (i23;  Jarui$ 

iltboodi  tho  witness  had  been  snb-  v.  Shactlock,   GO  Id.   378;  Pitrte  v. 

(naed  by  the  opposite  party:  Jfoore  Pagne,  14  C^.  419;  Pope  v.  DaUon, 

I  GoeBiz,  27  lU.  18.  31  Id.  218;  compare  Oaeiu  r.  Starr, 

There   miut   be    no   neglect,   bnt  2  Litt.  230. 

tmaptaeu  in  mbpteoaing  wibiesse*  Evidence  moat  be  material,  rele- 

oc  taiiu  their  depositiooa:  JVoni  v.  vant,  and  otherwise  admissible  ir  -' 


&497 


&tuii^  a  snbpiBna  to  be  placed  in  t.  SlirUnij,  2  Cal.  4T0;  Thadiara'j  v 

the  haodi  «f  the  sheriff  i*  not  due  Hmaon,  1  Col.  365;  Uann  v.  Watert, 

dfligence,  although    the  witness  re-  30Ga.!S0;  ifcCrtarj/v.  Neicberi'y,^ 

tiJra  u  the  coonty:  SoUrum-r.  Mar-  HI.  496;  Bird  V-  MzEhainr,  10  Ind. 

bl,  11  Tex.  149;  and  failure  of  the  40;  Swenton  v.  AuUman,  14  Itan.  273; 

■Wiff  to  summon  witnesses  is  not  a  St.  Louit  etc  R.  B.  v.  Ransom,  29  Id. 

{oodgniiuid  for  a  continuance  where  29S;  CkaTaben  v.  Nandtej/'a  Hein,  3 

It  ii  i^ciwn  that  the  party  failed  to  J.  J.  Manih.  98;  StUart  v.  ifeffy,  45 

pre  the  proper  directions:  Ooldingr.  Miss.  323;   Cartwriiiht  v.   Gulver,   74 

-(taWT  &.  Cattro,  20  La.  Ann.  458.  Mo.  179;  DiM  v.  Bold,  1  N.  M.  397; 

Tka  forty  must  have  reaorted  to  the  Titat  v.  CrUtenden,  S  Tex.  139;   W'U- 

|4>1  neus  to  proeoie  the  evidence:  ton  v.  Kodoilein,  1  W.  Va.  145;  NaiA 

Mlaui\.Sedgiaiek,nGaLlW;  Pea-  v.   Upper  ApponiatUxe  Co.,  5  Gratt. 

I*  r.  Joeifya,  29  Id.  S63.     Where  *  332;   Ward  v.  Moorty,   1  Wash.  T., 

•iteeM  is  not  obliged  to  attend  with-  O.   8,,    122;    Balblon  8pa   Bant   v. 

<«t  payment  or  tender  of  his  fees.  Marine  Bank,   10  Wis.    120.     There 

Nch  payment    or    tender  intut    be  most   therefore    be   an    affidavit    of 

■Ikwh,  II I  ill  !■  payment  is  waived,  to  nuit«riality,  and  tha  affidavit  ahould 

Ottitla  a   party   to    a   continnance:  likewise  show  Chat  the  expected  tcs. 

""  '  ">■"•■  """^  timony  is  relevant  and  competenL 
And  Uie  court  may  compare  tho  facts 
expected  to  be  proved  with  the  plea, 
and  decide  wbetlicr  or  not  the  tasti- 
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mony  is  material;  McDimgal  v.  Cen-  iE  the  witnoas  ware  presanf  he  woalJ 

_  Iml  BaitL,  3  Ga.  185.  awear  to  the  faot«  set  forth,  tho  ap- 

Affidavit  should  set  forth  facta  pro-  plicatioa  for  a  coatuiiiuica  most  be 

posed  to  be  proved  with  such   cer-  deuied:  Oreen  t.   King,  17  Fla.  452; 

tainty    and    particularity    that    the  Vkieri  v.  HUl,  1  Scam.  307;   W/die- 

conrt  may  judge  of  their  materiality,  hall  t.  Lane,   Gl  Ind.  93;  O'lfcU  v. 

and  the  adveno  party  may,  if  he  aeei  Ifea  York  etc,  Mimny  Co.,  3  Ncv.  141; 

fit,  admit  them,   or  admit  th»t  the  Fish  v.  Miller,  13  Tan.  224;  and  this 

absent    witness    would,    if   present,  rule  applies  equally  where   a,   party 

aweor  to  them:  Cody  v.   Bulltrfitld,  hiuiaelf,  who  is  a  witness,  is  absent: 

1    CoL    377;    Canty  v.    PMadtMda  Eildiena  v.  HuCchint,  HG^.  020;  Palt 

tic  PttroUam  Co.,  33  CaL  6Mi  San-  v.  Tail,  72  Ind.  450;   Prai/a  v.   Gib- 

ford  V.  Cloud,  17  FU.  632;  McBain  v.  boR»,  24  I^  Ann.  231.     So  it  may  be 

Enbx,  13  HI.  7G;  French  v.  Blanchard,  agreed  that  a  deposition  which   has 

10  Ind.   143;  Olds  v.  Olate,  7  Iowa,  been  takea  ma.;  be  read  in  evidence: 

8G;  Broan  v.  Johwon,  14  Kan.  377;  Bond's  Lrsaet,  1  Yeat^  2S4;  and  the 

Dean  t.  Turner,  31  Md.  52;  JUadxhia  absent  party  may  admit  all  that  could 

V.   Clarl:son,   5  Minn.  247;   Datd  v.  be  proved  by  absent  papers:  Baldtdn 

Dolil,  1  N.  M.  307;  .ffw«(  v.  Oreer,  v.    Walden,    30    Ga.   829.     But    the 

3  W.  Va~   1 ;   Wineloui  v.  Brrulles,  15  agreement  that  the  facts  aro  to   ba 

Wis.  394.     The  evidence  must  not  be  taken  as  true  should  bo  without  re- 

mercly  cumulative;  People  r,  T!iomf)-  serve:  ITata  T.  Jlorlon,  0  Ind.    CC3; 

K/n,  4  Cal.  241.     A  oontinuance  wdl  and  a  continuance  should  bo  granted 

not  be  granted  to  obtain  evidence  to  if  the  admission  is  not  broad  enough 

support  an  a:i3wcr,  which,  if  triie,  is  to  cover  all  the  facta  to  which  it  is 

no  defenso  to  tho  action;  Clnibome  v.  expected  tho  absent  witness  would,  if 

Yoenum,   15  Tex.  41;  compare  Lyon  present,   testify;   Peck  v.   Loeetl,   41 

V.  Sleeens,  35  Id.  430.     Tho  affidavit  Cal.   521.     In  cose  of  admiasions  to 

should  show  that  the   witness  is  a  prevent  a  continuance,  the  testimony 

competent  witness:  FtctkA  v.  Blanch-  expected  to  bo  obtained  is  to  be  re- 

anl,  10  Ind.  ,143,  carded  as  actually  before  the  court: 

Admiesiom  by  adverse  parly  d^eaC-  Boj'ja  v.  Merced  MininQ  Co.,   14  Id. 

ijijTiioliaaa/ortonlittuanee.  — If  the  ^d.  358,     The  affidavit  used  to  obtain  a 

Torse  party  admits  or  offers  to  admit  contiunance,  when  the  evidence  there- 

tho  facts  proposed  to  be  proved  by  in  recited  is  admitted  as   given,   ia 

tiio  absent  witness,  or,  according  b>  evidence  of  its  contents,  bat  not  con- 

tho  practice  and    statutes    in  some  elusive   proof:  Slantman  v.     VaUcJo, 

states,  admits  or  offers  to  admit  that  16  Id.  046. 
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I  MS.    Praceedingi  oa  the  trial  of  a  cbaUaage. 

1 IH.    ProcaediiigB  mAj  be  orsl;  judge  to  note  snbstajica  of,  in  bis  miniiteB. 

1 1».    Oath  of  jnrj. 

8180.   [178.]    Trial  juries  shall  be  formed  aa  follows: — oot^ii,iBB3, 
When  the  action  ia  called  for  trial  the  clerk  shall  draw  - 


from  the  trial  jury  box  of  the  court,  one  by  one,  the  bal-  Jut. 
lota  containing  the  names  of  the  jurora  until  the  jury  is  ^  q^  .^2^. 
completed  or  the  ballots  are  exhausted.  If  the  ballots  lor;^ 
become  exhausted  before  the  jury  is  complete,  the  sheriff, 
tinder  the  direction  of  the  court,  shall  summon  from  the 
by-standers,  or  the  body  of  the  county,  so  many  qualified 
persons  as  may  be  necessary  to  complete  the  jury. 
Whenever,  as  in  this  section  provided,  the  sheriff  shall 
summon  more  than  one  person  at  a  time  from  the  by- 
standers or  the  body  of  the  county,  he  shall  return  a  list 
of  the  persons  so  summoned  to  the  clerk.  The  clerk 
shall  write  the  names  of  such  persons  upon  separate  bal- 
lots, and  deposit  the  same  in  the  trial  jury  box,  and  then 
draw  such  ballots  therefrom,  as  in  the  case  of  the  panel 
of  trial  jurors  for  the  term.  The  jury  shall  consist  of. 
tvelve  persons,  unless  the  parties  consent  to  a  less  num- 
ber.   Such  consent  shall  be  entered  in  the  journal. 


g  181.    [179.]     No  challenge  shall  be  made  or  allowed  o=t  n,  lara, 
to  the  paneL     A  challenge  is  an  objection  to  a  particular  rrr. ~ 


juror,  and  may  be  either, —  thspanoeL 

1.  Peremptory;  or, 

2.  For  cause. 

to  the  pamsL — Thii       An  ob]«ction  to  %  juror  on  the 
law  "  challenge  to  the    ^ound  tiiat  he  is  drawn  from  a  par- 


abolisfaod  by  the  above    ticnlar   panel,   and   not    that   he  i 

~^       ection  appliM  u    pemxially  dbqualified  or  improperlT 

trial  jnne*:  Fit^    smnmoned,  JsachaU^atothepaael: 


,   and   the   aection  applies  a«    pemxialty  dbqualified  or  improperlj 

>Enodu  to  trial  jnne«:  .Kft-    smnmoned,  jsachal' *-" ' 

Slate,  2  Or.  227.  SlaU  v.  Dalr,  8  Or. 


§  182.    [180,]     A  peremptory  challenge  is  an  objection  P?K"'  '"'^ 

to  a  juror  for  which  no  reason  need  be  given,  but  upon 

which  the  court  shall  exclude  him.  chftiienge 

dGnDed. 


Pwemptoiy  challaage.  — Each  decide  whether  to  challenge  perem] 
party  nuT  aali  pertinent  qcestiona  to  torily,  or  at  least  bo  it  is  lielil  : 
•how  or  didt  lacU  to  enable  him  to     IVaUon  v.  Wliitaeg,  23  Cal.  379;  Pe 
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p&  V,  Car  Soy,  57  ItL  102.     Bnt  aee  dnring  the  trial  ot  a  challenge   for 

these   cases   explained    in  Ptople  v.  implied  or  actual  bias,  he  Cthouot  cin- 

Baniilton,  62  TiL  377,  where  it  is  de-  bark  in  a  general  eiploration  for  the 

clircd  that  while  a  defendant  may,  sole    pnrpose    of    tatisfj'ing   himaolf 

when  the  opportQuitj  to  interpose  a  whether  it  will  be  sftCe  to  l>e  tried  by 

peremptory  challenge  arues,  hare  the  a  juror  against  whom  no  l^al  objcc- 

benefit  of  any  informatioD  acquired  tions  can  be  nrged. 

§  183.   [181.]    A  challoDge  for  cause  is  an  objection  to 
-  a  juror,  and  may  be  either, — 

1.  General;  that  the  juror  is  disqaalified  from  serving 
in  any  action;  or, 

2.  Particular;  that  he  is  disqualified  from  serving  in 
the  action  on  trial. 

01iallmig«  for  cauaa.  —A  cbal-  CaL  492;  Peopis  v.  Dkk,  37  Id.  279; 
lenge  for  caose  should  specifically  Peopla  v.  Baifmui,  41  Id.  3S:  Maim 
state  the  eaose:  Paige  v.  O'Neal,  12    t.  Olooer,  14  N.  J.  L.  103. 

§  184.   [182.]     General  causes  of  challenge  are, — 

1.  A  conviction  for  felony; 

2.  A  want  of  any  of  the  qualifications  prescribed  by 
law  for  a  juror; 

3.  Unsoundness  of  mind,  or  such  defect  in  the  facul- 
ties of  the  mind,  or  organs  of  the  body,  as  renders  him 
incapable  of  performing  the  duties  of  a  juror. 

Convictioii    of   crime.  —  Under    of  service  as  a  joror;  and  a,  challenge 
g  947  [918]  the  challeooe  for  convic-    for  this  cause  should  uot  be  denied  be- 
n  of  a  felony  would  be  within  aub-    cause  he  was  qualiGed  a 


division  2  of  this  section,  and  subdi- 
vision  I  is  therefore  unnecessary. 
Section  947  [OlS],  which  provides  the 
statntory  qualifications  for  jurors,  is 
broulcr  tliLiu  eubdiviainu  1  of  the 
above  section,  in  that  it  provides  that 


juror  who  has  been  convicted  eitl 
of  a  felony  or  of  a  misdemeanor 
volving  moral  tnrpitnde. 

See  flie  next  paragraph  of  this  no 

Want  of  statutory  qualiflt 
tions.  —  As  to  what  are  the  qual 
cations  for  a  trial  juror,  see  sS  9' 
948  [918,  919],  post. 

A  juror  is  presumed  col 
Pwpfc  V.  BrotJiertoTt,  47  Cal.  3 
qoaiiUcations  must  exist  at 


yie,  55  1  .   _.    ...      _  ,       ._ 

juror  on  the  ground  of  incompetencj 
under  the  statute  is  waived  by  failure 
to  challenge  at  the  proper  time :  State 
V.  McDonald,  8  Or.  113.  And  want 
of  Docessary  qualifications  under  tho 
Btatnte,  if  not  discovered  until  after 
tho  trial  (even  in  a  capital  case),  will 
not  be  ground  for  a  new  trial:  State 
V.  Poioers,  10  Id.  145,  a  case  in  which 
after  tho  trial  it  was  discovered  that 
the  juror  had  been  convicted  ot  a  fel- 

ig947,    ony. 

Uasoundneu    of    mind:      See 

letent:    §9*7  [9181. 

;.   His      Exemption  from    Mrvioe    as 

e  time    juror:  See  g  913  [919]. 


%  185.  [183.]  Particular  causes  of  challenge  are  of 
-  two  kinds, — 

1.  For  such  a  bias  as,  when  the  existence  of  the  facts 
ia  ascertained,  in  judgment  of  law  disqualifies  the  juror, 
and  whi<^h  is  known  in  this  code  as  implied  bias. 
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2.  For  the  existence  of  a  state  of  mind  on  the  part  of  o^ii-wi 

'^e  juTor,  in  reference  to  the  action,  or  to  either  party, 

"^^ich  satisfies  the  trier,  in  the  exercise  of  a  sound  dis-  cauB~Bot 
"^l^iion,  that  he  cannot  try  the  issue  impartially  and 
"^*iiOTit  prejudice  to  the  aubatantial  rights  of  the  party  lor.m. 
^Jonging,  and  which  is  known  in  this  code  as  actual 

Oballaage   for    actual    Uosi 
w  S  1S7  [IBS]. 

^  -'-Ce.  [184.]    A  challenge  for  implied  bias  may  be  oitii,iea4 
,^~^^  for  any  or  all  of  the  following  causes,  and  not 

^l^v  _       ■  o  I  ChallMiM/of 

^NSiferwise:  —  impUeawit 

1.  Consanguinity  or  affinity  within  the  fourth  degree 
to  either  party; 

2.  Standing  in  the  relation  of  guardian  and  ward,  at- 
torney and  client,  master  and  servant,  or  landlord  and 
tenant  to  the  adverse  party;  or  being  a  member  of  the 
family  of,  or  a  partner  in  business  with,  or  in  the  em- 
ployment for  wages  of,  the  adverse  party;  or  being  surety 
or  bail  in  the  action  called  for  trial,  or  otherwise,  for  the 
adverse  party; 

3.  Having  served  as  a  juror  on  a  previous  trial  in  the 
same  action,  or  in  another  action  between  the  same 
parties  for  the  same  cause  of  action,  or  in  a  criminal 
action  by  the  state  against  either  party,  upon  substan- 
tially the  same  facta  or  transaction; 

4.  Interest  on  the  part  of  the  juror  in  the  event  of  the  e  or,  869l 
action,  or  the  principal  question  involved  therein. 

Affinity  and  COiuanguinitjr. —  gninity  to  hia  danRbter.  Relation- 
la  Paddock  V,  WtlU,  2  Barb.  Ch.  ahip  bj  affinity  m&y  also  exist  between 
333,  OhanoelloT  Walwortb  saya  affin-  the  hiuband  and  one  who  ia  connected 
>ty  "properly  meana  the  tia  whicb  by  marriage  with  a  blood  relativa  of 
*ri3ra  from  marriage  batwiit  the  hoB-  the  wife.  Thus,  where  two  men 
band  and  the  blood  relativee  of  the  marry  aiatei^  they  become  related  to 
wife  and  between  the  wife  and  the  each  other  in  tbe  second  decree  of 
blood  relatives  of  UiQ  hnsband.  Con-  affinity,  aa  their  wives  are  related  in 
•equently,  while  the  marriage  tie  the  second  degree  of  consangninity." 
reouuDs  nnbroken,  the  blood  r^tives  The  party  causing  the  relation  mntt 
of  the  wife  stand  in  the  same  degree  be  living,  for  on  the  death  the  re- 
ol  affinity  to  the  husband  as  they  do  lation  ceases:  See  Cain  v.  Ingham,  7 
is  conBsngcinity  to  her.  Thns  the  Cow.  478;  Paddock  v.  Wella,  2  Barb, 
father  of  tbe  wife  stands  in  the  first  Ch.  331;  Camuat  v.  .Weiod^  1  Denio, 
o^TM  of  affini^  to  his  son-in-law,  as  25.  The  relationship  most  ba  to  a 
be  doas  in  the  first  degree  of  consaii-  party  to  the  record  within  the  fonrCh 
19 
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ilegTM;  and  relationship  of  fhe  jiiior  a  juror  in  ancli  action;  Frederielion 
_  by  affinity  to  relatives  of  the  party  13  Booii  Co.  v.  MtPhenon,  2  Hann.  8. 
iiotcauBeoFchfLllaDgn:  FtinLv.  Ely,4S  IntftTdBt  in  tb»  r«snlt  of  Ui» 
Pa.  St.  444;  Johntoa  v.  likhardson,  52  action,  —  This  section  leaves  the 
Tax.  4S1;  Rank  v.  Sliewey,  4  Watts,  <iUBBtion  as  to  what  \»  a  dUqualifying 
218;  Cknst  V.  Jeiminjs,  38  Me.  44.  interest  to  the  common-law  mle,  and 
DcgrcoRof  timlredarecompatedsc-  it  must  therefore  bo  interpreted  in 
cnrdinK  to  the  ciril  law  iu  tbia  state:  tlie  light  of  ailjudicated  cases:  Oarri- 
Sce  tfiQ  Miscell&ncous  Laws,  pott,  ton  v.  PorOand,  Z  Or.  124. 
AtiiI  the  mle  of  tliu  civi!  law  is  that  The  interest  o£  tUo  juror,  as  oiocu- 
|>craons  aro  considered  rolatwi  to  each  tor  of  a  decedent,  in  the  judgment,  if 
other  only  in  that  namber  of  degrees  it  be  recovered,  for  payment  of  debts 
v'hich  exists  between  them,  to  be  due  by  the  party  to  his  docedsnt,  is 
coanted  by  reckoning  from  one  np  to  within  tha  meaning  of  this  section: 
their  common  ancestoraiid  then  down  Sinull  v.  Jonei,  G  Watts  &  S.  122; 
totlio  other:  See  iKent'sCom.  412,  Jfeticrv. /"oWer.ON.  J.L.SSa  Con- 
413.  -  tin  sent  interest  as  a  surety  for  costs 
Employer  and  employee.  — The  is  likewise  within  the  inca'iing  of  tha 
clerk  of  aparty  isdisqualihed  tositaa  section:  Olonerv.  H'ooLiey,  DaiL  iGa.) 
a  juror  if  cliallengcd:  Ilulilxird  v.  Jlut-  85;  and  bo  of  a  surety  for  appoaranc.' 
laUff,  57  Mias.  7;  ao  of  the  omployee  of  one  party:  Brazelion  v.  Stale,  11 
of  a  railroad  company  in  an  action  Pan.  Rep.  291.  To  an  action  for 
against  the  oompiny :  C'i?n(raI7(.  fl.  Co.  damages  for  taking  property  in  the 
V.  Mildifli,  G3  Ga.  173;  but  because  city  of  Portland  under  an  act  author- 
one  is  employed  by  a  stockholder  of  a  izingittobe  taken,  a  tax -payer  iti  tliat 
craporation  which  ia  sued,  he  ia  not  city  is  not  competent  as  a,  juror: 
Ihoroforo  diaqualified  from  acting  aa  Portland  v.  Kaimn,  5  Or.  362. 

§  187.  [185.]  A  challenge  for  actual  bias  may  bo 
-  taken  for  the  cause  mentioned  in  the  second  subdivision 
of  section  185  [183].  But  on  the  trial  of  such  challenge, 
although  it  should  appear  that  the  juror  challenged  has 
formed  or  expressed  an  opinion  upon  the  merits  of  the 
cause  from  what  he  may  have  heard  or  read,  such  opinion 
shall  not  of  itself  be  sufficient  to  sustain  the  challenge, 
but  the  court  must  be  satisfied,  from  all  the  circum- 
stances, that  the  juror  cannot  disregard  auch  opinion 
and  try  the  issue  impartially. 

Ohallenge  for  actual  biaa.  —A  where  it  ia  of  any  consequence,  as  it 

l>rcJHdice  against  a  crime  charged  ia  always  ia  in  criminal  oases,  ia  ground 

not  ground  of  challenge  for  actual  for  challengo  nnless  tho  juror  can  lay 

bias:    Parter   v.    Stale,    34  Ga.    362;  aside  his  prejudioo  and  givo  a  fair  trial 

U.  S.  V. //aniDoy,  2  Wall.   Jr.   139;  and  verdict: /"eopfcv.  ioAninn,  SBark 

nor  will  it  bo  in  a  civil  action  arising  450;  People  v.  Alien,  43  N.  Y.   2S; 

out  of  such  criminal  act:  DavU  v.  PemUv.  Mahoney,  IS  Cal,  180;  Stale 

lliwttr,  1  Ala.  135.     And  so  of  preju-  v.  DatU,  14  Ncv.  430.     Tha  cxprus- 

ilico  against  a  party's  occupation,  if  sjon  of  a  wish  that  a  party  may  pre- 

tlio  result  is  not  a  prejudice  against  vail  ia  licld  to  be  more  plainly  a  caasa 

him  peraonaliy;  Slei-claekv.  CwiUlitvU,  of  challenge  than  a  deliberate  cxpres- 

2  Abb.  Pr.,  N.  S.,  407;  and  the  same  sion  of  au  opinioa  tint  a  party  ou^ht 

wai  held  of  prejudice  against  the  na-  to  prevail;  Afldiuiv  Jus.  Co.  v.  War- 

tioiiality  or  race  of  one  of  the  parties:  mt,  G6  Me.  523.     It  was  held  that  a 

liid'-o  v.  People,  19  Hnn,  424;  S.  C.  juror  who  had  a  preference  in  case 

affirmed,  80  N.   Y.   4S4.      Compare  the  evidanoe  was    evenly  balanced. 

People  V.  Oar  Soy,  57  Cal.  102.    Preju-  should  not  bo  rejected  upon  achal- 

dice  against  the..character  of  a  party,  liaige  therefor:  McFaddenv.  WaHiice. 
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3s  r. 

-f,   'r*l-  51 ;  Timor  v.  Centml  Pac.  R.        It  is  now  generally  held  that  the  Orl.  il,  jse-,', 

S'o^^o-,  50I[i.  222.     But  tliia  oonclu-  opinion   which  will   disqualify  nmet  ^  '^"'- 

i™'*^  doubtful,  for  it  a  juror  unaf-  be  a  fixed,  unqualified  opinion,  which 

^JV^  by  the  evidence  woulrl  lean  one  evidenoo   will  not  remove:  People  v. 

?i?<j  ^»  another,  it  is  held  ground  for  Symoiids,  22  Cal.  34S;  People  v.  Kiaa, 

V%J?*ige:  Chieaffo  etc   S.  R.   Co.  v.  27  Id.   612;   People  v.   JohniOon,   46 

^V^   *  56  111.  34B!  itima  Qvem  Co.  v.  Id.  78;  Scranloa  v.  Slaeart,  62  lud. 

Y^^rn,  7  Cranch,  290.  68;  PeopU  v.  Slout,  i  Park.  Cr.  71; 

^J^^pUal    fmoMmenf,      coiucieniiotu  Light,  tr«nsient^  and  merely  hypo- 

^'^ylea  against:    See  foit.   Criminal  thetical  opinion*  do  not  disqualify: 

«Ae,  §  1352  [153],  STialk  v.  Eamei,  3  Scam.  76;  S.  C. 

Opiiiion,  yorroea  or  txxrreaed.  —  li  3C  Am.  Dec  615;  ilcGregg  v,  StaU,  i 

ia  aaid  in  Jlo&»eliildv.  SUtte,  7  Tox.  Black!.  Vi\;Pevplfr. Mather, iVfeaA. 

App.  542,  by  Clark,  J.,  that  the  au-  223;  S.  0.,  21  Am.  Deo.  122;  Osia,«!tr 

tboritiea  in  tbo  various  states  on  this  ».  Commonwealih,  3  Leigh,  780;  S.  C, 

pwnt  are  in  a  hopeless  state  of  con-  24  Am.  Doc.  693;  T/tomaa  v.  People, 

akt.    Tlie  general  rules  and  weight  67  N.  Y.  218;  People  v.  Muipky,  45 

ol  ituthority  may,  however,  be  stated,  Cal,  141. 

and  tu  any  event,  much  of  the  conSict  A  full  discussion  of  the  queatioa 
in  tho  common-law  rules  ia  cured  by  as  to  what  opinions  will  be  ground 
our  statute.  Tlina,  as  to  the  conflict  for  challenge  to  a  juror  will  be  found 
ai  to  wbetlicr  one  must  have  expressed  in  the  note  to  Smith  v.  Bamea,  3<i 
M  well  as  formed  an  opinion,  to  be  a  Am.  Dee.  521-534. 
gronnd  of  challenge,  our  statute  is  Where  both  parties  accept  a  juror 
certainly  clear.  though  he  has  expressed  a  decided 
Under  this  statute,  having  formed  opiiuon,  he  is  competent  to  act:  Ira- 
ni opinion  ninst  be  sufficient  cause  tiina  v.  Poppletoa,  3  Or,  140. 
of  challenge,  for  the  words  of  the  Appeal  from  ruling  upon  (lialUnge. 
Etatate  are  "formed  or  expressed."  — where  the  decision  upon  the  chal- 
And  again,  the  conflict  as  to  whether  lenge  of  a  juror  for  actual  bias  is 
merely  having  eKpreasod  an  opinion  assigned  as  error,  tlie  supreme  court 
ii  sufficient  cause  of  challenge,  is  will  not  review  such  decision  unless 
tlcored  ap  by  the  provision  of  tlie  the  evidence  adduced  on  the  trial 
Btatute,  that  no  opinion  formed  or  of  the  challenge  appears  in  the  bill 
cipressed  shall  be  sufficient  unless  of  exceptions:  Stale  v.  Tom,  8  Or. 
the  juror  cannot  fairly  anil  impar-  177. 
tially  try  the  cause. 

%  188.    [186.]     An  exemption  from  service  on  a  jury  oci.  ii,  \K-i, 

shall  not  be  cause  of  challenge,  but  the  privilege  of  the  ~^ 

person  exempted.  tom"ii?rvi"e 

Exemptionfromaerviceonjiuy:  See  8  948  [919].  onjury. 

§  189.    [187.]    A  peremptory  challenge  or  a  challenge  oct.u.iwi 

for  cause  may  be  taken  by  either  party.     When  there ■■  — 

are  two  or  more  parties  plaintiffs  or  defendants,  they  maych^iensB. 
must  join  in  the  challenge  or  it  cannot  be  taken.     Either  Kumiier  of 
party  shall  be  entitled  to  three  peremptory  challenges, 
and  no  more. 

§  190.   [188.]     All  challenges  shall  be  taken  first  by  o.t.  n,  is>a. 

the  defendant  and  then  by  the  plaintiff,  and  the  defend-  — '■ — 

ant  shall  exhaust  his  challenges  to  a  particular  juror  be-  tHfcorn?y^ 

fore  the  plaintiff  begins.     All  challenges  shall  be  taken 

to  each  juror  as  he  is  drawn  and  appears,  and  before  an-  when  taken. 
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Other  juror  ia  drawn,  unless  the  court,  for  good  cause 
-  shown,  shall  permit  a  challenge  to  be  taken  afterwards, 
and  hefore  the  number  of  the  jury  is  completed, 

ChallengM,  wIlbh  to  be  taken,  longed  peremptorily,  it  wu  not  error 

—  Objectiona  to  a,  juror  are  waived  by  for  the  conrt  to  allow  the  cballetlge 

fuloTB  to  take  the  challenge  at  the  to    be    withdrawn     before   another 

froper  time:  £<afev.  ifeZ>onaU,  8  0i.  jaror  bad  heea  called:  Oarriton  v. 

13.     Id  the  fonnatioa  <rf  a  jury,  a  Birtiand,  2  Or.  123. 
jaroT  having  been  called  and  <mal- 

§  191.   [189.]    The  challenges  of  either  party  shall 
"  be  taken  separately,  in  the  following  order,  including  in 
each  challenge  all  the  causes  of  challenge  belonging  to 
the  same  class: — 

1.  For  general  disqualification. 

2.  For  implied  bias. 

3.  For  actual  bias. 

4.  Peremptory;  but  either  party  may  take  peremptory 
challenge  at  any  time  before  his  right  of  challenge  ceases. 


g  192.   [190.]     The  challenge  may  be  excepted  to  by 

-  the  adverse  party  for  insufficiency,  and  if  so  the  court 
shall  determine  the  sufficiency  thereof,  assuming  the 
facts  alleged  therein  to  be  true.  The  challenge  may  be 
denied  by  the  adverse  party,  and  if  so  the  court  shedl 
try  the  issue  and  determine  the  law  and  the  fact. 

Appeal  from,  rulil^  on   cbal-  on  the  trial  of  the  challenge  appears 

letige.  ^Aq  abjectioa  to  the  ruling  in  the  bill  of   ezceptiona:    Slate  v. 

of  the  court  upon  a  challenge  ia  prop-  Toth,  8  Or.   177;  Haydtn  v.  Long,  8 

crly  taken  by  exception,  and  it  can  Id.  244;  State  v.  Rigj,  10  Nev.  384; 

only  be  taken  in  thia  manner:  Peoptt  though   as  to  the  finding  upon  the 

v.  Codiraa,  Gl  Cal.  548.     Where  the  facta  it  has  been  held  that  the  action 

ruling  of  the  court   ia   asHigned   as  of  the  trial  court  is  conclusive:  State 

error  the  appellate  courtwill  not  con-  v,  Minit,  26  Minn.  183. 
aider  it,  uuesa  the  evidence  adduced 

§  193.   [191.]     Upon  the  trial  of  a  challenge,  the  rules 

-  of  evidence  applicable  to  testimony  offered  upon  the  trial 
of  an  ordinary  issue  of  fact  shall  govern.  The  juror 
challenged,  or  any  other  person  otherwise  competent, 
may  be  examined  as  a  witness  by  either  party.  If  a 
challenge  be  determined  to  be  sufficient,  or  found  to  be 
true,  as  the  case  may  be,  it  shall  be  allowed,  and  the 
juror  to  whom  it  was  taken  excluded.  But  if  determined 
or  found  otherwise,  it  shall  be  disallowed. 
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^  §  194.   [192.]     The  challenge,  the  exception,  and  the  ocuu. isei, 

si^^ial  may  be  made  orally.      The  judge  of  the  court  — 

^k^ll  note  the  same  upon  hla  minutes,  and  the  substance  teoraL 
^  \he  testimony  on  either  side. 

g  195.   [193.]     As  soon  aa  the  number  of  the  jury  has  oc^ii.  M62. 

been  completed,  an  oath  or  affirmation  shall  be  admin- 

istered  to  the  jurors,  in  substance  that  they  and  each  of 
them  will  well  and  truly  try  the  matter  in  issue  between 
the  plaintiff  and  defendant,  and  a  true  verdict  give  ac- 
cording to  the  law  and  evidence  as  given  them  on  the 
trial. 

TITLE  III. 
CONDUCT  OF  THE  TRIAL  BY  JURY. 

I  IML  Older  of  pTocaedingB  on  the  triaL 

S 197.  When  a  view  may  La  ordered. 

S  196.  Uauner  of  keeping  jniy. 

1 199.  When  joror  taken  sick  how  to  proceed. 

8  SOO.  The  cbatge  to  the  jury. 

1  %I.  When  juror  may  be  made  witneas. 

iWB,  How  jury  kept  while  deliberatingj  ofBcer  to  be  sworn. 

S303.  Food  and  lodging  of  jurors. 

,  ■^-  What  papers  jnry  may  take. 

^tte.  When  jnry  may  return  for  infonoation. 

i  206.  When  jury  may  be  discharged  without  giving  verdict.     - 

A  JZ07-  When  new  trial  may  be  had  if  jury  discharged, 

g  208.  Court  deemed  open  until  jury  give  verdict  or  discharged. 

S  209.  If  juror  absent  when  jury  retom  jury  to  be  discharged. 

I  210.  Manner  of  giving  verdict. 

§  211.  Jury  may  be  polled,  or  insofficieat  verdiut  corrected. 

g  212.  When  verdict  complete  and  jury  discharged,  verdict  to  be  in  writing 
and  entered  oa  the  joumaL 

§196.   [194.]     When  the  jury  has  been  completed  and  ocu22,is70,4B. 
sworn  the  trial  shall  proceed  in  the  order  prescribed  in  order  otpro- 
thia  section,  unless  the  court  for  special  reasons  other-  tSaL'*""' 
wise  direct.  ^^^^^ 

1.  The  plaintiff  shall  state  briefly  his  cause  of  action,  uoriEoii, 
and  the  issue  to  be  tried;  the  defendant  shall  then  in 

like  manner  state  his  defense  or  counterclaim. 

2.  The  plaintiff  shall  then  introduce  the  evidence  on 
his  part,  and  when  he  has  concluded  the  defendant  shall 
do  the  same. 
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^  3.  The  parties  may  then  respectively  introduce  rebut- 
ting evidence  only,  unless  the  court,  for  good  reason, 
and  in  furtherance  of  justice,  permit  them  to  introduce 
evidence  upon  the  original  cause  of  action,  defense  or 
counterclaim. 

4.  Not  more  than  two  counsel  shall  be  allowed  to  ad- 
dress the  jury  on  behalf  of  the  plaintiff  or  defendant; 
and  the  whole  time  occupied  on  either  shall  not  exceed 
two  hours,  unless  the  court,  for  special  reasons,  shall 
otherwise  permit. 

5.  When  the  evidence  is  concluded,  unless  the  case  is 
submitted  to  the  jury  on  both  sides  without  argument, 
the  plaintiff  shall  commence  and  conclude  the  argument 
to  the  jury.  The  plaintiff  may  waive  the  open^ing  argu- 
ment, and  if  the  defendant  then  argue  the  case  to  the 
jury,  the  plaintiff  shall  have  the  right  to  reply  to  the  ar- 
gument of  the  defendant,  and  not  otherwise.  * 

6.  The  court  may  then  charge  the  jury;  and  if  either 
party  require  it,  and  shall  at  the  commencement  of  the 
trial  give  notice  of  his  intention  so  to  do,  the  charge  of 
the  court,  so  far  as  it  relates  to  the  law  and  the  facts  of 
the  case,  shall  be  reduced  to  writing  and  given  to  (he 
jury  by  the  court,  as  written,  without  any  oral  explana- 
tion. The  charge,  when  reduced  to  writing,  must  be 
filed  with  the  clerk. 

Right  to  open  and  close.  — Tho  not  confioed  ia  his  statement  to  tlie 

light  ta  open  uidcioac  is  a  legal  right,  general  allegations  and  issues  in  the 

a,  lU'Dial  of  which  constitutes  ground  pleadings.     And  to  the  same  effect, 

of  exception  and  review:  MiOerd  v.  soo  AgraaU  v.  Chamhtrtain,  33  Barb. 

Thorn,  50   N.   Y.    402;    Howard   v.  229. 

WiijM,  47  N.  Y.  Super.  Ct.  89.     See        Order  of  proof:   See  §  830  [820], 

thid  topic  treated  in  Best  on  the  Right  post. 
to  Biigiu  and  Reply.  Introduction  of  evidence  —  Be- 

Opening  statement.  —  A  party  buttal.  — '  A  party  is  hound  to  intro- 
may,  in  tho  opening  statement  of  his  dnce  all  hU  evidence  before  lie  closes, 
eaao,  designate  brietly  the  [larticular  and  if  lie  fails  to  do  so  it  is  entirely 
faoti  ho  expects  to  prove,  and  the  discretionary  with  the  c>)nrt  whether 
fvidonco  ho  intonds  to  offer  for  that  it  will  allow  the  introduction  of  new 
pur|HMC,  but  tho  court  may  prevent  evidence  which  is  not  in  rcliuttah 
any  abuse  of  this  privilege:  See  Lonj  Marelmllv.  Dapien,  78  N.  Y.  414. 
V.  f,''ii'tei;  10  Or.  175,  a,  cose  where  Rebutting  evidence  under  this  see- 
the court,  against  the  objection  of  the  tion  means,  not  merely  that  which 
i>|i|>ojin2  party,  allowed  a  party  to  contradicts  the  witnesses  on  the  other 
st^ito  wTiaC  evidence  he  would  oETer,  side  and  corroborates  those  of  the 
and  what  he  expected  to  prove  there-  party  who  began,  but  includes  evi- 
by.     The  court  held  that  a  party  is  deuce  in  denial  of  aomo  affinnativs 
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fact  which  the  answering  party  haa  testimony  to  a  jury  by  counsel  at  the  Oct.  -iS,  ls;o.  is. 

endeavored    to   prove:    MaraAall   v.  trial  has  been  held  io  California  to  be  

Dairia,  78  N.  Y.  414.  no  ground  for  a  new  trial:  People  v. 

The  party  upon  vhom  is  the  bnr-  Bamhart,  50  Cai,  402.     But  in  New 

den  of  proof  on  eaoh  issue  is,  it  BeemB,  York   "'  •....-.. 

entitled  to  offer  rebattiog  proof  on  matter 

anch  iasne;  LitmoA  v.  Early,  15  Cal.  been  t  ^..  .._ _  

199;  Jbhfy  etc.  Ateoeinlionv.  K'illard,  ground  for  reversal;  Meyer  y.  Culleit, 

48ia.  017;  andscoCowen'HTroatiae,  54  N.  Y.  392;    Ooiild  y.   Moore,   40 

99-J;  Coweu  4  Hill's  Notoa  to  PhilL  N.  Y.  Super.  CL  387.    And  ace  Peopfc 

El.-.  711,  7IS;  and  the  cases  cited  in  v.  Lft  Ah  Yule,  GO  Cal.  95.  where  Uie 

Sliepanl   v.  PoOer,    4    Hill,    2M.      A  court  would  not  say  that  there  might 

party,  the  credibility  of  whose  wit-  not  be  such  aji  abuse  in  this  regard  aa 

nesjej  is  sought  to  l>3  impeached  by  would  require  a  reversal.   Tbo  general 

evidence  against  their  character,  in^  question   camo   before   tbo    BUprema 

rebut:    Walls  v.  Thayrr,  40  Csl.  583.  court  of  California  agaio  in  People  v. 

But  it  ii  not  error  to  refuso  to  allow  MiUhell,  G2  lA.    41),  where  the  dia- 

plructiff  to  recall  a  witness  in  rebnt-  triot    attorney    had    been     allowed, 

til  solely  to  contradict  a  witness  for  against  the  objectiou  of  the  prisoner's 

defendant    on   a  point   upon  which  attorney,  to  argue  from  facts  no  evi- 

plaintiff's  witness  bas  already  testi-  deuce  in  regard  to  which  bad  been 

Hed:  Phelpi  v.  McOlaan,  42  Id.  299.  offered.     A  new  trial  was  granted  for 

Error  in  admitting  in  rebnttal  tcsti.  this  error.     In  Kotbjea  v.  Oaardian  L. 

mouy  which  is  not  technically  so  ad-  /,  Co.,  57  N.  Y.  GS&,  it  was  held  error 

missihle  ia  not  sufficient  to  warrant  a  warranting  a  reversal  for  tbo  court  to 

reversal,   as   such   toatimony    might  permit  counsel  to  read  to  the  jury  a 

have  been  received  in  the  £scretioa  pamphlet  issued  by  defendant  but  not 

of  the  court;  Harriagtoi)  v,  Cltambers,  in  evidence. 

t  West  Coast  Rep.  63  (Utah).     But        Reading  law  to  the  jury  is,  as  a 

refusal  to  allow  the  defendant  to  dis-  general   rule,    objectionable,   but    it 

provo  new  matter  given  in  rebuttal  ia  may  be  read  Iiy  way  of  illustration, 

a  fatal  error;  Clwanherlainy.  Haymond,  subject  to  the  sound  discretion  of  the 

I  Id.  522  [Utah).  court:  People  v.  Anihrson,  44  Cal.  70. 

Arguraent  to  jviry:  See  a  vain-  Reading  from    acientitic    books   not 

able  uoto  in  IS  Cent.  L.  J.  363,  in  re-  shown  to  bo  of  recognized  authority 

gard  to  the  duties  of  counsel  in  arga-  iaerroneous;  People  v-  Wheeler,  60 Id. 

sent,  and  of  the  control  of  the  court  581.     See  also  the  recent  considera- 

ovcr  the  same.  tion  of  this  subject  in  OaUaglisT  v. 

The  court  will  reetratn  the  obaer-  Marlxl  Si.  R'y  Co.,  67  Id.  13. 
vations   of  counsel  to  the  points  in        Charge  to  the  jmy:  See  g  200 

issoe:  MUduU  v.   Bordtx,  8   Wend.  [198]. 
570.     An  erroneoDH  stateuieut  of  the 

§  197.    [195.]     Whenever,  in  the  opinion  of  the  court,  oct.  u,  lasa, 

it  is  proper  that   the  jury  should    have  a  view  of  real  — 

property  which  is  the  subject  of  the  litigation,  or  of  the  isea'byju^*"' 

place  in  which  any  material  fact  occurred,  it  may  order 

the  jury  to  be  conducted  in  a  body,  in  the  custody  of  a 

proper  officer,  to  the  place,  which  shall  be  shown  to  them 

by  the  judge  or  by  a  persou  appointed  by  the  court  for 

tiiat  purpose.    While  the  jury  are  thus  absent,  no  person, 

other  than  the  judge  or  person  so  appointed,  shall  speak 

to  them  on  any  subject  connected  with  the  trial. 

—  This  scctioQ  evidence,  not  upon  their  vi 
jury  into  silent  only  object  of  the  view  is 
t  decide  on  the    tbem   to   understand    the  evidence: 
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Keeping  Jdi 

togetber. 


Wright  t.  Carptnter,  49  CaL  609.  land  u  independeDt  evidence  in  the 
This  section  does  not  aathoriza  a  view  cause:  Wrighi  v.  Carpatttr,  50  Id.  Gi>6. 
of  propertjr  other  than  that  in  litiga-  A  view  of  the  premisea  in  the  ab- 
tion.  An  inetniction  that  "  the  jnry  tenoe  of  the  defendant  or  his  coaosel 
will  go  with  the  sherifF,  examine  the  is  not  erroaeoaa  if  no  application  for 
land,  examine  the  quality  of  the  soil  their  presence  was  made:  State  v.  Ah 
tuid  the  growth  upon  it,  but  ^on  are  Ltg,  8  Or.  '2\i.  On  a  view  of  the 
nottohaveanj  coDvenationwitbeacb  premises  being  granted,  no  person 
otheroranybody  elseinrelatioatollie  can  be  allowed  even  by  the  court,  to 
quality  of  the  lauds,  avoid  forming  an  speak  to  the  jury  on  any  sabject  con- 
opinion  as  to  itaqaalitynntil  yon  have  nected  with  the  trial:  People  v.  Orrtn, 
finally  heard  all  the  evidence  and  ra-  63  Cal.  60.  That  it  is  permissible  for 
tired  to  your  jury-room  to  consider  a  the  court,  with  the  cN^osent  of  the 
verdict,'  does  not  autliorize  the  jury  parties,  to  visit  premises  for  the  pnr- 
to  take  into  consideration,  when  they  pose  at  a  better  understanding  oi  tbe 
should  retire  to  the  jury-room,  the  re-  question  in  dispute,  sea  Prttlon  v. 
suit  of  their  own  exaiainatioiiB  of  the  CuBxrimin,  S8  IS.  198. 

%  198.  [196.]  The  jurora  may  be  kept  together  in 
-  charge  of  a  proper  officer,  or  may,  iu  the  discretion  of 
the  court,  at  any  time  before  the  submission  of  the  cause 
to  them,  be  permitted  to  separate;  in  either  case  they 
may  bo  admonished  by  the  court  that  it  is  their  duty 
not  to  converse  with  any  other  person,  or  among  them- 
selves, on  any  subject  connected  with  the  trial,  or  to 
express  any  opinion  thereon,  until  the  case  is  finally 
submitted  to  them. 


Keeping'  Jurors  together  afbm 
subnuMJon:  See  g  202  [200],  poX. 

Hisconduct  of  Jury  in  aoga- 
rating,  coiiv«rBiiig,  ezprMBing 
opinion,  etc. :  Sec  on  this  topic  the 
viLluable  note  to  Hilton  v.  Soithindc, 
33  Am.  Dec.  254  et  seq. 

Baparfttion.  ^>  Though  the  earlier 
cases  held  that  a  separation  of  the 
jury  during  the  tritd,  contrarv  to  the 
instructions  of  the  court,  would  of  it- 
self be  good  cause  for  a  new  trial,  and 
thongh  this  rule  still  prevails  in  some 
of  tho  states  {Slate  v.  Slterbowrm, 
Dud.  (S.  C.)28;  Danielv.  Slate,  56  Ga. 
(iS3:  Wiaiamt  v.  Slate.  45  Ala.  61; 
SlaU  V.  FranJc,  23  La.  Ann.  213;  Me- 
Lain  v.  Slate,  10  Yerg.  241 ;  jWinn«ote 
V.  ParraRl,  16  Minn.  178;  Waley  v. 
State,  1 1  Humph.  502;  Hinee  v.  State, 
8  Id.  697;  Commonuiealth  v.  ileCaut, 
Va.  Cas.  271;  Wormlry'i  Cate,  SGratt. 
712;  MiWi  Gate,  7  Leigh.  751),  a  dif- 
ferent doctrine  has  been  established 
by  an  overwhelming  weight  of  author- 
ity in  other  of  the  states,  to  the  eSect 
that  a  separation  of  tbe  jury,  in 
criminal  as  well  as  in  civil  cases,  if 
irresnlar  and  against  the  instmctiona 
of  l£e  court,  although  it  may  raise  a 


preeumptiou  against  the  purity  of  tbe 
verdict,  is  not  such  miscondnct  as 
will  warrant  a  new  trial,  in  the  ab- 
sence  of  proof  of  any  improper  influ- 
ence on  the  jury,  or  of  actual  dam- 
age to  the  defeated  party:  Ste^nt  v. 
People.  19  N.  Y.  540;  People  v.  Lee. 
17  Cal.  76;  Coier  v.  Slate,  20  Ark.  63; 
Conwlim  V.  State,  13  Id.  782;  Stanton 
V.  Slate,  13  Id.  317;  Stale  v.  Madoil, 
12  Fla.  151;  Stone  v.  Slate,  i  Humph. 
27;  State  v.  CvokI,  31  N,  J.  L.  249; 
Porter  v.  StaU,  2  Ind.  435;  Sanders  v. 
State,  2  Iowa.  230;  Doumer  v.  Baxter, 
137;  Slate  v.  Healer,  2  Jonea,  83; 
30  Vt,  467;  Pargon*  v.  H^ff,  38  Me. 
Edrington  v,  Kiger,  4  Tex.  89;  MilU  v. 
aar^Mr,  41  Mo.  649;  Stale  v.  Tucker, 
10  La.  Ann.  501;  Augmiv.  Browa,  12 
Qa.  271;  Perlant  v.  Ermxl,  2  Kan.  325; 
Orima  v.  Uonel,  16  Miss.  45;  Nininr/tr 
V.  Knoz,  8  Minn.  I40j  Nime  v.  Bige- 
low,  44  N.  H,  378;  WrigU  v.  flu.rf. 
>eM,  3  Ohio,  66;  Window  v.  Draper, 
8  Pick.  170;  Hotek  v.  Dunn,  1  Leigh, 
455;  Slate  v.  O'Brien,  7  R.  L  336. 

Comersatioa  or  exprernkm  <if  opinion. 

"'      '  '  la  with  outaiden, 
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JfarcH  V.  Btate,  44  Tex.  A4;  Foiter  v.        Tha  expression  of  &u  opinioD  be-  Oct  li,  UC2, 

Brooti,  6  Ga.  287;  Thrift  v.  Rtdmen,  foro  the  rendition  of  the  verdict  haa  \}^ 

13  Iowa,   !S;   Barbour  t.  Archtr,  3  been  bold  a  good  reason  for  a  new 

Bibb,  8;   WMe  v.  Wood,  8  Cosli.  413;  trial:   Wig;^  v.  Plummer,  31  N.   H. 

Eager  y.  Soger,  38  Barb.  92;  People  251;  especially  whan  accompanied  by 

T.  Ba/gs,  20  Cal.  432.     Altbougb  a  Temarka  abowing  a  prejaJico  for  or 

different  doctrine,  especially  in  the  against  eitliei:  paity,  as  that  the  ver- 

eariier  cases,  haa  eometimeeDeen  ad-  diet  would  beforUio  plaintiff,  with- 

be[«d  to:  Dana  v.  SoberU,   I  Boot,  oat  rc^[ard  to  defendant's  argament 

131;  S.  C,  1  Am.  Dec.  36;  Farrarv.  or  the  court'a  inatnictiona:  Jeteeburg 

OlAs  2  Ohio  St.  M;  Knight  t.  Free-  v.   Sperry.   86  HI.   66.     But  on  the 

C13  Uasa.  218;  SUetf  t.  Slate,  9  other  baad,  tbe  mere  eiprewioa  of  a 

iph.   GIG;  Slait  v.  Jtiidrcvw,   29  byiwttietical  opinion  is  not  sufficient: 

Conn.  100.    But  tbe  mle  is  different  Lofffner  v.  Statx,  10  Ohio,  S98;  or  gen- 

wboro  the  converaation  ia  had  with  eroT  statements,   Bucb    as    that   the 

the  prerailing  party,  in  reference  to  plaintiff  would  recover:  ffarrUoa  v. 

the  litigation:  Perkia  v.  Knight,   Z  Price,  22  Ind.   165;   or  that  he  had 

N.  H,  474;  PUdue    v,   fioaroofc,   7  made  np  his  mind:  McAUialer  v.  Sib- 

Seti;.  k  B.  458;  or  vith  liia  attorney,  leg,  S5  Me.  474;  Darby  v.  CoUoun,  1 

eithcraboattbefactsorthelawappli-  Mill  Const.  306;  or  one  in  favor  of 

c^blo  thereto:  Ifarlin  v.  iforeloa:,  32  tbe  defeated  party:  Evans  v.  MeKin- 

IL4S5;0&Monv.d/ea(&r,40Iowa,66Z.  tey,  Litt  8el.  Ca«.  ZG2. 

§  199.    [197.J     If,  after  the  formation  of  the  jury,  and  oct.ti,i8», 

before  verdict,  a  juror  become  sick,  so  as  to  be  unable  to  — '■ 

perform  his  duty,  the  court  may  order  him  to  be  dis-  juror!'"'' 
charged.     In  that  case,  unless  the  parties  agree  to  pro- 
ceed with  the  other  jurors,  a  new  juror  may  be  sworn, 
and  the  trial  begin  anew;  or  the  jury  may  be  discharged, 
and  a  new  jury  then  or  afterwards  formed. 

g  200.    [198.]     In  charging  the  jury,  the  court  shall  ueciftiaas, 

state  to  them  all  matters  of  law  which  it  thinks  necessary  — — 

for  their  information  in  giving  their  verdict,  but  it  shall  jur^"^    " 
not  present  the  facts  of  the  case,  but  shall  inform  the  i20r  sml 
jury  that  they  are  the  exclusive  judges  of  all  questions  \l  gp  ^ 

of  fact.  i^Or.'^ 

Inctmotioiu  gensraUy. — Mere-  are  the  jodgea  of  the  facta,  and  it  is 

ly  general  statements  ore  bero  made,  error  for  the  court  to  nBSnine,  ui  its 

For  a  fall  discnasion  of  tho  law  on  instraotiona  to  the  inry,  that  a  ecr- 

thiasnbjectiSeeSackett'Blnatnictians  tain  fact  exists,  and  then  submit  to 

to  Juries,   or  Thompson's  Charging  them  the  question  whether  or  not  it 

theJury.  doesexist:  CaAoon  v.  JTnrsAof  f,  25  Cal. 

Confined  to  nattere  (/  (am.  —  Tbe  198;  Caliiaetl  v.  Center,  30  Id.  539. 

isstnictions  should  be  strictly  con-  Tho   provision    that    tho    charge 

fined  to  toattera  of  law.     The  court  ahonld  be  confined  to  matters  of  law 

Bbonld  not  iostmct  the   jury  upon  is  violated  whenever  a  judjje  so  in- 

controTerted  matters  of  fact,  nor  upon  structs  as  to  take  away  the  jury's  ex- 

the  weight  of  evidence:    ilcNiel  v.  elusive  right  to  detormiaa  the  facts: 

Honey,  51  Cal.  603;  Milchfllv.  Fond  FeopU  v.  Ybarra,  17  CaL   171.     But 

da  Lac,   IG  111.   174;   ffudeon  v.  St.  the  court  may  charge  that  evidence 

lioidi,  53  Mo,   S2a;  nor  state  to  the  has   beeu    introduced   of   a   certain 

jury  what  facta  are  proved  and  what  fact:   People  v.    Perry,  65  Cal.  568; 

are  not  proved  by  the  evidence:  Rata  and  that  it  ia  desirable  that  the  jury 

-  " *     (,  Slowa,  374.     Tbe  jury  should  agree:  Sl«py  t,  Slaii,  4  West 
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Cuaot  Itap.  663.  Tha  court  rouat  not  Boaxrg  v.  Chrrolee  Bob,  45  lii.  490; 
assnmB  that  facts  not  admitted  liavo  Capun  v.  BuiUltn  Iiu.  Co.,  39  Id. 
i>coa  proved:  /fwwe?!  v.  .S/iniwr,  83  111.  123;  PtooU  v.  Tur!ey,  50  H.  JCg; 
150;  y'rt«onv.K'™«,23Cal.l9j;  Af;/-  PcmU^.  neHitixra,miA. 5^;  People 
ler  V.  Striairt,  24  Id.  501;  LrvUziii  T.  v.  CorJintn,  Gl  Id,  548.  If  inapplicablo 
C'(innt'n,7,  33  Id.  305;  Craiijonl  v.  .^oA-  to  the  evidence  and  misleading,  it  will 
ei-ta,  50  Id,  230.  The  jury  are  tha  he  held  error;  £«toie  c/Coftfit,  57  Id. 
proper  judges  of  what  a  witoesB  haa  257.  It  ia  not  an  error  to  refuse  to 
testified  to;  Hal  v.  Pavl,  22  Id.  i&i.  give  au  instruction  which  aasumej  a 
If  thocourt,  inaninatruction,  assumes  fact  to  exist  oE  which  no  proof  was 
thcciisteacoof afact, andlbcassump-  introduced:  Crair/ard  v.  BiAtrU,  fiO 
tion  in  tlia  conilition  of  the  case  could  Id.  230;  nor  if  there  a  no  ovidcnco  to 
not  be  proiluctivc  of  injury,  the  jndg- 
mcnt  for  this  reason  will  not  be  re- 
versed: Bradley  v.  Lte,  33  Id.  306.  Uaakay.  X^aijUc, 
So  it  is  not  orrar  to  aasumo  a  fact  aa  ilinleer,  S3  III.  150;  Lielert  v.  Ltonard, 
true  in  regard  to  which  there  is  no  21  Minn,  442.  Bnt  if  proper  on  any 
conflict  ill  tho  evidence;  Waiion  v,  theory  of  the  evidence  aa  to  which 
Damon,  Slid.  278;  Pagev.  Tttdxr,^  instructions  ha,vD  not  been  given,  thoM 
Id.  121.  But  it  ia  error  for  a  court  to  offered  should  bo  given:  People  v. 
instruct  tho  j  ury  not  to  regard  "  mero  ironif  C^ir,  4  Wcat  CoaaC  Rep.  131. 
slight  variances  "  between  tho  testi-  IE  facts  arc  admitted  in  tlio  pleadings, 
moay  of  witnesses;  Stale  v.  Svxnpe,  tho juryehouldbosoinstmcted:  Tccia 
]  1  Or.  357,  V,  llkka,  41  Cal.  123. 

When  a  qncation  of  law  is  referred  Instructions  must  not  be   contra- 

to  tho  jnry  for  decision,  if  it  appears  dictory  or  inconsistent:  MrCrerri/  v. 

that  the  question  has  been  correctly  Eixrding,  H  Cal.  240;  People  v.  Caitip- 

decide.1  by  the  jury,  exceptions  for  6eff,  30Id.  312;  Brown  v.  Af^AIUtlrr, 

tliat  cause  will  not  avail:  Johnaoa  v.  39  Id.  till;' Peoplt  v.   Valtncia,  43  Id. 

Shinly,  0  Or.  333.  C52;   People  v.  Amlrmu,   44  Id.  69; 

Form  and  requisites  o£  —  The  W^terbijv.  Thomrv,  05  Id.  0;  Aguirre 

instrnctioDs  given  should  bo  accurate  v.  Alexander,  53  Id.  21.     And  where 

and  concise;  Adiant  v.  Brrdth,  58  III.  contradictory   iastruetiona   are   snb- 

417;  3'rWtv,  JV'eice/f,  621d.  106;Si3A!  mitted  to  a  jury,  error  in  one  wiU  not 

v.  ilix,  15  tlo.  153;  they  shonld  not  bo  deemed  cared  by  the  other,  aa  tho 

be  argumentative:   Luda^j  v.  Soger,  court  cannot  tell  on  which  ona  tha 

84  IlC  OJ;  Moel,ier  v.  KitrhelK  S7  Id,  jury  acted:  CldiksUrv.  C.  P.  D.  G>., 

19;  nor  vague:  People  v,  Bel,  39  Cal.  63  Cal.  5G;  Bani  ofStoclion  v.  BUrtu, 

W&;,People  v.  ironahan,  69  Id,  389;  Id.  708;  Black  v.  Sprajue,  Slid.  200; 

but  the  f.-ict  that  a  portion  of  a  charge  llliaola  L.   Co.  v.  IIbh-jIi,  01  III.  63; 

was  meaningless  was  not  deemed  suffi-  eapectally  where  tho  court  sayg  that 

cient  to  warrant  a  reversal  of  a  judg-  if  citlier  proposition  ia  sustained,  a 

mentof  ei)nvictio:i;  Ptopltv.  AhLoy,  certain  verdict  must  be  found;  Doien- 

57  Id.  5ii0;  nor  ultbouah  tlie  instruc-  inj  v.  BarUU,  2  West  Coast  Rep,  506 

tionmay  not  besatijtaetory;  People  v.  (CoL). 

£e<t,  58  Id.  212;  nor  because  of  ineto  In  construing  acharge  it  must  be  all 

inaccuracies    from   which  no  injury  taken  together:   Carrinjiua  v.  P.  JI, 

conld  have  reaulted:   IVHnoii  v.  S.  P.  S.  .9.  Co.,  I  Cal.  478;  Ptop!e  v,  Ti'rcoO, 

B.   11.,   112  Id.   104;    People   v.    Sa-  2  West  Coast  Rep,   40J;   People  v. 

lorte,  62  Id.  139,     An  instruction  to  McDowdl,  61  Cal.  467.     A  party  can- 

"  tako  into  consideration  all  tho  caso  not  complain  of  iuittructions  given  at 

and  do  equal  justice"  ia  too  general:  his  own  request:  Peoph  v.  Bijijiia,  2 

Kdly  v.  Cuamii,J,am,  1  Id.  367.     Tho  Id,  887.     Instructions  offered  at  the 

evidence  must  not  bo  submitted  to  proper  time  cannot  bo  refused  simply 

the  jury  witli  instructions  to  consider  on  account  of  their  Ijugth:  Aadrevst 

it  "if  theyaro  of  tlio  opinion  it  is  ap-  v.  Ranyon,  4  Id.  61. 

plicahlo":  Pcoplev.  deafer,  49  Id.  57.  AMitat  qatationa  of  liim  or  fact. — 

Instmctious  must  be  pertinent  and  Tho  court  should  refuse  to  instruct 

relevant  to  the  questioa  before  tho  tho  jury  on  abstract  questioris  of  Uw: 

jury:    Rasf-mlorf  v.  llirschlKr'i,  8  Or.  Fowler  v.  SmitJi,  2  Cal.  39j  BcaliaM  v. 

240;  Braa:,erv.  Clienalkr,  9  Cal.  300;  ffoiw,  2Id.  3S7;Braiij<;,- v.  CVrattr,  9 

People  V.  /K-crej,  28  Id.  382;  CojiU-t  v.  Id.   353;  People  v.  i/<-<  39  Id.  090; 

S.   P.   etc.   R.   R.   Co.,  36    Id.  404;  Bouxra  v,  Clieroiet   Boh,  45  Id.  495. 
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Trt.  in.  S  202.]    CONDUCT  OF  THE  TBIAL  BY  JUEY. 

InstractioQs  should  state  the  law  of  eary  for  their  infonnatioa  in  giving  r 

the  rv  as  made  by  the  testimony  if  their  verdict;  Smith  v.   SliaUtiet,   12  ? 

it    is  not    contradicted;    Sperry   v.  Or.  362. 
.'{jrtuUinj,  43  Id.  544.  deceptions  to  inslructiong.  —  Tlio  np- 

If  tie  court  rofuao  to  instruct  tha  pfllata    court    will    not  reverse   for 

jury  npon  a  point  iQ  relation  to  which  alleged  erroneous  instructions  unlcsj 

Ihcra  IS  uo  evidence,  it  ia  not  error;  the  evidence  appoara  in  the  record 

LalJmiov,  Terrilory,  1  Or.  1'^^  Morri)  and  shows  that  an  error  liad  been 

V.  Perjh'iw,  6  Id.  3o0;  and  an  matrno-  made:    Brovia  v.   KeniJUld.   50  Cal. 

t;«i  is  erroneous  if  o£  such  a  natore  129;  Pwpfc  v.  Mcfadtka,  C5  Id.  445, 

IS  to  mislead  the  jury  to  infer  facts  And  on  appeal  an   iostrnction   will 

not   shown    in    evidence:     Willai  v.  not  be   held  erroneous,  unless  it  is 

Orma/t.  tt  N.  Co.,  11  Id.  CT;  Sreon  so  under  every  concoivahlo  state  of 

r,  llnatk,  14  Id.  4M;  Gfcnn  v.  San-  facts  appearing   on  the  record;   Peo- 

«jr.  Uld.  56S.  pit  V.   SmUli,  57    Cal.    139.     If   tha 

So  instmctioD  should  be  given  un-  objecting  party  desires  to  have  his 
less  there  ia  some  evidence  to  which  objection  considered  by  the  review- 
it  ia  upplicablo  upon  Bome  rational  ing  court,  ho  must  specifically  point 
theor)'  of  the  case  loeicalty  deducible  out  his  objections  to  the  oral  cbkrge; 
froji  the  eridcnce:  People  v.  BeM,  30  Sill  v.  lletse,  47  Id.  294;  Rolanaort  v. 
C=i.mi;Fairc/uldv.  Cal.  Stage  Co.,  n  W.  P.  P.  W.  Co.,  48  Id.  409;  differ 
10,  599;  TAo-Tijison  v.  Paigt,  lli  Id.  77.  v.   Edgar,  M  Id.   127.     And  a  gen- 

Covrt  nitd  not   repeal  iaatnKUoiu/  eral  exccptitA   taken  to  the  charge 

RuatUv.  Deiaaeon,  45  Cal.  33S;   Pto-  as    a    whole    will    not    be    noticed 

fU  V,  CoAnai,  61  Id.  548;  People  v.  by    the    supreme    court:    Brtyvin    v. 

lloagAhl>url,6ll(\.3S7;Aitderioav.  Kentjield,    50    Id.    129.     Not    even 

If'aiEcr.   34  Mtcb.    113.      When   the  if   such    form    of    objection    ia    ac- 

iustnictionfl  naked  have  been  given  in  quieseed  in  by  the  opposing;  counsel; 

wUtmce,  they  need  not  be  rejieatcd:  Coleman  v.  Gilmore,  49  Id.  340.     The 

Stale  V.  Sfaalfy,  33  Iowa,  526;  HcM  v.  exception  must  be  taken  at  tlie  time: 

Ddaxes,  87  111.  I4G;  SenUle  v.  BuKhy,  Robiiuoa  v.    W.  P.  R.  R.  Co.,  mpra: 

2We8tCoaat  Rep.  45  (Waah.t;   Pea-  Tenitoryy.  rounj,  4WeatCoa«tRep. 

pfe  V.  Rluuliftii,   4   Id.  380;  C'ootv.  463(Mont.t.    Anditwllibo toolate to 

rmitory,  41U.  340(Wy.).     Norneed  waituntil  the  jury  has  retired;  Mal- 

instructions  asked   be  given    if   the  IcU  v.  £tnuii.  60  Cal.  171.     Party  cf - 


inrj  have  been  properly  instructed    not  object  t  

03  all  matters   submitted   to   them:  ous  where  they  are  favorable  to  bim. 

BrfTcattrv.  Baxter,  2  lA.  791  (Wash.),  self;  Moorkoatew.  Donaca,  14  Or.  430. 

Dirtfling  verdkt.  —  A  court  has  uo  PcrmiUiiui  jarij  to  UiJx  laritUa  charge 

right  to  direct  the  jury   to   find  a  to  the  jury-room   is    bad    practice; 

designated    verdict.      Ita    authority  Smith  v.  Lownednle,  G  Or.  78. 

ia  Imitcd  to  stating  to  them  all  tbc  liatm^tionii,  utAm  to  be  in  toritiit-): 

matters  oE  law  which  it  thinks  neces-  See  §  19G  [194],  subdivision  6. 

§  201.    [109.]    A  juror  may  be  examined  by  either  party 

as  a  witness  if  he  be   otherwise   competent.     If  he   be 


41*J9, 


knowledge  or  information  that  Uo  may  have  of  the  mat- 
ter in  controversy  to  his  fellow-jurors,  nor  be  governed 
liy  the  same  in  giving  his  verdict. 

g  202.  [200.]     After  hearing  the  charge,  the  jury  may  oct  u 
either  decide  in  the  jury  box  or  retire  for  deliberation.  " 


If  they  retire,  they  must   be  kept  together  in  a  room  wifi^ejd'i^^r'^' 
provided  for  them,  or  some  other  convenient  place,  under  ""'^' 
the  charge  of  one  or  more  officers,  until  they  agree  upon 
their  verdict  or  are  discharged  by  the  court.     The  offi- 
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300  rSSUES,  TEIAI^  AND  JUDGMENT.  [Chap.  II. 

sm'"^***"  '^®'"  8^^)  **  ^^^  atmost  of  his  ability,  keep  the  jury 
thus  together  separate  from  other  persons,  without  drink. 

Jury,  how  Vept  ox-  r  r  f 

"fflodeuber-  except  Water,  and  without  food,  except  ordered  by  the 
court.  He  must  not 'suffer  any  communication  to  be 
made  to  them,  nor  make  any  himself,  unless  by  the  order 
of  the  court,  except  to  ask  them  if  they  have  agreed 
upon  their  verdict,  and  he  shall  not,  before  the  verdict 
is  rendered,  communicate  to  any  person  the  state  of 
their  deliberations  or  the  verdict  agreed  on.  Before  any 
officer  takes  charge  of  a  jury,  this  section  shall  be  read 
to  him,  and  he  shall  be  then  sworn  to  conduct  himself 
according  to  its  provisions  to  the  utmost  of  his  ability, 

Soparation    of  jmrv.— A    new  ^;  Netmath  v.  CZinfaii  Fire  Ins.   Co., 

trial  will  not  be  gratttad  on  MCoont  6  Abb.  Pr.  141 ;  Sam  t.  Slaie,  1  Swan, 

of  a  abort  temporary  Bepustioii  if  it  Ql.     Tboi,   whore  the  eberiff  gtated 

Bippear  that  injostico  hu  not  been  to  the  jury  tlmt  if  tbey  did  not  soon 

dooe  by  any  joror  being  improperly  agree  the  judge  would  carry  thorn 

influenced,  etc. :  Feoplt  v,  Bama,  6  with  him  into  another  county,  a  naw 

Cal.   275;   People  v.  Bonney.    19  Id.  trial-viaa granted:  OholHonv.  Oholiion, 

446;'  People  V.  Bramagaa,  21  Id.  339;  31  Qa.  626.    Bnt  the  applicatian  of 

Pti^fl'  y-  Symojuit,  22  Id.  34S;  Smilh  this  mis  has  been  sometimes  relaxed, 

V.  T/iomjDon,  1  Cow.  221;  Doaner  v.  when  it  appeared  that  the  jury  vrera 

Baxter,  30  Vt.  4G7;   Eirh  v.   Taylor,  not  in  fact  influenced:  State  t.  Suin- 

20  Mino.  378.     See  the  note  to  1 198  Tnen,  4  la.  Ann.  27;  BaLrr  v.  Sim- 

[196],  post.     As  to  iostancei  of  sep-  tdom,  29  Barb.  198;  Pope  r.  Slate,  26 

aratioD  which  are  ground  for  a  new  Miss.  211. 

trial,  see  Thompson  and  Merriam  on        The  judge,  however,  has  clearly  a 

Juries,  sees.  340  et  seq.  right  to  mue  proper  communicatioiia 

CommuiiicBtionB  to  Jury. — It  through  the  bailiff.  Thus  it  wa« 
is  the  duty  of  tjie  officer  having  charge  held  that  a  new  trial  will  not  be 
of  the  jury,  after  they  have  retired  granted  becanse  the  judge  through 
fur  deliberation,  to  refrain  from  com-  the  sheriff  informs  the  jury  that  if 
inunicatins  with  then,  except  for  the  they  do  not  agree  in  five  minutes 
purpose  iS  inqniring  if  ttiey  have  they  mnat  remain  in  the  jury-room 
agreed,  and  a  breach  of  such  duty  all  night:  Ftoplc  v.  Haghea,  29  CaL 
baa  been  held  sufficient  to  justify  the  258.  And  so  it  was  held  not  im- 
gronting  of  a  new  trial:  NeimM  v.  proper  for  the  judge  and  jury  to  com- 
Slaie,  21  Miss.  600;  Coh  T.  iSiniTi,  4  municate  back  and  forth  concerning 
O.  Greene,  32;  and  actual  influence  the  possibility  of  arriving  at  a  verdict 
in  such  case  need  not  be  shown,  if  in  a  short  tune,  and  aa  to  the  ad- 
tlie  means  of  approach  exist,  and  the  visability  of  the  judge  waiting  and 
remarks  were  likely  to  produce  in&u-  keeping  court  open  to  receive  the  Ter- 
ence: Thomat  v.  Cha^nan,  46  Barb,  diet;  Statt  t.  Oarrand,  6  Or.  228. 

octii,iBK,         §  203.   [201.]     If,  while  the  jury  are  kept  together, 

either  during  the  progress  of  the  trial  or  after  their  re- 

ingorjurors.  tirement  for  deliberation,  the  court  order  them  to  be 
provided  with  suitable  and  sufBcient  food  and  lodging, 
they  shall  be  so  provided  by  the  sheriff,  at  the  expense 
of  the  county. 
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Trr.  m.  §  206.]    CONDOCT  OF  THE  TRIAL  BY  JURY.  gg] 

§204.   [202.]     Upon     retiriDg    for  deliberation,  the  Oct  u,  isea 
jniy  may  take  with  them  the  pleadings  in  the  cause,  and  - 


WhU  papeia 


all  papers  which  have  been  received  as  evidence  on  the  jury  mar  taiia. 
trial  (except  depositions),  or  copies  of  Buch  parts  of 
public  records  or  private  documents  given  in  evidence 
as  ought  not,  in  the  opinion  of  the  court,  to  be  taken 
from  the  person  having  them  in  possession.  They  may 
dso  take  with  them  notes  of  the  testimony  or  other  pro- 
ceedings on  the  trial  taken  by  themselves,  or  any  of 
them,  but  none  taken  by  any  other  person. 

laking  evidence  to  Jury-room,  that  it  wu  read:  Bmnaon  t.  MeUx^f, 

—In  Ptopk  V.  Cochran,  61  C&L  64S,  1  Dian.  21;  but  the  contrary  ma;  be 

tho  mpreme  court  o(   CaJiforiuA,  in  thown  by  the  affidoivits  of  the  jnrora: 

canstrainK  a  proriBioa  aimilar  to  thu  HaAieg  v.  Haatic,  3  Johni.  252;  Mor- 

tat,  Baj  that  the  BecCiou  ii  not  man-  ris  r.  Book,  36  Iowa,  490.     If  read 

ditor;,  and  the  court  may  refuse  to  by  the  jury,  or  if  not  shown  other- 

■]Io4l  a  diagram  to  go  into  the  jury-  wise,  this  will  be  ground  for  setting 

room.    While  it  a  not  erroneoos  to  aaide  the  verdict:   Bhtaff  v.  Oray,  2 

allini  jury  to  take  written  charge  to  Yeates,  273;  Foeier  v.  JIcO'Blena,  18 

Hie  juTT-room   (Harlty  v.  StaU,   29  Mo.  88;  but  this  applies  only  if  the 

ArL  IT;  Stale  T,   Tompkint,  71  Mo.  papers  were  taken  by  or  sent  to  the 

613),  it  is  said  to  be  bad  practice  to  jury  at  the  instance  of  the  succeeaful 

tllowit  to  be  done:  Snath  v.  Loatu-  party,   for  the   losing   party  is  not 

dalf,  G  Or,  79.  prejadioed  by  the  taking  of  iinproper 

Where  a  paper  has  been  improperly  papers  at  bia  own  BaggeBtion :  A  hoU 

tilLEa  by  the  jury,  tho  presumption  is  v.BoHohS.  F.  M.  Co^l  Cash.  91. 

g  205.    [203.]     After  the  jury  have  retired  for  delibera-  oct  u,  mi, 

tion,  if  there  be  a  disagreement  between  them  as  to  any 

part  of  the  testimony,  or  if  they  desire  to  be  informed  of  retTrnTo^r 
any  point  of  law  arising  in  the  case,  they  may  require 
Ihe  officer  having  them  in  charge  to  conduct  them  into 
court.  Upon  their  being  brought  into  court,  the  infor- 
mation required  shall  be  given  in  the  presence  of  or 
after  notice  to  the  parties  or  their  attorneys. 

Abwnea  of  a-ttoraey  or  party       Becalling  jury. — The  sngreme 

vliea  further  inatructionB  are  given,  court  of  California,  in  oonstnung  a 

if  it  does  not  appear  that  they  were  similar  section,  hold  that  the  court 

Dotifieil,  a  a  fatal  error:  Peopk  v.  haa  inherent  power  to  recall  the  jury 

Trim,  37  CaL  274:  Bedman  v.  Otdrvtc,  of  its  own  motion,  and  give  further 

S  III  148;  Daoi  V.  Fiah,  2  G.  Greene,  instmctiooB:  PmoU  v.  Perry,  65  CaL 

UhCmibdiv.  fia:£f<f,  8OhioSt.210.  568. 

S  206.   [204.]     Except  as  provided  in  sections  X99  [197]  oct  ii,  i862, 

and  209  [207],  or  in  case  of  some  accident  or  calamity  

requiring  their  discharge,  the  jury  shall  not  be  discharged  Sliho^givini 
after  the  cause  is  submitted  to  them  until  they  have  *" 
agreed  upon  a  verdict  and  given  it  in  open  court,  unless 
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302  ISSUES,  TRIAL,  AND  JUDGMENT.  [CoiT-  11. 

ft^™"'  "*-'  ^y  *-'^^  consent  of  both  parties  entered  in  the  journal,  or 
~         unless  at  the  expiration  of  such  period  as  the  court  deem 

wiiiioiiiBiviQg  proper,  it  satisfactorily  appears  that  there  is  no  proba- 
bility of  an  agreement. 

Oft.  11, 1K.2,  g  207.  [205,]  In  all  cases  where  a  jury  are  discharged, 
'-- —  or  prevented  from  giving  a  verdict,  by  reason  of  accident 

i>chn,iHju?y  Of  othei  cause,  during  the  progress  of  the  trial,  or  after 
the  cause  is  submitted  to  them,  the  action  may  be  again 
tried  immediately,  or  at  a  future  time,  as  the  court  di- 
rects. 

I>iBCharg«  of  Jui7  bj  linsl  BtljoarnmeDt  of  court:  Sec  the  next  scctiua. 
oct,n.iMi.  §208.    [206.]     While   the  jury  are   absent  the  court 

— '■ may  adjourn  from  time  to  time,  in  respect  to  other  biisi- 

oWniiniiitiiry  ness,  but  it  is  nevertheless  to  bo  deemed  open  for  evejy 

purpose  connected  with  the  cause  submitted  to  tlie  jury 

until  a  verdict  is  rendered  or  the  jury  discharged.     A 

■   final  adjournment  of  the  court  discharges  the  jury. 

Oct,  11, 1SC2.  §  209.    [207.]     When  the  jury  have  agreed  upon  their 

-^ verdict,  they  shall  be  conducted  into  court  by  the  officer 

)m,'!?Su-L-n[     having    them   in    charge.     Their   names  shall   then  be 
Jeiur'ii.""'        called,  and    if  all    do  not  appear  the   rest  shall   be  dis- 
charged without  giving  a  verdict, 
Oct.  n,  iMi         §210.    [208.]     If  the  jury  appear,  they  shall  be  asked 

by  the  court  or  the  clerk  whether  they  have  agreed  upon 

iDg''vc'rd?ct? '   their  verdict;  and  if  the  foreman  answer  in  the  affirma- 
tive, he  shall,  on  being  required,  declare  the  same. 
oci.li,  ISO!        §  211.    [209.]     When  a  verdict  is  given  and  before  it  is 

' — —  filed,  the  jury  may  be  polled  on  the  request  of  either 

party,  for  which  purpose  each  shall  be  asked  whether  it 
be  his  verdict;  if  any  juror  answer  in  the  negative  the 
jury  sliall  be  sent  out  for  further  deliberation.  If  the 
verdict  be  informal  or  insufficient,  it  may  be  corrected 
by  the  jury  under  the  advice  of  the  court,  or  the  jury 
may  again  be  sent  out. 

Polling  Jury- — The  jury  speak  altliaush  a  juror  may  dissent,  he  ihqsI 

through  their  foreman  unless  the  jury  base   bis  diaecDt  on  the  question  ol 

is  polled;  and  each  juryuiau's  assent  foci  presented  by  tha  verdict,  not  on 

is  conchisive  uoluas  a  disagreement  the  legal  effect  oi  the  verdict  as  foaud 

is   expressed  at   the   time:    Btam   v.  Fitrpalricb  v,     Ilimmeimann.    43    Id. 

Pale,  iO  Cal.  71.     On  polling  tlie  jury,  688. 
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Trr.  IV,  S  213.]  VERDICT. 

Informal    v«rdlct.  — Until    the  thiDg  merely  fornml,  lud  which  hu  Oct  11, 1 

lerdjct  13  received  and  recordeil  the  no  connection  with  the  merits  of  the  i^^- 

jnrj'  hare  full  po«er  over  it;  Root  v.  cause,  if  the  amendment  in  uo  rcapcct 

Siereoal,   6  Johns.   C8;    Thoiaat   v.  changes    the  rights  of    the  parties: 

ZuMig,  25  Tei,  Snpp.  225.     If  the  PerUru  v.   Wilson,  3  U.  130.     But  if 

Tcnlict  is  informal  the  court  ooglit  to  the  court,  iuBtead  of  having  the  ver- 

njdain  the  defects  to  the  jury,  and  diet  corrected  hj  the  jury,  attemjit 

direcc  them  to  put  it  in  proper  form:  to  correct  it  by  the  judgment,  and  go 

PtBfU  T.   Diet,   34   CaL   66G.      The  beyond  the  verdict,  it  iserror;  Raiav. 

mart  may  instruct  the  jury  to  amend  AiaHIl,  2  Id.  192.     A  general  objec- 

their  veroicC  as  to  matters  of  form  tion  to  tbo  form  of  a  verdict,  without 

■Dt  ifiecting  the  aubatunce,  and  in  any  epcciiication  of  the  p.irticulars, 

nch  nuoneraB  to  be  nuexceptionable  will  not  be  considered:  Mtilioney  v. 

JQ  Uw:  Tmrhody  v.    Jiu^mm,   2  Id.  Van  Wiiille,  21  Id.  552.     If  a  venliot 

Kl    So  ii  thu  verdict  is  incomplete,  returned  by  a  jury  ia  not  auffieicutly 

it  ii  proper  for  the  court  to  call  the  definite  and  certain  to  serve  as  ^  basis 

atl«nti<m  of  the  jury  to  that  fa::t  and  for  a  judgnient,  and  the  party  against 

remand  themto  put  it  in  proper  form;  whom  it  is  rendered  cnnscnta  that  a. 

iDt  omitting  BO  to  dp,  the  court  may  certain  construction  thereof  should  be 

u'tenrinla  set  it  aside  in  a  motion  for  taken  as  the  verilict,  tliis  proceediug 

a  Dew  trial:  GarlKkv,  Bowtr,  62  Id,  is  quite  as  irregular,  imcertaiii,  and 

(is.    Or  the    court    may   amend   the  ineffectual  aa  the  verdict  itself ;  Camp- 

terdict  when  it  is  defective  in  some-  bell  v.  Jones,  38  Id.  509. 

§  212.   [210.]    When  the  verdict  is  given,  and  is  such  o<-i.  u,  i 

as  the  court  may  receive,  and  if  no  juror  disagree  or  the 

jun-  be  not  again  sent  out,  tlie  clerk  shall  lile  the  verdict.  \e^\tZ 
The  verdict  is   then   complete,  and  the  jury  shall  be  j,  ^^  ,^, 
discharged  from  the  case.     The  verdict  shall  be  in  writ-  i*<Jr.ai 
ing,  and   under  the  direction   of   the   court  shall   be 
subatantially  entered  in  the  journal  as  of  the  day's  pro- 
ceedings on  which  it  was  given. 

Affidavit  of  Jurors  to  impeacli  Duhon  v.   Landry,   15  La.  Am.  691; 

Tsrdict  —  It    is   generally   decided  Ortgonian  li'f/ Co.v.  OregonS.  N.  Co., 

that  the  testimony  of  jurors  will  not  3  Or.  17S;  that  they  mistook  or  mis- 

W  received  to  impeach  their  verdict;  understood  the  charge;  Slate  v.  Mil- 

CSk  v.  Bray,  1  Or.  89;  Cattro  v.  Oill,  Ucan,  16  La.  Ann.  557;  or  that  they 

S  CiL  40;  Oale  v.  A'.   Y.  tit.  R.  R.  fraudulently  arranged  for  a  verdict, 

Cg,,  53Bow.  Pr.  385;  nor  t«  explain  as  by  chance:  Fleatant»  v.  Heard,  15 

it:  Pmple  y.   Homaer,  I   Wend.  297;  Ark.  403;  but  such  affidavits  will  be 

toihoir  why  it  was  rendered:  Sheldon  received  to  sustain  a  verdict;  Danav. 

T.  Perius,  37  Vt.  550;  Clark  v.  Carter,  Tudxr,  4  Johns.  487;  Hix  v.  Drui-y, 

IlGa.fiOO;orezplainamiatakeinit:  5  Pick.  296. 

TITLE    IV. 

OP  THE  VERDICT. 

1 213.  Definition  of  verdict,  general  or  speoiaL 

{  214.  In  actions  for  the  recovery  of  specific  personal  property. 

g  215.  When  jury  may  give  general  or  special  verdict 

I  2IS,  Special  verdict  to  control  general. 

I  217.  When  counterclaim  pleaded  in  the  answer. 

%  213.    [210  a.]     Tlie  verdict  of  a  jury  ia  either  general  oct.  n,  i 
or  special.     A  general  verdict  is  that  by  which  the  jury 
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pronounce  generally  upon  all  or  any  of  the  issues,  either 
~  in  favor  of  the  plaintiff  or  defendant.     A  special  verdict 
is  that  by  which  the  jury  find  the  facts  only,  leaving  the 
judgment  to  the  court. 

Form  of  Terdict. — Whore  tfas  thsranditkaiaftheveidict,iiuiatnp<m 
form  of  the  verdict  is  weed  upon  in  a  verdict  in  ft  differeot  form:  Sex^v. 
opei^ court,  tbe  plaintiffCBiuiot,  after    AddiMon,  40  Cal.  40S. 

g  214.  [211.]  In  an  action  for  the  recovery  of  specific 
personal  property,  if  the  property  have  not  been  delivered 
to  the  plaintiff,  or  the  defendant  by  his  answer  claim  a 
return  thereof,  the  jury  shall  assess  the  value  of  the 
property,  if  their  verdict  be  in  favor  of  the  plaintiff,  or 
if  they  find  in  favor  of  the  defendant,  and  that  he  is 
entitled  to  a  return  thereof,  and  may  at  the  same  time 
assess  the  damages,  if  any  are  claimed  in  the  complaint 
or  answer,  which  the  prevailing  party  has  sustained  by 
reason  of  the  detention  or  taking  and  withholding  such 
property. 

Verdict  in  nctloa  tot  apadflo  the  plaintiff  ia  order  to  give  him  «n 

peraonal  property.  — Thia  aectiou  electtoa:  Kotctou  v.  ^uiNin,  61  CaL 

doei  sot  apply  to  caaes  ot  nonanit.  640.     A  verdict  not  finding  the  value 

Therefore,  wBeretherehaabeenanon-  oF  the  property  was  declared  iiuoffi- 

auit  in  tiie  original  action,  these  qoea-  cient  in   OarUck  v.   Bower,    10  Pac. 

tious  are  open  to  the  jury  on  the  trial  C.  L.  J.  427;  followed  in  Vandrford 

of  an  action  on  tbe  replevin  bond:  v.  Foeter,  10  Id.  563.     So  a  finding 

Oinaca  v.  Atwood,  S  Cal.  446.  for  damagea  alone,  without  deciding 

The  verdict  should  find  the  value  of  the  issuea  of  ownership  and  valne  is 

the  property  and  damages,  &Qd  al»o  insufficient:  Jcmtt  v.   Snyder,    8  Or. 

find  for  a  return  of  the  property  to  IZ7. 

§  215.    [212.]     In  every  action  for  the  recovery  of 

money  only,  or  specific  real  property,  the  jury,  in  their 

discretion,  may  render  a  general  or  special  verdict.     In 

all  other  cases  the  court  may  direct  the  jury  to  find  a 

special  verdict  upon  oil  or  any  of  the  issues;  and  in  all 

cases  may  instruct  them,  if  they  render  a  general  verdict, 

to  find  upon  particular  questions  of  fact,  to  be  stated  in 

writing.     The  special  verdict  or  finding  shall   be  filed 

with  the  clerk  and  entered  in  the  journal,  as  provided  in 

title  III.  of  this  chapter. 

Special   verdict    geserolly.  —  Where  the  qneatioa  was  whether  a 

Court    may    direct    ipecial  venliot,  person  bad  notice,  an  aniwer  of  the 

Learned  v.  Casite,  67  Vol.  41,  ia  its  jury,  "Yes,  if  possession  is  notice," 

iliscretion,  and  its  ruling  ia  not  re-  wsa  held  neither  to  find  tbe  fact  of 

viuH'ablj:  Sififl  V.  Mnltni.  14  Or.  59.  pouession,  nor  the  time  of  it,  nor  the 
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kind  oEpoBMsutm,  and  WH  too  equiT-  Ukan  within  tbeatatDtorytima:  Alltn  OcL  11,186% 

ocal:  Woodma-r.  McOune,  17  CaL  30*;  v.  Rill,  18  Id.  UT.  fi^ 

Me  41bo  OarjicU  v.  Knight't  i'my,  17  Neither  part;  can  dictate  the  terms 
Id.  SIO.  of  any  piirticnlu'  questiaii  to  the  jury; 
Ibe  iMta  moat  be  found  eipreoalj  jlmCTieoK  (!to.  t.  Brat^/ord,  27  CaL  3GS. 
uid  ipecudlj,  and  not  gtmeraUy  of  To  set  a  apecial  verdict,  special  iames, 
mmiiedlj:  Breaev.Dogle,lQCal.lQi.  atating  each  point  eeparatelv,  moat 
Wuere  ipecial  iuites  ftre  anbmitted,  be  framed  uid  Bubmittod  to  the  jnry: 
(hcj  ilionld  inclade  all  qaeationa  of  Sremtter  v.  Bour\  S  Id.  601.  Bat, 
bctraised  by  the  pleadings  and  neces-  it  aeema,  a  general  verdict  may  be 
nr;  to  determine  the  caae,  and  ahonld  reauuuiv-a  to  a  partianlar  qaeation, 
be  separately  and  diitinctly  atated;  aaciiasiiesligeiice:  ALjiery.  "Maria," 
Pkaix  Water  Co.  v.  Fletcher,  23  Id.  U  Id.  170.  Special  iaanee  must  in- 
132.  la  an  action  for  a  qnaita  ledse,  elude  all  the  iaauea :  Pbanix  W.  Co.  t. 
vhen  the  defendants  deny  plaintiff's  FItldia;  23  Id.  488.  If  the  jnry  can- 
titte  and  onster,  and  set  np  title  in  not  agree  upon  the  special  isanea,  and 
themielTea  to  a  part  only  of  the  ledge,  by  consent  they  are  withdrawn  and  a 
sipecial  verdict  awarding  defendants  general  verdict  received,  it  is  not 
tlQt  pcctioD  of  the  ledge  they  claim  error:  MildieUv.  Hodxil,  25  Id.  &39. 
vithont  a  general  verdict,  if  accepted  Bat  the  jnry  cannot  withdraw  a  ape- 
by  plaint ifpii  is  a  finding  in  favor  of  cial  verdict  and  render  a  general  one 
deEeadsnte,  and  entitles  Qiem  to  co«ts;  because  the  legal  effect  of  the  former 
Goiaaia  v.  Leon,  31  Id.  98.  A  special  was  not  what  they  expected :  ^1i£i- 
Tcrdict  aettlea  the  facts,  and  the  mlriek  v.  Himnielmann,  48  Id.  G80. 
coorl  by  its  jodgment  prononnce*  the  The  party  in  whose  favor  a  indgmi  ' 
cmcliiBiDa  of  law  npon  thoaa  facU.  is  lendered  on  a  apecial  verdict  mi 
If  the  coart  errs  in  thJa  respect,  the  move  for  a  new  trial  if  he  is  not  eatia- 
error  may  be  reviewed  without  a  mo-  fied  with  the  verdict,  as  the  verdict 
tion  for  new  trial;  bat  the  right  to  woald  otherwise  be  conclusive  as  to 
correct  the  verdict  doea  not  <upend  the  facts  in  the  appellate  conrt:  Oar- 
npoa  the  jadgment,  and  the  atepa  WMd  v.  Simpaon,  8  Id.  106;  Dt^y, 
BtiXBaij  lor  that  purpose  must  ue  Fiiher,  IS  Id.  3S0. 

§216.   [213-3    When  a  Special  finding  of  facts  shall  be  octii,ieJ* 
inconsistent  with  the  general  verdict,  the  former  shall  ~ 


Special  verdict 


control  the  latter,  and  the  court  shall  give  judgment  tocontioL 

accordingly. 

Bp«ci&l  flndioga  control:  Sqfu  theownerandholderof  thesami 

1.  Rmtci,  G  Or.  4IW.     If  the  special  special  issues  are  submitted  t 

'-"  *  "  '  ■-   ■  wi&the  ■  ■  ■  ■     ■         -  .-   . 


findinn  are  not  incousieteut  wiui  the  jury,  which  do  not  constitote  a  de- 

genend  verdict,   the   latter  will    be  fense  if  the  plaintiff  is  the  owner  and 

acted  apoD :  Stood  v.  Light,  31   CaL  holder  of  the  note,  and  the  jury  find 

113.    So  also  if  the  finding  on  the  on  the  apecial  Issues  alone,  it  is  error 

ipecial  issue  would  not  anatain  a  gen-  for  the   Conrt  to  render  jndgmeat. 

end  verdict  for    the    party  agiuast  There  has  been  a  mistrial,  and  ontQ 

*hom  the  general  verdictis  reodered:  the  issues  of  fact  are  decided  no  final 

ilcDermoa  v.  Hif^,  23  Id.  489.     If,  judgment   can    be  entered:   Kiel  v. 

in  in  action  on  a  promissory  note,  the  Reay,  60  Id.  02. 
defendant  denies  that  the  plaintiff  is 

%  217.   [214.]    When  a  verdict  is  found  for  the  plaintiff  oct  ii.  ibbj; 

in  an  action  for  recovery  of  money,  or  for  the  defendant 

when  a  counterclaim  for  the  recovery  of  money  is  estab-  counteraaim 
lished  beyond  the  amount  of  the  plaintiff's  claim  as 
established,  the  jury  shall  also  assess  the  amount  of  re- 
covery; they  may  also,  under  the  direction  of  the  court, 
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Oct  11,  i»%      assess  tne  amount  of  the  recovery  when  the  court  give 
— '■ judgment  for  the  plaintiff  on  the  answer. 

VerJicI  Then 

'^i''^'ffl°'''°'         Verdict    when    coantarcUiin  and  fifty  dollars,  with  intererton  «»id 

pieaaeo.            pleadad.  —  Under  a.  section  Bimilor  notes ":   Wat^n  t.   Damon,   54  C>L 

to  the  foregoiag.  the  foUowmg  verdict  273,    See  Hutcluntony.  SitperiorCaui, 

was  pronouDced  had,  and  judgment  61  Id.  119,  where  the  jury,  inanaction 

wai  reversed:    "We,   the  jnry,  find  on  a  promiuory  note,  having  ftond, 

for  plaintiff  tor  the  amount  ot  con-  "We,  the  jnry,  find  verdict  fot  tie 

tract,  two  thoaund  two  hundred  and  plaintiff,"  and    the    court   rsodeted 

fifty  dollars,  with  interest  at  ten  per  jadgment  for  a  certain  amaant,  the 

— ' m,  from  Anguat  1,  1876,  court  refused  to  interfere  by  (ertonin, 


TITLE  V. 
TRIAL  BY  THE  CMDRT. 
§  213.    Trial  by  jury  how  waived. 
§  219.    Decudon  of  the  court  how  made,  and  when  filed. 
!  220.     Order  of  proceedings,  and  effect  of  finding. 

\.  m%         g  218.    [215.]    Trial  by  jury  may  be  waived  by  the 

severd  parties  to  an  issue  of  fact,  in  actions  on  contract, 

""         and  with  the  assent  of  the  court  in  other  actions,  in  the 
manner  following:  — 

1.  By  failing  to  appear  at  the  trial; 

2.  By  written  consent,  in  person  or  by  attorney,  filed 
with  the  clerk; 

3.  By  oral  consent  in  open  court,  entered  in  the  min- 
utes. 

Failure  to  appear  at  triaL  —    was  requested  by  coaosel  to  cbai^ 
Filing  an  answer,  though  bji  appear,    itself  as  a  jury,  and  counsel  handed 


Decision  ot  the 


9,  whereupon  tho  court 

.  _   .    .,  _   .   .   The  fail-  charged  that  part  of  ttaelf  which  waa 

_..  j>  appear  operates  as  a  consent;  sopposeJ  to  be  a  jury,  tho  auprcme 
Oilhspit  V.  Benson,  IS  LL  410;  Doll  v.  court  held  that  the  mode  adopted, 
t'tltfr,  16  Id.  433;  tVallJiam  v.  Cargon,  thoagh  original,  was  not  of  sufficient 
10  Id.  180;  OWtiion  v.  Fteiachel,  6  merit  to  be  eiolted  into  a  precedent; 
Duer,  652.  But  not  withstanding  tho  and  that  the  proper  course  is  to  pre 
waiver,  the  court  may  direct  issues  to  sent  the  points  as  a  aeries  of  prop- 
be  tried  by  a  jury;  Doll  v,  Aiuierxm,  ositiona,  and  ask  the  court  to  mle 
27Id.  251.  uponthem:  JfeucAarrf  V.  Oiw,  20  Cal 
Trial  by  court.  —Where  the  court  lb3. 

§  219.  [216.]  Upon  the  trial  of  an  issue  of  fact  by  tht 
court,  its  decision  shall  be  given  in  writing,  and  fileJ 
with  the  clerk  during  the  term  or  within  twenty  days 
thereafter.     The  decision  shall  state  the  facta  found  anc 
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Ibe  conclusion  of  law  separately,  without  argument  or  P^"- 1*2, 

reason  therefor.     Such  decision  shall  be  entered  in  the 

joarnal,  and  judgment  entered  thereon  accordingly.    The  <»urt. 
court  may  deliver  any  argument  or  reason  in  support  of  g  g,  ^  ^^ 

such  decision,  either  orally  or  in  writing,  separate  from  JJorM. 
the  decision,  and  file  the  same  with  the  clerk.  '' 

Dedjdon  In  -writliig.  —  This  sTery  material  iaane:  Cam^U  v. 
mnit  be  filed,  or  the  jadgmant  cannot  Buahnon,  49  Cal.  367;  JV.  P.  S.  R.  y. 
ituid;  bnt  it  need  not  be  done  till  Jlei/nolds,  50  Id.  93;  Dowd  v.  Clarte, 
after  the  coart  anuonucea  ita  jadg-  01  Id.  263;  Watton  v.  Cornell,  62  Id. 
merit:  Venmilt  v.  Bhaw,  4  Col.  215;  91;  O'Connor  r.  Fnahn;  63  Id.  439; 
fnui/T.  JfurTiu/,44Id.229.  Itunot  Frtemaa  v.  Campbctl,  65  Id.  197; 
Uie  mere  signing  of  the  findings,  bnC  ATaretere  v.  L<uh,  Gl  Id.  622;  Dunnv, 
t1ioCliQg,tluitiaeB8entialtoii,dccisioli:  Dunn,  G2  Id.  17G;  Hoedim  ".  Perruto, 
ComttotkQ.  M.  Co.  v.  Svp.  Court  Santa  62  Id.  515;  Paulmn  v.  Sfwnan,  64  Id. 
Crui  Co.,  57  Id.  626;  and  until  filed  it  290;  butimmaterialiaaaeBneednotbe 
mav  bo  changed,  thouf;h  it  ba  signed  found  upon:  Fontaine  v.  S.  P.  B-  R. 
■nd  has  been  delivered:  AdaniA  v.  Co.,  54  Id.  654;  ilcCourtn^  V.  For- 
A'eau,59How.Pr.  385.  If  judgment  ft<ne.  57  Id.  CIO;  Kmiwla  v.  ScaU,  6i 
be  ordered  and  entered  before  find-  Id.  377.  And  an  cironeana  finding  on 
iugs  of  fact  are  filed  or  waived,  it  will  an  immaitcrial  issue  wil!  not  warrant  a 
be  get  aside:  Van  Court  v.  Winleraon,  reversal:  Suieelxer  v.  DMini,  2  West 
61 CU.  GI5.  And  the  trial  eourt  ma<^  Coast  Bcp.  145.  Facta  admitted  on 
act  Mida  a  jndgment  BO  entered,  and  the  plsadinga  need  not  bo  found: 
ocder  tbe  cause  restored  to  tlie  calen-  Hiuifi  v.  Miiygridge,  8  Cal.  445;  and 
dat:  Id.  Alter  announcing  his  de-  if  facta  are  found  contrary  to  admis- 
aaion  orally,  the  judge  may  continue  siona  on  the  pleading,  tho  findings 
the  case  until  the  next  term;  outil  must  be  disregarded:  Bradbury  v. 
tbe  deciiion  is  filed,  the  case  has  not  Croni»e,  46  Id.  2SS.  The  facta  found 
Wn  tried:  Haalinga  v.  Haati'ig*,  31  must  be  within  tlie  issuo:  ifortrJiout 
Id.  S5.  The  provision  oa  to  the  tima  v.  Barron,  42  Id.  DOS.  It  is  tho  duty 
forfilingthe  decision  has  been  held  to  of  the  court  to  supply  tho  omission 
be  merely  directory:  Broad  v.  Har-  when  its  attention  la  culled  to  the 
1^1 44  Id.  229;  ilcQuillan  v.  Dana,  subject  by  proper  exception  to  the 
m,  49  Id  167;  Burger  v.  Baier,  i  findings:  Lose  v.  hthmua  T.  R.  Co.,  6 
Abb.Pr.  11;  People  Y.  Dodge,  b  Bov.  Or.  124;  Simmom  v.  RieliardMn,  5 
Ml.  Hnn,177;  Logan  v.  Hale,  i2  Cal.  6*0; 
Elading*  ftnd  condaaions  of  Onbvrri  v.  Connor,  46  Id.  363;  Hayes 
1»V,  gmenJiy.  —In  a  trial  before  vV  WetAerbtf,  63  Id.  399.  Tho  court 
QiscourtiWherethepartieshavestipn-  cannot,  however,  TC-ezamine  tho  evi- 
cted the  facta,  no  formal  findings  are  denca  on  tho  motion  of  one  of  the  par- 
^KWwy:  Frtuh  t.  Eaet  Portland,  6  tiea  after  it  haa  onco  filed  its  findings 
Or.  2S1.  Otherwise  tho  provision  re-  and  rendered  judgmont,  and  on  such 
loiting  findings  is  mandatory:  Brouin  re-examination  substitnte  different 
T.  Brown,  3  Col.  III.  findings  of  fact  and  reverse  ita  former 
A  party  to  an  action  may  now  pre-  dociaioa:  Prince  v.  Lynch,  38  Id.  530; 
•mt,  aa   distinct  matters,   first,   the  STnitli  v.  Adxr,  62  Id.  219. 

Ct  that  tbe  judgment  ia  not  the        R^erence  to  pleading*.  -^  A  finding 

„  .goncloaion  from  the  facta  found;  "that  tbe  facta  stated  in  the  plain- 

■iKltec^iiii,  tho  point  that  the  evidence  tifTe  complaint  are  true,  and  that  the 

I'oM  not  sustain  the  findings  or  some  facta  stated  in  defendant's  answer  are 

Jfthom:  ZJoicrf  V.  Ciai'te,  El  Cal.  203.  not  true,"  is  good:      McFadden   v. 

Under  this  code  no  findinga  of  tact  Friendly,  9  Or.  222;  McEaen  v.  /ofci- 

^TQinphed  to  sapport  the  judgment;  ton,  7  Cal.  260.     Bnt  a  finding  "that 

^  It  Diuat  appear  affirmatively  that  all  the  maierial  facta  set  forth  in  the 

^e    facta    support    the    judgment:  complaint  are  true."  is  insufficient: 

*■  P.  B.  R.  V.  Regnotdt,  50  CaL  93:  LatSl  v.  Tuily,  51  Id.  277;  Ca^idy  v. 

*«  T.  Canyon  B.  B.  Co.,  5  Or.  301.  Caaaidy,  03  Id.  352.     While  it  ia  por- 

Ts  (htt  end  a  fimting  ig  required  upon  miasible  in  tho  findinga  to  refer  to  a 
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ploiding,  —  u,    for  ezunple,  that  »  Dvig  of  rourl  —  It  ia  immAterul 

_  note  or  mortgigo  set  forth  id  the  com-  whether  tho  Codings  ftre  dr&n^ted  lij 

plaint  wna  executed  by  the  party  at  the  judge   or  coansel;  but  it  is  the 

the  time  there  ia  alleee^  —  yetinaach  duty  of  the  court  to  lec  that  they  are 

caaes  the  reference  should  be  diitinct  proper  before  aigniiig  them:   Hatha- 

and  pointed,  so  aa  to  leave  no  doubt  vny  v.  Ryan,  35  Cal  190;  Portrr  v. 

as   to  what    particular   facta   ate  in-  iVoodtpard,  67  Id.  B3S. 

tended:    HcSmea  v,   Johtuon,  7  CaL  Amrndmenl  (if  finding*.  —  Finding! 

2G0.  cannot  be  amended  after  the  entry  of 

Test  of  lu^deney.  —  A  finding  ia  not  judgment  and  the  denial  of  a,  motion 

good  which  states  only  general  COD clo-  for  a  new  trial:   Bale  v.   ilUkr,   03 

aions,  leaving  it  doubtFal  what  paj--  Cal.  233.     Conclnaiona  of  law  may  be 

tlcular  facts  were  established:  Ladd  amended  before  entry  of  judgment: 

V.  Tatlij,  51   Cal.  277.     Ihe  test  ia,  Condrev.  Barlon,  02  Id.  1. 

Wonld  they  be  Bufficieat  if  presented  W/ien  findings  nectiaatT/,  —  It  ia  not 

by  tt  jury  aa  a  special  verdict?  Brtat  necesaary  to  order  a  now  trial  for  tha 

V.  Di^te,  18  Id.  101.  purpose  of  having  the  language  of  the 

The  emtrl  iliouid  find  the  uUimaU  finding  made  more  exact  when  it  ia 
faclt,  not  state  the  evidence:  Jona  v.  sufficiently  distinct  as  to  the  anbject- 
Clarl;  42  Col,  180;  Covfny  v.  Halt,  40  matter  of  the  action:  Peopli  v.  Beck, 
Id.  656i  MaOJtaia  v.  KiniieU,  41  Id.  21  Cal.  3S5.  Where  title  is  found  in 
G14;  Oni&auin  V.  Crnfitors,  GI  Id.  455;  one  party,  the  court  need  not  find  the 
De  CtlU  V.  Porltr,  65  Id.  3.  The  facts  aa  to  tho  other:  Merrill  v.  Chap- 
appellats  court  reversed  a  judgment  TTian,  34  Id.  252.  A  finding  that  after 
and  rcmaDded  tho  causo  wberD  this  due  compliance  with  the  aUtute,  tha 
rule  was  not  complied  with:  Jieredini  defendant  was  authorized,  in  her  own 
V.  IloUon,  10  Id.  104;  Solo  v.  Irvine,  name  as  a  sole  trader,  to  carry  on  & 
60  Id.  430.  Bot  that  findinga  are  business,  etc.,  is  equivalent  to  finding 
sufficient  which  recite  probative  facta  that  she  was  anthorized  to  carry  oa 
from  which  the  ultimate  facts  neces-  the  business  in  her  own  name  and  od 
sarily  result,  see  Covenj/  v.  Hale,  49  her  own  account:  Porter  v.  Camba, 
Id.  555;  People  v.  Ilagnr.  G2  Id.  189;  43  Id.  108.  Where  there  are  no  find- 
O^m  V.  Ciart,  60  Id.  023;  Biddel  v.  ings,  and  the  case  is  brought  to  th« 
Brizzt^ra,  50  Id.  381.  Where  an  appellate  court  upon  tho  evidence, 
nltiinate  (act  is  found,  and  probative  and  tho  jodgment  ia  erroneoos,  the 
facts  not  consistent  with  tho  ultimato  court  will  reverse  tho  judgment  and 
fact  are  also  found,  the  finding  of  the  romaod  the  case  for  anew  trial:  Doted 
ultimate  fact  is  conclusive:  Barranie  v,  Clarlx,  51  Id.  203;  Poormanv.  JTUU, 
V.  Oarmlt.  50  Id.  112.  A  finding  43  Id.  303.  If  the  court  detail  facta 
that  L.  conveyed  the  premises  ia-  in  its  decision,  from  which  tho  con- 
cludes a  finding  of  every  fact  esse:)-  elusion  is  drawn,  the  particular  facta 
tial  to  such  conveyance;  therLfore  a  found  and claimednot  to boaupporiod 
finding  that  the  deed  was  acknowW  by  tho  evidence  should  be  speciGcd: 
edged  as  required  by  statute  is  not  Conenyv.  /ra/«,49Id.  555.  Findings 
necesaary:  Lacia  v.  Kellon,  58  IJ.  of  fact  and  conclusions  of  law  ajo  not 
303.     A  finding  that  an  action  was  applicable  t.    " 


it  judgment  there-  GiUonCo.  v.  ffi^wn,  47Id.601.    After 

,   „     ID  and  made,"  is-  the  cose  is  submitted,  tho  court  ui^y 

eludes  a  finding  of  facts  noccssorj' to  hear   argnments   at    chambers,    and 

give  the  court  jurisdiction;   WhclToore  thereupon  decido  tho  case:  San  Joai 

V.  Rape,  05  Cal.  237.     A   conclusion  v.  Shmo,  45  Id.  178. 
of  law  caDDot  bo  regarded  as  a  fiading        Contradielory  findings  will  DOt  aap- 

of  fact:  Paulaon  v.  A'unan,  G4  Id.  293.  pDrt  a  judgment;  Jleeae  v.  Corcortiw, 

Finding)  coairary  lo   evidence.— A  52  Cal.  493;  Jlantjv.  ffoalcO,  65  Id. 

finding  of  fact  cannot  be  impeaohed  90;  Smith  v.  Aeter,  52  Id.  210;  Sloat 

on  the  pound  of  being  contrary  to  v.  All/nan,  64  Id.  47;  Carman  v.  Ami, 

ei-idence  eicept  by  motion  for  a  new  64  Id.  24'J;  Bal-er  v.  Riordan,  1 1  Pac 

trial:  Pico  v.  Caya»,  47  Cal.  178;  Rkt  0.  L.  J.  324;  Soathmayd  v.   Berry,  3 

V.    Innktep,    34    Id.    224;    unless,     it  West  Coast   Bep.   29.     But  findings 

seems,  it  appears  affirmatively  that  must  be  conatraed  together  and  recon> 

no  such    judgment    could    properly  ciled  if  possible:  KinibnH  y.  Laiimaa, 

have  been  rendered:  Sempit  v.  CooJ;  31  Cal.  150;  Marki  v.  Sayicard,  50  Id. 

60  Id.  26.  67.     "  Where  some  of  the  conclnsioaa 


ivGoogle 


Trr.  VI, !  2SCi]  TBIAL  BY  REFEREES.  3()f) 

oi  kw  in  a  deeiriMi  are  not  properly  conclasioiu  u  to  render  it  doubtful  Oct.  11, 1E6% 

dnwn  fiom the  ^ta  foand,  thia  ii  no  wluithsr  the  facta  aro  only  hypotheti-  i^^ 

noond  for  lerening  the  judgment  if  cailj  stated,  the  suprema  court  will 

tM  altinwUe  Moclnaioa  upon  which  disregard    it    m    a   flnding  of    fact: 

tb«  jodgoieDt  nata  ia  not  erroneous  F^g  v.  Jioj/o,  39  Col.  265. 

iariewof  the  facts  found";  Diuiiy.  Confikting    etwfctice.  —  Where    the 

Bmi^  59  Id.   S76.     But  iodefioite  erideace  is  conilictins,  the  finding* 

sod  uncertain  findings  will  not  sup-  will  not  be   disturbed:    WiliiiBai  r. 

nxt  a  judgment:  Paigt  t.  JZoely  Ford  OalSet,  2  West  Coast  Rep.  637  (Or.); 

Co.  *  /.    Co.,   4  West   Coast    Rep.  Emtrk    v.   Alvarado,    Oi  CaL    529; 

m.  SwatMr  V.   ito&Evu,   3  West    Coast 

StparateMatementoffindingioffaa  Rep.  616;  Kelly  v.  Filale,  2  Id.  132; 

ami  emfbuioM  t>f  IrvD  is  necoeaary:  Ranktnv.  Thanrfsoa,  2  Id,  S73  (Col.); 

AMrirT.  AtBon^  61  Gal.  629,  603;  .Safarv.  .Afci  ;fij>f«r,  S  Id.  690(WaBli.); 

fisS  T.  Jfiwo,  39  Id.  266;  Bnan  v.  (^mnnv.  Broum,  2Id.  98  (Col.);  Hot 

iJqlfe,  19  Id.  10];i«aMV.  5anP™»-  fcrt  v.  BT^noAen,  2  Id.  60  (Wy.). 

(isxi^  28  Id.  676;  /"iWiu  V.  Pociifc  C  Opinion   q/'   eonrt. —The    supreme 

£5.  Jf.  C?b.,  36  Id.  35.     A  finding  of  court  are  always  glad  to  have   the 

fact  and  ccHiclnaion  nf  law  are  "lep-  opinion  of  the   court  bolaw,  bat  it 

Hitelj  stated  "  when  the  effect  of  snould  be  entirely  Hporate  froni  the 

eKh  npoD  the  final  judgment  ii  dia-  findings  of  facts  and  conclnsions  of 

tinctand  Bererable  from  that  of  the  law:  Hidden  v.  Jordan,  2(t  Cal.  305; 

other:  Wtatman  v.  RiaaeU,  10  Or.  73.  Brmn  v.  Mavme,  28  Id.  244;  Jonx* 

Bat  when  die  facts  are  so  obscarely  v.  Block,  30  Id.  229;  lidOlory  v.  Me- 

{mod  or  an  so  blended  with   legal  Cbry,  38  Id.  670. 

§  220.   [217.]     The  order  of  proceedings  on  a  trial  by  oct.ii.iB64 

the  court  shall  be  the  same  as  provided  in  trials  by  jury.  -^^— 

The  finding  of  the  court  upon  the  facts  shall  be  deemed  ceedEngB'"^ 
a  verdict,  and  may  be  set  aside  in  the  same  manner  and  j^^.  .^^ 
for  the  same  reasons,  as  far  as  applicable,  and  a  new  trial  »%,%. 
granted. 

Mala  by  Jury:    See  tbe   three  upon  the  facts  ore  regarded  as  a  ver- 

Dot  preceding  titled.  ■■— '  — '' ' ■- — -j »- — j 

Tordict:    Sea    the    neit    pre 
ing  title.    The  findings  of  the  c< 


TRIAL  BY  BEFEKEE3. 

221.  ^le  trial  of  any  issue  may  be  referred  by  coitMnt 

392.  When  refeaence  nay  be  ordered  by  the  conrt 

233.  Number  of  referees,  and  bow  chosen. 

£21.  When  choecm  by  Uie  court,  qualificationa  of. 

2XJ.  Ri^t  aod  mode  of  challenge  to  referees  when  choAen  bytbe  oonrk 

!2Gl  ftooeedin^  same  as  in  trial  by  court. 

227.  What  report  to  contain.    Evideoce  to  accompany  it. 

328.  Motion  to  set  aside  report,  or  for  judgment  thereon. 

229:  Proceedings  thereon. 

g  221.  [218.]  All  or  any  of  the  issues  in  the  action,  %^-^ 
whether  of  fact  or  law,  or  both,  may  be  referred  upon  ^^^J^^ 
the  written  consent  of  the  parties.  referred. 
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§  222.   [219.]    When  the  parties  do  not  consent,  the 
-  court  may,  upon  the  application  of  either,  or  of  its  own 
redbycourt.  motion,  direct  a  reference  in  the  following  cases: — 
or.M*.  ^-  When  the  trial  of  an  issue  of  fact  shall  require  the 

examination  of  a  long  account  on  either  side,  in  'wbich 
case  the  referees  may  be  directed  to  hear  and  decide  the 
whole  issue,  or  to  report  upon  any  specific  question  of 
fact  involved  therein;  or, 

2.  When  the  taking  of  an  account  shall  he  necessary 
for  the  information  of  the  court,  before  judgment  upon 
an  issue  of  law,  or  for  carrying  a  judgment  or  order  into 
effect;  or, 

3.  When  a  question  of  fact,  other  than  iipon  the  plead- 
ings, shall  arise,  upon  motion  or  otherwise,  in  any  stage  of 
the  action;  or, 

4.  When  it  is  necessary  for  the  information  of  the 
court  in  a  special  proceeding. 

Compulaory  reftrence. —  A  com-  beyond  the  pleadioga:  Branger  v. 
pulsory  reFerence  is  not  a  matter  of  ChaxJier,  9  Cu.  361,  The  coDrt  can 
right:  Whetltr  v.  Falconer,  7  Robt.  order  a  reference  to  aocertiin  the 
45.  It  ia  said  that  trhen  the  right  to  damages  anstaiaed  by  reaaon  of  an  in- 
referdepondaon  thoGXamiaatioQof  on  juQctioa.  Tlie  nndertakinK  is  a  con- 
account,  tbo  court  haa  no  pover  to  sent  by  the  plaintiS';  Rvfuttv.  EllioU, 
refer  a  whole  iaaue  nnleaa  the  account  2  Id.  247.  It  was  held  that  an  action 
ariseB  directly  and  not  collaterally  or  for  vork  done  ^  plea,  payment  by 
incidentally:  KaSnv.  Delano,  II  Abb.  promisgory  note;  replication,  fraud 
Pr.,N.S.,29;  Williama  v.  Benton,  2i  in  the  execuUon  of  the  note  — conld 
Cal.425;BudBee  TViioii  V.  Sft-oioferiigf,  not  bo  compulaorily  referred:  Sea- 
7  Or.  15C.  The  judge  may  state  the  man  r.  Mariani,  1  Id.  336.  Neither 
account  himaelf,  bnt  the  better  prac-  can  an  ordinary  action  at  Uw  for 
tice  is  to  refer:  Hidden  v.  Jordan,  28  the  recovery  of  a  debt,  even  though 
Col.  308.  Tbo  referee  must  take  the  it  involvH  the  ezaminsition  of  a  Ions 
account  on  principlee  previously  laid  account:  Qrimm  v.  Iforris,  19  Id. 
down  by  the  court:  Smith  v.  WaOxr,  141. 

38  Id.  3S8.  A  referee  appointod  to  The  appbcation  should  not  Ih  made 
ascertain  and  stat«  an  account  be-  untd  the  cause  ia  ready  for  trial: 
tween  partners  should  ascertain  what  Hainkms  v.  Avery,  32  Barb.  5S1 ;  and 
the  real  and  actual  profits  were,  and  should  be  by  motion  on  affidavit: 
not  what  they  ouKht  or  might  have  Qoodyear  v.  Broota,  4  Robt.  682;  on- 
been:  Boirev.  JUfOinn,  8  Or.  466.  leas  the  court  refers  of  its  own  motion: 

The  order  ot  refarence  caunot  go  Sarronv.  Sand/ord,  14  How.  Pr.  443. 

L 11. 1862,  g  223.  [220.]  A  reference  may  be  ordered  to  any 
—-  -  person  or  persons,  not  exceeding  three,  agreed  upon  by 
erees.         the  parties.     If  the  parties  do  not  agree,  the  court  or 

judge  may  appoint  one  or  more,  not  exceeding  three. 
t  u,  iM!i,         §  224.    [221.]     When  the  appointment  of  referees  ia 
-^ made  by  the  court  or  judge,  each  referee  shall  be, — 
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1.  Qualified  as  a  juror  as  provided  by  statute;  o^n.iaea 

2.  Competent  as  a  juror  between  the  parties.  

'  1  ^  Qukllflcatlons 

taUflcatiotiB  and  compatancT  of  Jurors:  See  oectioiiB  M7  [018],  pari,  aadcom{M- 

S  225.  [222-3    When  the  referees  are  chosen  by  the  Oct.  ii,  ism, 

»urt,  each  party  shall  have  the  same  right  of  challenge, 

43  to  such  referees,  to  be  made  and  determined  in  the  refetMS,^ 
ume  mtmner  and  with  like  effect  as  in  the  formation  of 
jartes,  except  that  neither  party  shall  be  entitled  to  a 
peremptflry  challenge. 
Clullaigstojnroni:  See  anl^  gS  183  [ISl]  et  «eq. 
1 226.  [223.]     Subject  to  the  limitations  and  direc-  oet.  u,  isu, 

lions  prescribed  in  the  order  of  reference,  the  trial  by 

referees  shall  be  conducted  in  the  same  manner  as  a  trial  retere^ 
b;' the  court.  They  shall  have  the  same  power  to  grant 
adjournments,  administer  oaths,  to  preserve  order  and 
punish  all  violations  thereof  upon  such  trial,  and  to  com-  . 
pel  the  attendance  of  witnesses,  and  to  punish  them  for 
non-attendance  or  refusal  to  be  sworn  or  testify  as  is 
possessed  by  the  court. 

riutl  by  roHaraa.  — It  it  the  m-  powers  of  &  jndge  in  relation  to  the 

bstkui  of  the  itatots  that  trials  be-  tmA,  and  may  therefore  gnat  a  doq- 

for«  ■  referee  proceed  in  the  same  suit,  and  report  a  judgment  to  that 

nusner  aa  trials  before  a  conrt,  and  effect:   Plant  v.   Fleming,  20  Id.  93. 

that   refereei   be   clothed  with    the  After  the  oaae  ia  eabmitted,  the  ref- 

BUK  aothority  in  directing  the  man-  eree  cannot  allow  plaintiff  to  introduce 

ntr  oF  a  (rial,  and  in  deciding  motions  an  amended  complaint  and  compel 

vhich  nay  arise  during  its  progress:  defendant  to  file  an  amended  anawer: 

SliuoR  V.  Etta,  3  Or.  521;  Ooodrkh  De  la  Rma  v.  Strryua,   2  Id.   197. 

T.  J/ojor,  6  Cal.  431;  PKelft  v.  Pta-  Exercising  a  sound  ducretion,  he  may 

Wjr,  7  Id.  53.  open  the  case  after  it  baa  been  closed, 

A  referee  is  an  officer  of  Ihe  conrt.  and  receive   further  testimony:  Ma- 

He  ii  dothed  with  important  powers,  ridou  t.  Pioeht,  10  Id.  MS.     When 

uil  some  weight  mnst  be  given  to  his  an  original  instrument  is  offered  in 

wrtificatc,   and  some   discretion   al-  evidence   before   a   referee,   and    he 

loved  him  in  the  manner  of  taking  makes  a  certified  copy  thereof,  and 

teatimmj   and    returning    exhibits:  files  and  returns  the  certified  copy 

A^'iuii  r.   Coffin,   4  Or.   313.     He  ss  an  exhibit,  such  exhibit  will  not 

mnrt  adhere   to   the    rules    of    evi-  be   disregarded,   except   in   peculiar 

dcDce:   Ot   la    Rna    v.    Barryaa,    2  cases:  Bo/dman  v.  Co/n,  4  Or.  313. 
^il  191.    He  can  exereise   all   the 

8  227.  [224.]    The  report  of  the  referees  shall  state  the  oct  u.  laei 

tacts  fonnd,  and  when  the  order  of  reference  includes  an 

issue  of  law,  it  shall  state  the  conclusions  of  law  sepa-  report. 
™tely  from  the  facts.     The  referees  shall  file  with  their 
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SOr.SIl. 
<  Or.  SKI. 
10  Ol.  60. 


report  the  evidence  received  upon  the  trial.  If  evidence 
-  oiFered  by  either  party  shall  not  be  admitted  on  the  trial, 
and  the  party  offering  the  aame  except  to  the  decision 
rejecting  such  evidence  at  the  time,  the  exception  shall 
be  noted  by  the  referees,  and  they  shall  take  and  receive 
such  testimony,  and  file  it  with  the  report.  Whatever 
judgment  the  court  may  give  upon  the  report,  it  shall, 
when  it  appears'  that  such  evidence  was  frivolous  or  in- 
admissible, require  the  party  at  whose  instance  it  was 
taken  and  reported  to  pay  all  costs  and  disbursements 
thereby  incurred. 

Beferee's    report. — The   referee  eree  muyfiDdgenerall;;  atallevents, 

cannot  file  an  additional  or  amended  it  is  his  duty  to  report  exactly  what 

report:  HeadUy  v.  Rted,  2  Cal.  325.  be   is  required  to  report:  Connor  v. 

The  report  ahonld  state  tho  facts  f  onnd  Morrit,  23  Id.  4.11 ;  JiOmv.  Prrt.  30  Id. 

and   concluaions   of   Um;  Lamb^  y.  286.      A  report  that  the  roferae  is  on- 

SmUli,  3  Id.  409;  it  should  be  Like  the  able  from  want  of  evidence  to  find  the 

decision  of  the  court:  Hikn  v.  Peek,  raloe  referred  to  him  to  determine 

30  Id.  285.    It  seems  that  when  a  juiT  is  equivalent  to  finding  no  value  what- 

may  return  a  general  verdict,  a  ref-  ever:  Montlfiori  v.  Eitgelt,  3  Id.  434. 


§  228.   [225.]     The  report  shall  be  filed  with  the  clerk. 

"  If  it  be  filed  in  term  time,  either  party  may  within  such 
time  as  may  be  prescribed  by  the  rules  of  the  court,  or 
by  special  order,  move  to  set  the  same  aside  or  for  judg- 
ment thereon,  or  such  order  or  proceeding  as  the  nature 
of  the  case  may  require.  If  the  report  be  filed  iu  vaca- 
tion, the  like  proceedings  may  be  had  at  the  next  term 
following. 

§  229.   [226.]    The  court  may  affirm  or  set  aside  the 

-  report  either  in  whole  or  in  part.  If  it  affirm  the  report, 
it  shall  give  judgment  accordingly.-  If  the  report  be  set 
aside  either  in  whole  or  in  part,  the  court  may  make 
another  order  of  reference,  as  to  all  or  so  much  of  the 
report  as  is  set  aside,  to  the  original  referees,  or  others, 
or  it  may  find  the  facts  and  determine  the  law  itself,  and 
give  judgment  accordingly.  Upon  a  motion  to  set  aside 
a  report,  the  conclusions  thereof  shall  be  deemed  and  con- 
sidered as  the  verdict  of  a  jury. 


JadgmeiLt  on  referee'a  raport.  If  «.  report  of  »  referee  contain 

—  Mandamiu  lies  to  compel  the  conrt  ficient  on  vMch  to  base  a  judat 

to  enter  judgment  ou  tho  report  of  a  it  is  the  duty  of  the  coort  bela 

referee:  RuMdl  v.  EOoO,  2  Col.  246.  enter  judgment  ir   -  - 


1  acoordance  with 
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EXOEPTIONa. 

ICQ  &wifd  hag  e: 
Hanmer  t.  t'oj?i; 

..      .  .„ Ted  if  law  to  the  conrt,  this  cuart  will  not 

theinlingisexpected  to  be  reviewed:  reveno  tbe  fiadinga  of  facts  by  the 

Aopli  T.  -Booly  Ml.   T.  Co.,  i  West  referee,  nnleis  the  some  are  clearly 

Gout  Rep.  5S7  (CoL).     Judgment  on  waingt  the  weight  of  the  testimonj: 

VI  avard  made  bj  a  referee  after  the  ^Aie  v.  Lindtag,  8  Id.  174. 


TITLE  VII. 
OP  BXCBraONS. 
i  230.     Definition  of  exception;  miut  be  materiaL 
%  231.     Exceptiooi  how  stated  aiid  Mttled. 
{ ^iSZ.    So  particnlar  form  requiicd. 

i  233.     To  be  signed  \>y  Ute  jadge  and  filed.     Whan  eiceptiona  need  not  be 
taken  or  allowed. 

§  230.  [227.]     An  exception  is  an  objection  taken  at  ORtu,ise% 

the  trial  to  a  decision  upon  matter  of  law,  whether  such  

trial  be  by  jury  or  court,  and  whether  the  decision  be  exception. 
made  during  the  formation  of  a  jury,  or  in  the  admission  ,  „  ,„ 
of  evidence,  or  in  the  charge  to  the  jury,  or  at  any  other  J  g'-  JJi- 
time  from  the  calling  of  the  action  for  trial  to  the  ren-  j°  gf;  JJJ 
dering  of  the  verdict  or  decision.  But  no  exception  shall  la  Sr  m. 
be  regarded  on  a  motion  for  a  new  trial,  or  on  an  appeal,  is  oV  w. 
unless  the  exception  be  material  and  affect  the  substan- 
tial rights  of  the  parties. 

Sillsofexceptioiis.^Tho  object  the  acts  and  conduct  of  the  court,  Imt 

d  a  bill  of  eiceptiona  ia  to  bring  into  not  ot  ita  offioen.     Where  the  obJBC- 

the  record  what  wonid  not  otherwiss  tionable  act  ia  that  of  an  officer,  the 

^ipear,  ao  as  to  lay  the  ground  for  party  ahoold  call  npon  the  court  for 

proceediDga  in  error,  and  for  the  in-  relief,  and  if  not  afforded,  then  except ; 

lunnation     of     the    appellate     Coort:  PeopU  v.  Torrta,  38  CaL  112.      It  ia 

Stale  V.  Drake,  11  Or.  39C.     Without  the  proper  mode  of  placing  on  record 

the  bill  of  exceptions,  the  supreme  instructionsgiven  or  refused:  T/ionm- 

conrt  will  not  notice  errors  other  than  Mn  t.  BadcaitSos»,  1  Or.  IT;  or  irrele- 

Uiose  which  are  discloaed  by  the  face  vant  langnage  addressed  to  the  jury: 

of  the  record:  ScoU  v.  Coot,  I  Or.  M;  StaU  v.  5rofe,  11  Id.  396.     A  denial 

•nd  see  S  233  [230],  post.  of  a  motion  for  a  continuance  can  only 

Papers  attached  to  the  exception,  bereviewed  upon  a  bill  of  exceptions! 

ud  referred  to  therein  as  "  bereinto  Jacks  v.  BiulQil  Cal.  162.     It  cannot 

uuiexed,  marked  exhibit  A, "etc.,  are  bo  naed  («  raise  qnestions  respecting 

sufficiently  identified  as  parts  of  the  the  weight  ot  evidence:   EiAerta   v. 

biU;  and  this  though  the  papers  are  Chan   Tin  Ptn,  23  Id.  264.     Where 

notactoally  somorked:  Oreyonian  R'y  the  judge  tries  the  facta,  the  proper 

Co.  y.  Wright,  10  Or.  162.  mode  of  reaerving  questions  of  law  ia 

The  bill  of  exception  is  tbe  pro|>er  to  aak  the  court  to  decide  aa  counsel 

means  to  Iwing  in  for  consideiation  may  desire,  and  upon  a  refusal,  to 
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h»ve  it  notodintbebillof  exceptions:  tiuaing   on  ererj  repetition   of  Ui« 

Oriitrold  T,  Sharpe,  2  Cal.  23.  question,  unleaa  sotnetblug  tranapim 

Wliea  tlie  same  eviJeace  has  been  to  sboir  that  it  is  waived;  Peopli  t. 

several  times  olijectod  to,  and  ruled  Melvane,  39  Cal.  617. 

out  by  tbc  court,  there  ia  no  need  to  Taking  a,  nonmit  is  not  a  wsiTer  of 

repeat  the  objection  on  every  repeti-  eiceptiona  taken:  Natoma  ek.  Co.  v. 

tiaa  of  the  question.     The  coart  may  Clarhn,  U  Cal.  644. 
properly  treat  the  objection  as  con- 

§  231.  [228.]  The  point  of  the  exception  shall  be  par- 
-  ticularly  stated,  and  may  be  delivered,  in  writing,  to  the 
judge,  or  entered  in  his  minutes,  and  at  the  time  or 
afterwards,  be  corrected  until  made  conformable  to  the 
truth.  If  an  objection  is  made  to  any  ruling  of  the 
court  in  the  progress  of  a  trial,  and  the  truth  of  the 
statement  thereof  is  not  agreed  upon  between  the  coun- 
sel and  the  court,  the  counsel  may  verify  his  statement 
thereof,  by  his  own  oath  and  that  of  two  respectable  and 
disinterested  by-standers,  and  file  the  same  as  an  excep- 
tion to  the  ruling  objected  to.  Such  statement  must  be 
filed  within  the  day  that  the  objection  is  made,  and  not 
otherwise.  Within  one  day  thereafter,  the  adverse  party 
may  file  a  statement  of  the  objection  as  prepared  or 
approved  hy  the  court,  together  with  the  affidavits  of  not 
more  than  three  respectable  and  disinterested  by-atanders 
concerning  the  truth  or  falsity  of  the  statement  of  the 
exception  as  filed  by  the  counsel,  and  prepared  or  ap- 
proved by  the  court.  Each  statement  of  the  exception, 
and  all  affidavits  concerning  either  of  them  when  filed 
as  herein  required,  shall  be  deemed  a  part  of  the  record 
of  the  cause,  and  upon  an  appeal  or  review,  the  appel- 
late court  must  first  ascertain  therefrom  the  truth  of 
the  matter,  as  far  as  possible,  and  then  determine  the 
law  arising  thereon.  The  court  must  allow  the  counsel 
a  reasonable  time  to  procure  the  verification  of  his  state- 
ment as  herein  required;  and  all  affidavits  of  by-standers 
shall  be  taken  by  the  clerk  of  the  court,  who  must  certify 
thereon,  if  he  is  satisfied  of  the  fact  that  the  by-stander 
is  respectable  and  disinterested. 

Exceptions  how  taken.— The  MlainjCo.  v.   IValbtr,  1  Or,  941;  and 

ciception  must  be  taken  at  the  time  unless  an  exception  be  reserved,  even 

the  erroroccurs  or  it  willhepreaumed  though  an  objection    be  made,   tba 

to    have   been    waived;  Rogue  River  objection  is  waived  and  cannot  after- 
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warda  be  raued:  Oattro  v.  ffilA  6  CU.  «i>n  t.  IT.  P.   A.  A.   O).,  48  Id.  425;  Oct.  11,  U63, 

42.    Tho  rewon  is  that  the  court  may  ^Ww  v.  Edgar,  H  Id.   127;  tliougli  ^^^ 

hare  an  opporbmity  of  correctiiig  i^  perhapB  this  U  otherwise  where  the 

mling:  Lettrr  v.   Putney,   7  Id.  423;  different  portions  are  manifestly  in- 

ortbe  adTerHarjmay  amead:  Ooodala  coDsistent;  MeCrttry  v.  Everding,  44 

T.  WuL,  6  Id.  M\;  PoOtny.  RoMtia,  Id.   246;   in  which  case  it  vae  held 

Sid.  4G9.     Ths  hill  of   exceptiona  that  an  exception  "to  each  of  tho  in-         / 

dicaldbepresentad  immediatelyafter  ttractions  roqneated  bj  defendant" 

trial,  bnt  ma;  be  settled  and  allowed  wns  sufficient, 
at  lay  reasonable  time  thereafter,  at        It  is  anfficient  tor  the  oppotiite  party 

j.L^  JL -r^..^-  ^<i.i.-:_j jir.-  *-     i. n,_    j.-     ?"_.* ri:^__ 


of  the  jndge:  Ah  Let  to  except  generally  t 
V.  CongClioy,  130r.  205.  nistoolato  given  at  the  reqncat  of  the  opposite 
iftbobillof  oxceptitmtisiiotpreaented  puty;  bnt  an  exception  to  the  charge 
Batil  the  close  of  the  term  or  within  given  by  the  court  of  its  own  motion 
Ibe  extended  time  olloired  by  the  must  spscif^  the  proposition  which  ia 
caart:  Morganv.  T'AompBon,  1 3  Or.  230.  deemed  objectionable:  S/iea  v.  P.  J: 
Iho  point  of  objection  most  be  par-  B.  V.  R.  H.  Co.,  44  Cal.  416.  It  ia 
Cicolarfy  stated.  For  instance,  aa  to  snfficient,  however,  to  except  "to 
adniiuion  or  rejection  of  evidence,  that  port  of  the  charge  aboat  probable 
Uh  party  must  lay  his  finger  on  IJie  cause,"  reciting  the  first  sentence  em- 
point:  Frier  v.  Jaetaon,  8  Johna.  406;  ploy^  by  the  court  in  tre&ting  of 
Jaeboii  T.  CadieeU,  1  Cow.  622;  that  anbject:  Bogen  t.  Mahtmey,  62 
Wlalai4e  V.  Jackton,  1  Wend.  418;  Id.  Gil.  It  woa  held  in  an  action  for 
WaUn  ».  OiBxH,  2  CnsL  27;  Ctnil-  forcible  entry  and  detainer  that  the 
laBd  V.  Tamtfr,  7  Cal.  38;  Kiler  v,  supreme  court  would  not  review  the 
Kimball,  10  Id.  268;  PtapU  v.  Otemt,  question  of  damages  on  the  ground 

10  Id.  ZJ;  Voorman  v.  Voiglil,  46  Id.  that  the  proof  did  not  warrant  them; 
392;  and  muat  specify  the  ground  of  defendant  ahould  either  hare  moved 
his  objection;  PtopU  v.  Chee  Kte,  61  for  a  new  trial  or  specified  in  hia  bill 

11  4M.  ExceptiODs  to  a  cbarge  of  exceptions  in  wluit  particnlara  the 
ought  to  point  out  the  specific  por-  evidence  did  not  justify  the  decision 
tioaa  excepted  to:  Hickt  v.  Coieman,  in  this  respect,  and  have  brought  up 
2S  Id.  146;  SL  John  v.  Kidd.  2C  Id.  the  evidence  on  this  point;  Jonet  v. 
£63;  ma  V.  Setae,  47  Id.  348;  RMa-  Sho^,  60  Id.  608. 

'8  232.   [229.]  No  particular  form  of  exception  shall  be  OcuUpiaaa, 

required.     The  objection  shall  be  stated  with  so  much 

of  the  evidence  or  other  matter  as  is  necessary  to  explain  to°m  or^c*^ 

.     ,  u  •  tlonrequlcea. 

It,  but  no  more. 

Fonn  of  exception.  —  The  rule  which  it  was  mode,  does  sot  coosti-  u  Or^  mi. 

gcoctally  in  regard    to  the    bill  of  tute  an  exception  upon  which  any 

uceptions  ia  thna  stated  in  Etlate  of  question  involved  is  examinabls  by 

Page,  67  Cal.  238,  230:  "To  make  tt  this  court;  and  undor  auch  circum- 

Un  exception]   effectual   in  s  bill  of  stances  we  can  only  deal  with  such 

ciceptiooB,  the  objection  should  be  questions  aa  may  arise  upon  the  jndg- 

•tated,  and  also    the    ground    upon  meut  roll." 

which  it  wan  made.  If  it  waa  not  Defitimdu  in  Oie  emdena  nrnat  bt 
npou  grounds  of  error  of  law,  the  epecijiaUly  italed:  Sulate  of  Pant,  57 
proper  mode  in  an  action  tried  by  the  Cai,  238;  Perham  v,  Knper,  01  Id.  331; 
eonrtwithoutajuryUtoBskthecourt  Rider  v.  Edgar,  54  Id.  127.  The  bill 
to  decide  what  counsel  may  consider  of  exceptions  sliould  show  evidence 
la  applicable  principle  of  law.  and  sufficient  to  explain  the  applicability 
upon  refusal,  to  have  It  noted  in  the  of  the  instruction  objected  to,  or  re- 
bill  of  ciceptioQs:  Oiittrntd  v.  Sharp,  quested  and  refused:  Ricliartli  v.  Fan- 
!liL23;  Toachard  v.  Crme,  20  Id.  liinj,  5  Or.  356.  Where  it  ia  proposed 
163.    Buttho  mere  statementin  abUl  to  show  an  abuse   of  disc  ~''~      "" 


ot  exceptions  that  a  party  excepted  bill  most  contain  oil  evidence  upon 

to  a  decision,  uaaceompaiiied  by  the  which  such  conclusion  was  founded: 

objection  of  the  court  and  the  grounds  Slate  v.  Jachecm,  9  Id.  467. 
—Tbether  of  law  or  of  fact — upon 
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ortj^ii.  im,         §  233.    [230.]     The  statement  of  the  exception,  wlien 

settled  and  allowed,  shall  be  signed  by  the  judge  and 

iia°>  lotuk^n  filed  with  the  clerk,  and  thereafter  it  shall  be  deemed  anil 

taken  to  be  a  part  of  the  record  of  the  cause.  Ko  excep- 
'orP-S  tion  need  be  taken  or  allowed  to  any  decision  upon  a 
liorm  matter  of  law  when  the  same  is  entered  in  the  journal, 
L«  Or!  ao.        or  made  wholly  upon  matters  in  writing  and  on  file  in 

the  court. 

Sigtdne    by  Judge. — Although  If  the  record  contains  intenuJ  evi- 

certificd  by  tlie  attorney!  oa  hoth  dance  that  a  document  on  which  the 
aides  to  be  correct,  a  itatement  does  decision  rests  is  a.  forgery,  the  objec- 
not  become  a  bill  of  eiceptiona  unless  tion  ma;  be  taken  for  uie  first  time 
ugned  by  the  judge:  Sin^r  il/g.  Co.  in  the  appellate  conrt:  Fuller  v.  Ftr- 
V.  Oraliam,  S  Or.  17.  Where  the  guton,  26  Cal.  575.  Where  a  coin- 
judge  refuses  to  sign  the  bill  of  ei-  plaint  shows  on  its  face  that  plaintiff 
oeptions,  the  proper  remedy  is  hy  is  not  entitled  to  relief,  the  defect 
mandamia,  and  no  delay  of  the  jadge  may  bo  taken  advantage  o(  in  the 
will  affect  the  appellant:  Ah  Ltp  v.  appellate  court,  even  though  no  Je- 
Oono  Cliog.  13  Id.  205.  murrer  be  filed:  While  v.  Frntt,  13 
Szoeption,  -whan  not  necea-  Id.  621.  When  a  party  stands  b;  ■ 
B&ry.  —  No  exception  need  be  taken  pleading  to  which  a  demurrer  ia  sus- 
08  to  matters  apparent  oa  the  face  ot  taiaed,  no  exception  to  the  decision  ii 
tha  reoordi  Scatt  v.  Coot,  1  Or.   24.  requisite:  Siaiay.  Lomaux,  38Id.  27. 


TITLE   VIII. 
OP  NEW  TRIAL. 
9  234.     Definition  ot  new  triftL 
3  23S.     New  trial,  for  what  causes  granted. 

Motion  for,  whan  filed  and  determined. 

Upon  trial  by  the  co;irt  and  decision  in  Tttcation. 

MotioB  must  state  the  grounds  thereof  when  supported  by  affidavit*. 

When  counter-affidavits  allowed. 

oo.  11,  iwi,         g  234.   [231.]    A  new  trial  is  a  re-examination  of  an 
issue  of  fact  in  the  same  court  after  a  trial  and  decision 

Deflnillonof  i.         . 

uewirUL        OF  verdict  by  a  court  or  jury, 

oci.  11. 1S62,         §  235.   [232.]    The  former  verdict  or  other  decision 

may  be  set  aside  and  a  new  trial  granted,  on  the  mo- 

cau>^graDied.  tion  of  the  party  aggrieved,  for  any  of  the  following 

causes  materially  affecting  the  substantial  rights  of  such 

party: — 

1.  Irregularity  in  the  proceedings  of  the  court,  jury, 

or  adverse  party,  or  any  order  of  the  court,  or  abuse  of 

discretion,  by  which  such  party  was  prevented   from 

having  a  fair  trial; 
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2.  Misconduct  of  the  jury  or  prevailing  party;  oa  11. 1862. 

3.  Accident  or  surprise  which  ordinary  prudence  could 

not  nave  guarded  againet;  MuseagraDted 

4.  Newly  discovered  evidence,  material  for  the  party 
making  the  application,  which  he  could  not  with  reason- 
able diligence  have  discovered  and  produced  at  the  trial; 

5.  Excessive  damages,  appearing  to  have  been  given  i 
under  the  inSuence  of  passion  or  prejudice; 

6.  Insufficiency  of  the  evidence  to  justify  the  verdict  20 
OF  other  decision,  or  that  it  is  against  law; 

7.  Error  in  law  occurring  at  the  trial,  and  excepted  to 
by  the  party  making  the  application. 

Hewtrialgensrally.— Amotion  Vandall  t.   8.  F.    Dock  Co.,  40  Id 

lor  a  new   triai  is  addressed  to  ths  92. 

•onnd  legal  discietioD  of  the  court,        A  motion  for  &  new  trial  for  mat- 
ud  tbs  supreme  court  will  interfere  ten.  ontgida  of  the  record  ia  discretion- 
Holy  in  ease  of  a  plain  abnse  of  snch  ory  and  trill  not  be  reviewed:  Stale 
"       -         "       ■            "  ■        'IB  itcT      '■  ""     •■"      — 


Oarmer  v.   Orinuind,    IS  McDonald,  8  Or.  U3.     Where  0      , 

Pac  C.  L.  J.  2G7.     A  now  trial  afaonld  peal  the  record  shows  that  tho  motion 

ceriajnl;  never  be  granted  when  it  was  mads  upon  several  sronnda,  with- 

appeara  that  it  wonid  avail  nothing;  ont  showing  npon  which  of  them  the 

foimie  v.  Dean,   I  Wash.  46.     The  action  of  the  court  woa  based,  the  or- 

part;  ailing  error  in  granting  or  der  will   not  be  reversed  if  it  was 

nfoiing  B  new  trial  mnat  make  the  within  the  discretion  of  the  conrt  to 

error  affirmatively  appear;   i.  e.,  he  make  it  upoa  any  of   the  grounds 

must  show  an  alinse  of  discretion:  stated:  OultaJiaa  v.  Starbuet,  21  CaL 

D«iUv.  Btar  R.  Co.,  5  Cal.  8G;  Jaeia  413.     Aa  objection  good  as  a  ground 

V.  Cooif,  Q  Id.  IM;   Weddle  v.  Stark,  for  anew  trial  on  the  part   of  one 

10  III.  301;  Haiael  v.  Bamldatl,  II  Id.  party  only,  if  not  raised  by  him,  can- 

340;  Bma/fi/  v.    Atvnli,    12  Id.   2*);  not  be  raised  by  another  party:  Stadi 

ilrSarriCy  v.  Byi>){)ion,    12  Id.  432;  v.  Bodgdon,  66  Id,   187.     In  Laie  v. 

Prltn  v.  Fosa,  16  Id.  358;  Qainn  v.  Laie,  18  Nev.  361,  a  divorce  prooeed- 

Ktniioa,  22  IiL  82;  Peterit  v.  Bugby,  iaa,  new  trial  of  the  issues    relating 

24  Id  422;  Maugt  V.  /ItriTv/Iii,  26  Id.  only  to  the  community  property  was 

531;  Hairkiiii  v.  Racbert,  28  Id.  535;  ordered. 

liaUv.  "  EmUy  Banning,"  33  Id.  525.        When  a  decision  i«  rendered  in  v»- 

The  supreme  court  will  not  presame  cation,  a  party  has  twenty  days  from 

error  or  abase  of  discretion  of  the  the  filing  of  the  decision  within  which 

lower  conrt  in  granting  or  refusing  a  to  file  a  motion  for  a  new  trial:  Atri- 

BBW  trial:  Thonepton  v.  Harrow,  2  Id.  goni  v.  Johnton,  S  Or.   167;  see  9  237 

99;    JohTuton    v.   Hanaxk,    4    West  (234],  post 

Coast  Rep.  418.     The  conrt  may  re-        Irr^iUaritlss. — Going   to    trial 

fuse  a  new  trial  though  the  pa^rties  withont  fint  disposing  of  a  demnrrer 

ssseat:  Plulan  v.  Riuz,  15   Cal.   9a  to  the  uiawer,  where  mo  objection  was 

When  the  appeal  is   from  an  order  made  at  the   time    of   trial,  is   not 

granting  a  new  trial,  the  burden  is  on  ground  For  anew  trial  for  irregularity: 

the  ap^ant  to  show  that  the  dis-  Caldenooody.  Tema,  23 Cal.  335.    Bi:n- 

oetioa  accorded  to  the  trial  conrt  in  dering  judgment  by  default,  tx  •parte, 

snch  matters  has  been  improvidently  at  nine,  A.  H.,  on  a  particular  ilay, 

cisrciseO,  and  that  the  rules  of  law  against  defendants  summoned  to  ap- 


EOTsming  such  motions  have  been  vio-    pear  in   the   court   of  first 

litsd:  HoOer  v.  Co/e,  49  Id.  251.     A    at  ten,  a.  u.,  on  that  day,  was  held 
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and  then  imtnedUtoly  pioceed  to  corn  t  to  >et  the  verdict  uido  isprtnia 
render  a  contrary  iudgmeut  with-  fade  established:  Peoplt  v.  Turner, 
'  out  hearing  or  nonce:  Ifilchel  v.  39  Cal.  376;  People  v.  Branni'tan,  21 
Hadittt,  14  CaL  667.  Where  the  Id.  310-,  MeCann  v.  Slatt,  9  SmaJea 
iadge  stated  ia  the  course  of  a  trial  b.  M.  465;  State  v.  Prtacoa.  7  N.  H. 
before  a  jury,  with  regard  to  one  of  288.  Where  one  of  the  jury  addressed 
the  plaintiff's  witnesses,  who  was  be-  defendant's  cooascl,  and  said  that 
ing  CTOSB-eiamined,  that  she  was  oae  there  was  no  use  in  the  lawyers  occu- 
of  the  moat  respectable  women  in  his  pying  so  much  time  eiamioing  wit- 
neighborhood,  which  he  afterwards  nesaea  and  trying  to  humbug  the  furj, 
qualified  by  saying  he  did  not  mean  and  that  the  one  who  made  the  short- 
to  Bay  that,  hut  that  she  was  a  woman  est  speech  would  get  a  verdict,  that 
of  respectability,  the  supreme  court  was  considered  by  the  supreme  court 
considered  that  the  judgment  did  not  not  to  be  sufficient  misconduct  to 
depend  in  any  material  degree  upon  justify  a  new  trial;  Taylor  v.  CaL 
the  testimouy  of  this  witness.  If  it  Staje  Co.,  S  CaL  229;  see  People  v. 
had,  they  would  have  reversed  it:  Denni*,  39  Id.  623. 
McJUinn  v.  WMan,  27  Id.  320.  Whereancwspaper  slip  washanJcd 
Where  the  verdict  mast  have  been  by  a  depaty  sheriff  to  a  jury  dnrjng 
given  under  a  state  of  great  excite-  the  tria.1,  containing  matters  relating 
ment,  preventing  a,  fair  and  just  trial,  to  the  trial  bat  not  in  evidence,  and 
it  was  sufficient  to  ground  an  order  was  pemsed  by  them,  and  the  court 
for  a  new  trial:  Pemie  v.  Aeoeta,  10  instructed  the  jury  that  the  slip 
Id.  196.  The  fact  that  after  a  ver-  should  be  wholly  disregarded  by 
diet  of  guilty  has  been  rendered  the  them,  and  it  appeued  that  the  pcm- 
accused  aacertains  for  the  first  time  sal  could  not  have  projodiced  the 
that  before  the  jury  was  impaneled  a  losing  party,  it  was  held  not  to  bo 
juror  had  formed  and  ezpreased  an  such  misconduct  as  to  be  ground  for 
opinion  as  to  his  guilt,  is  not  a  ground  a  new  trial:  Thrail  v.  Smiley,  9  Cal. 
for  a  new  trial;  Prop's  v.  Fair,  43  Id.  G29. 

137;  pMple  v.   Mortimtr,  46  Id,   120.  Where   the   sheriff  waa    asked    by 

An  omission  to  rule  upon  an  objection  one  of  the  jurors  if  they  wero  to  lie 

properly  made  and  not  waived  is  an  governed  by  the  instructions  of  the 
"irregularity    of    court";    Eaiate    nf    coart,   and  answered  that  he   wonld 

Jiroola,  &4  Id.  473;  Daaey  v.  Frank,  oak  the  jndge,  which  he  did,  where- 

62  Id.  343.  npon  the  judge  said   that  "the  in- 

The    admission  of   immaterial    or  structions  were  for  them  to  be  gov- 

irrelevant  evidence  is  not  ground  for  a  emed  by,   or  they  would  not  havo 

new  trial  unless  it  has  prejudiced  the  been  given,"  which  answer  the  aheriff 

party  in  the  mind  of  the  court  or  jnry:  repeated  to   the   jury,   it  was   held 

Bee   WinUry  v.  Foye,  33  N.  H,   171;  there  was  no  misconduct  of  the  jury: 

8.  C,  66  Am.  Dec.  715,  and  the  very  Jfeison  v.  JTifcieK.  10  Cal.  92.    Where 

eIalM»ii.te  note  on  this  topic  in  the  lat-  in  a  criminal    casQ   the    jury   wero 

tor  report,  pp.  717-720.  taken  to  a  hotel  to  set  their  dmucr, 

Kl^conductof  jury.  —  Astomis-  and  the  proprietor  of  the  hotd  spoke 

eondnct  of  the  jary  in  separating  dur-  to  tome  of  the  inrors,  and  told  them 

ins  the  trial  or  in  commuoicatiag  with  to  convict  the  defendant,  it  waa  held 

outer   persons   conceminR  the   case,  that,  however  improper  the  passing 

s^ainst  the  admonition  of  the  court,  remark  of  the  hotel  proprietor  was,  it 

see  the  note  to  §  198  [106],  anle;  and  did  not  constitute  ndsoonduct  of  the 

see  also  9  202  1200],  ante;  and  see  the  jury:  People  v.  Bramugan,  21  Id.  342. 

same  sections  in  regard  to  receipt  of  The  mere  retiring  by  several  jurors 

the  affidavits  of  jurors   to  impeach  for  a  few  momenta,  with  the  permia- 

their  verdict.  lion  of  the  sheriff  when  in  his  custody. 

On  a  trial  for  felony,  if  it  is  shown  ont  of  his  sight,  to  obey  a  c^  of 

either  that  a  inror  has  engaged  in  con-  nature,  without  communicating  with 

versation  with  others  on  the  subject  any  one,  is  no  misconduct:  People  v. 

of  the  charge  upon  which  ha  ia  to  Moore,  41  CaL  238. 

pass,  or  has  volnntarily  listened  to  In  a  case  where  the  jury  agreed 

the  remarks  of  others  addressed  to  amongst  themselves  that  each  mem- 

himself  or  to  third  parties,  upon  mat-  ber  should  set  down  a  snin  according 

ivn  connected  with  tlie  chaise,  mis-  to  hia  own  judgment,  that  the  aggre- 

conduct  sufficient    to  autlioriM  the  gate  should  bo   divided  by  twelve. 
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lod  that  tiM  qnotisiit  Bhonld  ba  re-  tribntod  to  their  effect:  ffartwrtglil  v.  Oct  11, 186% 

tamed   u    the   verdict,  which  -was  Badham,  11   Price,  383.     Upon  this  9^ 

dooe,  the  supreme  coort  said  the  rule  groond  new  trials  ebould  be  ermited 

Tuthat  if  such  meani  are  adopted  with  great  can tion.    ApartydblniDg 

mmelj'  to  arrive  at  a  pipper  result  for  to  have  been  injured  must  show  that 

tbe  DDipoas  of  daterminmg  what  the  the  surprise  baa  not  resulted  in  aay 

verdict   shonld    be,    withcut     being  degree  from  his  own  fault  or  negh- 

bonnd  thereby,  and  the  jury  after-  Kence:£^erJv.^iBe,  ICal,  429;S.C,, 

mtdz  agreed  upon  such  anm  aa  their  S4  Asn.  Dec.  300;  Brooit  v.  Lmn,  3 

verdict,  it  would  be  ^ood.     Batifthe  Cal.  114;  DrnKj/ v.  Fratik,  63  Id.  343; 

jury  resorted  to  this  or  any  other  and  mast  claim  his  relief  at  Ihe  earli- 

similar  means,  and  agreed  to  be  bound  est  opportunity.     If  bs  can  relieve 

by  the  contingent  result,  vrithont  re-  himaeli   from  his  embarraeament  in 

nrving  to   themselves  the  right  to  any  mode,  either  by  a  nonsuit,  Broten 

di^eent^  the   verdict  would  be  bad:  v.  iSmitA,  10  Id.  510,  or  a.  continuance, 

WOam  v.  Berrvman,  5  Cal.  46;  S.  C,  Ferrer  v.  HomrMviual  Ina.  Co.,  47  Id. 

63  Am.  Dec.  78;  see  Dona  r.  Tucker,  416,  DeuxD  v.  Fraiik,  62  Id.  343,  or  the 

4Jolini.  487;  /forcicy  v.  ificieff,  15  Id.  introduction  of  other  testimony,  or 

87;  SmUh  v.  CJieelAam,  3Cai.  67;  Grin-  otherwise,  he  must  not  take  the  chance 

mUv.  Philipt,  1  Mass.  641;  Warner  v.  ot  a  verdict;  lAm  YajitxeCo.  v,  Oregon 


\¥.aat,\^;  RolierUv.  Failit,     (7o.,7Id.42;bQtheinustatoncefortiEi 
}8;  Turner  v.  Tuohmme  W.  it    his  position  by  resorting  to  all  avail 
M.  Co.,  25  Cal.  3S9;  Bogcev.  Cal,  Stage    able  modes  of  present  rehef:   SdicQ- 


I 

Or 

Co.,  25  Id.  473;  Doimer  v.  Palmer,  23  houte  v.  Ball,  29  Id.  607.     And  ho 

47;  Lem  v.  Bi'otmav,  39  Id.  46[l.  must  show  not  only  a  surprise,  bnt 

The  dbinhing  of  liquors  during  the  that  he  is  Injured  by  it,  and  what  case 

trial  may  or  may  not  be  canse  for  a  he  can  eataMish  in  the  event  of  a  new 

aewtrial     It  eecma  that  if   it  con-  trial:  PaUertoa -v.  Ely,  19  lA..^;  Blake 

nsted  of  Each  a  cour^  as  would  afiect  v.  Hoax,  I  Aik.  306;  S.  C,  15  Am. 

the  abihty  of  the  jurors  to  deliberate  Deo.  681 ;  Taylor  v,  Cal  Stage  Co.,  6 

clearly,  the  verdict  would  be  set  aside,  Cal.  S28;   Cook  v.  De  la  Onerra,  24 

or  the  misconduct  be  ground  for  a  Id.  240;  People  v.  Jocelyn,  20  Id.  664; 

new  trial:  See  People  v,  Orav,  6]  Cal.  Sroola  v.  Doaglat,  32  Id.  209.     But  if 

1G4,  and  cases  cited.  at  the  time  the  party  cauoot  possibly 

Surprise.  —  The  surprise  or  acci-  malie  a  showing  si^cient  for  a  con- 
dent  which  la  ground  for  a  new  trial,  tinuance,  he  need  not  move  for  one: 
it  will  be  seen,  is  such  an  ordinary  Spenrtr  v.  Vvjneatix,  20  Id.  450. 
prudence  could  not  have  guarded  As  eiamplas  oi  what  will  coastituto 
(wainst,  and  therefore  where  one  by  surprise,  are  the  sodden  departure  of 
the  exercise  of  ordinary  diligence  a  witness  from  court,  the  unerpectad 
might  have  avoided  the  efTects  of  adverse  testimony  of  the  pui^y  s  wit- 
what  he  complains  ss  the  ground  of  ness,  and  sometimes  any  unexpected 
his  surprise,  a  new  trial  wdl  not  be  testimony:  Oakley  v.  Sean,  7  Robt. 
granted  on  this  ground:  Stetoart  MvO'  111;  and  see  £^n  v.  Ddaney,  16  CaL 
nij  Co.  V.  CoiiUer,  3  Utah,  174;  Lan-  S7;  StiltaM  v.  Sherwod,  13  Nev.  454; 
drum  V.  Farmer,  7  Bush,  46j'but  any  Ewaell  v.  Rod,  32  Minn.  45.  Thna 
unexpected  situation  in  which  a  party  where  an  original  record  was  lost,  and 
may  be  placed,  without  any  default  the  party  defeated  was  mislad  by  a 
on  his  part,  and  which  will  be  injuri-  certihed  copy  used  outhe  trial,  which 
ooi  to  his  interests,  may  be  termed  was  subsequently  discovered  not  to 
"surprise"  entitling  him  to  a  new  conform  to  the  original  in  important 
trial:  Oakley  v.  Seara,  7  Robt.  Ill;  points,  but  the  correctness  of  which 
and  see  Hatfield  v.  Mary,  52  How,  Pr,  he  had  no  reasonable  ground  for  dis- 
193;  FretaeU  v.  Laffoon,  77  Mo.  26;  puting  at  the  time,  this  was  held  to 
PliM  V.  Munroe,  34  Barb.  291.  be  a  proper  case  of  legal  surprise  for 

A  party  J;annot  move  for  a  new  trial  which  a  new  trial  might  be  granted, 

on  this  ground  uoLels  the  surprise  is  unless  it  was  door  from  tbe  record 

conclusively  shown  by  the  affidavits:  that  the  errors  complained  of  would 

jrri>iMKiUv.5(Uirffiiin-(7o.,  l3Cal.220i  not   affect    the  result:    Famham  v. 

and  it  appcan  that  the  fact  or  facts  Jones,  32  Minn.  7 ;  and  see  Ooldetein 

from  which  the  surprise  resulted  had  v.  Loai/ier,  81  III,  399.     But  the  gea- 

a  matAriol  bearing  upou  the  case,  and  enl  rule  is,  that  neither  party  is  en- 

tbat  the  verdict  may  ho  moiuly  at-  titled  to  a  new  trial  on  the  ground 
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tbRt  bs  was  anrpriied  by  the  t 

mony  of  the  adverse  p^rty :  Trac 

-  Barkhnrti,  4  IniL    171;  Hflm-r.  . 

I^tUional  Bank,  91  Id.  44;  Oardna-  t.  tiou  for  a  new  tritil  ibould,  I 

Stale,  94  Id.  489;  Delawy  v.  Brtinetu,  be  denied,  where  from  the  motion  or 

(i2WiB.  G15;  Bealv,  Codding,  32  Kan.  the  ovidenceitappeaja  that  the  appll. 

107;    Dimmey  v.    Railroad    Co.,    27  cant  did  not  UM  diligence  to  procure 

W.  Va.   32;  AUanaoa  v.   Conner,   56  the  evidence  or  to  avoid  the  sarpriae; 

Me.  546;   Blalx  T.  Madigan,  66  Id.  Exparte  TFoIb,  64  lud.  461;  Sodford 

552;  Beotrtjirfv.  aUpTnon,44Ga.B43;  efc.  fl.  B.   Co.  t.  lUm,  72  111.   183; 

WhUemaa  v.  Leslie,  B4  How.  Pr,  494,  there  mnrt   have  been  no   want  of 

Rebance  upon  the  nneworn  itiitoineDt  ekiJl,   care,  or  attention:  ffatJUld  v. 

of  on  adversary's  witneaa  ae  to  what  Maey,   52   How.  Fr.    193;  Ntlaon  v. 

will  be  bis  testimony  is  not  the  eier-  Waters,  18  Ark.  G70.     It  is  even  held 

cise  of  ordinary  pradence;  and  sor-  that  the  appbcant  for  a  new  trial  on 

priae  resulting  thereEroni,  whereby  a  the  ground  of  BurpriBe  at  testimony 

party  goea  to  trial  without  witnesaes  given  by  bis  awn  witness  must  show 

to  prove  the  real  truth,  is  not  gronnd  that  he  bos  used  due  diligence  or  care 

for  a  new  trial:  Pituburgli  etc.  B.  B  to  direct  tlie  attention  of  tbo  witness 

Co.  V.  Sponier,  66  lod.  IG5;  and  see  to  the  particular  point  of  difference: 

Kloetenbaum  V.  Pierian,  22  Oal.  163;  HowcUv.  Hoiaell,  37  Mo.  124.     And 

Armstrmig  ■v.  Datiis,  41  Id.  499,     But  it  should  appear  that  the  consequences 

where  a  party  to  a  mit,  in  order  to  can  be  remedied  on    another  trial: 

influence  the  action  of  his  adversary,  Detmae  v.  Martin,  39  Cal.  655;  Sleli- 

tells  him  that  certain  laots  wiU  not  be  iMjion  v.  ii/e  Asaoc.,  14  Bktchf.  349, 

controverted   on  the  trial,   and  the  So  it  must  be  apparent  that  the  party 

latter  relies  on  such  statement  and  has  Dot  bean  guilty  of  laches  in  mok- 

omita  to  produce  witnessea  to  prove  ing  his  appbcation,  and  that  be  has 

such  facts,  he  may  be  entitled  to  a  acted  in  good  faith  in  omitting   to 

new  trial  on  the  ground  of  surprise  apply  for  relief  at  an  earlier  sta^  in 

which  ordinary  prudenoe   could  not  the  proceedings:  Id.;  Am«»  v.   ffote- 

Kuard  against:    Hagnet  v.   State,   46  ard,   1  Sam,  482;  Sdmxaer  v.  Bay- 

Ind.  424.     So  where  a  party  in  ad-  memd,   6  Abb.  N.  C.   378;  Mdian  v. 

voDCe  of  the  trial  promises  not  to  call  Bailroad  Co.,  65  Iowa,  305. 
a  particular  witness,  and  bis  adver-        A  new  trial  will  not  be  granted  be- 

Bory,   in    reliance    on    the    promise,  cause  of  the  fact  tbat  a  witness  made 

neglects  to  sabpteoa  impeaching  wit-  a  mistake  in   his   testimony  .except 

nosses.  tbe  calling  of  such  witness  in  in  peculiar  and  extraordinary  cases: 

violation  of  the  promise  is  such  a  but-  O'Kelly  v.  FiUcer,  71  Go.  776;  ScojUU 

prisoaswill  juatifythecourtingrant-  BolUng  Mill  Co.  v.  Stair,  54  Id.  635; 

mg  a  new  trial:  TyUr  T.  HooiTibeck  nor  is  it  ground  for  a  new  trial  that  a 

46  Barb.  19S;  and  see  Contintnlal  'Ifa-  witness  has  testified  without  being 

tdonal  Bani  v.  Adanw,  67  Id.  318.  awom,  unless  it  appears  tbat  the  evi- 

The  mere  fact  that  a  party's  own  dance  was  material  and  not  troe,  and 

witness  gives  testimony  different  from  that  the  party  against  whom  the  wit- 

what  the  party  expected  bim  to  give  ness  testified  was  not  guilty  of  laches 

does  not  furnish  adequate  ground  for  in  permittjug  bim  to  testify  without 

granting  a  new  trial  on  the  ground  of  being  awom:  Siiedca  v.  Sheets,  96  Ind. 

surprise:  Guard  v.  Bisk,  11  Ind.  15G;  288. 

Qraeter    v.   Foioler,   7    Blackf.    554;        A  party  cannot  be  surprised  by  the 

Sprout  V,  Fire  Ins.  Co.,  1   Lang.  71;  other  making  good  by  proof  a  tact 

iWe  qf  Carter!/,  56  Cal,  470;  SchuUx  distinctly  put  in  issue  by  the  ulead- 

V.  T/ard  At.  B.  B.  Co.,  15  Jones  &  S.  ings;  Armgtrong  v.  Dnvia,  41  Cal.  499. 

2S6.     But  the  cases  agree  that  a  party  Nor  is  itagronnd  of  legal  surprise  for 

may  be  entitled  to  anew  trial  on  the  a  party  to  produce  oral   testimony 

ground  of   surprise,   caused   by   his  instead  of  depositioos  that  have  been 

own    witness    testifying    differently  taken:   Ifrai/i  v.   Seotl,  66  Cal.   548. 

from  what  he  had  the  right  reason-  A  mistake  of  law  cannot  operate  as  a 

ably  to  expect,   where  no   wont  of  surprise:  Fuller  v.  liutdiini,   10  CoL 

diligence  ia  guarding  against    such  526;  S.  C,,70Am.  Deo.  74*i;  Kloctttf 

surprise  is  attributable  to  him,  and  bamit  v.  Pierton,  22  Cal.  163. 
where  it  is  shown  that  he  is  injured        If  a  party  omit  to  pay  his  attorney 

thereby:  Todd  v.  Slate.  25  Ind.  212;  after  being  informed  that  be  will  not 
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conduct  the  case  DnleH  bU  fees  ua  mmfficient:  BitribettT.  Baylor,  ft  R«p.  0ct.ll,lM% 

paid,  and  judgmeiit  goes  b;  default  623.     Then  mnst  not  merely  b«  an  i^S^ 

mconaeqaeuoe,  the  partjr  is  not "  nr-  allegation,  hnt  proof,  of  diligence,  to 

pri>ed"i  OMMoae  t.  Sferling,  39  Id.  discover  uie  evidence  and  prodace  it 

tiS.     So,  generally,  it  la  not  surprieo  at  the  trial:  Jacii  v.   Cooke,  C  Cat. 

vhere  jadgment  goM  against  a  party  164;   Weinur  v.  Lovxry,   11  Id.   113; 

for  non-atteodance  of  hia  attorn^,  KlorlxnlKaira  v.  Pieraos,  22  Id.  164; 

who  with  ordinary  pradence   might  Ptoph  v.  MlOtr,  33  Id  102;  Jotm  v. 

have  been  wesent:  Oox  v.  O'NtiT,  3  JoMi,  38  Id.  585;  BuOer  v.  VomomII, 

Weat  Coaet  Bep.  445:  Cca  t.  Inland,  40  Id.  76;  Jotui  v.  Singleton,  45  Id. 

3  Id.  446.  92;  Prop^e  v.  Ladt,  10  Pac  C.  L.  J.     ' 

Molionafor  neu  (Hal)  on  ^routub  <if  101;  Jfonin  v.  ^iA«y,  63  Cal.  66;  Pta- 
turpriie  are  addreaead  to  the  lound  pis  v.  Lyle,  4  West  Coast  Rep.  349. 
discretion  of  the  trial  court,  and  its  Though  the  trial  conrt  grant  tile  mo- 
action  will  not  be  disturbed  aolosa  it  tion,  yet  the  order  will  be  reversed, 
ia  manifest  that  there  woa  sn  abnae  if  it  clearly  appear  that  diligence  to 
of  such  discretion:  Hill  v.  DentUnger,  obtain  the  evidence  had  not  been  used; 
GI  Iowa,  240;  Caker  v.  State,  20  Ark.  Heady  v.  Deemond,  62  CaL  260. 
63;  Shephtrd  v.  Slate,  34  Id.  6G9;  and  A  new  trial  slioold  not  be  allowed 
aee  Stewart  v.  Toisn  of  i>un£ip,  61  for  newly  discovered  evidence  unless 
lows,  248;  Ev(au  v.  Rugee,  63  Wis.  it  is  apparent  to  the  court  that  such 
31 ;  WilUami  v.  Montgoraery,  60  N.  Y.  evidence  would  alter  the  result: 
6J8i  Rtdiroad  Co.  v.  Hays,  15  Neb.  Letdd  v.  WiuUngtoa  Tg.,  1  Wash,  14; 
224;  £ii^anv.  SAerumxf,  ISNev.  454;  and  the  showing  that  the  rosalb 
Leil  Irripaiion  Co.  v.  Moyh,  9  Foe  L.  would  be  different  on  another  trial 
Rep.  867  (Utah).  should  be   decisive  to  a  reasonable 

Acddent.  — The   supreme    court  certainty:  Darbee  v.  Elltnood,  2  Hon, 

will  not  disturb  an  order  grantbg  a  S99;  Sluilx  v.  Tlard  Av.  R.  R.  Co.,  47 

now  trial  on  the  ground  of  accident,  N.  Y.  Super.  285.    Newly  discovered 

nnlesa  there  wis  abuM  of  discretion  evidence  going  merely  to  discredit  of 

(»i  the  part  oE  the  court  below :  Moore  impeach  a  witness  is  not  sufficient  to 

V.  LoM  Angeles  Infirmary,  49  CaL  669;  authorize  the  granting  of  a  new  trial: 

SmitA    V.    Riehmmd,     15    Id.     601;  Terrilor;/ v.  LalshaiB,  1  Or.  l^;  Car- 

Xoaney  v.  Mafioney,  30  Id.  226.  penler  v.  Coe,  67  Barb.  411. 

Nowly  ducoTwed  evidence.  —  The  evidence  which  would  justify  a 

To  be  ground  for  a  new  trial,  newly  new  trial  must  be  really  new,  and  not 

discovered  evidence  must  Iio  such  oa  merely  cnmulativa:  Culler  v.  iSeeamer 

has  come  to  the  knowledge  of  the  CoiumHa,  1  Or.  101;  Lander  v.  M'llei, 

party  since  the  trial:  Pirtt  Nat.  Bant  3  Id.  40;  Oaven  v.  HeUuig,  5  CaL  342; 

V.  i/coton,  6Thomp.  &  C.  37; Z»ort« v.  Tayhyrv.  CaL  8.  Co.,  6  Id.  230;  Line 

Blliaood.  2  Hun,  699;  and  it  most  be  Tanta  Co.  v.  Ortjpn  Co.,  7  Id.  40; 

diowu  that  it  was  not  owing  to  want  Spentxr  v.  Doane,  23  Id.  420;  Aldrich 

oC  due  diligence  that  it  was  not  dia-  v.    Paimer,    24   Id.    515;    Meyer   v. 

covered  sooner:  Id.      It  ia  not  good  Mowry,  34  Id.  616;  Lei^lxeiy  v.  JtAn. 

ground  for  a  new  trial,  that  the-  do-  tan,  35  IiL  43;  Doyle  v.  Slurla,  38  Id. 

fendant  discovered  material  t^imony  456;  Amulrong  v.  Davif,  41  Id.  ^9; 

at  too  late  a  period  to  produce  the  Peimle  v.  McDonell,  47  Id.  138;  £eed 

same  at  the  trial;   he  should  have  v.  Clart,  47  Id.  204;   HiVmnT,  3.  P. 

moved  for  a  continuance:   Berry  y.  S.  R.  Co.,  62  Id.  164;  KeUeher  v.  Ken- 

Mebler,  7  Cal.  41S.     It  ia  said  that  n^,  4  Woat  Coast  R«p.  432.     Aa  to 

motions  of  this  kind  are  r^arded  with  what  is  cumulative  evidence,  see  pott, 

diitruBt,  and  a,  strict  showing  of  dili-  S  679  [669],     Though  in  some  degree 

rnce  is  required:  Lander  v.  Miles,  cumulative,   il   it  tends  to  abow  a 

Or.  40;  and  if  it  appears  that  with  different   state  of  facta,  a  new  trial 

dne  diligence  the  evidence  conid  have  may  bo  granted:  Cooper  v.  Eatlern  Tr. 

been  discovered,  the  motion  will  be  Co.,  II  Rep.  234.    But  if  tho evidence 

denied:  Seece  v.  Stadler,  54  How.  Pr.  be  cumulative,   the  opposing   party 

492.     Mere  want  of  recollection  of  a  shoidd  set  forth  in  hia  affiants  so 

fict  baa  been  held  insufficient  ground  much  of  the  evidence  given  at  the 

for  a  new  trial:   Oautier  v.   Douglae  trialas willmakeitsoappear:  Iloliler 

iifg.Q>.,  520.325;  Ha^eldy.Maey,  v.  Cofc,  49  Cal.  251. 

B2ld- 193;andsoevidenceoverlooked,  To  make  a  showing  entitling  the 

wbidi  was  in  the  applicant's  booka,  ia  applicant  to  a  new  triu,  the  evidence 
21 
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mnst  be  Bet  forth  in  the  affid&Tita,  pound,  the  order  will  not  l>e  revetted 

and  the  affidavits  of  the  witueuea  if  the  evidsnce  ii  conflicting:  Hertoff 

-  thenuelves  uhtaineii,  if  posaiblei  Ar-  v.  JuUen,  3  We«t  Coast  Bep.  52S. 

wM  T.  Shaggt,  35  CaL  6S4;  Rogen  v.  The   court    naj  put   the  plaintiff 

Htdt,  1  Id.  *29;  Perry  v.  Coeknine,  1  nndar  tarms,  to  reduce  the  verdict  by 

Id.  180;  TayloT\.  Col  S.  C.  Co.,  6Id.  consent,  or  that  a  new  trial  shaU  ba 

228;   Bate  v.  Mtte,;  63  Id.  233.     If  had:  Beneditt  v.  Coams,  4  Cal.  3S3; 

tho  affidavits  oF  the  witoaues  cannot  Batttlk  v.  Connor,  6  Id.  140;  Chopin 

be  obtained  in  time,   an    eitensian  t.  Bourne,  8  Id.  29C;  Kinery  v.   Wal- 

tnnst   be  oekcd:   Jenny  LtnJ  Co.   v.  loo',  3G  Id.  463. 

Bovxr,   11   Id.   195;  (^  V.  Codding,  la  jffenjamin  V.  ffiewsirt,  61  Cal.  605, 

38  Id.  194i  see  Daniel  v.  Darnel,  2  J.  under  a  similar  code  section  to  this,  it 

J.    Marsh.    S2.     Affidavits   showing  was  determined  that  it  could  not  be 

newly  discovered  evidence,  bnt  op-  urged  aa  an  independent  gronud  for 

posed    by    counter-affidavits    whidi  a  new  trial  that  insufficient  damages 

expose  them  to  the  suspicion  of  bad  were  given  through  passion  and  pre- 

faith,  and  not  showing  a  reasonable  jndice  of  the  jury.     Insufficient  dam- 

presumption   that    the    evideaco   if  ages    may  perhaps    be  a  canse    for 

prodnccd  would  change   the  result,  moving  for  a  new  trial  on  tho  groand 

are  not  sufficient;  Merk  v.  QtbJiaoiaer,  of  insufficiency  of  the  cviJeaco  to  ius- 

60Cal.  G31.     And  it  is  hold  that  if  the  tify  the  venlict:  Id. 

moving  and   opposing  affidavits  are  Insufflciency    of   evidence    to 

conSictine,  the  motion  for  a  new  trial  justify    verdict    or    deciBion.  — 

should     be      denied:     Chapman    v.  The  motion  for  a  new  trial  for  Inaaffi- 

O'Britn,  39  N.  Y.  Super.  244.  cleucy  of  tho  ovideuce  to  justify  tho 

In  decisions  upon  a  motion  for  this  the  verdict  or  Cndius  of  fact  'u  ad- 

causc,  much  mnst  be  left  to  the  dis-  dressed  to  the  sound  discretion  of  tho 

cretion  of  the  judge  below,  and  the  court,  and  will  not  he  reviewed  on  ap- 

supreme    court    will   interfere   with  peal,eTeept,ofcourse,foragro3sabuse 

great  reluctance:  Baker  v.  Joteph,  16  of  discretion:  Ilallod:  v.  CUu  of  Porl- 

Cal.   180;  O'Britn  v.   Brady,  23  Id.  land,  8  Or.  29;  Blale  v.  MaJxy,  12  Id. 

244.  154;  and  this  is  on  the  principal  that 

Excessive  damages. —  The  court  the  supremo  court  will  not  disturb 
will  not  set  aside  a  verdict  on  the  the  venlict  of  a  jury  upon  a.  question 
groand  that  the  damages  are  esrcess'  of  fact,  where  the  evidence  is  con- 
ivo  unless  the  amount  is  so  dispro-  flicting  and  no  rule  of  law  appears  to 
portionate  to  the  injury  proved  as  to  have  been  violated:  John'on  v.  Pfn- 
make  It  clear  that  the  jury  acted  dleiim,  1  Cal.  132;  DwiaiUe  v.  Hen- 
under  the  influence  of  passion  or  pre-  rfeues,  1  Id.  388;  Anubii  v.  DicUiouse, 
judice;  Payit  v.  P.  M.  S.  S.  Co.,  I  4  Id.  103;  Crooix  v.  Poreya.  30  Id. 
Cal.  33;  George  v.  Laa,  1  Id.  365;  662;  WUIamon  v.  ParmU.  32  Id.  102; 
Polier  V.  Stale,  b  Id.  411;  Taylor  v.  JHeIfeilv.Shirley,S3Id.W7:We7ullv. 
Cal.  Stage  Co.,  6  Id.  230;  AfcCarty  v.  Bosk,  33  Id.  656;  Sverry  v.  Spatilding, 
Fremonf,  23  Id.  196;  Eiiuey  v.  Wal-  49  Id.  253;  Ladd  v.Samuelf,  57  Id. 
lace,  36  Id.  463;  Wheaton  v.  N.  B.  i  357;  Beruley  v.  ir/iiwfe,  57  Id.  267; 
M.  R.  R.  Co.,  36  Id.  591;  WiUon  v.  Downey  v.  Hellman,  68  Id.  02;  SaUi- 
FUeli,  41  Id.  386;  m/eri  v.  San  Fran-  bury  v.  Brown,  3  West  Coast  Kcp, 
citco,  42  Id.  215;  Kai-r  v.  Part;  44  618;  because  the  jury,  having  heard 
Id.  47;  RatKllv,  Dennison,  45  Id.  33S.  the  testimony  and  observed  the  man- 
Where  the  damages  awarded  are  ner  of  the  various  witnesses,  have 
largely  in  eicesa  of  those  claimed,, the  better  opportunities  of  forming  a 
court  may  grant  a  new  trial,  if  not  correct  judgment  than  tlie  appeUate 
asked  to  have  the  jury  remanded  to  court  tuivc  from  merely  reading  a 
put  their  verdict  in  proper  form:  statement  of  Uie  evidence;  RiUer  v. 
Oarlid::  v.  Bower,  62  Id.  65.  An  ob-  Sioct,  12  Cal.  402;  Anloine  Co.  v. 
iection  to  excessive  damages  can  only  Ridge,  23  Id.  220;  Ptia-ie  v.  Btyfty,  24 
be  made  available  on  motion  for  new  Id.  422;  Kiaiball  v.  Oeai-lairt,  12  Id. 
trial,  and  cannot  be  raised  for  the  first  48;  Labefk  v.  Bullock,  24  Id.  338. 
time  in  the  appellate  court:  Doiigla*  The  fact  of  the  motion  being  before  a 
V,  Krt^,  9  Id.  6C2;  Duf  v.  fisher,  judge  who  did  not  hear  the  evidence 
15  Id.  380;  Van  PeU  v.  LUtler,  U  Id,  makes  no  difference;  Maey  v.  Daala, 
194;  Campbtll  v.  Jonet,  41  Id.  518.  48  Id.  647;  and  this  principle  applies 
Where  a  new  trial  is  granted  on  this  equaUy  to  fiodings  of  fact  by  a  court: 
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Perry  T.  Cochran,  1  Id.  180;  Vogan  v.  is  not  to  bo  taken  into  oonaideration :  Oct.  11,  UG2, 

Barrier,  1  Id.  186;   Wtikauv.  MeCve,  MeChadv.O'NeaO,  16 Id.  392.  Where  jiaa. 

16  Id.  660.     Also  to  findings  of  fact  there  has  been  an  BbDie  of  discretion  

by  a  referee:  Walton  v.  Mmiun,  1  Id.  in  refngiiig  a  new  trial  on  this  gronnd, 
m-,  MuUtTT.  Boggi,  25  Id.  181.  It  the  conrt  will  grantone:  IKefcfe- v.  A". 
has  ovec  l>Ben  said  that  the  appellate  W.  Ice  Co.,  9  Id.  176;  O'Kejfe  v.  Cim- 
coort  wauld  not  interfere  with  a  vsr-  rdngham,  9  Id.  591;  Oaerrtro  v.  BaiU- 
dict  vbere  there  vos  any  evidence  to  rtno,  48 Id.  119)  Sraruonv.  Carru^rt, 
mpport  it:  BKoUe  t.  .Ifn-Ie,  0  Id.  95;  49  Id.  375.  Where  there  is  snch  over- 
P/eifferv.  Rickn,  13  Id.  613i5unKtiv.  whelmingeridence  against  the  verdict 
WMCe^da,  15  Id.  36;  BaaUr  v.  Mc-  as  to  justify  the  inference  that  it  was 
Kiidey,  10  Id.  77;  A'boiian  v.  Bood,  49  rendered  under  the  influence  of  pas- 
Id.  2M;  rimorv.  C.  P.  R.  B.  Co.,  60  sion  or  prejudice,  oc  bias  of  some  kmd, 
Id.  222.  the  court  below  should  grant  a  new 

Where  there  were  several  separate  trial:  Cooftr  v.  Pena,  21  Id.  403; 
and  distinct  defenaea,  each  of  which  Conrot/  v.  Troj/  Iran  Co.,  44  N.  Y. 
was  enf&ciimt  to  defeat  the  action,  the  £77;  and  this  even  though  there  is 
conrtquoted  Woshiugtoi),  X,  ia  Lotu-  BOme  conflict:  Dickty  v.  navii,  39Cal. 
<fafe  V. frown,  4  WasLCC.  148:  "If  569;  People  v.  Baier,  30  Id.  687; 
there  be  two  issues,  or  issnos  on  two  Hav^ni  v.  Abball,  40  Id.  641;  Mason 
couKits,  and  the  verdict  be  not  con-  v.  Aiutin,  46  Id.  387. 
trary  to  evidence  as  to  one  of  them.  Verdict  or  decixoa  against  law-  — It 
tho  court  will  not  grant  a  new  trial,  ia  not  enough  to  aver  that  the  verdict 
though  it  be  contrary  to  evidence  as  b  against  law,  and  then  ofier  to  sup- 
to  the  other,  for  since  the  verdict  is  port  the  averment  by  showing  that 
right  in  part^  the  court  will  not  set  it  the  verdict  is  not  supported  Gy  the 
aside";  and  adopted  his  view:  Kidd  evidence,  aud  is  for  that  reiMoa 
V.  Xuirrf,  15  CaT  182;  8.  C,  76  Am.  against  law:  SrummaHnt  v,  Brad- 
Dec.  472.  Where  t^e  teBtimnny  be-  sAttui,  39  CaL  35.  Errors  in  law 
low  consists  entirely  of  depositions,  under  suhdivision  7  are  not  in- 
the  reason  is  absent,  and  if  the  su-  eluded  in  the  expression  "^ninst 
prema  court  thinks  tho  court  below  law":  MarUa  v.  Malfittd,  49  E.  46, 
came  to  a  wrong  conclusion,  it  will  Erroneous  concloaions  of  law  drawn 
grant  a  new  trial:  FFi&on  v.  Crott,  33  from  the  findings  of  fact  constitute 
CaL  69.  But  even  in  this  case  the  a  decision  against  law:  Bosguell  v. 
judgment  must  be  afiirmed  unless  it  Crane,  51  Id.  601;  Martin  v.  Uaifield, 
appear  clearly  against  the  weight  of  npraj  Simmoju  v.  Hamilton,  6ti  Id. 
evidence:  Camtmg  v.  C.  P.  B,  Ji.  Co.,  493.  A  verdict  in  disobedience  to 
sold.  168.  the  instructions  of  tha  court  npon  a 

Where  the  evidence  ia  dubious  aud  point  of  lawis  "againstlaw":  Enter' 

conflicting,   the  supreme   court  will  ton  v.  Santa  Clara,  40  Id.  645;  Buntiit 

not,  although  it  may  differ  in  opinion  v.  Orient  fru.  Co.,  4  Bosw.  262;  Ftem- 

from  tho  lower  court,  revise  the  dis-  hig  v.  Marine  Ini,  Co.,  4  Whart  59. 

crction  of  the  court  below  in  granting  Whatever  else  may  be  meant  by 

or  refusing  anew  trial,  unless  there  the    expression     "decision     agiunst 

ia  abuse:  Taylor  v.  McKmley,  4  CaL  law,"  tnere  is  no  doubt  but  that  it 

1(M;   Watma  v.  McClay,  4  Id.   288;  includes  tho  case  where  the  decision 

ffaiton  V.  Mofpiire,  17  li  92;   Winam  is  baaed  upon  findings  which  do  not 

V.  Sierra  Lumber  Co.,  66  Id.  CI;  Low  determine  aU  of   the  material  issues 

V.  McCaRan,  64  Id.  2.     But  in  the  of    fact    raised    by   the    pleadings: 

entire  absence  of  evidence  on  some  KjUahi  v.  i?wrA«,  56  Cal.  15. 

material  point  to  support  the  verdict  Xzrora  of  law  excepted  to,  etc 

or  finding,   tho  supreme  court  will  — As  to    exceptions   generally,   see 

grant  a  new  trial  or  order  a  nonsuit:  the  preceding  title. 

Cummins  v.  ScoU,  20  Id.  85;  Lf/le  v.  The  admiasionof  improper  evidence 

Rollinn,  26  Id.  440;  Carpe7\tier  v.  Oar-  is  error;  so  is  rejection  at  admissible 

rfi'iter,   29  Id.    154;   Himmelmann  v,  evidence;  Santiilaa  v.  Motee,  1  CaL 

Spaaagel,  39  Id.  391;  Smithv.  Athem,  93;  MateerY.  Brown,  1  Id.  231;  S.  C, 

34  Id.  510;  Moi>  V.  Atimaon,  44  Id.  52  Am.  Dec.  302;  TrimhU  v.  Thmw, 

16;    West  V.   Oirard,  3  West  Coast  16  Johns.  152;  S.  C,  8  Am.  Dee.  302; 

Kep.  618;  although  this  can  seldom  Osgood  v.  MmUiaUan  Co.,  3  Cow.  GI2; 

happen:  BentUg  v.    Whipple,  57  Cal.  8.  C,  15  Am.  Dec.  304.     But  admis- 

287.     Thecompetency  01  the  evidence  sion  of  evidence  to  prove  a  fact  od- 
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mitted  on  tha  plsadingB  is  do  cuue  failed  to  ivqiura  the  ahort-hand  re- 

for  granting  a  new  bial:    Wdli  v.  porter  to  file  hia  notea:  Saii  v.  SaU, 

-  XclVte,  21  Cal.  215;  and  if  tlie  ruling  49  Id.  263.  Tiio  fact  that  instnic- 
of  the  court  ii  right  whan  made,  no  tions  nivan  bv  the  court  are  lost  oi 
testimony  afterwiirda  introduced  can  mislaid  before  a  motion  for  new  trial 
render  it  erroneoiu:  Dtpug  v.  Wil-  is  board  ia  no  groond  to  suspend  ths 
Uana,  26  Id.  310.  bearing  of  the  motion  for  now  trial; 

la  many  cnBea,   the    better  plan,  CuAn-v.  WOnier,  13  Id.  S8. 

where  an  objection  is  made  to  the  ad-  Error  which  ia  relied  on  muit  be 

mission  or  rejection  of  evidence,  is  to  shown  clearly,  affirmatively,  and  spe- 

include  tho  objection  in  a  bill  of  eicep.  cifically:  Claytonw.   Wat,  2  Cal.  381; 

tions!   WaUa  v.   PraWn,  25  Cal.  61.  Kilbitm  v.  Rilclae,  2  Id.  143;  S.  C,  56 

Itia  not  essential  to  a  "trial  "that  Am,  Dec.  326;  «<i4f  v,  ITrto.SCal.  148; 

evidence  should  be  introduced  before  Jforgan  v.  Hnjg,  5  Id.  409;  Uerrilfrv. 

the  court  or  jury.     It  the  court  erro-  Porler,  23  Id.  388;  Cociirane  v.  O'Ktf/e, 

uconBly  exclude  all  evidence  in  sup-  34  Id.  556;  Peoplt  v.  Bttt,  30  Id.  690. 

port  o(  the  avertnenta  of   the  com-  Errors  in  law  which  do  not  prejn- 

phint,  that  ii  error:  JU^oort  v.  BaUl,  dice  the  complaining  party  cannot  be 

46 IJ.  30.  mode  the  ground  of  a  motion  for  new 

With  regard  to  the  improper  ad-  trial:  Sea'card  v.  MaiotU,  15Cal.  3U7; 

mission  or  rejection  of  evidence,  the  Stark  v,  BarrtU,  15  Id.  372;  Purple  v. 

effect  ia  the  same  whether  the  case  ia  EhueU,  48  Id.  93;  Pam(e  v.  Clnxlnnd, 

tried  by  a  court,   referee,   or  jorj:  49  Id.  5S0;  Prap&  v.  AoCA,  50  Id.  137; 

Spanagtl  v.    DeUinger,    38   Cal.    282;  Byrne  v.  Jaratit,  50  Id.  624.     AVhcn, 

Oigood   V.   MaiiliaUan    Co.,   3   Cow,  however,  error  ia   shown,  it  is  pre- 

G12;  S.  C,   15  Am.   Dec.  304;  Mar-  sumcd    the   party  a^nat   whom  it 

qttajid   V.    IKffti,   IC   Johns.    89.      Er-  was  made  was  prejudiced;  JacbtmT. 

roneous  inatrnctiona  to  the  jur^,  or  Feather  It.  Co.,  14  Id.  22;  Siucniuv. 

refusing  to  give  proper  inatruotions,  O^ffte,  I4Id.  91;    WaUxry.  Wooda,  15 

arccrroraioliw:   Yoagev.  P.M.  S.  S.  li.G&;  People  v.  Stanley,  47  Id.  119; 

Co.,  1  Cal.  354;  Benedict  v.  Hoggin,  Leonardo.  Kingilaj,  50  Id.  62a     But 

2  Id.  385;  Pearaonv.  S7iodgTasa,hlA.  if  the  erroriscorrectedin  time  topre- 

479;  People  v.  Payjie,  S  Id.  344;  B<a-  vent  injury,  it  will  be  no  ground  for 

tershj  V.  AbbaU,  9  Id.  668;  Smith  v.  a  new  trial;   Ward  v.  Prttlon,  23  Id. 

.U-nold,  56  Id.  &M).  471;  Union   W.  Co.  v.  Crary,  25  Id. 

It  is  not  an  error  of  law  that  the  510;  Peoi>ic  v.  Andtrwn,  26  Id.  134; 

evidence  ia  insufficient  to  justify  a  People  v.  Hoy  Yta,  34  Id.  170;  Ty- 

j:articular  finding  of  fact:   SmiA  v.  nan  v.   WaBxr,  33  Id.  643;  Peo^  v. 

(7.4ri»e)an,47Cal.20;uorthatthecourt  Woody,  48 Id.  62. 

§  236.    [233.]     A   motion   for   a   new  trial,  with   the 

-  affidavits,  if  any,  in  support  thereof,  shall  he  filed  withio 
ono  day  after  giving  the  verdict  or  other  decision 
sought  to  be  set  aside.  When  the  adverse  party  is  en- 
titled to  oppose  the  motion  by  counter -affidavits,  he  shall 
file  the  same  within  one  day  after  the  filing  of  the  motion. 
The  motion  shall  be  heard  and  determined  during  tlio 
term,  unless  the  court  continue  the  same  for  advisement, 
or  want  of  time  to  hear  it.  When  not  so  heard  and  de- 
termined or  continued,  it  shall  be  deemed  withdrawn, 
and  may  be  disregarded. 

§  237.    [234.]     Upon  a  trial  by  the  court,  when  the 

-  decision  is  given  in  vacation,  a  motion  for  a  new  trial 
shall  be  filed  within  twenty  days  from  the  time  of  fifing 
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anch  decision.     If  the  next  regular  term  of  said  court  octu,  isej; 

shall  commence  within  less  than  twenty  days  from  the 

time  of  filing  Buch  decision,  then  such  motion  shall  be  mada! 
filed  by  the  first  day  of  said  term.     In  either  case  the  ((^  j^o, 
adverse  party  may,  within  four  days  after  the  filing  of 
the  motion,  file  counter-affidavits  where  the   same  are 
allowed. 

g  238.  [235.]     In  all  cases  of  motion  for  a  new  trial,  oct.ii,iBe2, 

the  grounds  thereof  shall  be  plainly  specified,  and  no  — 

cause  of  new  trial  not  so  stated  shall  be  considered  or  ^^g'^undif 
regarded  by  the  court.     "When  the  motion  is  made  for  a 
cause  mentioned  in  subdivisions  1,  2,  3,  or  4  of  section 
!35  [232],  it  shall   be  upon  affidavit  setting  forth  the 
facts  upon  which  such  motion  is  based. 

§  239.  [236.]     If  the  motion  be  supported  by  affida-  oci.  u,  latz, 

Tita,  couuter^affidavits  may  be  ofiered  by  the  adverse 

party;  and  if  the  cause  be  newly  discovered  evidence,  uuiiiat^iu 
the  affidavits  of  any  witness  or  witnesses  showing  what 
flieir  testimony  will  be  shall  be  produced,  or  good  rea- 
Bona  shown  for  their  non -production;  and  in  the  consid- 
eration of  any  motion  for  a  new  trial,  reference  may  be 
had  to  any  proceedings  in  the  case  prior  to  the  verdict 
or  other  decision  sought  to  be  set  aside. 

TITLE  IX. 
OF  QENERAL  PROTISIOHa 
1 340.    Qoeatioiu  of  Lnv  and  fact,  boir  Babmitted,  uid  irben. 
1 311.    QneBtioiu  of  fact  to  be  decided  bj  the  jniy. 
S  ills.    Qneitiani  of  lai^and  what  of  fact  to  be  decided  by  th«  oonrb 

S  240.    [237,]    Any  party  may,  when  the  evidence  is  0ct.u,ise2, 
closed,  submit  in  distinct  and  concise  propositions  the  — 


coDclosions  of  fact  which  he  claims  to  be  established,  or  uw^iid/Kt, , 
the  conclusions  of  law  which  he  desires  to  be  adjudged, 
or  both.     They  may  be  written  and  handed  to  the  court, 
or,  at  the  option  of  the  court,  oral,  and  entered  in  the 
judge's  minutes. 


vbidi  be  claims  to  have  proved  to    toe  the  next  two  aectioua. 


ivGoogle 


326  ISSUES.  TRIAL,  AND  JUIKMENT.  [Chap.  U, 

rM.  11.1883;         8  241.   [238.]    All  questions  of  fact  other  than  those 
Qiiaiioiu  of     mentioned  in  section  242  [239]  shall  be  decided  by  the 
^d^b^io^.  j'^y>  ^^^  ^  evidence  thereon  addressed  to  them. 
"I'iifmi,         §  242.   [239.]    All  questions  of  law,  including  the  ad- 
-  missibility  of  testimony,  the  facts  preliminary  to  such 


^o'^to''^dii-  admiasion,  and  the  construction  of  statutes  and  other 
'""*  writings,  and  other  rules  of  evidence,  are  to  be  decided 
by  the  court,  and  all  discussions  of  law  addressed  to  it. 
And  whenever  the  knowledge  of  the  court  is  by  this 
code  made  evidence  of  a  fact,  the  court  is  to  declare  such 
knowledge  to  the  jury,  who  are  bound  to  accept  it  as  con- 
clusive. 

Duty  of  court  and  Jury.  ^  A  of  reuanabls  or  Dnreasooable  in  point 

fall  statement  of  wh&t  m&tteis  are  for  of  fact.     In  such  cases  the  legal  con- 

tbe  couit  and  wbat  for  the  jury  can-  clnaion  fallows  the  inference  of  fact*; 

not  be  inMried  here.     Batcasesillas-  in  other  words,  the  ijaestion  as  to 

trating  who  is  to  decide  particular  reasonable  time,  etc.,  is  one  of  fact, 

matters  wiO  be  found  thronghont  the  and  the  time  is  reasonable  or  unrea- 

code  under  the  various  titles.     A  few  aonable  in  point  of  law  according  to 

instances  are  here  given.  the  finding  of  the  jury  in  point  of  fact: 

Where  one  of  the  witnesses  deposed  LvckAart  v.  Offden,  30  Id,  MS. 

to  a  state  of  facts  which   npon  hia  The  jury  mnst  determine  whether 

crosB^examinBtioa  proved  to  be  hear,  a    witness    whose    declarations    are 

toy  evidence  and  whoUy  inadmissible,  sought  to  be  used  against  a  party  ia 

and  the  court  ordered  the  testimoay  that  party's  agent  or  not;  Biggerttaff 

of  the  witness  to  be  stricken  ont,  and  v.  Briijrp,  3  West  Coast  Rep.  ^S3. 

instructed  the  jury  to  disregard  it,  Thebetterpracticeis  todecideupoD 

the  supreme  court  held  there  was  no  the  admissibdity  of  evidence  when  it 

error:  Parhar  v.  Smith,  4  CaL  105.  is  offered;  but  i'  the  rule  be  departed 

When   the  intention  of    one  who  from,  it  is   clearly  the  duty  of  tbo 

makes  a  writing  is  to  be  judged  of  by  court,  at  a  subsequent  staee  of  the 

the  writing,  it  is  a  question  for  the  cose,  to  rule  a^oa  the  point  distinctly, 

court;  but  whoa  the  writing  ia  to  be  and  if  the  evidence  be  excluded,  to 

judgeit  of  by  extrinsic  facts,  and  Is  state  on   what  ground:  Mayo  v.  Ma- 

part  of  n  transaction,  the  rest  of  which  toiicc,  39  Cal.  ii5\  Sharp 'r.  Lumky, 

consists  of  words  or  acts,  the  whole  34  Id.  014. 

evidence  should  be  submitted  to  the  When  the  facts  ore  odoiitted  or  ea- 

jury;    Winter  v.   Jforion,    1   Or.   42.  tablisbed  by  uncontradicted  evidence. 

Whether     au      agreement    between  the  question  of  negligence  is  a  matter 

parties  amounts  to  an  extension  o(  of  law  for  the  court:  Ftemmitig  v.  W. 

.    time  for  the  periormance  of  a  former  P.  fl.  B.  Co. ,  40  Cal.  257 ;  PiUAurgh  etc 

contract   between    them,   and  if    so  B.  Jt.  Co.  v.  McCliirg,  60  Pa.  St  294; 

what  time,  are  questions  of  law  tor  S.  C,  57  Id.  172;  Biaiegal  v,  X.  Y.  C. 

the  court,  and  not  of  fact  for  a  jury.  R.  R.  Co.,40N.Y.D. 

Where  the  law  itself  prescribes  what  The  jury  in  an  action  for  malicious 

shall  be  considered  to  be  reasonable  prosecution    are    not    to    determina 

time  in  respect  to  a  given  stibjoct,  the  whether  the  facts  amount  to  a  prob- 

queation  is  ono  of  law,  and  tiie  duty  able  cause;  but  it  is  the  provinc*  of 

of  the  jury  is  confined  to  finding  the  the  court  to  determine  that  question: 

■impio  facts.     Where,  on   the  other  Harhrader  v.  Moore,  44  CaL  145.     In 

bind,  the  law  "  docs  not.  by  the  oper-  an   action  to  recover    damages    for  a, 

atiou  of  any  principle  or  established  msJicious  prosecntion,  ib  is  not  error 

rule,  decide  upon  the  legal  quality  of  for  the  court  to  instruct  the  jury  that 

tho  simplo  facta,  or  res  scala,  it  is  for  when  the  plaintiff  first  rested  his  caoa 

the  jury  to  draw  the  general  inFerence  the  court  nad  decided  as  a  matter  of 
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U7  that  there  was  »  waat  of  probable  tmd  the  temia  of  tbe  cootract  tberein  Oct.  11.  iUO, 

asae,  provided  the  testimony  of  tie  contained  complied  with,  and  of  the  jTSS, 

plMntitf  and   the  admiuiona  in   the  court  to  determine  the   construction  '^~^'^~^~~ 

pleadrngs  warrant  it,  and  the  testi-  and  legal  effect  of  such  contract :  Eillt 

mony  introduced  l>j  the   defendant  t.  Oravi/brii,  3d  CaL  523.     Whether  or 

baa  not  in  any  degree  tandod  to  oU  not  Uia  overflowing  of  aevrage  is  in- 

Tkte  or  avoid  the  "wont  of  probable  jnriooB  to  health,  or  oSenuve  to  the 

caoBs  made  by  the  pleadings  and  the  Benies,   or    obstructs  the    plaintiS  '■ 

pUintiff'g  testimai^:  Kmaey  v.  Wal-  property,  or  interferes  with  its  enjoy- 

•"ce,  36  Id.  462.     It  is  the   province  ment,  ia  a  qneation  of  fact:  Jteqtitita 

of  the  court  to  construe  a  deed   re-  v.  Lin  Angele»,  46  Id.  55;  People  t. 

ceited  in  evidence:  Moodu  v.  Palmer,  Davideon,     30     Id.     379;    Blaiie    v-- 

SO  U.  32.  Klun^,  29  Id.  166. 

Inanactioiigrowingoutof  an^gree-        When  the  facts  are  agreed  npon  <« 

BKDt  mads  bylettera  to  and  from  the  ascertained,  it  is  a  qaeetion  of  l»w, 

napective  parties,  residing  at  a  dis-  and  not  of  fact,  whether  the  cose  is 

tuce  from  each  other,  it  is  the  duty  brought  within  the  bar  of  the  statute 

of  the  ooort  to  constme  those  letters  of  limitations;  Reed  v.  Siei/l,  45  CaL 

■nd  delermine  whether  they  conati-  256,     It  is  for  tie  jury  to  decide  neon 

tuts  a,  contract.     In  such  a  case  it  is  the  credibility  of  tjie  witnesses:   Wing 

Um  prorincs  of  the  jury  to  determine  Ciung  v.  Loe  Angelei,  47  Id.  536. 
■WhsT  the  letters  were  written  and        KnowI«dg«  of  tbft   oonrt:   See 

nwivsd  by  the  respeative   parties;  g  253  [250}.  foA 


TITLE  X. 

OF  JVDOUENT  IS  GENERAL. 
I  S4a    DaflnitioD  of  Judgment. 

i  214.     Jadgment  may  be  given  for  or  against  any  of  the  parties. 
S  245.     When  judgment  may  be  given  against  one  or  more  defendaata  and 
aotdoEL  remain  pending  ae  to  others* 

g  243.   [240.]    A  judgmeot  is  the  final  determination  oct  ii,  i-tas^ 
of  the  rights  of  the  parties  in  the  action.  

Judgrmantd^ned.  — Every  defl-  to  the  oourt  which  renders  it  without  oeSn^ 

nite  sentence  or  decision  of  a  court,  being  final  as  to  the  subject-matter. 

by  which  the  merits  of  the  cause  are  Although  a  judgment  may  Ite  final  got.  M9. 

determined,  is  a  judgment;    Belt  v.  with   reference  to  the  court  which 

Docfi,  1  Cal.  13S;  Lormg  v.  lUaley,  1  pronounced  it,  and  as   such  be  the 

Id.  24.     A  judgment  dismissing  an  subject  of  an  appeal,   yet  it  is  not 

action  is  in  effect  a  final  judgment  in  necessarily  final  with    reference    to 

favor   of  the  defendant:   DomSng  v.  the  property  or   rights  affected,   so 

Pehclc,  18  Id.  625.     Aa  order  of  the  Ions  as  it  is  subject  to  appeal  and 

connty  court  dismissing  an  appeal  is  liable  to  be  reversed;   Hili  v.  Shej^ 

a  jadgment  within  the  meaning  of  mood,  33  Cal.  478;    United  Statea  v. 

this  section;  Pearma  v.  Lovejog,  35  Sdiooner   Pemy,  1  Cranoh,  103. 

How.  193;  S.  C,  63  Barb.  407.     A  Fiu&l  jud^nsiit,  aa  affecting  ap- 

jadgment  may  be  a  final  adjndicatioa  peala;  Seepos^  g  635  [S25.] 
la  tuSerent  senses.    It  may  be  final  as 

§  244.    [241.]     Judgment  may  be  given  for  or  against  oclu,  1662, 
—  "T  more  of  several  plaintiffs,  and  for  or  against  one  - 


or  more  of  several  defendants;  and  it  may,  when  the  be  b?" n''for! 

justice  of  the  case  requires  it,  determine  the  ultimate  tfie  paiiien. 

rights  of  the  parties  on  each  aide  as  between  themselves,  isor!  mi. 
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1SSUB8,  TRIAI^  AKD  JUDGMENT.  [Cuap.  D, 

Jodgme&t  attaching  lisa  tluu  u  no  aoawer  Bettdiig  n^  minouider, 

ftlL  ^AauedBasdCaBpai-tnan,  and  plamti£F  can,  in  an  action  for  tres- 

miaioindcr  was  not  set  up  in  answer,  pan  against  Bevcial  defendants. 
Plaintiff  proved  his  demand  against  uitrodacQ  eridenw  of  a  several'  tras- 
B,  bat  not  ogainat  C,  and  it  was  held  pan,  and  recover  against  one  defend- 
that  a  verdict  and  jadgment  in  favor  ant  only:  MeCarroa  v.  0*Comiell,  7  Id- 
of  plaintiff  a^inst  B,  and  in  favor  of  152.  Bnt  there  mAat  be  some  evidence 
C  against  plaintiff,  was  correct:  BmM  against  the  defendanta,  against  whom 
T,  Chandler,  ICaL  168.  JaSteanuy.  and  tor  the  plaintiffs  for  whom,  jndg- 
AffUirre,  0  Id.  176.  this  woa  doubted:  ment  rasses;  Tormeg  v.  Pierce,  iH  Id. 
but  Sttarm  v.  Agtdrre  was  orermled  337.  If  there  is  no  objection  by  de- 
by  Leiait  v.  Clartin,  18  Id.  400,  p€0-  mnrrer  or  answer,  on  the  ground  of 
pie  v.  FriAie,  IS  Id.  40S;  and  CitifUn  V.  ausjoinder,  the  damages  may  be  ap- 
BuOerly,  6  Daer,  327,  which  dis-  portiyned  at  the  trial:  WMtiKV  v. 
tinctly  affirmed  the  principle  laid  SCari,  S  Id.  614;  see  also  iVtekt  v. 
down  as  above.  The  same  principle  Oibba,  9  Mass.  74;  Rkh  v.  Paifield, 
was  again  affirmed  in  Tag  v,  Haalrtf,  1  Wend.  380.  If  misjoinder  ia 
30  Car  99.  Bat  see  Curry  v.  Sound'  pleaded,  this  sectitBi  does  not  care  it: 
tnt,  5  Id.  184,  where  it  is  held  that  SouUi  Fork  tU.  Co.  v.  Snow,  49  Cal. 
the  clerk  cannot  enter  judgment  by  I6S.  That  in  actima  for  torts,  raali- 
dcfaal6  awnst  one  oE  three  partners  cinus  arreat  and  prosocutioD,  where 
sued  jointly,  nor  can  the  coort  render  the  pUintifT  sues  two  jointly,  jndg- 
jndgmcnt  against  two  alone.  Objec-  ment  apportioned  between  the  two 
tiona  to  misjoinder  or  nou-joindcr  defenduita  in  favor  oE  pLuotifT  ii 
majt  be  taken  by  demurrer  or  answer,  erroneous,  see  JUeCool  v.  Mahotiey, 
or  are  waived :  j?<»M  V.  fof^jdUupj,  21  64  Id.  491.  Bat  judgment  against 
Id.  035;  WIdtnty  v.  Start,  8  Id.  514;  two  defendants  in  tort  may  fie  re- 
S.  C,  G8  Am.  Dec,  360;  RrUenburg  versed  as  to  one  on  his  appeal  alon«: 
v.   Main,  47  Id.  221.     And  if  there  Niclioh  v.  Datrpkg,  68  Id.  005. 

§  245.   [242.]     In  an  action  against  several  defendants, 

-  the  court  may,  in  its  discretion,  render  judgment  against 

r  one  or  more  of  them,  whenever  a  several  judgment  is 

proper,  leaving  the  action  to  proceed  against  the  others. 

Ju^meat     againat     part    of  Hoveral  judgments  may  be  entered, 

partiea.  —  In  an  action  on  a  joint  and  at  different  times,  whether  npon 

and  several  contract,  wbera  some  of  trial  on   separate  verdicts,   eto.,   or 

the  defendants  refused  to  plead,  it  after  default;  the  costs  may  ba  appor- 

waa  held  that  judgment  may  be  had  tioned:  Lick  v.  StorMalf,  18  CoL  219. 

by  default  agamaC  such  defendants,  In  an  action  against  two  defendants 

withont  waiting  for  final  trial  on  the  on   a   joint   contract,   plaintiff   may 

merits  against  the  other  defendants  have  a  several  jadgment  against  one 

OS  to  whom  issue  was  joined:  i^iars  defendant  who  has  been  served,  even 

v.  McGrem,  10  Or.  46.     In  ejectment  though  the  other  has  not  been  served: 

against  several  defendants  occupying  Kelly  v.  Bandird,  60  Id.  630. 
different   portions  of   the  property. 


TITLE  XI. 
OF  JUDGMENT  OF  NONSUIT. 
S  246.    When  judgment  of  nonsuit  may  be  given. 
S  247.    What  is  a  cause  not  snfficieut  to  be  submitted  to  tbe  jniy. 
§  24S.     Effect  of  judgment  of  nonsuit. 

§  246.  [243.]    A  judgment  of  nonsuit  may  be  given 
-  against  the  plaintiff  as  provided  in  this  title, — 
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1.  On  motion  of  the  plaintiff,  at  any  time  before  trial,  9^- 1*^ 
tmless  a  counterclaim  has  been  pleaded  as  a  defense.         ;— 

_  ,  ,  ,  .  Judgmentoi 

2.  On  motion  of  either  party,  upon  the  written  con-  nonsmt  nrbeD 
sent  of  the  other  filed  with  the  clerk. 

3.  On  motion  of  the  defendant,  when  the  action  is  Jj^f^ 
Called  for  trial,  and  the  plaintiff  fails  to  appear,  or  when  ""'' '"" 
^r  the  trial  has  begun,  and  before  the  final  submission 

of  the  cause,  the  plaintiff  abandons  it,  or  when  upon  the 
Wal  the  plaintiff  fails  to  prove  a  cause  sufficient  to  be 
submitted  to  the  jury. 

VonBiiit.  — Where  aa  answer  ad-  ploiutifi'  from  diamiBiiQg  the  action, 

^^  the  facta  in  the  complainl^  but  the   connterclaim    must    be   one   on 

'''^Mall legal  canclnaionBonly,  jndg-  which  defendant  coald  obtain  affirm- 

^^"^   tnay  be    allowed  on    motion;  ativQ  relief:  StUtau  t.  Tliompaon,  33 

'™P<?™  V.  PraUier,  3  Or.  26.  Id.  496. 

*D^             haa  a  right  to  tako  a  noa-  Nonsuit  for  failure  to  prove  a  cause 

(^J*  *t  any  timo  before  the  Jury  re-  sufficient  to  be  aubmitted  to  tho  jury 

.^^^    there   being  no  couDt«rcIaim ;  is  allowed  only  where  there  is  no  evi- 

Ar,^'^°^  Co.  T.  Bra^ord,  13  Cal.  637;  denco  to  prove  Home  material  point: 

caj^«  V.  Uarier,  18  Id.  77;  but  he  Stodda,t    v.    Vandylx,    12  CaL   438; 

^a  nT    insiat  on  taking  a  nonsuit  after  Copper  Bill  Mining  Co.  v.  Spenc—  "" 

^d  7?"ion  has  been  tried,  submitted.  Id.  26.     In  Orant  v.  BaJxr.   1 


ion  has  been  tried,  submitted.  Id.  26.     In  Orant  v.  BaJxr,   12  Or. 

|nw,  ~*^ea  under  adriscment  by  the  329,  the  mis  is  laid  down  that  there 

^ttl   HeinUn  v,  Caalro,  22  Id.  102.  niust  bo  snch  a  total  failnro  of  proof 

\i  Kme  of  the  several  defendants  in  of  a  material  issue  as  would  require 

(jwctmcDt   answers,   and  tho   others  tho  court  to  set  aaido  the  verdict  for 


0  defanlt,  tho  plaintiff  may. 


trial,  H'*""'—  the  action  as  to  tho    to  Hiid  for  plaintiff,  and  thia  ii 


defendant  answering,  and  take  judg- 
msat  against  the  others:    "'    '  ' 
Derimjer,  32  Cal.  488. 


want  of  evidence  if  the  jury   i 


statutory  rule;  see  9  247  [244];  B>   . 

tho  aame  affect,  Moore  v.  Mm-dodc,  26 

Cal,  525;  Malta-  v.  Broun,  i  - '   -— 


If  affinnativo  relief  ia  sought  by  the    8.   C,   52  Am.   Doc.   303;  Rudd  v 


Thompson  436;   Wilxm  v.  WUIiams,   14  Id.   140; 

.     ..  -o  defend-  S.  C,  28  Am.  Dec,  518;  Pari  v.  Cd- 

ants  set  up  a  conntarclaim  and  prayed  iiM,  21  Wend,  109;  Jansen  v.  Acker, 

iffirmativo   relief,  and  afterwards  a  23  Id.  480;  Oeary  v.  Simmoiv,  39  CaL 

stipolation    was   signed    and    filed,  232.    A  party  is  certainly  not  entitled 

whereby  it  was  provided  that  upon  to  a  nonauit  where  a  wimayaae  case 

the  trial    of   the  cause    an  account  is  mado  out  against  him;   Halmoa  v, 

inight  be  taken  of  the  matters  thus  Olds,  9  Or.  488.     And  it  is  held  that 

set  up;  that  if  a  balance  should  bo  a  nonsuit  will  not  be  granted  where 

found  in  favor  of  the  defendant,  judg-  there  is  any  evidence  to  sustain  ploin- 

mcnt  in  his  favor  for  such  balance  tiff's  aHogations:  SoutlivxU  v.  BeeJry, 

might  be  entered;  that  tho  stipulation  5  Id.   4^;  for    then  its  sufBcicney 

should  be  regarded  as  a  compromiso  mnat  be  loft  to  the  jury;  Rinygold  v. 

of   the  counterclaim,   and   tbat   the  Haeen,  ICsA.lVl;  JJalrjinrplev.  Ilan- 

coantfrcloim      should      be     dc-emed  aon,  1  Id.  127;  Maietrv.  Braitn,  1  Id. 

itriekenfromtheanawer,— itwisheld  222;   S.   C,   52  Am.   Dec.   303.     lo 

that  the  clerk,  in  tho  absence  of  any  the  last  case  the  defendant  moved  for 

direction  from  tho  court  or  defend-  a  nonsuit    on  the  ground   that  the 

■nt's  counsel,  was  not  authorized  to  plaintiff  had  not  proved  a  material 

enter  an  order,  upon  request  of  plain-  fact    by   competent   testimony;    th« 

tiff,  dismiasii^  the  action;  Peopfc  t.  court  hold  the  nonsuit  properly  re- 

I^oDy,  29  Cat  2M.     Bat  to  prevent  fused.     By  the  process  of  compulsory 
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tKHiBiiit,  the  ume  end  is  arrived  at  a»  them  grovtida  on  which  defendant 
by  "  the  cnmbroni  and  complicated  can  more  to  dinnin :  Wation  v.  S.  P. 
~  machinery  of  a  demurrer  to  evidence " :  etc  Co.,  50  Id.  623.  Bat  that  the 
SiamaJd  v.  Haven,  1  Cal.  113.  Plain-  complaint  does  not  contain  a  causa  ot 
tiffa  cxamiuatioa  in  chief  and  crnaa-  action,  and  the  plaintiff  dacllnej  to 
examination  most  alt  be  congidered  in  amend,  ia  a  gotA  cause  for  moving, 
deciding  vhethei  he  haa  proved  a  whan  the  case  is  callod  for  trial,  to 
sufficient  case:  Ma/On  v.  Onffing,  33  diamiss  the  action:  King  v.  Mont- 
Id.  IIG.  Plaintiff  may  be  nonsaited  gomtry,  50  Id.  115.  That  poBaeaaioa 
as  to  Borne  defendanta,  and  the  evi-  of  defendant  moat  bo  proved  in  oject- 
dence  go  to  the  jory  aa  to  others:  ment  or  nonsnit  will  bo  granted,  sco 
Acquilal  v.  Croutll,  1  Id.  193.  And  also  SA.i<fei-  v.  llabei;  50  Id.  652. 
in  ejectment  it  is  error  to  refuse  a  Nonsnit  was  granted  where  plaintiff 
nonsuit  to  euch  defendanta  as  were  failed  to  connect  a  defendant  with 
not  in  posaesaion,  that  beina  anesaen-  the  transactions  which  were  allcgcil 
tiol  fact;  Gamer  v.  MarMoil,  0  Id.  to  mako  him  a  partner;  Clarl!  v. 
266.  To  avoid  a  noniait  there  must  Siller,  60  Id.  669. 
be  more  than  a  mere  taatUIa  of  evi-  Defendant  must  specify  the  nounda 
dence.  Where  there  is  bo  little  that  of  his  motion  for  nonsuit.  This  he 
the  coart  might  well  hold  that  it  must  do  in  analogy  to  the  practice  on 
would  not  sustain  a  verdict  in  plain-  objecting  to  the  mtroduetioa  of  testi* 
tiff's  favor,  a  nonsuit  is  proper:  mony:  MaUer  v.  Bman,  1  Cal.  222; 
Coggeadl  v.  Oregon  4  C,  E.  S.  Co.,  S.  C,  62  Am.  Dec  303;  KUrr  v. 
G  Or.  41Ti  Entmiager  v.  ilelnUre,  23  Kimball,  10  Cal.  268;  People  v.  Ban- 
CjJ.  69-1.  In  Witaoa  v.  S.  P.  It.  It.,  vard,  27  Id.  474;  Sandift  v.  Xrarg, 
G2  Id.  164,  172,  the  coart  said  that  a  41  Id.  4S6;  Cofeu  v.  Greenfield,  &2  Id. 
nonsuit  should  not  be  granted  "  unloss  603;  and  defendant  will  not  be  ol- 
there  is  no  evidence  at  all  or  a  mere  lowed  to  raise  a  fresh  point  after- 
ednlilla  of  evidence  wholly  insufficient  wsids  in  the  supreme  court:  Saimottd 
for  the  conatderation  of  the  jury."  r.  Sldridge,  43  Id.  COS;  Johntoit  t. 
Where  incompetent  evidence  la  ad-  Mota,  4S  Id.  518.  Unless  the  grounds 
mittod  without  objection,  the  coort  are  specified,  it  ia  not  error  to  ovorrnle 
will  treat  it  aacompotont  on  amotion  the  motion;  and  if  the  grounds  of  the 
for  a  nonsuit:  Jaeooten  v,  BiddeU,  12  motion  do  not  appear  of  record,  the 
Or.  280.  enprema  court  will  not  consider  it: 

It  lus  been  said  that  the  practice  FoeJiImatm  v.  Kemiedy,  43  Id.  SOI. 

of  granting  a  nonsuit  on  the  c^n-  If de[endant,afterliavingmovedfor 

ing    statement    shonld    be    diacour-  a  nonsuit,  introdnoes  evidence  which 

aged:   Entmerton   v,    Weeke,   63  Cal.  cnablesplaintifftoaupply  the  defects 

333.     But  jadgDient  of   nonsuit   on  in  his  evidence,  he  waives  bis  right 

opening  statement  will   be  t^med  to   a   nonsuit:    Bennett  v.   Nortkera 

in  the  absence  of  any  statement  or  Pac.  Exp,  Co.,  12  Or.  49;  Ringgotd  v. 

bill  of  exceptions  ehowing  on  what  Hacen,  1  Col.  109;  Smith  v.  Comploii, 

the  court  acted:  JfielwU  \.  I.itiUJleld,  Old.  26;  Perlansv.  Tfiombary/i,  10  Id, 

60  Id.  238.     In  oonnsol'a   argument  190;  Wiaanav.  Tlardrnbersli  8U.293. 

in  this  coao  various  decisions  are  col-  On  motion  by  dofandanc  for  non- 
BOit  it  seems    the  court    may  offer 

..    .      .          .        V  terms:  Jfoy  v.  Hanson,   6  CaL   360; 

The  rule  that  in  an  action  for  ncgli-  S.  C,  G3  Am.  Dec.  135. 

gence  the  burden  of  proof  is  on  defand-  A  judgment  on  nonaoit  moat  not  bo 

ant  to  show  that  contributory  negli-  entered  as  a  judgment  on  tha  merita, 

genca  ia  a  matter  to  be  proved   by  Defendant  might  proceed  witli    bia 

defendant,  does  not  predudo  the  court  own  case  and  get  judgment   on   the 

from  directing  a  nonauit  when   the  merits.     Ho  waives  this  by  moving 

evidence  introduced  by   plaintiff  ho  for  nonsuit:    iVood  v.  Boi/mond,   42 

conclusively  establishes  the  defense  Cal.  C46. 

that  tha  court  would  grant  a  new  If  there  is  on  iotervenor  in  an  action 
trial  in  case  of  a  verdict  in  his  favor  who  claims  an  interest  in  the  property 
npon  the  like  evidence:  MrQiiilixn  v.  in  dispute,  adverse  to  both  the  plain- 
C.  P.  B.  E.  Co.,  60  Cal.  8.  That  tiff  and  defendant,  and  the  plaintiff 
canses  of  action  are  not  separately  answers  the  interventioo,  raising  ma- 
stated,  or  that  a  canse  of  action  ia  terial  issnes.  Ids  right  to  be  heard  on 
against  pablio  policy,  are  neilher  oC  those  iasnos  is  not  affected  by  a  non- 
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nit  gnatod  rai  the  motioQ  of  defend-  petition  of  interveiitiiai,  see  Sheldon  Oct.  U,  19G% 

ut:  Ptoeflfoionn  v.  EtBntdy,  48  CaL  v.  Ounn,  56  Id.  B82.                                tWB- 

9)1.    That  an  iDtervenor  ma^  aban-  Xfibct  of  Judgment  of  nonioit: 

dim  the  contest    by  diimiumg   hU  See  §  248  [245],  poiL 

%  247.   [244.]    A  cause  not  sufficient  to  be  submitted  Oct.  11,  isbz, 

to  the  jury  ia  one  where  it  appears-  that  if  the  jury  were  

to  find  a  verdict  for  the  plaintiff  upon  any  or  all  of  the  flchStto^"  ' 
issues  to  be  tried,  the  court  ought,  if  required,  to  set  it  Jury- 
aside  for  want  of  evidence  to  support  it.  tor.uK. 

SM|246[243],anfe. 

§  248.   [245.]    When  a  judgment  of  nonsuit  is  given  pct.u,i8ea 

the  action  is  dismissed;  but  such  judgment  shall  not  ■ -— — 

have  the  effect  to  bar  another  action  for  the  Aame  canse.  meatoinon-^ 

■oil. 

TITLE  XII. 

OF  JUDGMENT  ON  FAILURE  TO  ANSWER. 
§  219.     When  jadgment  may  be  giren  for  want  of  aniwor. 

g  249.   [246.]    Judgment  may  be  had  upon  failure  to  jeb.  21,  um, 
answer,  as  follows: —  

When  the  time  for  answering  the  complaint  has  ez-  for  want  oi 
piled,  and  it  appears  that  the  defendant,  or  one  or  more 
of  several  defendants,  in  the  cases  mentioned  in  section  «.  la  n.  p.  iti. 
60  [59],  has  been  duly  served  with  the  summons  and  has 
failed  to  answer  the  complaint,  the  plaintiff  shall  he  en- 
titled t&  have  judgment  against  such  defendant  or  de- 
fendants, — 

1.  In  an  action  arising  upon  contract  for  the  recovery  {^^^^^^ 
of  money  or  damages  only;  if  no  answer  has  been  filed 
with  the  clerk  of  the  court  within  the  time  specified  in 
tlio  summons,  or  such  further  time  as  may  have  been 
granted  by  the  court  or  judge  thereof,  the  clerk,  upon 
the  application  of  the  plaintiff  made  in  writing  and  filed 
with  the  clerk,  shall  enter  the  default  of  the  defendant, 
and  immediately  thereafter  enter  judgment  for  the 
amount  specified  in  the  summooa,  against  the  defendant, 
or  against  one  or  more  of  several  defeadants,  in  cases 
provided  for  in  section  60  [59j; 
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Feb. 21. 1891. ji  2.  In  other  actions,  iQcludiiig  all  actions  sounding  in 
jndRment  damages  or  tort,  as  opposed  to  an  action  for  debt,  if  no 
auaver.  answor  has  been  filed  with  the  clerk  of  the  court  wilhiu 

the  time  specified  in  the  summons,  or  such  furtlier  time 
as  may  have  been  granted  by  the  court  or  judge  thereof, 
the  clerk  shall,  upon  a  written  motion  of  the  plaintiff 
being  filed,  enter  the  default  of  the  defendant,  and  there- 
after the  pluintifi'  may  apply  at  the  first  or  any  subse- 
quent terra  of  the  court  for  the  relief  demanded  in  tlie 
complaint;  and  in  all  such  cases  where  judgment  is  ren- 
dered otherwise  than  on  a  verdict  in  favor  of  the  phiiii- 
tiff,  the  court  without  the  intervention  of  the  jury  sliull 
assess  the  damages  which  he  shall  recover.  The  court 
may  hear  the  proof  itself,  or  make  an  order  of  refei-buce 
to  hear  and  report  the  testimony.  The  defendant  shall 
not  be  precluded,  by  reason  of  bis  default,  from  offering 
proof  in  mitigation  of  damages.  In  making  such  assess- 
ment of  damages,  the  court  shall  appoint  a  time  therefor 
upon  notice  to  the  parties  to  the  action.  The  parly 
aggrieved  by  the  assessment  of  damages  shall  have  the 
right  to  appeal  therefrom; 

3.  When  the  defendant  has  answered,  and  admits  the 
plainti£f'a  claim,  but  sets  up  a  counterclaim  amounting 
to  less  than  the  plaintiff's  claim,  the  plaintiff,  on  motion, 
shall  have  judgment  for  the  excess  of  his  claim  over  such 
counterclaim,  as  for  want  of  answer  thereto; 

4.  When  in  any  action  the  service  of  the  summons 
appears  to  have  been  made  by  publication,  the  court 
may,  in  its  discretion,  order  the  entry  of  judgment  to  be 
delayed  until  the  plaintiff  file  with  the  clerk  an  under- 
taking, with  one  or  more  sureties,  to  be  approved  by  Iho 
clerk,  in  an  amount  equal  to  the  sum  for  which  judg- 
ment may  be  given,  upon  the  condition  that  the  plaintiff 
will  abide  by  and  perforin  any  order  of  the  court  requir- 
ing  restitution  to  bo  made  to  the  defendant  or  his  repre- 
sentative in  case  either  of  them  shall  afterwards  bo 
admitted  to  defend  the  action.  The  sureties  in  the 
undertaking  shall  have  the  qualifications  of  bail,  and 
justify  before  the  clerk  as  provided  in  section  118  [116]. 
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Jndgmant  for  failure  to  an- 

■war,— The    reliel    gr»ntod    oannot  .    ...      ,    ..  .   _ 

ticMd  th&t  claimod  in  the  compUinti  not  be  opened  or  set  aside  for  alight  is 

^u  V.  Rfyno'.dg,  II  CaL  19;  Paimtt  formalitiea :  Ormdoa  t.  TVianui,  3  Or. 

•-  Btn,  31  Id.  81;  and  if  it  does  ths  250.     Service  of  process  muat  appe&r 

jo^mGnt  ir   crroneoiiH,   bat  ia   not  to  jnitif;  a  nonsuit  if  there  isno  ap- 

''•'il:   Chats  V.   CArMianion,   41   Id.  pearance,  and  such  process  must  be 

"^i  and  ma;  Ite  smended  or  modi-  tmffieient:   WillantOie  F.  Co.  v.  CJart, 

<i*<l:  Oamhlf  v.  7oU,  IS  Id.  610;  Oak-  1  Id.  13;  Btiulh  v.  Ellmdali  Mf^.  Ct,., 

'""d  V.    Whiypif,  44  Id.  305;  loeori  4  Id.  70;  and  it  Is  the  duty  of  the 

"'  Iraaard,  45  Id.  394.     Where  two  clerk  to  see  that  ths  summcins  hoa 

'JefeDiiaats     contracted    merely     a*  been  served,  and  no  appearance  en- 

*^Bata  for  another,  jodgment  against  tered:   Oliddm  V.    Padiard,   28   Cal. 

l^^iD  wu  held  erroneaus:  Sliavtr  v.  650;  that  the  time  for  answering  has 

^™>i  JT.  Co. ,  21  Id.  46.   In  ejectment,  expired,  and  that  the  o.hcr  requtre- 

*Wre   the    conrt    found    that    the  menta  of   the   atatnte   are   fnlfilUd: 

PWntifr  had  title  in  the  whole  tract  WiOMOn  v.  Cteraefamrf,  30  Id.  108. 
?™  for,  but  defendant  had  posaea-        Jodjgmeiit    by  default  where   the 

7"°  of  part  only   of    it,   jut^ment  record  shows  a  demnrrer  undispoted 

**«i»t  defendant  for  the  whole  tract  of  ia  error:  WiOamettt  F.  Co.  v.  Sniilh, 

S^ttpheld:   Vallrjirv.  Fay,   10.  CaL  1  Or.  181;   TrtgamhoT.  Comanche  M. 

i^;"M>CofemaBT.Z'oe,  aScam.  251;  if.  Co.,  57  Gal.  601.    Whore  a  demur- 

,,    '^  V.  Biehop,  0  B.  Mon.  240,  where  rsr  has  been  sosteinod,  a  judgment 

[be  coinpiaint  iillcged  that  oil  the  de-  for    failure    to  answer  an  amended 

fiindants  cici:pt  two  hid  interests  in  pleading  is  erroneous  if  no  notice  of 

tho  land,  and  prayed  that  the  "de-  tbeamendmenthaa beengiven:  Tolmie 

fcndants  "  convey  to  plaintiff  the  in-  v.  0(cWn,  1  Or.  95.     If  after  default 

tcreat  he  clLumcd,  and  tha  action  was  is  entered    the  plaintiff  amend  the 

dijaiissed  OS  to  the  two,  and  the  other  complaint    in   matter  of   subatanco, 

dcFcndautrcquired to  convey  to  plain-  snch    amendment    must   bo  aerved, 

tiff  tho  amount  claimed,   the   relief  even  on  the  defaulted  defendant,  the 

was  held  not  in  eice^  of  the  jpraycr:  defanit  oDthe  originid  pleading  being 

Bmait  v.  Carpoiler,  53  Cal.  2^.  opened  by  the  amendment:  Tlioaifuon 

Defendant  being   natiSed    in   the  v.  Johnson,  60  Cal.  292.   But  tbo  conrt 

■ammona   of  the  amonnt  for  which  may  substitnte  inploceof  tbeplalntiff 

Sintiff  can  take  judgment  by  de-  one  who  has  acquired  his  rights  with- 
it,  if  default  is  madp,  judgment  out  giving  notice  to  the  defendant 
may  be  entered  for  the  amount  whose  dcFanlt  has  been  entered:  Far- 
claimed,  thongh  the  damages  be  un-  rsU  v.  Jona,  63  Id.  194.  Entry  of 
liquidated:  liartmana  v.  Williamt,  defanit  after  demnrer  overruled  was 
4  CaL  ^5.  No  writ  of  inquiry  held  regular,  although  uo  notice  of 
or  other  assessment  of  damages  :s  the  overruling  of  the  demurrer  had 
nocessary,  nnless  the  court  so  order,  been  served  in writiugon  the  defend- 
Dimkkv.  Camphell,  31  Id.  239.  And  ant,  where  his  attorney  was  present 
tho  court  may  refer  the  question  of  in  court  and  asked  time  in  which  to 
damages  if  it  please:  Emtnc  v.  Tama,  answer;  Banvn  v.  DelaxU,  68  Id.  95. 
G  Id.  15C.  A  judgmeBt  on  dotanlt  K  defendant  answer  or  demur  before 
for  damages  where  none  are  prayed  default  is  entered,  but  after  the  time 
for  is  erroneous,  although  the  com-  has  expired,  it  is  at  most  an  irregular- 
plaint  states  facts  sufBcient  to  sus-  ity:  .Souvrir  v.  i>irjtsr»n,  18  Id.  &1. 
tain  a  judgment  for  damages:  PUu  Ths  judgment  containing  a  recittJ 
C,  if.  Co.  V.  Oreemeotxl,  39  Id.  71.  of  person^  service  of  process  on  dc- 
In  cases  arising  under  this  section,  fendant  is  valid,  although  the  certifi- 
the  clerk  has  power  to  enter  judg-  cate  of  servico  of  the  summons  in  the 
ments  vithont  judicial  interventiDn  record  does  not  show  a  sufficient 
or  direction:  Oraj/donv.  T/iomaa,30r.  service:  Quniry  v.  Eaia;  37  Col.  4G3. 
250.  Hisactsare  ministerial,  onduct  A  default  judgment  has  the  same 
jndicial:  Id.;  WiU»onv.  Clfovdand,  30  effect  as  ra  aajudieaia  as  would  a 
CaL  192;  Gray  v.  Palmer,  28  Id.  41G;  judgment  on  tho  merits:  JVrtV  v.  Tot- 

WalIactv.Eldiril'jt,27U.ia5;K<Uyv.  man,  12  Or.  289. 

"inAiutin,  17  Id.  664;  Lcuev.  Clart,        It  has  been  held  that  a  jadcmeut 

V.  ««   ,1.  _r.__, lenterjudg-  ' '    ' '  — " ^-n- 


SS  Id.  33;  therefore  he  d 

meat*  Uiough  the  judge  be  disquaG-    Smithy.  Ellendalt,  40r.  70;  'TntOeiiger 
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V.  Ji)dd,  5  Cil.  3fl;  bnt  it  ia  »aid,  in    eaoM  of  wXioo  ii  erroueoua:  Abbe  t. 
Califoniu,(li&t»  indgment  liydeholt    Marr,  14  CaL  211;  mnd  may  be  ap- 
"  on  a  con^Uint  whish  shoWB  no  legal    pealed. 


TITLE  XIII. 
OF  JUDGMBarr  by  confession. 

S  2B0.  Judgment  hy  oonfeuion  where  tuitioii  pending. 

!  261.  Who  to  make  canfeuion. 

j  2G2.  When  judgment  may  be  given  againat  Kvenl  dsfendantfl  oa  the  ooo- 

feuion  oC  one. 

9  263.  Confesaion  to  be  in  irriting;  how  jndgment  given. 

%  254.  Judgment  by  confeuion  withont  &cCion. 

S  255.  How  confeaaion  made  in  auch  caaea. 

S  256.  Same  aubject.     Execution  when  judgment  for  inatallmenta. 

250.   [247.]     Oq  the  confessioa  of  the  defendant,  with 

-  the  assent  of  the  plaintiff  or  his  attorney,  judgment  may 

be  given  against  the  defendant  in  any  action,  before  or 

after  answer,  for  any  amount  or  relief  not  exceeding  or 

different  from  that  demanded  in  the  complaint. 

Judgmont     by    confMsion.  —  the  same  rulesi  when  attacked  collat- 

Statutes  aUowine  judgments  by  con-  enilly,   as  would    other   jadEmenti: 

feaaion  are    to  be  strictly  punned:  Alien  v.  Morion,  6  Or.  344.     A  jndg- 

C/u^H   V.    TAompton,    20   Cal.   686;  ment  by  confeaaion  regular  npoo,  ite 

Bank  V.  St.  Jolm,  S  Hill,  497;  Edgar  face  con  be  impeached  only  for  fraud: 

V.  ffreer,  7  Iowa,  136.     Judgmenta  of  Mil'          "     •"—'"■     •■     -'■ 

tilis  kind  ore  in  no  way  vuid  unleaa  291. 

entered  in  a  court  which  would  have  The  Baaent  of  plaintiff  is 


Grter,  7  Iowa,  136.     Judgmenta  of  Miller  v.  BanJc  Briliah  Columbia,  2  Id. 

'    '  '    '                             vuid  unleaa  291. 

would  have  The  Baaent  of  plain                .   . .   „ , 

had  jurisdiction  to  eotor  the  aame  and  without  it  the  judgment  by  coa- 


judgmcnt  in  a  contestod  cose:  Lan-  fesaion  ia  invalid  for  all  parpoaea. 
rn'ruf  v.  Carpenier,  23  Barb.  402.  A  Bntif  ratifiedandaccepted.itiavalid: 
judgment  by  confeaaion  is  to  triad  by     WUeoxaon  v.  Burton,  27  Cal.  228. 

§  251.  [248.]  When  the  action  is  against  the  state,  a 
-  county  or  other  public  corporation  therein,  or  a  private 
*  corporation,  or  a  minor,  the  confession  shall  be  made  by 
the  person  who  at  the  time  sustains  the  relation  to  such 
state,  corporation,  county,  or  minor  as  would  authorize 
the  service  of  a  summons  upon  him;  or  in  the  case  of  a 
minor,  if  a  guardian  for  the  action  has  been  appointed, 
then  by  such  guardian.  In  all  other  cases  the  confession 
shall  be  made  by  the  defendant  in  person, 

Wbo  may  confaaa  Judgmeat.  for   the  amount    due  in  an    aotion 

—  An  B^ent  thereto  authorized  may  agoinat  him  for  servioee  ieadet«d  to 

confeaa  judgment:  Parker  v.  Poole,  12  the   public  at   hia    requeat:  Otrt  v. 

Tex.  8G;  Daixnport  v.  Wrighl,  51  Fa.  Supervhora.   7  How.   Fr.   257.     The 

St.  292.     It  1^   been  h^d   thai  a  omcer  or  agent  of  a  corporation  on 

public  officer  may  confess  judgment  whom  annuuona  might  be  aetred  (in 
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^  nae  the  presideDt)  maj  oauitiu  to  a  hoabuid  ciumotoonfeM  judgment  Oct  11, 1961, 

^SpWut   agBinit    th«   corporation:    for  hia  wife,  unleu,  of  coune,   aha  t^**-     

^Itrr,  Bant  BrOiA  Colamiia,  2  Or.     anthorira  him  thereto:   RorabaiJ:  y.  

fji,  Jfifln-  V.  Oregaa  City  Mfg.  Co.,  SbAbint,  33  How.  Pr.  278;  FalTner  v. 

I'tl'Sl.    A  tniBtee cannot  bind  the  i>a0u,  28  N.  Y.  242. 

5°''  estate  bj  hia  confesaion  of  jndg-  On  wtunn  lerviGe  of  sninmaiia 

^l:  UaUoryv.  Clart,  20  How.  Pr.  mavbamadeiiithecaseamentioned 

*'°i  ^Ks«v.  TWnjAcnd,  31  Mo.  336;  in  t£e  atatnte:  See  ante,  %  £5  [54]. 

S  252.    [249.]    When  the  action  is  upon  a  contract,  Oct.  11,1864 

'•^(J  against  one  or  more  defendants  jointly  liable,  judg-  — '■ 

.  ^"^t  may  be  given  on  the  confession  of  one  or  more  ««iQ=t*B°¥etai 

^,  ^^danta  against  all  the  defendants  thus  jointly  liable,  clone. 
*^Gther  such   defendants   have   been   Served  with  the 

summons  or  not,  to  be  enforced  only  against  their  joint 

property,  and  against  the  joint  and  separate  property  of 

the  defendant  making  the  confession. 

Jndgmant      against     persona  property  nnleu   made   in  ui  aotion 

Jointly  liable:  8ee  anU,  S  60  [59J.  peadiog:  Eichardttm  v.  Folia;  2  Or. 

A  puteer  cajuiot  confeaa  judgment  179. 
vhicn  shall  be  binding  on  portneniiip 

g  253.   [250.]     The  confession  and  assent  thereto  shall  oou  11,  laea, 

be  in  writing,  and  subscribed  by  the  parties  or  their  at- 

tomeys  making  the  same,  and  acknowledged  by  each  howSd!S* 
before  some  officer  authorized  to  take  acknowledgments 
of  deeds;  but  such  acknowledgment  is  not  required  when 
the  parties  or  their  attorneys  shall  appear  in  court  when 
the  judgment  is  given,  or  before  the  clerk  in  vacation  by 
whom  the  judgment  is  entered.     lu  all  cases,  the  confes- 

fiion  and  assent  thereto,  and  the  acknowledgment,  if  any, 

shall  bo  filed  with  the  clerk. 
§  254.   [251.]     On  the  confession  of  any  person  capa-  Oct.  n,  laea. 

ble  by  this  code  of  being  made  a  party  defendant  to  an  - 


action  at  law,  judgment  may  be  given  against  such  per-  confesion 
Bon,  without'  action,  in  term  time  or  vacation,  in  favor 
of  any  one,  either  for  money  due  or  to  become  due,  or 
to  secure  any  person  against  contingent  liability  on  be- 
half of  the  defendant  in  such  judgment,  or  both  if  it  be 
ia  favor  of  the  same  person. 

What  Toa-Y  ba  confeasad  for.  —  ing  ont  oE  tort:  Bouielle  v.  Oarais,  2 

It  ii  Baid  that  thia  section  does  not  Sand.  655;  Bitrtlutm  v.  Van  Saaii,  14 

uthoriia  Uie  confession  oF  a  jadg-  Abb.  Pr.,  N.  S.,  163. 
Bxnt  withont  action  for  damagoa  aria. 
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g  265.   [252.J    The  coafeasiou  ahall  be  made,  assented 
~  to,  and  acknowledged,  and  judgment  given  in  the  same 
manner  as  a  confession  in  an  action  pending;  besides 

which,  the  confession  shall  be  verified  by  the  oath  of  the 

party  making  it,  and  shall  anthorize  a  judgment  to  be 

given  for  a  particular  sum.  If  it  be  for  money  due,  or 
to  become  due,  it  shall  state  plainly  and  concisely  the 
facts  out  of  which  such  indebtedness  arose,  and  shall 
show  that  the  sum  confessed  therefor  is  justly  due  or  to 
become  due. 

Judgment  by  oonfcwioil  with-  port,  44  Id.  4ST.     A  jadgmeiit  by  ooa- 

ont    action    ntqniiei  a  Btatemsat;  leBaian  q^d  a  Etatemont  trhich  doei 

otberwu»  none  is  reqaired:  Miller  v.  not  aufSciently  state  the  Eocta  out  of 

Bank  of  Brilish  Cotumbia,  2  Or.  291;  which    tho    iadebtedneu   araae,  nor 

Miller  V.  Oregon  City  Mfg.  Co.,  3  Id.  tluit  the  amoDDt  coufeesed  waa  jutlT 

24.    The  i«qiiiiitei  aa  to  the  itftto-  dno,  is  not  a  nullity  on  ita  fac«,  and 

meat  must  be  fully  complied  with  can  only  be  called  in  quaatioa  by  Um 

and  atriotly  puraned,  or  the  judinnent  crediioni  of  defendant  on  the  gnnuid 

wilt  be  prima  facie  ovirlence  ol  trand;  of  frand,  and  in  a  direct  proceeding 

and  thia  because  where  a  party  fails  for  that  purpoos:  Lee  v.  F^,  37  CkL 

to  make  all  the  discloanies  reqaiiod  by  328. 

the  act  the  premmption  i*  tliat  lie  has  A  confeaiion  of  judgment  rafferod 

•omething  to  conceiL    But  tliit  pre-  for  the  purpose  of  hindering  and  de- 

miDiptiT*  evidenoe,  like  aUprennup-  taying  tna  plaintiff  in  ooUectiiig  hti 

tiona,  can   be  rebntted.      It  merely  debt  will  be  held  void  as  to  Ixim  in  a 

throws  upon  the  plaintiff  the  Enirden  direct  proceeding  taken  by  tiim  to 

of  proving  that  his  judgment  was  not  avoid  it:  i2yan  t.  Daly,  6  Cal.  239. 

fmndnlcnt;   Ricllarde  v.  McMillan,  6  When  a  delitoi   confesses  jadgment 

Col.  422;  S.  C,  SS  Am.  Dec  621.  without  the  request  or  knowledee  of 

A  statemant  to  the  effect  that  the  bis  creditor,  and  the  creditor  there- 

indebtedness   is  upon  a  promisaoiy  after  ratiliea  it,  the  record  wUttiecome 

note  for  money  ia  insa£BcLent:  Atcft-  binding,  as  between  the  parties  to  it, 

ardton  v.  FuUer,  2  Or.  179.     So  when  by  force  of  the  ratification;  and  the 

the  statement  is  tlmt  the  indebtedness  judgment  wilt  be  coostdered  as  good 

is  for  goods  sold  and  deUvered,  and  from  the  date  of  its  entry.     But  such 

money  nad  and  received,  it  is  insuffi-  ratiUcation  can  neither  override  nor 

cient  in  this,  that  it  does  not  show  in  any  manner  affect  rights  acquired 

the  kind  or  quantity  or  price  of  the  prior  to  the  ratification,   and  while 

goods,  or  time  of  sale,  or  when  the  the  judgment  w»a  one  only  in  name, 

money  was  received,  or  under  what  If  the  confession  states  b  "promissory 

circumstances,  nor  how  much  of  the  note,"  implying  a  consideration,  or 

indel>tedness  is  for  money  and  how  "■pi-\'ii>M^' nr  "a. 

much  for  goods;  and  the  judgment  a 

confessed  is  jm'mo  fade  frundnlent;  n 

CordicT  V.  Sdilosi,   18  CaL   670.      It    within  the  lire 

was  held  that  it  Bhonld  appear  by  may  prove  oil  matters  explanatory. 

some  form  of  direct  statement  that  Beyond  this  he  cannot  go.     To  allow 

at  the  very  instant  when  the  jndg-  him  to  go  farther,  and  prove  a  claim 

ment  was  couicseed  the  relation   of  which   Uie  statement  not   only  doM 

creditor  and  debtor  was  on  foot,  and  not  include,  bat  excludes  by  necessary 

to  the  extent  stated  in  the  judgment;  intendment,  would  be  to  allow  him 

Hi.  Clair  Denver  v.  Burton,  2S  Id.  549.  to  prove  hia  judgment  to  be  virtuous 

To  rebut  the  prosumptioa  of  fraud,  by  proTiog  it  to  L>a  false:   WSiuaao» 

the  facts  proved  mnst  be  consistent  v.    Bvrion,    27  Id.   235.      It  is   not 

with  the  averment  of  the  statement  necessary  that  plaintiff,  in  a  snit  by  a 

sndinBUpportof  them:  Potidv.Daven-  creditor  to  set  aside  a  judgment  oa 
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amtesmoa,  ahODld  be  either  a  jndg-  wbola  amoout  from  date,  a  portion  Oct  II,  ISSZ. 

maa  or  execntion  creditor.     A  lien  of  the  iatorert  was  frandulont,  and  ^^^ 

uqnired     by    attachment     Buffices:  the  entire  note   therefore  held  void 

Soda  T.  SeoO,  13  Id.  76;   Hryneman  gainst  creditors:  Seala  t.  Seolt,  13 

V.  DiuaieaUrg,  G  Id.  376;  S.  C,  65  (%1.  76.     Where  frand  is  alleged,  the 

Am.  Dec.   519.     A  alight  mistake  in  facta   miut  be  set  forth:  J^eibr  v, 

Uw  compntitlDn  of  interest,  the  date  Harrit,  19  Id.  289;  8.  C,  79  Am.  Doc. 

being  giT€it,  is  no  evidence  of  fraud.  215.     A  general  allegation  that  the 

It  wag  held   that   where    judgment  transaction  was  to  hinder,  delay,  and 

Tu  ccofesMNi  on  a  note,   a  portion  dafrandisnot  snfBcient;  Id.    It  aeenu 

sf  tlie  eonaideration  being  advanced  that  a  debtor  may  prefer  a  particolar 

ftim  tine  to  time  after  the  date  lA  creditor bygivingacontceiionofjudg- 

Olt  note,  which  drew  interest  on  the  ment;  ifeeher  v.  Harria,  tupra. 

g  256.    [253.]     If  it  be  for  the  purpose  of  securing  the  0^11. 1882, 

pluDti£F  in  the  judgment  against  a  contingent  liability, 

iteliall  state  plainly  and  concisely  the  facts  constituting  geDtiiabiutr. 
nich  liability,  and  shall  show  .that  the  sum   confessed  piJ^^^J't™ 
therefor  does  not   exceed  the  same.     When  judgment  ''*'""""'*^ 
U  given  so  as  to  be  payable  in  installments,  executions 
may  issue  to  enforce  the  payment  of  such  installments 
as  they  become  due. 


TITLE  XrV. 
OF  SUBHIITINQ  OONTROVEESY  WITHOUT  ACTION, 
1 3S7.     Controvet«y  may  be  submitted  without  action. 
1 258-     Statement  of  the  case  and  verification  thereof, 
I  SCO.     Btstoment  to  be  filed  with  the  dork.    Juriadiction  of  oonit. 

§  257.    [254.]     Parties  to  a  question  in  controversy  oct.  u.  laa, 

which  might  be  the  subject  of  an  action  at  law  in  a  court  t^ , 

of  record,  with  such  parties  plaintiffs  or  defendants,  may  SS'^bS? 
gnbmit  the  same  to  the  determination  of  such  court  muo'd.'"'^'" 
without  action,  as  in  this  title  provided, 

g  258.    [255.]    The  parties  as  plaintiff  and  defendant  og.u,jseo, 

shall  state,  in  writing,  a  case  containing  the  facts  upon  ■ ■ — - — 

wbich  the  controversy  depends,  and  subscribe  the  same  ""^ 
in  person  or  by  their  attorneys.  Such  statement  shall 
be  verified  by  the  oaths  of  the  parties,  or  where  there  is 
more  than  one  plsiintiff  or  defendant,  by  at  least  one  of 
each,  to  the  effect  that  the  controversy  is  real,  and  the 
proceeding  is  taken  in  good  faith  to  determine  the  rights 
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of  the  parties.  Where  either  party  to  the  controversy  is 
-  the  state,  a  county  or  other  public  corporation  therein, 
or  a  private  corporation  or  minor,  the  statement  of  the 
case  may  he  subscribed  and  verified  by  any  person  who 
at  the  time  sustains  the  relation  to  such  state,  corpora- 
tion, county,  or  minor  as  would  authorize  the  service  of 
a  summons  upon  him. 

Snbmitting  controvaray  with-  ontjr  of  ooimael  or  parlisa  who  pro- 
oat  action The  court  is  r«atrioted  cim  thsm  to  be  raised  against  them- 

to  tbo  facta  agreed,  and  its  jud^gment  lelvea  by  others  who  feel  no  intereet 
aumot  be  based  on  any  facta  it  may  in  the  conteBt:  Ptople  v.  Pmli,  30  Id- 
suppose  either  party  can  efltabliah:  223.  An  officer,  either  o[  the  state 
CrajidaU  T.  Amador  Co.,  20  Col.  74.  or  of  a  county  or  city,  having  public 
There  mast  be  an  tctnal  controversy  funds  or  property  under  his  control, 
which  might  be  tlie  subject  of  aa  oagbt  not  to  enter  into  a  atipuUtiou 
action  at  law.  A  oonrt  will  not  in-  in  reapeot  to  the  facts  in  a  case  affect- 
vestigate  and  decide  queationa  not  ing  such  funds  or  property  without 
resnurly  ariainff  in  the  duo  course  of  acting  under  the  advice  of  counsel: 
UUgatioii,  io  Older  to  gratify  the  onri-  Ulderv.  Bond,  41  Id.  60. 

g  259.   [256.]    The  statement  shall  be  filed  with  the 

"  clerk,  and  from  the  date  of  such  filing  the  court  shall 

have  jurisdiction  of  the  controversy  as  if  the  same  wero 

an  action  pending  after  a  special  verdict  found,  and  shall 

proceed  to  hear  and  determine  the  same  accordingly. 


OF  Tax  UANNER  OF  GrVINO  AND  ENTEEUNO  JUDGMENT. 

g  2C(K  Judgment  to  be  entered  in  journal.     Manner  of  entry. 

§  261.  If  counterclaim  exceeds  plaintiff's  demand,  judgment  for  defendant 

§  202.  Judgment  in  actions  for  the  teoovery  of  personal  proper^. 

%  263.  What  entry  to  state  in  judgment  for  want  of  answer. 

§  264.  Judgment  on  demnrrer. 

§  265.  When  entry  of  judgment  made. 

3  266.  Jadgment  notwithstanding  the  verdict 

9  267.  When  entry  of  judgment  mode  after  motion  for  new  trial  deddsd  in 


9  268,     Entry  of  judgment  after  the  time  prescribed- 
Dec. ».  1665,  J  a.       g  260.    [257.]     All  judgments  shall  be  entered  by  the 
Eniryojjuag-  ^l^rk  in  the  journal,  and  shall  specify  clearly  the  amount 
wSenmoS"**  to  be  recovered,  the  relief  granted,  or  other  determina- 
tion of  the  action.     If  entered  in  vacation,  the  entry 
shall  be  entitled  and  dated  substantially  as  follows: — 
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State  op  Obeqoh,      >  Pee.a>.iaM,ia. 

CotrNTT   OP    S  EDiYotJudg- 

Court  for  the  County  erf .     In  vacation,  after  whence!" 

the Term,  A.  D.  186—.     the A.  D.  186—,  ^  ^^  ^^ 

as  the  fact  may  be,  and  such  entry  shall  have  the  same 
effect  as  if  entered  in  term  time. 

In  the  entry  of  all  judgments,  except  judgments  by 
default  for  want  of  an  answer,  the  clerk  shall  be  subject 
to  the  direction  of  the  court. 

§  261.   [258.J     If  a  counterclaim  established  at  the  Oct.  11,  iss^ 

trial  exceed  the  plaintiff's  demand  so  established,  judg- 

ment  for  the  defendant  shall  be  given  for  the  excess;  or  cue^couo- 
if  it  appear  that  the  defendant  is  entitled  to  any  other 
affirmative  relief,  judgment  shall  be  given  accordingly. 

g  262.   [259.]    In  an  action  to  recover  the  possession  oct  11,  ibb2, 

of  personal  property,  judgment  for  the  plaintiff  may  be  — '■ 

for  the  possession,  or  the  value  thereof  in  case  a  de- aMilntort^ 
livery  cannot  be  had,  and  damages  for  the  detention  aonBipropertr. 
thereof.     If  the  property  have  been  delivered  to  the  ,0, 474 
plaintiff,  and  the  defendant  claim  a-return  thereof,  judg-  IS  oV  »6^ 
ment  for  the  defendant  may  be  for  a  return  of  the  prop- 
erty, or  the  value  thereof  in  case  a  return  cannot  be  had, 
and  dam^es  for  taking  and  withholding  the  same. 

Judgment  for  recorery  of  per-  UthQjndgmeiituiiotin  theiltenu- 
(Onal  proparty:  See  ante,  ^  133-  tive  form  here  provided  for,  it  will  be 
143  [131-141].  revened: B^wmv.  NvnoH.  63C«L  590. 

§  263.  [260.]    When  judgment  is  given  for  want  of  an-  oot  11,  isei, 

Bwer,  the  entry  shall  state  substantially  that  the  defendant  ^^ 

has  been  duly  served  with  -the  summons,  and  has  failed  iknTS?"'  '°^ 
to  answer  the  complaint.  When  judgment  is  given  on  "SJ^onleto 
confession,  with  or  without  action,  on  the  report  of  refer- 
ees, or  on  a  controversy  submitted  without  action,  the 
entry  shall  state  in  like  manner  the  confession  and  assent 
thereto,  the  report  of  the  referees,  or  agreed  ease,  as  the 
case  may  be. 

§  264.  [261.}    When  a  decision  has  been  made  sus-  octn.i»«» 
taining    or  overruling  a  demurrer,  unless  the    party  *""- 


against  whom  the  decision  is  made  be  allowed  to  amend  a^S™^!**" 
or  plead  over,  judgment  shall  be  given  for  the  plaintiff 
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^.11. 18*2,      or  defendant,  as  the  case  may  be,  for  such  amount  or  re- 

— lief,  or  to  such  effect,  as  it  appears  from  the  pleadings  he 

demurrer.       jg  entitled  to;  but  if  the  cause  is  otherwise  at  issue  upon 
a  question  of  fact,  the  court  may  order  the  entry  of  judg- 
ment to  be  delayed  until  such  issue  be  tried  or  otherwise 
disposed  of. 
Oct.  11, 1M2.         §  265.   [262.]    When  judgment  is  given  in  any  of  the 

~ cases  mentioned  in  sections  263  [260]  and   264  [261], 

judlmBDt''"  unless  otherwise  ordered  by  the  court,  it  Bhall  be  entered 
by  the  clerk  within  the  day  it  is  given.  Except  as  in 
this  section  hereinafter  provided,  when  a  trial  by  the 
court  has  been  had,  judgment  shall  be  entered  by  the 
clerk  in  conformity  with  the  decision  within  two  days 
from  the  time  the  same  is  filed;  or  if  the  trial  be  by  jury, 
judgment  shall  be  given  by  the  court  in  conformity  there- 
with, and  entered  by  the  clerk  within  two  days  from  the 
time  the  verdict  has  been  received,  and  in  either  case 
within  the  term  at  which  such  judgment  is  given, — 
lor.sM.  I,  When  the  court  is  in  doubt  what  judgment  ought  to 

be  given,  it  may  orderthe  question  to  be  reserved  for  argu- 
ment or  further  consideration,  and  thereupon  the  entry 
of  judgment  shall  be  delayed  until  judgment  be  given; 

2.  When,  within  the  time  allowed  to  file  a  motion  for 
new  trial,  either  party  shall  file  a  motion  for  a  particular 
judgment,  or  for  judgmeut  notwithstanding  the  verdict 
or  decision;  or, 

3.  When  a  motion  for  new  trial  is  filed  within  the  time 
prescribed,  the  entry  of  judgment  shall  be  thereby  de- 
layed until  the  motion  is  disposed  of; 

6  Or.  170.  4.  When,  upon  a  trial  by  the  court,  its  decision  is  filed 

in  vacation,  the  entry  of  judgment  shall  be  delayed  untill 

the  expiration  of  the  time  prescribed  to  file  a  motion  for 

a  new  trial. 

ootii,i862,         §266.   [263.]    When  it  appears  from  tbi  pleadings 

that  the  court  has  not  jurisdiction  of  the  subiect  of  the 

Judeinenl  not-         .  »     ,         i    -       ,  ,  , 

^'Jlljifoding    action  or  the  person  of  the  defendant,  or  that  the  facts 

stated  in  the  pleadings  of  the  plaintiff  or  defendant,  as 

uor  M9.         jjjg  gjjgg  jjj^y  ^p^  jg  ^^^^  coustitute  a  cause  of  action  or 
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defense  thereto,  and  that  such  objection  has  not  been  P*^"-  >**i 

taken  by  demurrer  or  answer,  on  motion  judgment  shall 

be  given  for  the  plaintiff  or  defendant,  as  the  case  may  wii^sTimding 
be,  notwithstanding  the  verdict  or  decision. 

Ju^meut     notwiUutanding  doe*  not  state  a  canse  of  tLctioQ  or 

verdict.  —  Where    one    aska    for   a  defense,  as  the  cau  mnj  bo,  ood  moh 

jadgmeat  notwithstanding  the  vet-  objection  is  Hot  raised  till  trial,  party 

diet,  he  mngt  point  out  sacb  a  defect  bo  objecting  should  be  compelled  to 

aa  the  verdict  will  not  core:  Adcenv.  resort   to  uia  motion   for  judginetlt 

CooSdgt,  12  Or.  244.     When  the  ob-  notwithstanding  verdict  in  case  it  ia 

jection  that   the  pleading  does  not  against  him;  bnt  where  a  pleading  ia 

state  a  cause  of  action  or  defease,  as  so  defective  tbikt  do  valid  judgment 

the  case  may  be,  is  not  laised  until  could  be  rendered  upon  it,  and  jndg- 

trial,  the  party  objecting  should  be  ment  has  sone  asainsC  the  party  iiiiog 

oonpelled  to  resort  to  the  motion  for  such  pleading,  t£e  court  will  not  re- 

jttdgmeiit  notwitlittandin^   the  ver-  vene  snch  judgment  because  a  diSer- 

dict  in  case  it  ia  against  bim.  eat  coarse  was   adopted:   SpecAi  v. 

When  it  ia  claimed  that  a  pleading  AUen,  12  Or.  117. 

§  267.   [264,J    When  a  motion  for  new  trial,  for  a  oct  11,  waa 
particular  judgment,  or  for  a  judgment  notwithstanding  — — — — — 
the  verdict,  is  decided  in  vacation,  the  decision  shall  be  menZ^^mo- 
in  writing  and  filed  with  the  clerk.     Within  the  day  of  tr?ai,eic-,de- 

°  "^         elded  in  vaca- 

such  filing,  judgment  shall  be  entered  by  the  clerk  in  Non- 
conformity with  the  decision. 

g  268.   [265.]     When  the  clerk  is  unable  or  omit3  to  octu,i883, 
enter  judgment  within  the  time  prescribed  in  this  title, 

.,    ,        .     ,  ,  ,  .  .  .-         ■  1      Entrvoljndg- 

11  the  judgment  has  been  given  in  vacation  it  may  be  mentaiter  , 
entered  at  any  time  thereafter,  of  the  date  which  it  ia  "'»»«. 
actually  entered;  if  it  has  been  given  in  term  time,  it 
may  be  entered  at  any  time  during  the  term,  of  the  day's 
proceedings  on  which  it  should  have  been  entered,  or, 
on  motion  of  the  party  entitled,  at  any  subsequent  term, 
of  the  day  on  which  it  is  actually  entered. 

TITLE  XVI. 
HEN  OP  JUDGMENT  AND  BINAI-  RECORD. 
S  269-     Jndgment  to  be  lien  from  time  of  docketing, 
g  270.     Expiration  of  lien;  when  revived. 
%  271.     Conveyancuj  when  void  aa  against  lien. 
!  272.     Clerk  most  moke  judgment  roll. 
g  273.     Final  record;  in  what  cases  required. 

§  269.   [266].     Immediately  after  the  entry  of  judg-  0ct.11.iM4 
ment  in  any  action,  the  clerk  shall  docket  the  same  in  — '-  —   - 
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.1, 1S6!,     the  judgment  docket.     At  any  time  thereafter,  while  an 

execution  might  iaaue  upon  such  jadgment,  and  the  same 

in'rom  remains  unsatisfied  in  whole  or  in  part,  the  plaintiff,  or 
in  cose  of  his  death  his  representative,  may  file  a  certified 
,0^  transcript  of  the  original  docket  in  the  office  of  the 
Ue.  county  clerk  of  any  county  in  this  state.  Upon  the 
filing  of  such  transcript,  the  clerk  shall  docket  the  same 
in  the  judgment  docket  of  his  office.  From  the  date  of 
docketing  a  judgment  as  in  this  title  provided,  or  the 
transcript  thereof,  such  judgment  shall  he  a  lieu  upon 
all  the  real  property  of  the  defendant  within  the  county 
or  counties  where  the  same  is  docketed,  or  which  he  may 
afterwards  acquire  therein,  during  the  time  an  execution 
may  issue  thereon. 

Uenof  Jtu^pnsnt.— Tbelteaot  DdaOirmtt  v.  BdbBood,  10  Or.  SIB. 
a  Judgment  tuiaea  from  Ui«  docketing,  The  docket  eatry  is  not  port  oE  the 
uid  not  from  the  jndgmeDt;  it  is  a  judicial  prooeediug,  which  ends  with 
strict  l^gal  right,  which  muBtitaiidor  the  entry  of  jadgment,  and  therefore 
fail  by  the  statute  which  gives  it:  In  the  entry  of  the  judgment  cannot  be 
rt  Bogd,  4  Saw.  262.  A  judgment  referred  to  for  the  purpose  of  snppl^- 
which  by  its  terms  cannot  be  entorosd  ing  omissions  or  eiploiaing  ambigui- 
againat  the  property  of  a  party  can-  ties  in  the  docket;  the  latter  must  be 
not  become  a  Gen  thereon;  Id.  A  complete  in  itself.  Bnt  the  whole 
judgment  becomes  a  lien  from  the  entry  of  the  docket  is  to  be  looked  to, 
time  of  the  docketing  of  the  ju^-  and  not  merely  a  single  item  of  it; 
meat:  Stajvnit  v.  Nidwbon,  2  Or.  3%!;  and  if  from  the  whole,  the  amount  and 
BoTToUiut  V.  ffaiAaioau,  31  Cal.  397;  date  o(  the  judgment,  the  parties  to 
Ebj/  V,  Fouler,  61  Id.  282;  or  from  the  it,  and  the  court  in  which  it  was  ren- 
time  of  filing  the  transcript  from  an-  dered  appear,  the  entry  will  be  held 
other  connty:  Donn»r  v.  Paimer,  23  safficient:  In  re  Boyd,  4  Saw.  262. 
Id.  45;  Creighlon  T.  Ltedi,  9  Or.  21B.  Whatproperti/affectaib!/ lien.  — Th^ 
The  Uen  is  not  subject  to  control  of  judgment  is  not  a  lien,  in  Oregon, 
the  court  so  as  to  confine  ite  operation  upon  mere  equitable  interests  in  real 
to  a  particular  piece  of  propertyi  property:  StmiA  v.  Ingla,  2  Or.  43; 
Caaln}  v.  lUiea,  13  Tex.  22S.  The  SloomSeld  v.  Hmmuoii,  11  Id.  229; 
character  of  the  canse  of  action  does  but  is  a  lien  upon  all  other  real  prop- 
not  affect  the  nature  of  the  lien,  erty  not  exempt  &om  exeontion  in 
Thus  a  judgment  for  purchaae-money  the  coanty  or  counties  where  the 
confcrsnolien  Boperior  to  a  jadfmient  judgment  is  docketed;  Creighlon  v. 
for  any  other  cause  of  action;  Fiiher  Leeds,  9  Id.  216.  It  affects  only  such 
V.  FooU,  S5  Id.  311.  property  as  the  jadgmont  dsbtor  has 

Docketing  Judgment.  — A  mis-  a  vested  interest  in:  People  v.  Irtmn, 

take  in  docketing  the  judgment  for  14  Cat.  434.     Fixtures  are  realty,  and 

too  small  a  sum  may  be  oorreoted  on  are  affected  by  a  judgment  lien;  B. 

motion  if  the  rights  of  othera  acquired  B.  Co.  v.  James,  6  WoU.  750.    Estates 

before  the  correction  are  not  prejn-  for  years  are  not  realty  within  this 

diced    thereby:  Hunt    v.    GraiO,    19  sense:  Merr^  v.  HalleO,  2  Cow.  497; 

Wend.   90.     The   omission  to   enter  Vred^nherg  v.  Morris,  1  Johns.  Cas. 

the  names  of  all  of   the  judgment  223.     The  rigbts  of  the  lien  owner 

debtors  in  the  docket  will  not  prevent  cannot  exceed  thoM  which  might  be 

the  judgment  from  becoming  a  lien  acquired  b^  a  purchase  from  the  de- 

OD  real  property  of  those  whose  names  fendant,  with  full  notice  of  all  exist- 

are  properly  entered  in  the  dook«t:  ing  legal  or  equitable  rights  belonging 
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npaa  tlw  legal  title  forma  no  impedi-  215.     An  attachment  Ilea  mergaa  in 

noit  to  the  aaantiaD  of  all  eqnitiei  that  of  the  judgment,  and  iti  only 

preriiraily  eziEting  over  the  property:  eSact  tharoafter  is  to  preserve  prior- 

yiiaumv.2fkiolmm,20r.332;  CoHer't  ity;  it  does  not  revive  on  the  expira- 

Ez.  r.  Bajit  qfGa.,  24  Ala.  37,  64.  tioq  of  the  judgment  lien:  Bagl^  t. 

Priority  of  lien.  —Where  then  Ward,  37  Cal.  131. 
are  Beveral  judgment!,  the  lien  of  the 

§270.   [267.]    Whenever,  after  the  entry  of  judgment,  octMMeAt^ 
8  period  of  ten  years  shall  elapse  without  an  execution  Ezpiration 
being  issued  on  such  judgment,  the  lien  thereof  shall  St  umu°* 
eipire.     If  afterwards  leave  is  given  to  issue  execution 
thereon,  a  tranacript  of  the  docket  of  the  order  allowing 
the  same  may  be  docketed  in  any  other  county  in  the 
state,  in  the  same  manner  as  a  judgment.     From  the 
date  of  docketing  such  order  or  a  transcript  thereof,  the 
lien  of  the  judgment  shall  begin  anew  and  continue  in 
all  respects  Eis  upon  the  first  docketing  of  the  same. 

Time  of  ezi«teaica   of  lion.  —  man  v.  Hoama,   17   Cal.   474.     The 

Culler  this  section  and  g  296  [292],  time  for  the  existence  of  the  lien  nuu 

jut,   it   is  in    the    power    of    the  from    the    docketing:    Bamilhet    v. 

jodgment  creditor  to  keep  the  jndg-  HaiRaaay,  31  Id.  397;  Ebyv.  Fofter, 

Meat  alive  until  it  ia  diacharged  by  Ql  Id.  2^.     An  injnnction  does  not 

nymeiit;  March  v.  Moort,  1  Or.  189.  atop    the    ronmiig    of    the    itatate: 

Alteratioa  of  connty  boundariea  will  Sogert  v,  Drtffel,  4G  Id.  6C&. 
out  extend  the  term  of  the  lien:  Bow- 

g  271.   [268.J    A  conveyance  of  real  property  or  any  octn.isn 

portion  thereof  or  interest  therein  shall  be  void  as  gainst 

the  lien  of  a  judgment  unless  such  conveyance  be  re-  ow'un^""' 
corded  at  the  time  of  docketing  such  judgment  or  the  ucea.  """"'' 
transcript  thereof,  as  the  case  may  be,  or  unless  it  be  re- 
corded  within  the  time  after  its  execution  provided  by  u  o^  m. 
law,  as  between  conveyances  for  the  same  real  property. 

Priority    of    lien    over    tmre-  the  Miscelloaeoos  Laws,  pMf,  a  jndg- 

corded  conTeyanoss.  — llioaghthe  ment  lien  will  not  prevail  over  &  prior 

KctioQ  saya  that  %  conveyance  is  void  nnrecorded  convayanoe  tmlees  it  also 

u  against  a  judgment  lisn  udIeu  it  ia  appeals  that  the  lien  was  acqaired  in 

rewoded  before  IJie  iadgment  lien  is  good  faith,  without  knowledge  or  no- 

•lodieted,  or  within  Uie  time  after  its  tico  of  such  prior  onrecorded  convey- 

necntioQ  provided  in  chapter  6  of  anco:  BaJcerv.  Woodaani,  12  Or.  3. 

I  272.   [269.]    After  docketing  the  judgment,  and  be-  oct  u.  isa?. 
fore  the  next  regular  term  of  the  court,  the  clerk  shall  - 


prepare  and  file  in  his  office  the  judgment  roll  as  pro- 
vided in  this  section, — 
1.  If  the  complaint  has  not  been  answered  by  any  de- 


Judgment  roIL 
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fendant,  he  shall  attach  together  in  the  order  of  their 
-  filing,  issuing,  and  entry,  the   complaint,  summons,  and 
proof  of  aervice,  and  a  copy  of  the  entry  of  judgment. 

2.  In  all  other  cases,  he  shall  attach  together  in  like 
manner  the  summons  and  proof  of  service,  the  pleadings, 
bill  of  exceptions,  all  orders  relating  to  change  of  parties, 
together  with  a  copy  of  the  entry  of  judgment,  and  all 
other  journal  entries  or  orders  in  any  way  involving  the 
merits  and  necessarily  affecting  the  judgment. 

3.  In  all  cases,  the  clerk  shall  attach  upon  the  outside 
of  the  judgment  roll  a  hlank  sheet  of  paper,  upon  which 
he  shall  indorse  the  name  of  the  court,  the  term  at  which 
judgment  was  given,  the  names  of  the  parties  to  the  ac- 
tion and  the  title  thereof,  for  whom  judgment  was  given, 
and  the  amount  or  nature  thereof,  and  the  date  of  its 
entry  and  docketing. 

Jndgmeat     roll.  —  The    verity  tnada  by  the  jadgo  upon   the  trial 

conceded  to  the  jadgmeat  roll  applies  docket:  Ptntmdi  v.  Jlfonroe,  S  Id.  578. 

to  nothiug  which  it  is  not  the  dnCj  of  An    order   directins   a   change  of 

the  clerk  to  record:  Hahn  v.  Kelly,  34  puliea  forma   part  oi  the   judgment 

Cal.   391;    Ihuglai  v.    fykhare,    19  rolL     Where  t&e  names  of  two  of  the 

Conn.  489.     Aj  to  what  is  or  is  not  plaintiffs  were  ordered  to  he  stricken 

part  of  the  record,  it  is  held  that  there  from  the  complaint,  it  was  held  that 

should  be  excluded  from  the  judgment  it  waa  unoocesgary  to  file  an  amended 

roll  motions  and  the  papers  on  which  complaint  in  the  names  of  tlio  remain- 

they  are  fonnded,  together  with  the  ing  plaintiSa;    Tormey  v.  Piertx,  *9 

mhng  of  the  court  thereon:  ComeUv.  Cal.   307.     An    answer,    thouflb   or- 

DaxM,  10  Wis.  6S6;  Demming  v.   Wea-  dcred  to  he  stricken  out,  is  entitled 

ton,  15  Id.  236;  matters  of  evidence,  to  its  place  on  the   judgment  roll: 

oral  or  written:  Cord  v.  Soullimetl,  IB  Abbott  v.  Douglaa,  28  Id.  295.     Bilis 

Id.  211;  including  note^:  Jidd  v.  Cait,  of  exceptions  are  part  of  the  judg- 

14  Id.  429;  and  morteagea:  Cord  v.  ment  r5li    Welherie^.  v.    Carroll,   33 

SouthaeU,  16  Id.  211;  ffled  in  the  case  Id.  &49;  Moor«  v.   Dd  Voile.  2S  Id. 

and  constituting  the  cause  of  action,  170.     Tho  affidavit  on  which  a  motion 

and  proof  of  the  filing  of  lu  peitdeTu:  to  strike  out  an  answer  is  based  docs 

Manning   v.   itcClurj,    14    Id.    360;  not  form  part  of  the  judgment  roll; 

memoranda  of  costa  and  notice  of  ad-  Dimiek  v.  CampbeU,  31  Id.  238.     The 

justment:  8.  it  S.  Plank  Eoad  Co.  v.  motion  and  order  to  strike  out  por- 

TluUcher,  GHow.  Fr.  220;  the  affidavit  tions  of  the  original  complaint  are  not 

requisite  to  aathorize  the  taking  of  parts  of  the  jndgment  roll:  Buttery. 

{roperty  in  replevin:  Kerrvjan  v.  Say,  San  FranaKO.  38  Id,  1 14;  Harper  v. 
0  Id.  213;  affidavit  and  order  of  Minor,  27  Id.  109;  Dlmkk  v.  CamMl, 
arreat:  Corwin  v.  Freeland,  6  N.  Y.  31  Id.  239;  Skarpv.  DoMgney,  33  Id. 
5U0;  proof  of  service  when  the  defend-  613.  The  action  of  the  court  on  de- 
ant  liaa  aoBwered  or  demurred:  Smith  marrcr  in  part  of  the  judgment  roll, 
V.  Holna,  19  Id.  271;  hill  of  par-  and  no  exception  need  he  taken: 
ticnlars:  KroM  v.  StUipnan,  8  Barb.  Smith  v.  Lawrence,  38  14  28;  over- 
439j  pleadiufra  amended  or  demurrer  ruling  to  this  extent  Bosltoici:  v.  Jfc- 
abandoned:  Brovm  v.  Saratoga  H.  R.  Corlte,  22  Id.  669.  An  order  overrul- 
Co.,  18N.Y.495;  opinion  of  the  judge:  ingadomnrrerispartof  the  judgment 
Tlumou  V.  l-anner.  14  How.  Pr.  426;  roll:  Abadie  v.  CarrUlo,  32  Id.  172. 
affidavit  used  in  support  of  a  motion;  Bat  the  notice  of  the  overrnling  of 
Badca>  V.  Clark,  1  Kan.  303;  minutes  the  demurrer  is  not  a  part  of  the  roll 
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Cataiac/iv.  Hayt,  &2  Id.  338.  An  or-  JadgmentroUhasaotbeenbronKhtnp:  Oet  11,  I8fl% 
dcr  BUBtaiuing  ths  demurrer  to  de-  Bmeric  v.  A  harado,  64  Cikl.  G2v.  An  i  ^^9, 
fondant's  cross-complaint  constitutos  interlocutory  judgment  is,  it  Beema, 
part  of  the  jndgmsDt  roll:  Paeiard  properly  part  of  tlie  jcdament  roll: 
v.  Bird.  40  Id,  378.  On  an  appoal  Padiard  v.  Bird,  40  Id.  382. 
from  a  final  judgraant  ordering  a  per-  Form  of  indemant  roll  in  casea  of 
emptorj  wnt  of  mimda^nma,  neither  Judgmeat  by  default^  see  Halm  y. 
the  writ,  the  aheriff'a  return,  nor  Kfliy,  34  Col.  403. 
ui  acknowledgment  of  satiafoction  The  judgment  does  not  depend 
thereon  constitutes  a  part  of  the  upon  the  performance  of  the  clerical 
judgment  roll;  Grejjf  v.  Ptmbfrttm,  duty  of  making  up  the  judgment  roll, 
S3  Id.  361.  The  return  to  a  writ  of  or  the  preserving  of  the  papers;  LUi 
review  forms  part  of  the  judgment  v.  Slocldale,  18  CaJ.  219;  Sharp  v. 
roll,  and  should  bs  included:  Joknav.  Lumltu,  34  Id.  611;  Sharp  v.  Dang- 
Marin  Co.,  4  Or.  46.  An  order  of  ney,  33  Id.  605.  It  ia  enough  if  the 
court  granting  leave  to  file  an  facta  exist  which  are  required  to  give 
amended  answer  is  not  part  of  the  jorisdiction  to  the  court:  £ici  v. 
judgment  roll,  nor  is  the  proof  of  Slockdak,  IS  Id.  223;  and  the  judg-  ' 
It*  service  on  the  oppoaite  party:  ment  roll  ia  proper  eridance  thon^ 
LtBtrmore  v.  Webb,  66  Cal.  4S9.  In  a  the  papara  were  never  attached  to- 
proceeding  for  aettlement  of  aa  ad-  aether  in  the  form  of  a  roll:  Sharp  v. 
miniatrator's  account,  the  petition  and  Lumley,  34  Id.  614.  Absence  of  a 
account,  and  the  written  oljjection  material  paper  from  the  transcript, 
filed,  constitute  part  of  the  judgment  or  its  loss  from  the  judgment  roll, 
roll:  Eetale  nf  Pa^t,  67  Id.  238.  will  not  afi'ect  the  judgment  so  aa  to 
No  indgment  roll  is  provided  for  prevent  the  jadcment  creditor  from 
nntil  the  entry  of  final  judgment,  and  enforcing  hia  judgment  ^y  execution, 
consequently  an  appeal  from  an  inter-  if  otherwise  the  record  ia  correct  and 
locntfUry  judgment  in  partition  will  the  entriea  and  recitala  are  in  due 
not  be  disnisaed  because  the  entire  form:  Cca-land  v.  Htiberg,  2  Or.  77. 

§  273.    [270.]     Instead  of  the  judgment  roll  prescribed  oct  u.  ues, 

in  section  272  [269],  there  shall  be  a  final  record  made 

of  the  cause,  as  provided  in  this  section, — 

1.  When  in  any  action  it  shall  appear  that  the  title  to 
real  property,  or  any  interest  therein,  or  any  easement, 
franchise,  or  right  in  or  to  the  same,  is  directly  deter- 
mined or  affected  by  the  judgment  therein,  on  motion  of 
either  party  the  court  shall  order  that  a  final  record  be 
made  of  the  cause,  and  the  expense  of  such  record  shall 
be  taxed  as  other  disbursements  of  the  action. 

2.  In  all  other  actions,  on  motion  of  either  party,  the 
court  shall  order  that  a  final  record  be  made  of  the  cause, 
at  the  cost  of  the  party  moving  for  the  same. 

When  a  final  record  is  ordered,  it  shall  be  made  by  the 
clerk  within  the  time  prescribed  to  prepare  a  judgment 
roll,  by  recording  the  papers  and  journal  entries,  re- 
quired in  such  roll,  in  the  order  prescribed  therefor. 

Final  record.  — As   to  the  con-     The  record  may  be  amended,  during 
tenta  of  the  final  record,  aeo  the  next    the  term  at  which  the  jud^pnent  waa 
preceding  aection.     The  linal  record    given,  to  make  it  reaponsive  to  the 
should  abow  unequivocally  what  was    ^ctsi  HoweU  v.  Stale,  1  Id.  241. 
decided:  Dray  v.   Crkli,   3  Or.   300. 
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§  274.    [271.]     The  party  in  whose  favor  a  judgment  o^ii,im, 
is  given  which  requires  the  payment  of  money,  the  -  — 


execution  issued  for  its  enforcement,  as  provided  in  this 
title. 

Bnforcament  of  judgment  by  indgment:    JfcOnintg  v.   Herrkk,    5 

•xecatioil.— AnycoDit  Uuttiscom-  Wend.   240;   Rvckman  v.   Cowell,    I 

pelenb  to  pronouaoe  a  jndgmeat  ia  N.  Y.  SOS.     A  judgment  by  confea- 

competeDt  to  enforce  it  by  execution:  aion  on  a  contingent  liability  under 

Untied  Slalf^  v.  Drtnnen,  Hemp.  335.  S  S56  [263]  can  bo  enforced  by  ezaou- 

Tha  judgment  which  will  antlioriza  tion;  Allrn  v.  Norton,  6  Or.  344. 
an  execution  must  be  final:  rrurtCv.         Sen  g  334  [331]  with  relation  to  eie- 

lilg3,    32    Ud.    160.     An   eiecntion  cation  on  judgmentrecovered  by  ten- 

camiot  iaane  on  a  merged  or  aatiafied  ant  in  dower  for  her  inter«Bt  in  lands. 

§  275.    [272.]    There  shall  be  three  kinds  of  eiecu-  octu.i804 
tiona:  one  against  the  property  of  the  judgment  debtor, 


of  the  possession  of  real  or  personal  property,  or  such 
delivery  with  damages  for  withholding  the  same. 

§  276.   [273.]     The  writ  of  execution  shall  be  issued  oct.ai.i87a.(a. 
by  the  clerk  and    directed    to    the  sheriET.      It  shall  Br  whom  is- 
contain  the  name  of  the  cdurt,  the  names  of  the  parties  tocontain. 
to  the  action,  and  the  title  thereof;  it  shall  substantially  ^t  ists.  p.  loo. 
describe  the  judgment,  and  if  it  be  for  money,  shall  state 
the  amount  actually  due  thereon,  and  shall  require  the 
sheriff  substantially  as  follows: — 

1.  If  it  be  against  the  property  of  the  judgment 
debtor,  and  the  judgment  directs  particular  property  to 
be  sold,  it  shall  require  the  sheriff  to  sell  such  particular 
property  and  apply  the  proceeds  as  directed  bj'  the  judg- 
meat;  otherwiso  it  shall  require  the  sheriff  to  satisfy  the 
judgment,  with  interest,  out  of  the  personal  property  of 
Buch  debtor,  and  if  sufficient  personal  property  cannot 
be  found,  then  out  of  the  real  property  belonging  to  him 
on  the  day  when  the  judgment  was  docketed  in  the 
county,  or  at  any  time  thereafter. 

2.  If  it  be  issued  after  the  death  of  the  judgment  {g%%^ 
debtor,  and  be  against  real  or  personal  property,  it  shall 
require  the  sheriff  to  satisfy  the  judgment,  with  interest, 

out  of  any  property  in  the  hands  of  the  debtor's  personal 
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oet.il,  1878.  {i.  relatives  [representatives],  heirs,  devisees,  legatees,  tee- 
ny whom  1e-     ants  of  real  property,  or  trustees  as  such, 
loconuin.  3.  If  it  be  against  the  person  of  the  judgment  debtor, 

it  shall  require  the  sheriS*  to  arrest  such  debtor  and 
commit  him  to  the  jail  of  the  county  until  he  shall  pay 
the  judgment,  with  interest,  or  be  discharged  according 
to  law. 

4.  If  it  be  for  the  delivery  of  the  possession  of  real  or 
■  personal  property,  it  shall  require  the  sheriff  to  deliver 
the  possession  of  the  same,  particularly  describing  it,  to 
the  party  entitled  thereto,  and  may,  at  the  same  time, 
require  the  sheriff  to  satisfy  any  costs,  charges,  damages, 
or  rents  and  profits  recovered  by  the  same  judgmenl, 
out  of  the  personal  property  of  the  party  against  whom 
it  was  rendered,  and  the  value  of  the  property  for  which 
the  judgment  was  recovered  to  be  specified  therein,  if  a 
delivery  thereof  cannot  be  had;  and  if  sufficient  personal 
property  cannot  be  found,  then  out  of  the  real  property, 
as  provided  in  the  first  subdivision  of  this  section,  and 
in  that  respect  it  is  to  be  deemed  an  execution  against 
property. 

See  g  157.  Iuiv«  (when  enough  appears  on  tbe 

laauance   of  writ.  —  ^e   form  face  of  tbe  execntioa  to  connect  it 

prescribed  bf  the  otatute  need  not  be  with     the     judgment]      diuegarded 

strictly  followed;  it  ia  anfficient  if  the  variances  in  names  of    the  parties: 

statute    ia    followed    in    substance;  Bloifv.  £&in<^r(j,48Me.  S9T;A]nM 

BuTdkk   V.    SMoley,     30    Iowa,    63;  v.  i/ayei,  1  Swan.  304;  in  the  data: 

McMaltoa  v.   CoUlough,    2  Ala.    63,  PtrtiTU  v.   Bpauldiiid,   2   Mich.  167; 

An  execntion  not  issued  in  tbe  name  Bmienv.  Betlt,  13  Wend.  30;  oriathe 

of  the  people  or  not  directed  to  the  statement  of  iJte  amount  of  the  jndg- 

sheriffia  amendable:  Bilibanlv.  SmWi,  ment;  Harrit  v.  Akoci,  10  Gill  k  J. 

50  Cal,  511.     The  writshould  contain  226;  S.  C,  32  Am.  Dec  153. 
words  commanding  A  lev;,  or  it  will        The  statute  does  not  require  tbs 

be  insufficient:   Oiukitt  v,  Aldrich,  41  docketing  of  tho  judgment  io  pre- 

Ind.  338.     An  ezcution  must  be  war-  cede  cither  tho  issuing  or  serrice  of 

ranted  bj  tlie  judgment,  aud  must  the   execution.     The  docket  crostea 

not  exceed  it;   Davis  v.  Sebituon,  10  and   preserves  a  lien,    but   without 

Id.  411.     If  the  judgment  is  for  the  docketing    the   judgment   eneoution 

payment  of  money,  it  is  indispensable  ma^  be  issued  upoa  it,  and  real  estate 

that  the  amount  should  be  stated:  levied  upon  it  and  sold:  HatUnQt  v. 

Maxmll  V.  King,  3  Yerg.  460.     If  it  Cmtmngfiani,  39  Cal.  144.     The  plain- 

directa  the  levy  of  more  mone^  than  tiS  may  order  eiecntioa  to  isaae;  tbe 

the  judgment  calls  for,  it  is  voidable:  agencyof  on  attorney  is  not  necenarj: 

//«nfv.j^oiiaE»,3SId.372.     Ifforlesa,  ^ca  v.  fijwnrs,  6G  Id.   163.     When 

it  ia  irregular:   Wt^ibtr  v.  Hvtddiu,  8  the  clerk  improperly  refnaoa  to  isane 

Mees.  t  W,  319.     Where  the  name  of  execution  on  a  judgment  rendered  in 

tho  court  waa  not  properly  stated,  the  the  court  of  which  he  is  clerk,  oa  the 

ciecntion  was  held  to  lie  a  nullity:  ground  that  the  judgment  has  baoa 

Paimtrv.  Crctby,  II  Gray,  4G.    Courts  attachedatthe  suit  of  another  penou. 
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a  bill  of  equity  cannot  be  nutained  to  dispoesened  by  the  execntjoa:   Fo-  Oct^  11,1378,41. 

releoM   the  attachment  and  compel  garty    v.   iSporib,   22   Cal.    148.       A 

tho  clerk  to  issue  tbe  execQtioa  hy  on  person  removed    from  poasesaion   oE 

action  on  the  official  bond  of  the  clerk;  real  estate  nndera  writ  of  rsstitation, 

MiUer  v.  Saiuleraon,  10  Cal  489.     A  who  appliea  in  a  sninQiaFy  manner  to 

irnt  of  mandate  will  not  lie  to  compel  be  reinatated,  must  make  out  a  clear 

thoclerk  toisauoEJtecntion;  Id.;  Coed-  case,  free  from  ambiguity;  Cal^fortua 

■iBv.  G?(n«-,  lOId.  333.  Q.  M.  Co.  y.  Eedington,  60  Id.  IGtt 

Anwt.  —  The    loleg    ooncerning  A  writ  of  restitution  in  ejectment,  ia- 

the  manner  of  arrest  and  privilege  sued  after  the  death  of  the  judgment 

from  arrcet  in  the  couras  of  an  action  plaintiff,  in  his  name,  ia  erroneous,  aa 

ue  applicable  to  an  arrest  on  execn-  it  shonld  be  in  the  name  of  his  execn* 

tion:    See    anU,   title    13,    chap.    I;  tor  or  administoitor;  but  if  in  point 

and  see  pol,  %  279  [2T6J.  of  fact  it  is  issued  at  the  instance  of 

Delivery  of  poaseasion  of  real  tbe  latter,  defendanta  will  not  be  re- 

orparsonftl  property. —  The  doc-  stored  to  posseaaion:  Fnadiin-v.  Mtr- 

triuo  of  Wood  t.  (Mtin,  S  Hill,  228,  ido,  60  Id.  289. 

that  tbe  jndginont  beiog  a  lien  npon        Awrit  ef  assistanceis  theappropri- 

the  lands,  a  levy  is  unnecessary,  tnat  ate  rBEuedy  to  place  the  purcnaser  of 

tho  judgment  binds  the  lands  and  the  mortgaged   premissa   under  a  decroa 

uecudon  comea  aa  a  power  to  aell,  is  of  foreclosure  in  possession  after  be 

(he  correct  one:  Ba^/tev  v.  Ward,  37  has  obtained  the  sheriff 's  deed.    This 

Cal.  131 ;  Catiin  </.  Jacitan,  8  Johns,  is  so  aa  against  the  defeudonts  in  the 

520.    Wbere  there  are  no  jnilgment  suit  who  are  boand  by  the  decree, 

n  attachment  liens  the  levy  operates  and  whorefuaetoaurrenderposaession 

upon  real  property  aa  it  does  upon  upon  the  order  of  the  court  to  that 

pereonal  property;  that  is,  the  e»ecn-  effect.     Tho  power  of  tho  court  reata 

tio3  first  served  lias  priority:  Bcigley  upon  the   pnociple  that  where  the 

T.  Ward,  37  CaL  131.  court  possesses  jurisdiction  to  make  a 

Adefendantcannot.afterjudgment,  decree,  it  possesses  the  power  to  en- 

by  transferring  posaesaion  to  another,  force  ita   exA;ution:    Moatgomfry  v. 

prevent   the  execution  of  the  writ.  TuU,  II  Cal.  191. 
Where  a  writ  of  restitatton  has  I>een        Prima  fadx,  the  plaintiff,  after  tha 

awarded  iu  such  a  caae,  and  the  aher-  purchase  of  the  mortgaged  premisei 

iff  lefuaea  to  execute  the  aame,  on  the  and  sheriff's  deed,  is  entitled  to  hia 

ground   that  Che  property  is  in  the  writ    of    assistance    as   against    the 

possession    of    certain    persons    not  mortgagor  and  those  entering  under 

parties   to  the  suit,   the  court  will  him,  after  the  decree,  if  they  refuse 

award  a  peremptory  nuindanus  against  to  surrender  poasesaion.    Where,  after 

tha  sheriff  to  compel  him  to  execute  the  writ  waa  ordered,  the  mortg^or 

(he  writ:  FrgmoiU  v.  Crippta,  10  Cal.  and  his  wife  moved  to  set  it  aside  on 

211;  S.  C,  70  Am.  Dec.  711;  State  v.  the  ground  that  they  had,  before  tho 

Gilbert,  2  Bay,  365.  mortgage,  resided  on  tho  prcmiaea  ai 

iin —  ^  recovery  is  had  against  the  a  homestead,  etc.,  the  court  below  n 

judgment  T 

whom  he  occ 


occupant,   the    judgment   binds   all    fused  to  set  aside  tho  order,  and  tho 
persona  under  whom  he  occupies,  to-    supreme  court  aaid  it 


with  all  persons  in  pnvity  oE  to  tha  legal  effect  of  the  facts  to  say 

estate    or    possession  with   himself,  that  these  parties  had  moved  on  and 

Vthsa  a  recovery  is  had  against  a  ten-  occupied  the  premises  as  a  homestead; 

ut,  the  landlord  is  bound  by  it.     So  they   must   show  their  right.      The 

a  recovery  against  a  tenant  in  com-  plamtiff  was    entitled   to   this  writ 

■DOS  who  holds  for  himself  and  under  whether  these  facts  were  tnio  or  not, 

t^   other    tenants    in    common,   ia  as  the  premises  were  mortgaged  for 

binding  upon  all  his  co-tenants,  as  the  purchase-money;  and  that  there 

*eU  as  himself.    There  ia  therefore  waa  no  danger  in  tho  process,  for  if 

no  necessity  for  making  any  other  improperly  issued  or  executed,  the 

than  the   occupant  a  defendaut,  to  court  could,  on  summary  motion,  set 

uind  all  persons  in  privity  by  a  recov-  aside  tho  writ  or  the  service,  and 

cry:  Sampson  V.  OA^r,  22  Cal.  201-  restore    the    possession:    SUiiner   v. 

"^1;  flanaonv.  A  rnuiruiuj,  22  IU.  442.  Bratty,   10    Cal.   157.     To  entitle  a 

Persons  who  take  possession  after  tho  parchaser  at  a  foreclosaro  ealo  to  a 

filing  of  a  la  peniuni,  or  with  notice  writ  of  assistance,  it  is  not  essential 

cf  the  pendency  of  the  action,  can  be  that  the  decree  of  foreclosure  direct 
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Oet.Zl.U7S.)  2.  delivsry  of   TiossessioD   to    Uie  pnr-  wwe     held     pri^ierlj     diipcoMtaed 

chaser;   Horn  v.   Vokano   Wattr  Co.,  under  a  writ  of  restitntion  unied  on 

18  Cal.  141.     Bat  a  writ  of  assiabutca  a  judgment  for  plaintiff:  JfotnK  t. 

can  only  isane  ngaiiut  the  defenda&ta  Jona,  31  Id.  483.     But  where,  befras 

in  the  suit,  and  the  parties  htdding  Eoit,  defendant  has  sold  the  property, 

under  them,  who  ara  bonnd  by  the  it  cannot  be  taken  from  the  pnrchanr 

decree;  Buiioa  v.  Lia,  21  Id.  92.  under  an   execution   inned   eu  Uie 

All  that  is  requisite  to  obtain  the  judgment:   Pettrle  t.  Bngbf,  24  II 

writ,  a«  against  Uio  partim  and  thoaa  419.     Pfima  facie,  all  who  come  into 

cUioittg  under  them,  after  the  com-  poasoosion  after  action  brought  mnit 

meunemeut  of  the  action,  is  to  fur-  go  out,  for  the  presumption  is  thit 

nish  to  the  court  proper  evidence  of  they  came  in  under  the  defeoduit; 

the  presentation  of  the  deed  to  them,  but  this  is  rebutted  U  some  penei 

and  a  demand  of  the  poueMion,  iai  other  tliu  tho  defendant  is  in  potHS' 

their  refusal  to  surrender  it;  Xont-  sioa  under  a  title  adverse  to  bii,  fo 

gomery  r.   Jlliddtemia,   21   Col.    106,  the  right  to  the  posaesaion  floirinj 

107.      A   person   who,    pending   an  from  such  a  title  has  not  been  deter 

actioD  for  the  foreclosurs  of  a  mort-  mined  by  the  judgment.      No  oog 

gage,  and  with  notice  of  the  pendency,  who  it  not  party  to  the  actiim.  «     ' 

girchaaeg  £rom  one  of  tho  dcfeadonts  privy  to  him,  can   bo   dispossesiti     '' 
erein  a  portioa  of  the  mortgaged  Loag  v.  Seville,  29  Id.  136;  Jtmai. 
premises,  occupies  tho  same  position  Chila,  2  Dana,  262;  Lei-otj  v.  Rogen,     ' 
as  his  grantor    in   reference  to  the  30  CaL  229;  Rogera  v.  Parish,  33  li     ; 
issuance  of  a  writ  of  aasiatonce  in  127;  Jfoyo  v.  Sprout,  45  Id.  101. 
favor  of  tho  purchaser  under  decree:  If  neiuier  the  tenant  nor  hU  land- 
Montqamery  v.  Byen,  21  Id.  107.     It  lord  is  a  party,  and  the  landlord  ra 
tna  held  that  a  writ  of  assistance  in  possession  when  the  suit  was  cam- 
would  not  be  issued  agsio«t  a  par-  menced,  but  subsequently  leased  to 
chaser  of   the    mortgaged   premises  the  tenant^  tho  tenant  ctuinot  ri^t- 
who  booAht  during  the  neadenoy  of  a  *"lly  be  removed:   Wataon  v.  Dotilm, 
mit  to  toredose,  and  who  was  not  a  26  Cul,  126;  CaliUrmxxI  v.  P}/ier,  31 
party  to  that  suit  and  without  actual  Id.  333. 

or  constructive  notice  of  ita  pendency:  If  defendant,  pending  an  action 
Harlan  v.  Sidxrby,  24  Id.  661.  A  against  him  to  recover  iiossesdon  o[ 
Sheriff  baa  no  authority,  by  virtue  of  luid,  colludes  with  auotbcr  person  to 
a  writ  of  restitution,  to  remove  from  obtain  judgment  against  bim  for  pM- 
the  premises  described  in  the  writ  sesaian,  and  to  be  placed  in  posses- 
persons  who  were  not  parties  to  the  dou,  such  other  person  must  go  out 
judgment  in  which  the  writ  was  under  a  writ  agaiust  the  defendant: 
issued,  and  did  not  enter  under  de-  Wttiierbte  v.  Dunn,  3G  Cal.  147. 
fendant  in  the  judgment  pending  the  When  a  sheriff  goes  to  execute  a 
suit.  One  who  is  the  owner  of  laud  writ  of  possesaion,  iasncd  on  a  jnd^- 
and  in  possession  of  the  same  is  not  ment  in  an  actiou  to  recover  land,  if 
entitled  to  an  injunction  to  restrain  a  he  finds  parties  in  possesaion,  other 
aheriff  from  executing  a  writ  of  reiti-  than  those  named  in  the  complaint, 
tution,  isaned  on  a  judgment  rendered  who  claim  that  they  ara  rightfully  in 


T-  ElB*,  26  Id.  615.     If  the  court,  in  such  that  a  leaaonable  doubt  exists 

an   action  to  foreclose  a  mortgage,  whether  the  aheriff  has  »  right  to  turn 

does  not  acquire  jurisdiction  of  the  them  out,  tiie  aheriS  may  demand  in- 

person  owning  the  land  at  the  time  of  demnity;  and  nnlcsa  it  is  fpven,  may 

the  foreclosure,  a  writ  of  assistance  refuse  to  execute  the  writ;  and  this, 

against   the  owner  or    his  grantee*  even  if  the  premises  are  spedGcally 

will  be  refused:  SteM>adi\.  Lute,  27  described  in  the  writ;  Longv.  KttUb, 

Id.  29S.     A  party  and  her  tenanta  36  Cal.  46S. 

coming  into  posaesaion  of  lands  after  If  the  plaintiff  obtains  judgment 

action  brought  to  recover  possession  upon  an  action  of  forcible  entry  and 

under  a  prior  unrecorded  deed  from  detainer,  but  does  not  obtain  peases- 

two  of  the  defendants  to  an  infant  sion  of  the  property,  and  a  writ  of 

whose  guardian  was  in  possession,  of  restitution  is  not  isaned,  and  the  iailg- 

which  deed  plaintiff  had  no  notice  ment  is  afterwards  reversed,  and  the 

when   the    action   was    commenced,  aotion  dismisaed,  and  during  the  pea- 
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ineftt  th«  letion  tliird  partleiob-  fnlly  exeoated,  and  it  u  mads  toap-  Oct.31,U7S,tl 

toJB  joMition  of  tha  ^^pert^  by  pear  by  affidavits  that  it  has  not  baen, 

wfl""-™  with  a  aarTaDt  of  the  de-  it  is  competent  for  the  court  to  iraao 

imiiat,  tha  defendant  it  not  entitled  another  writ:  Te«U  t.  ifiob,  3S  CoL 

tot  writ  to  benatored  topoMeetion  234.     Apenoain  posieiBion  adverBs 

u  >{;iinit  thoso  third  ptutiet:  Boioert  to  the  plaintiS  cannot  be  ejected  nu- 

T.  Clunhe  Bob,  46  UaL  279.  der  a  indsment  colliuively  obtained 

If  tha  decree  in  a  forecloanre  mit  by  pluntiff  against  a  person  who  goes 

difceti  the  ule  of  all  the  mortgaged  into  temporary  poaMsuon  for  the  pur- 

aod   foredoeee    and    Mn  pose:  S.  B.  L.  A.  t.  CAHtti/,  41  Id. 


I  of  the  land,  who  were  not  parties 
•  the  (orecloaure  anit,  and  the  plain- 
il  the  defendants  who  were  served  ti^  aa  to  their  respective  rigbta  to 
lilh  process,  or  who  appeared  in  the  the  lands,  cannot  he  litiKated:  Ifen- 
lOjai.  The  above  role  prevails  aa  dtrtoa  v.  McTucier,  45  C^  647. 
^UDit  a  defendant  who  is  not  men-  A  penon  who  forocloses  a  mort- 
tioiKd  in  the  Bheri&*B  deed:  frUblt  v.  gage  given  by  one  partner  on,  and 
Am^,  34  CaL  II.  obtains  a  sheriS's  deed  far,  an  undi- 
Whcra  a  sheriff  reeeived  a  writ  of  vided  interest  in  partncn^ip  pcop- 
•MiManee,  uid  vent  wiUi  plaintiff  to  erty  without  making  the  other  part- 
.1. ■___  £jjj,  tha  purpose  o£  put-    nera  party,  is  not  e-'""'  ' ''- 


int  in  opposi-  of  assistance  as  against  a  receiver  ap. 

tiin  to  pkintiff'B  wisiiea  declined  to  pointed  at  the  instance  of  snch  other 

takstnyactioaiii  the  nutter,  and  on  partaer  ia  an  action  for  dissolution, 

sMbse^ont  da.7  cxecnted  the  writ,  etc.:  jtufemrfCAv.  JEfuwnoun-,  43  CaL 

tkt  parbea  in  possession,  being  the  356l     It  seems  that  the  grantee  of  the 

Itrtiet  against  whom  the  writ  ran,  haLder  of  Uia  sheriff's  dead  is  not  a 

wing  in  the  mean  time  destroyed  a  parson  in  whoae  favor  a  writ  of  as- 

Ufflber  of  valnablo  fixtures,  imd  by  siitance  shoald  ba  avftrded.     Notice 

their  wiUfol  and  malicions  acts  other-  of  the  application  for  a  writ  of  as- 

visa  injured  the  premises,  it  was  held  listance  should  l>e  first  given  to  the 

tUt  the  sheriff  was  liable  for  all  the  defendant,  and  also  to  the  terre-ten- 

luBgs,   however  remote:   CAapmon  ant,  if  thece  be  one,  whose  interest 

r.  Tlunibttrjh,  17  CoL  87.  would  be  distorbed  by  the  execution 

If  the  retacn  of  the  first  writ  doe*  of  the  writ  anilied  lor:  San  Joai  v. 

Bot  deoriy  declare  that  it  hM  been  Pillion,  45  Id.  31S. 

g  277.  [274.]    When  the  execution  is  against  the  prop-  oct.  u,  ma. 

erty  of  the  judgment  debtor,  it  may  be  issued  to  the 

sheriff  of  any  county  in  this  state.     When  it  requires  tjwtitm^^ 
delivery  of  real  or  personal  property,  it  shall  be  issued 
to  the  sheriff  of  the  county  where  the  property  or  some 
part  thereof  is  situated.     Executions  may  be  issued  at 
the  same  time  to  different  counties. 

S  278.  [275.]    The  sheriff  shall  indorse  upon  a  writ  of  octa lasa. 
execution  the  time  when  he  received  the  same,  and  such  * 


receipt  by  the  sheriff,  to  the  clerk's  office  from  whence  it  "^eriff. 
issued.  "  Or-  «*■ 

g  279.  [276.]     If  the  action  be  one  in  which  the  de-  oot^u, im. 
lendaut  might  have  been  arrested,  as  provided  by  section 
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oot  11.102,     108  [106],  an  execution  against  the  person  of  the  judg- 

ment  debtor  may  be  issued  to  any  coanty  within  the 

■SHiDstthe      state  after  the  return  of  the  execution  against  his  pro[>< 
erty  unsatisfied  in  whole  or  in  part,  as  follows: — 

1.  When  it  appears  from  the  record  that  the  cause  of 
action  is  also  a  cause  of  arrest,  as  prescribed  in  section 
108  [106],  sach  execution  iflay  issue  of  course; 

2.  When  no  such  cause  of  arrest  appears  from  the 
record,  such  execution  may  issue  for  any  of  the  causes 
prescribed  in  section  108  (106]  that  may  exist  at  the 
time  of  the  application  therefor,  upon  leave  of  the  court 
or  judge  thereof; 

3.  When  the  defendant  has  been  provisionally  firrested 
in  the  action,  or  an  order  has  been  made  allowing  such 
arrest,  and  in  either  case  the  order  has  not  been  vacated, 
such  execution  may  issue  of  course; 

4.  When  execution  is  issued  against  the  person  of  the 
defendant  by  leave  of  the  court,  it  shall  be  applied  for 
and  allowed  in  the  manner  provided  in  section  109  [107] 
for  allowing  a  writ  of  arrest,  except  that  the  undertaking 
need  not  be  for  an  amount  exceeding  the  judgment.  A 
defendant  arrested  on  execution,  who  has  not  been 
arrested  provisionally,  may  at  any  time  be  discharged 
from  such  arrest  for  the  causes  and  in  the  manner  pro- 
vided in  sections  130  [128]  and  131  [129],  for  th§  dis- 
charge of  a  defendant  who  has  been  provisionally  arrested. 

See  chapter  I,  tktla  13,  a/tte. 

Oct.  11, 18H         §  280.  [277.]     A  person  arrested  on  execution  shall  be 

— '■ imprisoned  in  the  county  jail,  and  kept  at  his.own  ex- 

In  ejMouUo^'  pensc  Until  satisfaction  of  the  execution  or  his  legal  dis- 
charge, but  the  plaintiff  shall  be  liable  in  the  first  in- 
stance for  such  expense,  as  in  other  cases  of  arrest,  in 
the  same  manner  and  to  the  same  extent  as  prescribed 
in  sections  128  [126]  and  129  [127]. 
oet.u.ias;         §  281.   [278.]     Notwithstanding  the  death  of  a  party 

"- after  judgment,  execution  thereon  against  his  property, 

dfcer  death  oi  Or  for  the  delivery  of  real  or  personal  property,  may  be 
dcbur.  issued  and  executed  in  the  same  manner  and  with  the 
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••  were  atill  living;  but  such  execution  oct^ii, laa 

'a  six  months  from  the  granting  of  — — 

of  administration  apon  the  estate  f^'S'^l'^}^"' 
ve  of  the  county  court  or  judge  •'«•'»'■■ 

6  Or.  4HI. 

18  Or.  4W. 

.  property,  including  franchises,  or  Pet. ».  ibbo. 
.  therein,  of  the  judgment  debtor,  shall  -  ' 


.ae  following  property  shall  be  exempt  from  what  exempt 
vion,  if  selected  and  reserved   by  the  judgment  jq,^ 
.Dtor  or  his  agent  at  the  time  of  the  levy,  or  as  soon  Uorm 
thereafter  before  sale  thereof  as  the  same  shall  be  known 
to  him,  and  not  otherwise:  — 

1.  Books,  pictures,  and  musical  instruments  owned  by 
any  person,  to  the  value  of  seventy-five  dollars.  ,  ■ 

2.  Necessary  wearing  apparel  owned  by  any  person,  to 
the  value  of  one  hundred  dollars,  and  if  such  person  be 
a  householder,  for  each  member  of  his  family  to  the  value 
of  fifty  dollars. 

3.  The  tools,  implements,  apparatus,  team,  vehicle, 
harness,  or  library  necessary  to  enable  any  person  to 
carry  on  the  trade,  occupation,  or  profession  by  which 
such  persoti  habitually  earns  his  living,  to  the  value  of 
four  hundred  dollars.  Also  sufficient  quantity  of  food 
to  support  such  team,  if  any,  for  sixty  days;  the  word 
"  team "  in  this  subdivision  shall  not  be  construed  to 
include  more  than  one  yoke  of  oxen,  or  a  span  of  horses 
or  mules,  as  the  case  may  be. 

4.  The  following  property,  if  owned  by  a  housoholder, 
and  in  actual  use  or  kept  for  use,  by  and  for  bis  family, 
or  when  being  removed  from  one  habitation  to  another 
OQ  a  change  of  residence:  Ten  sheep,  with  one  year's 
fleece,  or  the  yarn  or  cloth  manufactured  therefrom;  two 
cows  and  five  swine,  household  goods,  furniture  and  uten- 
sils, to  the  value  of  three  hundred  dollars;  also  food  suf- 
Bcient  to  support  such  animals,  if  any,  for  three  months, 
uid  provisions  actually  provided  for  family  use,  and 
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t>.  25, 1685,     necessary  for  the  support  of  such  householder  and  family 
-  for  six  months. 


liable  Km^^      5.   The  seat  or  pew  occupied  by  a  householder  or  his 

»hmi  fliempt.  family  in  a  place  of  public  worship. 

u  oi  m.  ^'   ■^^  property  of  the  state,  or  any  county,  incorporated 

city,  town,  or  village  therein,  or  of  any  other  public  or 
municipal  corporation  of  like  character. 

7.  No  article  of  property,  or  if  the  same  has  been  sold 
or  exchanged,  then  neither  the  proceeds  of  such  sale  nor 
the  article  received  in  exchange  therefor,  shall  be  exempt 
from  execution  issued  on  a  judgment  recovered  for  its 
price. 

Sxampt  property.  —  EUemption  head  of  a  family;  one  who  keeps  $, 

laWB    moat    he    libenllf   couatraed:  banBS  vith  his  famil;:  Boant  v.  IVUt, 

AUman  v.  OaiM,  29  Ala.  240;  Carpen-  19  Wend.   47G.     A  married   voman 

to"    T.    Herrington,   20   Wend.    370;  may  claim   eiemption  aa   a,    honse- 

S.  C,   37   Am.   Dec   239;    Chad  v.  holder:  Carriagbm  v.  HtrHn,  4  Badi, 

y.  Fogg,  Gl  UL  U9;  Btmmv.  Hryden,  624.     The  relation   of  hoaboad  ODil 

i3  Iowa,  122;  MtltUagtuv.  Ricftardam,  wife  or  parent  and  child   need  not 

24  Conn.  340.     In  soma  state*,  how-  exiat.     A  man  livi:^  with  Lis  sister. 

ever,  a  strict  constmctioa  is  given:  they   jointlj   contribnting     to    their 

OuiUoru  V.  DeviUe,  21  La.  Ann.  686;  support,  is  a  hoaseholder:  OraAam  v. 

IVard  V.  HtJtn,  16  man.   159.     Ex-  CrocieU,  18  lad.  lid. 

emption  ia  a  personal  privilege,  and  Tradea.  —  Where  a  person  cairiea 

iDtist    be   claimed;    Hwnmenmiiih  v.  on  two  trades,  it  is  held  that  he  can- 

Avery,  1  West  Cooat  Hep.  662{NeT.);  Dot  claim  eiemption  of  implements 

HoieCaad  v.  Fulitr,  S  Minn.  60;  Bor-  under  both,  bat  muat  elect  which  he 

land  V.  O'Neal,  22  CaL  604;  Balxr  v.  will  claim  under:  Lodemaod  v.  Young- 

Brintnall,  62  Barb,  188.     A  waiver  of  hve,  27  Barb.  505.     But  it  haa  been 

prospective  right  of   exemption    by  held  otherwise,  and  that  a  person  ia 

contract,  while  upheld  in  Pennsylva-  entitled  to  eiemption  of  toola  of  both 

nia  and  a  few  states,  is  generally  re-  trades  to  the  extent  of  value  limited 

garded  as  contrary  to  public  policy,  by  statute :  See  Pieree  v.  Oray,  7  Gray, 

and  not  to  be  enforced:  See  the  note  67;  SiMer  v.  Taylor,  9  Allen,  160. 

to  Bowman  r.  HmUey,  72  Am.  Deo.  Toola. — The  tools  or  implemeats 

741.     The  burden  of  proving  property  exempt  (u«  anch  as  he  naea  in  bia 

to  be  exempt  is  on  the  party  claiming  trade,  and  he  ciumot  claim  aa  exempt 

the  privilege:  Steaxtrty.  ifcClwig,  12  toola  not  necessary  thereto:  Orimerv. 

Or.  431.  Bgrm,  2  Uinn.  104;  nor  can  he  claim 

Funds  of  a  corporation  in  the  handa  tools  as  exempt  where  be  bss 
of  a  stockholder,  which  have  not  been  abandoned  his  trade:  Daeu  v.  Wood, 
decLired  a  dividend,  are  subject  to  7  Mo.  162;  or  haa  never  exerdsed  it: 
elocution  and  gamiahment  on  a  judg-  Atwood  v.  Dt  Farett,  19  Conn.  613. 
meat  DgHinat  the  corporation:  Hnglia  They  are  not  exempt  where  used  by 
V.  Ongonian  fi'y  Co.,  11  Or.  168.  A  an  employee,  if  owned  by  the  em- 
patent  riffht  to  an  invention  is  liable  ployer,  who  is  not  a  mechanic:  Aber- 
to  execQtion:  Pacific  Bant  v.  Hobia-  crvmiiie  v.  Aldergon,  9  Ala.  981. 
eon,  57  Cat.  620.  Any  interest  in  Waaring  apparel.  ~  A  watch  of 
lands,  legal  or  equitable,  may  ba  sold:  moderate  vslae  is  oxempt  as  wearing 
Le  Hoy  v.  Diadxrly,  54  Id.  460;  iWi  apparel  if  it  and  the  other  property 
V.  Foalie,  68  Id  373.  reserved  do  not  exceed  in  value  tbs 

HouMhoIder.  — Tbist«rmisoon-  amount  limited:  Sleaarl  v.  MeCl»ng, 

atantlyused,  and  appears  in  the  above  12  Or.  431. 

section.     He  is  defined  as  being  the  Team  to  be  exempt  mast  be  one 
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by  ifMch    tha    clftinumt   bobitnally  iuclnda  a  piuo,  thongli  it  will  eomo  feb.  25, 

MRU  his  living;  Calimat  v.  Kmghi,  10  under  the  head  of  mnsical    initra-  i  2. 

CU.  393;  DoM-r.  Nanan,  62  Id.  399.  mentii  Tanner  t.   BOliagt,    18  Wia,  

Household   fiunltun  doe*  not  163. 

§  283.   [2S0.]    When  the  writ  of  execution  is  against  oet  u. 


ExecDtian 


the  property  of  the  judgment  debtor,  it  shall  be  executed 

by  the  sheriff  as  follows: —  ^n^'prop- 

1.  If  property  has  been  attached,  he  shall  indorse  >Dentot. 
oo  the  execution,  and  pay  to  the  clerk  forthwith,  the 
amount,  if  any,  of  the  proceeds  of  sales  of  perishable 
property,  or  debts  due  the  defendant  received  by  him, 
BuSicient  to  satisfy  the  judgment. 

2.  If  the  judgment  is  not  then  satisfied,  and  property 
has  been  attached  and  remains  in  his  custody,  he  shall 
sell  the  same  or  sufficient  thereof  to  satisfy  the  judgment. 

3.  If  then  any  portion  of  the  jvidgment  remains  un- 
satisfied, or  if  no  property  has  been  attached,  or  the  same 
has  been  discharged,  he  shall  levy  on  the  property  of  the 
judgment  debtor  sufficient  to  satisfy  the  judgment. 

4.  Property  shall  be  levied  on  iu  like  manner  and  PS'-'Jt 
with  like  effect  as  similar  property  is  attached,  as  pro- 
vided in  sections  149  [147],  150  [148],  and  162  [150], 
omitting  the  filing  of  the  certificate  provided  for  in  sec> 

tion  151  [149]. 

6.  Until  a  levy,  property  shall  not  be  affected  by  the  i7  0r.s«t. 
execation.     When  property  has  been  sold  or  debts  re- 
ceived by  the  sheriff  on  execution,  he  shall  pay  the  pro- 
ceeds thereof,  or  sufficient  to  satisfy  the  judgment,  to 
the  clerk  by  the  day  which  the  writ  is  returnable. 

6.  When  property  has  been  attached,  and  it  is  prob- 
able that  such  property  wiU  not  be  sufficient  to  satisfy 
the  judgment,  the  execution  may  be  levied  on  other 
property  of  the  judgment  debtor,  without  delay.  If  after 
satisfying  the  judgment  any  property  or  the  proceeds 
thereof  remain  in  the  custody  of  the  sheriff,  he  shall  de- 
liver the  same  to  the  judgment  debtor. 


-   of  UMCiitlng>  writ.  —  levy  will  not  prevent  bdoUibf  if  the 

±as  men)  levf  aloQe  will  Dot  Eatisfy  proper^  Was  not  applied  to  the  Jodg- 

tha  judgnient,  but  the  property  nmst  ment:   Wright  v.  Tomtg,  6  Or.  87. 
b«  applied  to  the   judgment.     One 
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g  284.   [281.]    In  the  case  of  property  in  tbe  possessioa 

-  of  or  owing  from  any  garnishee  mentioned  in  section 
152  [150],  the  sheriff  shall  proceed  as  follows: — 

1.  If  it  appear  from  the  certificate  of  the  garnishee 
that  he  is  owing  a  debt  to  the  judgment  debtor,  which  is 
then  due,  if  such  debt  is  not  paid  by  such  garnishee  to 
the  sheriff  on  demand,  he  shall  levy  on  the  property  of  tho 
garnishee  for  tbe  amount  thereof,  in  all  respects  as  if 
the  execution  was  against  the  property  of  the  garnishee. 
But  if  such  debt  be  not  then  due,  the  sheriff  shall  sell  the 
same  according  to  the  certificate,  as  other  property, 

2.  If  in  like  manner  it  appear  that  the  judgment 
debtor  has  rights  or  shares  in  the  stock  of  the  garnishee 
as  provided  in  section  152,  the  sheriff  shall  sell  the  same 
according  to  the  certificate,  as  other  property. 

3.  If  in  like  manner  it  appear  that  the  garnishee  has 
other  personal  property  of  the  judgment  debtor  in  his 
possession,  and  the  same  has  not  been  bailed  to  such 
garnishee  for  a  period  then  unexpired,  unless  the  same 
be  delivered  to  the  sheriff  on  demand,  he  shall  levy  upon 
the  same  wherever  he  may  find  it.  But  if  such  property 
is  in  the  possession  of  such  garnishee  upon  a  bailment 
then  unexpired,  the  sheriff  shall  sell  the  same,  or  tho  in- 
terest of  the  judgment  debtor  therein,  according  to  the 
certificate,  as  other  property. 

Froceadingm  against  gfirnialtee  thereon  only  those  errors  are  rcriew- 
tinder  thU  aection  &re  proceedings  at  able  which  are  awigned  in  the  notice  of 
luw,  and  on  appeal  from  tbe  judgment    appeal:  iVilliamiv.  Oalliek,  II  Or.  337. 

§  285.   [282.]    When  a  sheriff  with  an  execution  levies 

-  upon  any  of  the  personal  property  mentioned  in  sub- 
division 3  of  section  149  [147],  and  if  the  same  is  not 
delivered,  paid,  or  transferred  to  him  at  the  time,  and 
the  garnishee  furnish  him  the  certificate  required  in  sec- 
tion 152  [150],  ho  shall  proceed  thereafter  in  reference 
to  such  property  as  provided  in  section  284  [281],  Such 
property  may  be  delivered,  paid,  or  transferred  to  tho 
sheriff  at  the  time  of  levy,  or  sufficient  thereof  to  satisfy 
the  execution,  and  the  sheriff's  receipt  to  the  person, 
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association,  or  corporation,  as  the  case  may  be,  shall  be  a  9^^^*°% 

sufficient  discharge  therefor.  

I  286.   [283.]    When  personal  property  shall  be  seized  oet^".  mn. 

by  virtue  of  any  execution,  and  any  person  other  than 

the  defendant  shall  claim  auch  property,  or  any  part  ^J^'^''^ 
thereof,  and  shall  give  notice  thereof  in  writing,  the 
sheriff  may  summon  from  his  county  six  persona,  quali- 
fied as  jurors  between  the  parties,  to  try  the  validity  of 
the  claim,  giving  five  days'  notice  of  the  time  and  place 
of  the  trial  to  the  plaintiff  in  the  execution  or  hia  at- 
torney. 

Ooods   clftiraod  by  third  per-  and  he  thsrenpon  Tetnma   the  writ 

■ona.  —  Where  the  goods  of  a,  third  rmBa  bona,  ta  tuttioii  for  a  faUe  re- 

penuui  ore  mixed  with  the  property,  ttini  cannot  be  maiabuned,  even  if  it 

or  in  the  apparent  poggeuian,  of  the  sboold  turn  oat  that  the  goods,  etc , 

judgment  debtor,  a  sheriff  who  loviei  found  in  the  hands  of  etrangera  claim- 

upon  tiiem,  anppcaing  them  to  belong  ing  to  own  them  were  the  goods  of 

to  the  defenduit  in  ezecntion,  is  not  defendant;  Lorgi'v.  Jfeville,  36  Id.  45S, 

liable  ma  a  trespasser  ab  Inilio.     A  no-  459;  ilarsflnll  v.  Houmtr,  4  Masa.  63; 

tice  and  demand  of  the  goodj,  and  a.  Bond  t.   Ward,  7  Id.  125;  MarA  v. 

delay  or  refnsol  to  deliver,  mast  be  Qold,   2  Pick.   290;    C/ta7n5rrIani   v. 

■hown;  Damniely.  Oorham,  Q  CaL  44;  £i!i/<r,  18N.Y.  117.     It  may  be  neces- 

Killey  V.  Seanneti,  12  Id.  75.     A  con-  sary  to  call  a  jnry  before  demand- 

TersatioD  between  the  claimant  and  ing  the  indemnity,  unless  the  calling 

the  officer's  bailee,  in  which  the  for-  of  a  jury  be  waived:  Curiim  v.  Patter- 

mer  asserted  that  the  goods  were  his,  son,  8  Cow.  67.     The  sheriff  cannot 

waahelil  nonotice  tothe  officer:  Tag-  maintain  au  action  on  the  indemnity 

lor  V.  SryniDttT,  6  Id.  512.  till  he  has  paid  &ny  judgment  against 

If  the  sheriff  sell  the  fioods  of  a  third  him:  ioa  v.  jtfi(c/ieW,  32  Cal.  23;   Wit- 

panon,  be  is  liable,  and  cannot  be  re-  son  v.  McEvoy,  25  Id.  1G9;  Prader  v. 

Ueved  from  such  liability  by  profess-  Oriirnn,  2S  Id.  11;  but  after  payment 

ing  to  sell  merely  the  interest  of  the  of  them  he  is  entitled  to  recover  all 

ezecntioQ  debtor:  ifonJan  v.  Ekel,  64  damages,  including  costs  incurred  by 

CaL  44S.  him  m  defendiD^  the  suit:  Slark  v. 

If  the  Tcrdict  under  tlie  next  sec-  Saney,  18  Id.  G£M.  The  sbcriff  may 
tioa  is  against  the  claimant,  he  cannot  recover  from  the  plaintiff,  who  direct- 
afterwords  maintain  an  action  against  ed  him  to  sell,  the  attorney's  fee  paid 
the  sheriff  to  recoTer  posseasion  or  in  defending  the  claimant's  acbon: 
damages,  so  long  as  the  sheriff  pro-  Ortxva  T.  Moon,  56  Id.  435. 
coeds  in  accordiuice  with  the  execa-  If  there  are  two  eiecntion  creditors, 
tion  nnder  which  the  property  was  and  the  senior  refuses  to  indemnify, 
seized:  Rtmdall  v.  Bwaeldiauer,  8  Or.  the  sheriff  should  release  his  levy,  and 
6ftJ;  Capital  Lumbering  Co.  v.  Halt,  9  the  junior  execution  creditor,  if  he 
Id.  93.  indemnifies,  takes  all  the  responsibil- 

Thdugh  on  agreement  to  indemuify  ity  and  all  the  benefit    The  same 

a  idieris  for  a  willful  trespass  or  vio-  rule  would  apply,  if  there  were  more 

latiou  of  law  is  againBt  public  policy  than  two  creditors,  to  every  subse- 

aad  void:  Buffnndeaa  v.   Broaht,   ^  qaent  creditor:  Dai^dton  v,  Dallat,  S 

Cal.  044,  an  indemnity  to  the  sheriff,  CaL  256.     If  three  creditors  indem- 

given  in  good  faith,  seeking  to  enforce  nify,  and  there  is  enough  to  pay  the 

a  legal  right,  as  provided  m  the  next  whije  of  the  two  first  claims    and 

section,  is  valid:  Stark  v.  Baney,  IS  three  fourths  of  the  third,  all  three 

id.   622.     If  there  is   onj^  question  are  joint  trespassers:  Leunx  v.  Johat, 

about  the  title,  and  the  plaintiff  upon  34  Id.   633;  Adami   v.   Frraatm,    9 

demand  fails  to  indemnity  the  officer,  Johns.  IIS;  Sleaart  v.  WtUi,  6  Barb. 
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35g  ENFOBCEMENT  OP  JDIiQUEirT.  [Cbap.  m, 

Oct.  11, 184       Bl-     Thora  u  no  joint  liability  by  th«    dependant  «liUgatioo:  IFMe  t.  Atm; 

fjea- oxeontion   creditora    to   the   aberiS     13  CaL  621. 

Each  bond  mnat  be  mod  on  as  an  in- 

c«t^ii,j8a2,  §  287.   [284.]     The   sheriff,  at  the  request  of  either 

— party,  shall  subpoena  witnesses,  and  compel  them  to  at- 

on'^eiaim'^*  'tend  and  give  testimony,  and  he  shall  administer  the 
necessary  oaths  to  the  jurors  and  vitneases.  On  the 
'<^^M^  trial  the  defendant  and  the  claimant  may  be  examined 
by  the  plaintiff  as  witnesses,  and  the  verdict  of  sach 
jury  being  rendered  in  writing,  and  signed  by  the  fore- 
man, shall  be  a  full  indemnity  to  the  sheriff  proceeding 
in  accordance  therewith,  but  shall  not  preclude  the 
claimant  from  maintaiuing  an  action  at  law  for  the 
recovery  of  the  possession  of  such  property,  or  for  dam- 
ages for  taking  the  same, 
ort.  u,  mt,         g  288.   [285.]    The  claimant,  at  any  time  before  the 

jury  retire,  may  withdraw  his  claim,  or  the  plaintiff  in 

"°*  the  writ  may,  within  the  same  time,  direct  the  sheriff  to 

isor.m  discharge  the  property  from  the  execution,  and  there- 
upon the  trial  shall  proceed  no  further.  The  costs  and 
disbursements  of  the  trial  shall  be  paid  by  the  party 
against  whom  the  verdict  is  given,  or  if  no  verdict  be 
given,  88  in  this  section  provided,  then  by  the  party  who 
withdrew  his  claim,  or  directed  the  property  to  be  dis- 
charged, aa  the  case  may  be.  The  sheriff  shall  collect 
all  such  costs  and  disbursements,  if  not  paid  immedi- 
ately, by  levying  on  the  property  of  the  party  liable  for 
them,  as  on  execution,  and  pay  the  same  to  the  jurors, 
witnesses,  and  others  entitled  to  receive  them. 
Oct  11,1902.         §289.   [286.]     Notwithstanding  the  verdict  of  the  jury 

be  for  the  claimant,  yet  the  sheriff  shall  proceed  to  sell 

EhoTiffihau  the  property  seized  in  satisfaction  of  the  execution,  if 
the  plaintiff  tender  to  him  a  written  undertaking,  exe- 
cuted by  two  or  more  good  and  sufficient  sureties,  resi- 
dents of  the  state  and  householders  or  freeholders  therein, 
in  double  the  value  of  the  property,  to  the  effect  that 
he  will  indemnify  the  sheriff  against  all  damages  and 
costs  which  he  may  sustain  in  consequence  of  the  seizure 
and  s^e  of  such  property,  and  moreover,  that  he  will  pay 
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to  the  claimant  of  such  property  all  <lam^;e3  wliich  he  ^ii- 1^^ 
mar  sustain  in  consequence  of  such  seizure  and  sale.     If 

,  ,  ,  .  ,  .  ...      11    1  ,  .    ,        .,        H  lndemnifled 

socn  undertaking  be  given,  it  shall  be  returned  by  the  iiiraiffsiuiu 
sheriff  with  the  execution. 

5  290.  [287.]    When  the  sheriff  shall  levy  upon  per-  cwtii,i»a, 

sonal  property  by  virtue  of  an  execution,  he  may  per- 

mtt  the  judgment  debtor  to  retain  the  same,  or  any  part  iMmd. 
(hereof,  in  his  possession  until  the  day  of  sale,  upon  the 
defendant  executing  a  written  undertaking  to  the  sheriff, 
irith  sufficient  surety,  in  double  the  value  of  such  prop- 
erty, to  the  effect  that  it  shall  be  delivered  to  the  sheriff 
at  the  time  and  place  of  sale,  and  for  non-delivery 
thereof  an  action  may  be  maintained  upon  such  under- 
taking by  the  sheriff  or  the  plaintiff  in  the  execution; 
bat  the  sheriff  shall  not  thereby  be  discharged  from  his 
liability  to  the  plaintiff  for  such  property. 

irtbcomin 

le  ginng  ol 

HHi  to  opemta  u  an  estoppel  upon  ^-.    .    . 

tlie  defendant  to  deny  the  tmth  of  Ptrty  v.   HeneUt 

ill  ttcitili  {Crirman  v.  JifaMtut,  1  8.  CT,  Gl  Am.  Dec.  164;  Eobardt  v. 

Sam.  146;  8.   C,  26  Am.  Dec  417;  Sarmitl,  17  Mo.  555;  or  tUt  it  doei 

Portii  V.  Parher,  8  Tex.  23;  S.  C. ,  58  not  belong  to  tbe  defanduit:   ITatcr- 

km.  Dec  95),  ia  not  a  waiver  of  prior  man  v.  Frank,  21  Id.  lOS. 
imgoladtiei:     Page   v,    Co3«man,   9 

g  291.  [288.]     Before  the  sale  of  property  on  ©xecu- oct  u,  im^ 
tion,  notice  thereof  shall  be  given  aa  follows; —  '■ 

1.  In  case  of  personal  property,  by  posting  written  or  onaxlcauoti. 
printed  notice  of  the  time  and  place  of  sale  in  three 

pablic  places  of  the  county  where  the  sale  is  to  take  u  or.  im. 
place,  not  less  than  ten  days  successively; 

2.  In  case  of  real  property,  by  posting  a  similar  notice, 
particularly  describing  the  property,  for  four  weeks  suc- 
cessively, in  three  public  places  of  the  county  where  the 
property  is  to  be  sold,  and  publishing  a  copy  thereof 
once  a  week,  for  the  same  period,  in  a  newspaper  of  the 
comity,  if  there  be  one,  or  if  there  be  none,  then  in  a 
Dewspaper  published  nearest  to  the  place  of  sale,  or  in 
the  newspaper  published  by  the  state  printer. 

'otic*  of  sals.  — Defonduit  aiKy  Wrig/a,  16  Vt  010;  thonsh  in  tome 
lira  natiee  ot  m1«:  Bhambar^tr  v.  cases  it  is  held  indispen utile:  HUiga- 
£mm4,   1    D«T.    1;   BurmtghM   t.     icT^'j  Suectt^on,   I    La.    Ann.   3i0; 
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360  ENFORCEMENT  OF  JUDOMENT.  fCu-u-.  Ill, 

Oct.  U,  ISGl,       OBibi  y.  Ntdy,  7  Watto,  305.     A  sale  afiect  tlie  sale  in  coUatGral  proceeil- 

)^8B. will  be  vacstod  Or  sot  aside  where  iogs:  Hobtin  v.  Murpliy,  20  Slo.  447; 

proper  notice  wa»  not  given  i  WhaUley  S.  C,  6S  Am.  Dec.  19i;   lf7uU(iierv. 

v.   Ti^T/,   6    Kan.   427i    Zeiioj/y  t.  Sunmtr,  7  Pick,  551;  B.  C,   !9  Am. 

Houxll,  tJSBarb.  280;  if  the  ol>jection  Doc.  298;  PoUard  v.  Kiaa,  G3  lU.  3ti. 

is  taken  without  unreasonable  delay:  Newspaper.  — An       odvertiaing 

XcCormkii  v.    WlictUr,  36  HI.    114;  sheet  ia  not  a  newapaper:  Tyler  v. 

lOgQ  V.  Coot,  4  Gihn.  336;  S.  C,  46  Boatn,  1  Pittsb.  Ecp.  223. 

Am.  Dec.  462.     But  it  is  generall]'  Oomputation  oftimeof  notica: 

held  that  want  of   notice   will  not  See  poti,  g  619  [510]. 

Oct- u,  1861,         §  292.   [289.]    All  Bales  of  property  upon  execution 

shall  be  made  by  auction,  between  nine  o'clock  in  the 

■tMOe.  morning  and  four  o'clock  in  the  evening.     After  suffi- 

» Or.  200, 211.  cient  property  has  been  sold  to  satisfy  the  execution, 
no  more  shall  be  sold.  Neither  the  officer  holding  the 
execution  nor  his  deputy  shall  become  a  purchaser,  or 
be  interested  in  any  purchase  at  such  e.  le.  When 
the  sale  is  of  personal  property  capable  of  manual 
■  delivery,  and  not  in  the  possession  of  a  third  person, 
association,  or  corporation,  it  shall  be  within  view  of 
those  who  attend  the  sale,  and  be  sold  in  such  parcels 
as  are  likely  to  bring  the  highest  price,  and  when 
the  sale  is  of  real  property,  and  consisting  of  several 
known  lots  or  parcels,  they  shall  be  sold  separately  or 
otherwise,  as  is  likely  to  bring  the  highest  price,  or  when 
a  portion  of  such  real  property  is  claimed  by  a  third  per- 
son, and  he  requires  it  to  be  sold  separately,  such  portion 
of  it  shall  be  sold  separately.  Sales  of  real  property 
shall  be  made  at  the  court-house  door. 

Salai  on  execution.  —  If  a  sale  abnae  of  discretion  if  he  fall*  to  do  ao: 

ba  made  on  a  day  difierent  from  that  Bani  v.  Page,   7   Or.  454.     And  lie 

apociScd  in  the  notice,  it  is  a  salo  should  discontinue  the  sale  when  he 

without  notice,  and  may  be  vacated;  Las  sold  enough  to  aatiafy  his  writ: 

McCo-inett   y.    Oi&wj.,     12    HI.     128;  WhetUr  v.  Kauudy,  1  Ala.  292;  Hew 

WlieaUey  v.   Terry,  G  Kan.  427;  and  ton  y.  Dggrrt,  8  Johns.  333;  Drai-e  y. 

see   the  next  preceding  section.      If  MuTvfiy,  42  Ind.  82. 
tbo  sale  ia  not  completed  on  the  day        Where  land  consisted  oC  separate 

named,  it  may  bo  adjourned  by  proc-  but  adjoinina  tracts,  but  the  sheriff 

hunation   in  presence  of  the  persona  and  the  purchaser  were  ignorant  of 

in  attendancoi  Crocker  an  Sheriffs,  the  aubdiviaions,  sad  the  defendant 

3  468i   and  see  post,  g  292  [289J.  failed   to   inform  the  sberi^    or  to 

Salu   en  miMw,   etc. — The   officer  direct  a  solo  by  parcels,  it  was  held 

ought  to  subdivide  the  property  into  that  the  sale  of  t£e  land  in  gross  was 

advantageous   parcels,    unless    it   ia  valid:  Smith  v.  Randail,  G  Cal.  47; 

clear  that  thoy  will  bring  more  when  8.  C,   G5  Am.  Dec.  475.     In  Bryan 

sold  together;  Amrrican  In>.   Co.  v,  v.   Berry,  3  Cal.   135,  the  court  ap- 

OaJ^,  9  Paigs,  259;  H.  C,  38  Am.  proved  oE  the  rule  laid  down  by  tSe 

Dec.  561;  Tierruinv.  Wilton,  S  Johns,  aupreme  conrt  of  Illinois  ia  Day  v. 

Ch.4Ilj  butheisonlyreaponsiblofor  OraluuH,  1  Gilm.  43S,  that  when  the 
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•Trt.  I,  S  293.]  EXECDnONS. 

pUintiffiaeieontiim  ii  the  pnrchuer.  Belling    cannot    purchase:    Hila    v.   oct,  II,  I 

uid  before  be  conveyB  to  aoother,  the  QoodteU,  5  Conn.  47fi;  ScM  v.  JLTonn,  i  2S9. 

court  will  set  aside  the  ealo  npou  mo-  36  Tei.  157;  McCannell  v.  Oibsim,  12  

tion.     But  aEter  he  conveys  to  a  third  HI.  12S;  nor  can  he  bid  for  another: 

persoo,   aud  when   the  third  person  Ilttrriaon  v.  MeHtnry,  0  Ga.  104;  S.  C., 

becomes  the  porchaflar,  it  is  neeassajy  62  Am.  Dec  433;  McLeod  v.  MeCail, 

to  go  into  equity.     A  Bale  en  maue  of  3  Jones,  65;  eoalra,  in  Tsxoa,  .^coM  v. 

known  lota  is  not  absolutely  void,  Mann,  mipra. 

even  when  made  at  a  piice  greatly  be-  There  is  no  mla  of  law  which  for- 
low  the  actual  value:  San  FTatuuco  bida  ono  partner  or  tenant  in  common 
V.  Pixley,  21  Oil.  67;  that  such  a  sale  from  pnrcb&sinK  the  interest  of  the 
is  voidable,  and  will  bo  set  aside  on  other  at  a  indicLal  sale:  (hmti-r  v. 
proper  application  within  a  reason-  Lagan,  7  Cal.  503;  Bradbury  v. 
ablo  time,  tee  Vigoiieraix  v.  Mitrj^,  Barrua,  10  Id.  123.  Either  of  several 
51  Id.  346.  A  motion  to  set  such  judgment  debtors  ma;  pnrcnose  the 
■alo  aside  will  be  entertained  altbongh  property  of  bis  co-defeni^nt:  KUqo  v. 
a  atran^r  is  the  purchaser:  Brotan  Ccaileberry,  38  Ga.  612;  Jfielton  y. 
V.  Ferita,  51  Id.  552.  Whether  this  Jfielaon,  5  Barb.  665. 
Bectionappliestoforeoloaoreeales, tho  Regularity  qf  tats  cannot  be  im- 
court  would  not  determine;  Carmi-  peached  by  a  stranger  in  a  collateral 
chael  V.  McGilUuray,  57  Id.  8.  If  the  proceeding:  Kdaty  v.  Dmtlap,  7  Cal. 
lower  court  rcfuHC  to  set  aaide  a  sale  160.  IrreguUxities  must  be  dealt 
claimed  to  have  been  made  in  violatioh  with  by  motion  to  the  court:  Bolet  v. 
of  this  provision,  to  secure  a  reversal  JotmsUm,  23  Id.  226.  The  plaintiff 
on  appeal  it  must  be  miide  to  iip^ioaT  iu  oxocntion  buying  the  defendant's 
that  tbe  parcels  claimed  to  be  distinct  property  to  satisfy  the  dnbt  is  charge- 
were  sot  OleaxM  v.  Bili,  1  West  able  with  all  irregularities  in  the 
Coast  Rep.  770.  sale;    but  a  stranger    is  chargeable 

Wkik  piffinrj  or  by-biddini/  at  a  sale  only  with  defects  of  «ul»tanca  in  the 

is  diacoimteoanced,  and  even  held  to  proceeding;   StejAem  v.  DennUon,   1 

avoid  the  sale  at  the  instance  of  the  Or.  10.     IS  the  plaintiff,  iu  the  name 

purchaser,  it  is  held  that  a  seller  may  of  another,  buy  real  estate  under  an 

reserve  a  price  and  employ  a  person  execution,  sucn  other  person  will  be 

to  a.ttend  and  bid  up  to  that  price :  deemed  to  have  notice  of  all  matters 

fFo(/e  V,  Luutttr,   1  Hall,  146;  Re)/-  affecting  the  validity  of  the  judgment 

Dolia  V.  Dechauwa,  24  Tex.   174;  but  and  sale  under  it  which  were  within 

not  when  a  sale  is  advertised  to  be  the  knowledge  of  the  plaintiff:  Barber 

"  without  reserve."  v.  Reanoldt,  44  Cal.  BZO. 

Who   niag  pio-diaae. — The   officer 

g  293.    [290.]     If,  at  the  time  appointed  for  the  sale,  oct.ii,is 
the  aheriiF  should  be  prevented  from  attending  at  the  ' 


place  appointed,  or  being  present  should  deem  it  for  the  oi^^^"^" 
advantage  of  all  concerned  to  postpone  the  sale  for  want 
of  purchasers,  or  other  sufficient  cause,  he  may  postpone  "'*'■""• 
the  sale  not  exceeding  one  week  next  after  the  day  ap- 
pointed, and  80  from  time  to  time  for  the  like  cause, 
giving  notice  of  every  adjournment  by  public  proclama- 
tion, made  at  the  same  time.  The  sherifif  for  like  causes 
may  also  adjourn  the  sale  from  time  to  time,  not  exceed- 
ing thirty  days  beyond  the  day  at  which  the  writ  is  made 
returnable,  with  the  consent  of  the  plaintiff  indorsed 
upon  the  writ. 

§  294.   [291.]    When  the  purchaser  of  any  personal  oct  11,1862. 
property  capable  of    manual  delivery,  and  not  in  the 
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ort.  11, 1862,     possession  of  a  third  person,  association,  or  corporation, 

shall  pay  the  purchase-money,  the  sheriff  shall  deliver  to 

pereonSprop-  him  the  property,  and  if  desired  shall  give  him  a  bill  of 

erty  lo  put-  r      r        ^'  o 

chuer.  stUe  Containing  an  acknowledgment  of  the  payment,    la 

uot.417.        fill  other  sales  of  personal  property,  the  sheriff  shall  give 
the  purchaser  a  bill  of  sale  with  the  like  acknowledgment. 
0^11,1883.  §  295.    [292.]     Whenever  after  the  entry  of  judgment 

^ — ■  ■■  ■  ' —  a  period  of  five  years  shall  elapse  without  an  execution 
f>ndorin«Dt      being  issuod  on  such  judgment,  thereafter  an  execution 

liidgment.  °  v        o  > 

shall  not  issue  except  as  in  this  section  provided. 

1.  The  party  in  whose  favor  a  judgment  is  given  shall 
file  a  motion  with  the  clerk  of  the  court  where  the  judg- 
ment is  entered  for  leave  to  issue  an  execution.  The 
motion  shall  state  the  names-of  the  parties  to  the  judg- 
ment, the  date  of  its  entry,  and  the  amount  claimed  to 
he  due  thereon,  or  the  particular  property  of  which  the 
possession  was  thereby  adjudged  to  such  party  remaining 
undelivered.  The  motion  shall  be  subscribed  and  veri- 
fied in  like  manner  as  a  complaint  in  an  action  at  law. 
i«ot.a»B.  2.  At  any  time  after  filing  such  motion  the  party  may 

cause  a  summons  to  be  served  on  the  judgment  debtor 
in  like  manner  and  with  like  effect  as  in  an  action  at 
law.  In  case  such  judgment  debtor  be  dead,  the  sum- 
mons may  be  served  upon  his  representatives  by  pubU- 
cation,  as  in  case  of  a  non-resident,  or  by  actual  service  of 
the  summons. 

3.  The  summons  shall  be  substantially  the  same  as  in 
an  action  at  law,  but  instead  of  the  notice  therein  re- 
quired, it  shall  state  the  amount  claimed  or  the  property 
sought  to  be  recovered,  in  the  manner  prescribed  in  sub- 
division 1  of  this  section. 

4.  The  judgment  debtor,  or  in  case  of  his  death  his 
representatives,  may  file  an  answer  to  such  motion  within 
the  time  allowed  to  answer  a  complaint  in  an  action  at 
law,  alleging  any  defense  to  such  motion  which  may 
exist.  If  no  answer  be  filed  within  the  time  prescribed, 
the  motion  shall  be  allowed  of  course.  The  moving 
party  may  demur  or  reply  to  the  answer.     The  party 
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opposed  to  the  motion  may  demar  to  the  same  or  to  tho  |>^^>>  i^^ 

reply.    The  pleadings  shall  b©  subscribed  and  verified, 

md  the  proceedings  conducted  as  in  an  action  at  law.      dormuit  judg 

5.  The  word  "representatives"  in  this  section  shall  be 
deemed  to  include  any  or  all  of  the  persons  mentioned 
in  snbdiviaion  2  of  section  276  [273]  in  whose  posses- 
sion property  of  the  judgment  debtors  may  be,  which  is 
liable  te  be  taken  and  sold  or  delivered  in  satisfaction  of 
ihe  execatlon,  and  not  otherwise. 

6.  The  order  shall  specify  the  amount  for  which  exe- 
ntion  is  to  issue,  or  the  particular  property  possession 
of  which  is  to  be  delivered;  it  shall  be  entered  in  the 
journal  and  docketed  as  a  judgment,  and  a  roll  thereafter 
prepared  and  filed,  or  a  final  record  made  of  the  proceed* 
ings,  as  the  case  may  be,  in  the  same  manner  as  a  judg- 
ment 

XncatJon  on  damuuit  Judg-  Moore,  Z  Or.  1S9;  Strong  t.  BanAaH, 
unt— In  New  York  and  other  0  Id.  496.  The  application  cannot  b« 
Wci  it  ii  held  under  somewhat  resisted  hy  showiCK  ajiy  matter  bap- 
■uiihr  Mutions  that  the  application  pening  anterior  to  the  judgment,  bnt 
Dut  be  made  wiUiiu  tlie  period  for  the  execution  mnat  issna  onles*  tJte 
afcning  JDdgmenta  provided  by  the  jadgment  liaa  been  satiafi«d  or  ceased 
ibtiiU  of  liniitatioEu :  Keruiedy  v.  to  exut,  or  the  jadgment  debtor  for 
XSiii  Abb.  Fr.  132.  Id  this  state  some  reason  has  been  releaaed  from 
itiilKld  tbrt  UtB  provision  concern-  bis  liability:  Lee -v.  Watiint,  13  How. 
iag  tba  time  for  commencing  actions  Pr.  ITS.  The  proceeding  nnder  Hat 
•»  juigmeata  (on/e,  §  6  [6])  does  not  section  is  in  the  nature  of  a  separate 
ikJj  to  domestic  jadgments,  and  proceeding.  The  jadgmentrolliBpre- 
'oil  •  domestic  judgment  caa  only  pared  and  filed  in  the  same  manner 
be  enforced  after  Sve  years  vnder  the  as  upon  the  judgment  in  the  first  in- 
imiBaai  of  this  section:  Mm-ek  -r.  stance:  Ladd  r.  Jligler,  5  Or.  290. 

i  296.  [293.]     Whenever  real  property  is  sold  on  exe-  oct  u.  un 
cution,  the  provisions  of  this  section  shall  apply  to  the  - 
subsequent  proceedings. 

1.  The  plaintiff  in  the  writ  of  execution  shall  be  en- 
titled, on  motion  therefor,  to  have  an  order  confirming  the 
5ale,  at  the  term  next  following  the  return  of  the  execu- 
tion, or  if  it  be  returned  in  term  time,  then  at  such  term, 
anlesa  the  judgment  debtor,  or  in  case  of  his  death,  his 
Kpresentative,  shall  file  with  the  clerk  ten  days  before 
nch  term,  or  if  the  writ  be  returned  in  term  time,  then 
£w  days  after  the  return  thereof,  his  objections  thereto. 

2.  If  such  objections  be  filed,  the  court  shall,  notwith- 
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standing,  allow  the  order  confirming  the  sale,  unless  on 
-  the  hearing  of  the  motion  it  shall  satisfactorily  appear 
that  there  were  suhstantial  irregularities  in  the  proceed- 
ings concerning  the  sale,  to  the  probable  loss  or  injury 
of  the  party  objecting,  tn  the  latter  case,  the  court  shall 
disallow  the  motion,  and  direct  that  the  property  be  re- 
sold, in  whole  or  in  part,  as  the  case  may  be,  as  upon  an 
execution  received  of  that  date. 

3.  Upon  the  return  of,  the  execution,  the  sheriff  shall 
pay  the  proceeds  of  the  sale  to  the  clerk,  who  shall  then 
apply  the  same,  or  so  much  thereof  as  may  be  necessary, 
in  satisfaction  of  the  judgment.  If  an  order  of  resale  be 
afterwards  made,  and  the  property  sell  for  a  greater 
amount  to  any  person,  other  than  the  former  purchaser, 
the  clerk  shall  first  repay  to  such  purchaser  the  amount 
of  his  bid,  out  of  the  proceeds  of  the  latter  sale. 

4.  Upon  a  resale,  the  bid  of  the  purchaser  at  the  former 
sole  shall  be  deemed  to  be  renewed  and  continue  ip 
force,  and  no  bid  shall  be  taken  except  for  a  greater 
amount.  If  the  motion  to  confirm  be  not  beard  and  de- 
cided at  the  term  at  which  it  is  made,  it  may  be  con- 
tinued and  heard  and  determined  before  the  judge,  or  at 
any  term  thereafter.  An  order  confirming  a  sale  shall 
be  a  conclusive  determination  of  the  regularity  of  the 
proceedings  concerning  such  sale,  as  to  all  persons,  in 
any  other  action,  suit,  or  proceeding  whatever. 

5.  If  after  the  satisfaction  of  the  judgment  there  be 
any  proceeds  of  the  sale  remaining,  the  clerk  shall  pay 
such  proceeds  to  the  judgment  debtor,  or  his  representa- 
tive, as  the  case  may  be,  at  any  time  before  the  order  is 
made,  upoh  the  motion  to  confirm  the  sale,  provided 
such  party  file  with  the  clerk  a  waiver  of  all  objections 
made  or  to  be  made  to  the  proceedings  concerning  the 
sale;  but  if  the  sale  be  confirmed,  such  proceeds  shall 
be  paid  to  such  party  of  course,  otherwise  they  shall  re- 
main in  the  custody  of  the  clerk  until  the  sale  of  the 
property  has  been  disposed  of. 
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Conflrmataonof  axacution  sals.  KoMer  v.  Ban,  2  San.  IfiO;  or  where  Oct 

—The  coufinnataon   ia   merely    one  notice  was  not  prpperlj  given:  Sogtn  ^^ 

rtep  in  tie  coarse  of  an  eiecntioa  t.  OdirUree,  4  Houst.  452;   Craig  v. 

■ale.    It  does  not   divest  title   nor  Fox,    IG  Ohio,   663.     Tbe  purchaser 

dispense  with  the  ncceuity  for  exe-  cannot  object  to  confirmation  becaose 

cation   ol  a  deed:    W^eler  v.   BUI,  of  delay  nnless  he  protested  against 

3  Sneed,  333;  Eri  v.  £r&,  9  Watts  snch  delay:  Mayor  v.   Wici,  ]50hlo 

ft  S.  147.     Tbe  court  can  only  con-  St.  54S.      The  officer  should  c 

firm  or  reject  the  sale  reported;   it  """ ^       »  ..  .      i 

tanaut  modify  the  terms  or  declare 

nucther  perwa  the  pnrchaser  or  best 

bidder:  Kinnear  t.  Lee,  28  Md.  488; 

OAhj  L.  Im.  Co.  v,  Goodin,  10  Ohio  St.  ■ 

557.    The  judgment    debtor,  or  hia  tion  of  the  regularity  of  the  procead- 

represcntative  m  case  of  his  desith,  ia  ings  concemiag   the    sole  as  to  all 

thB  proper  party  to  object  to  con-  parsons  in  any  other  action,  suit,  or 

finuation  of  a  Bharlff'a  sue:  jUiller  v.  proceeding:   Doiph  v.  Barney,  B  Or. 

Bant  of  BrUit/t  CofttniMa,  2  Or.  291.  191;  Wright  v.  Yoang,  G  Id.  87;  Meltae 

Here  judgment  creditors,  not  parties  v.  Daviner,  S  Id.  63;  Willit  v.  ffU/iol- 

to  the  action,  cannot    appear  on  a  son,  25  La  Ann.  545;  CoC:trv  v.  Coie,  23 

motion  for  confirmation  of  an  ezecii'  Md.  276. 

tio3  sole :   MiUtr  v.  Oregon  C.  Ufa-        Upon  setting  aside  a  sheriS's  sale,  a 

Co.,  3  Id.  27.     Confirmation  should  resole  must  be  in  accordance  with  this 

be  refused  if  the  statute  has  not  been  sectionor  itwiU  beinsnfficient:  Trvl- 

followed  in  making  the  sale,  as  where  HiHI^  t.  Kofotd,  S  Or.  436. 

lbs  sheriff  sold  real  proper^  without        The  order  confirming  or  rejecting  a 

fint  seeking  penaoal  property  which  sheriff's  sale  is  app^lable:  Dell  v. 

was  owned  by  the  jnt^ent  debtori  Bitet,  10  Or.  359. 

§  297.  [294.]     If  the  purchaser  of  real  property  sold  oct  u.  ism, 

OR  execution,  or  his  successor  in  interest,  be  evicted '■ — 

therefrom  in  consequence  of  the  reversal  of  the  judgment,  purehsset 
he  may  recover  the  price  paid,  with  interest  and  the  costs 
and  disbursements  of  the  suit  by  which  he  was  evicted, 
from  tbe  plaintiff  in  the  writ  of  execution. 

Bemedy    for    svictiOD.  —  This  title,   notwithstaaditig  the  reversal;  , 

provision   merely   affords  a  remedy  that  doctrine  is  so  far  modified  thatiE 

which  the  common  law  did  not.     It  theplaintiff  himself  be  the  purchaser, 

does  not  deal  with  the  qnestion  as  to  the  former  owner,  after  reversal,  may 

when  on  execution  or  a  sale  shall  be  at  his  election  either  have  the  sale  set 

deemed  valid,  and  when  not:  Hunt  v.  aside  and  be  restored  to  the  poasession, 

XoHCib,  3SCaI.  377;    TToodeoet  v.  .Bm-  or  have  his  action  for  damages:  /?ct/- 

Bttt,  1  Cow.  711;  a  C,  13  Am.  Dec  fu>ldt  v.  Hotmer,  46  Cal.  628;  Beynolda 

568.  V.  Sarrit,  14  Id.  667;  S.  C,  70  Am. 

Tbe  doctrine  formerly  prevailed  Dec  459;  Jolinton  v.  Lamping,  34 
Uiat  whenever  a  sale  was  mode  under  CaL  293.  Where  the  property  was 
•n  erroneous  decree  or  judgment^  not  the  property  of  tlie  defendant, 
which  was  afterwards  reversed,  the  but  wholly  that  of  a,  stranger,  the 
conrt  rendering  the  judgment  having  court  held  it  was  a  sale  ol  prop- 
jurisdiction  of  thsperson&nd  subject-  erty  "not  subject  to  execution  and 
matter,  Uie  purchaser  acquired  a  good  sate":  (Ttom  v.  2an«,  47  Id.  603. 

§  298.  .[295.]     When  property  liable  to  an  execution  ort.  u,  isca 

against  several  persons  is  sold  thereon,  and  more  than  a — — 

due  proportion  of  the  judgment  ia  levied  upon  the  prop-  amoDBjoint 
erty  of  one  of  them,  or  one  of  them  pays  without  a  sale,  debtors. 
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Oct.  II.  186%      more  than  his  proportion,  he  may  compel  contributions 

— '■ from  the  others;  and  when  a  judgment  is  against  several, 

^DKloiot'    and  is  upon  an  obligation  or  contract  of  one  of  them  as 
irtS^         aecurity  for  another,  and  the  surety  pays  the  amount,  or 
any  part  thereof,  either  by  sale  of  his  property  or  before 
sale,  he  may  compel  repayment  from  the  principal.    In 
such  cases,  the  person  so  paying  or  contributing  shall 
be  entitled  to  the  benefit  of  the  judgment  to  enforce  con- 
tribntion  or  repayment,  if  within  thirty  days  after  his 
payment  he  file  with  the  clerk  of  the  court  where  the 
judgment  was  rendered  notice  of  his  payment  and  claim   | 
to  contribution  or  repayment;  upon  filing  such  notice,   i 
the  clerk  shall  make  an  entry  thereof  in  the  margin  of  | 
the  docket  where  the  judgment  is  entered. 

8u1>n>^tl(m. — It  wu  held  that  bo  gnbrogatad  to  tha  rights  of  tiu 

wharo  pUinttS'  imd  Graea  were  joiatly  plaintifT  to  the  extent  of  the  unaimt 

li^laoo  iijudgmsiit,  ind  Green  paid  miibylam:  Cofeev.  Teat,  ITCjI.SIS; 

the  whole  amoiint,  he  wm  entitled  to  tfm&ner  t.  Hiek^  4  Johns.  Ch.  532. 

ocLiLiMa,  g  299.   [296.]     Upon  a  sale  of  real  property,  when  the 

estate  is  less  than  a  leasehold  of  two  years  unexpired  term, 

BTOP^m!^      the  sale  shall  be  absolute.     In  all  other  cases  such  prop- 
«  emp  on.    ^^^^  ^sSi  be  subject  to  redemption,  as  hereinafter  pro- 
vided in  this  title.     At  the  time  of  sale  the  sheriff  shall 
give  to  the  purchaser  a  certificate  of  the  sale  containing,— 

1.  A  particular  description  of  the  property  sold; 

2.  The  price  bid  for  each  distinct  lot  or  parcel; 

3.  The  whole  price  paid; 

4.  When  subject  to  redemption,  it  shall  be  so  stated. 
The  matters  contained  in  such  certificate  shall  be  sub- 
stantially stated  in  the  sheriff's  return  of  his  proceedings 
npon  the  writ. 

Oertificat«  of  lala.  —  It  has  been  47;  Ehleringer  t.  UDriantu,  10  lava, 

held  that  the  provision  for  a  certiS-  78. 

eata  of  sale  ia  merely  directory,  and         When  UIs  vatt.  —  On  an  execution 

that  it  will  not  affect  the  vaUoity  of  rale    the    parchaaer    acquires     tbe 

the  eale,  or  at  Isaat  a^aini^t  all  but  debtor's  title  at  the  data  of  the  tery: 

purchaaera  withontnotioo:  Jdotson  t.  Fith  i.  Foaiie,  58  OaL  373.     Doring 

Yoiaig,  f>  Cow.  269;  S.   C,   16  Am.  the  peiiod  oE  redemption  the  legal 

Dec.  473;  Bama  t.  Kerlingtr,  7  Minn,  title  lb  in  tbe  mort^gor:  Simpmn  v. 

62.  Cattle,  62  Id.  044.     The  purchaaerbe- 

CertifieaU  mapbt  attigittd  ao  as  to  fore  and  after  the  time  for  redemptioa 

Test  in  the  oasignee  the  right  to  take  expires  has  a  leviable  interest,  though 

tbe  deediuhisname:  Blount -v.  Dat^,  tho  sheriff's  deed  has  not  been  cie- 

2  Vev.  10;  jS'pioAn  v.  OiOapit,  17  lU.  cot«d:   Page  y.   Rogtri,   31  Id.   301; 
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Damrqt  v.  Moron,  4  Id.  IW;  Ottf  t.  debt  or    mortgage  npon  which  the  oct,  11  US% 

JKAfielon,   6  Id.   892;    ifeMUlan  t.  jadgmont  w»b  rendered!  "lor  dooa  a  SMS^ 

Sidardt,  9  Id.  412;  SmUA  t.  CoMx,  rodomptioner,  m  Buoh,  or  an  Mjignee 

17  Bub.   167;   Omnniittgt  v.   Cot,  10  ol  the  certificate  of  sale,  even  when 

Cal.  531:   Peop/e  t.  Mayheie,  26  Id.  plaintiff  in  themit  was  the  pnrchaier, 

a^K       rr\ .-I —J 1  ..-4  . : : ».    i_* ^_iVji i*_  _ 


8  300.   [297.]     Property  sold  subject  to  redemption,  oet  11, 
3  provided  in  the  last  section,  or  any  part  thereof  sep-  — 


Who  mar 


arately  sold,  may  be  redeemed  by  the  following  persona  ladBem"' 
or  their  successors  in  interest: — 

1.  The  judgment  debtor  or  his  successor  in  interest  i80r.«7i, 
in  the  whole  or  any  part  of  the  property  separately  sold; 

2.  A  creditor  having  a  lien  by  judgment,  decree,  or  laor.m. 
mortgage  on  any  portion  of  the  property,  or  any  portion 

of  any  part  thereof,  separately  sold,  subsequent  in  time 
to  that  on  which  the  property  wtis  sold. 

The  persons  mentioned  in  subdivision  2  of  this  sec- 
tion, after  having  redeemed  the  property,  are  to  be 
termed  redemptioners. 

Who  m&y  redeem.  — Defendant  Judgment  debtor  who  ^ya  ahoriff 
can  redeem,  notwithatandiiig  he  haa  the  rademption  money  in  tune  will  be 
convejed  to  another:  Yoakum  v.  deemed  to  wnive  the  aheriff'a  act  of 
Bowtr,  Gl  CaL  630;  Jona  v.  Plaaien'  delivering  the  deed  to  the  purchaser 
Bank,  5  Humph.  610;  LMagaion  v.  if  the  money  ia  after  roch  delivery 
Antoux,  66  N.  Y.  507.  A  defendant  taken  from  the  eheriff:  WUHtu  v. 
mav  redeem  after  ha  hot  been  com-  Wiiion,  51  Col.  213. 
p«lled  to  transfer  all  hia  aaseta  to  a  re-  This  statute  ia  not  a  sabstitute  for 
ixiyeT:  lAvir^/iioifv.  Araoux,  gupra,  A  the  right  to  redeem  of  a  junior  mort- 
gcanteooraaaignae,  or  a  troateeof  ab-  gagee  by  the  general  principles  of 
Bconding  or  concealed  debtor,  ia  a  auo-  equity.  If  not  made  a  party  to  the 
eeasor  in  interest  in  the  mcaoing  of  decree,  he  is  not  bonnd  If  made  a 
thia  sectiou:  Hepburn  v.  Eerr,  9  party,  he  may  redeem  before  the  fore- 
Humph.  72C;  S.  C.,  51  Am.  Dec.  686;  closure:  Titoiumne  If.  Co.  v.  Sfdiprnd:, 
Pl^4  V.  RUq/,  15  Wend.  248.  16  CaL  629;  but  not  after:  Lauriat  v. 

Creditora  having  no  mortgage  lien,  StraOon,  0  Saw.  .338.  This  section 
who  have  not  reduced  their  claims  to  appliM  equally  to  soles  under  fore- 
a  certikinty  by  action  and  judgment,  dosure  decrees  as  to  others;  McMil- 
cunot  redoem:  Wooda  v.  HeOamdc,  Ian  y.  Richards,^  CaL  ilZ.  The  legal 
10  Yerg.  133.  A  creditor  of  one  title  is  in  the  mortgagor  during  the 
eo-teo&nt,  if  he  would  redeem  hia  period  of  redemption:  8imp*oa  v. 
iMac's  iutereat,  must  radaem  the  OatOe,  52  Id.  614. 
whole  tract:  Eldridge  v.  Wrighl,  65  When  a  subsequent  mortgagee  can 
Qd.  631.  A  jndgincnt  creditor  may  redeem  premises  from  a  sale  under  a 
itdeem,  though  his  judgment  be  by  judgmentupoumechanics'liena:  Oarn- 
emifetsioD:  Snyder -r.  Warren,2Cov.  lie  v.  WoU,  15  CaL  510.  A  party 
GIS;  S.C.,  14  Am.  Deo.  51S.  Because  who  haa  no  interest  iu  mortgaged 
oae  has  other  adequate  securities,  he  property  when  the  action  for  fore- 
ii  not  therefore  prevented  from  re-  closure  of  the  same  ia  commenced, 
deeming:  Huir  v.  Latch,  7  Barb,  who  buys  ptndenU  lite,  and  after  no- 
Hl.  Oaa  creditor  may  redeem  from  tice  of  pendency  of  action  tiaa  been 
uother:  JaekxHt  v.  Badd,  7  Cow.  filed,  ia  not  a  ncccsaary  party  to  a 
K>8;  /person  v.  Shorter,  9  Ala.  713;  foreclonute  auit;  see  also,  tor  other 
Fa^r.  Fleming,  2N.  Y.  484.  matters,  Horn  v.  Janes,  23  Id   101; 
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«Perhiruv.  Center,  35CaL713.     It    a  redemptioaer,  and  girea  a  certifiota 
"  '-^ '--' -n  Blad:  V.  0*rieiitat,     of  redamptioD     '' "   "      •    ■■    ■ 


~  58  Id.  5G,  that  a,  mortgagee  who  has  person  con  acquire  is  tbo  iuterasL  □{ 
docketed  a  jtidoment  for  de&ciencv  on  thaparcbaserupnrcfaaser:  Abadiev. 
a  forecloBaro  «ale  caimat  redeem  uom    Ziolwro,  3SId.390.    Third  persons  have 


c»iB  who  has  regularly  redeemed  under    noruht  to  inqnire  from  what  » 

a  judgment  lien.  a  redemptionargets  thetaoney:  Seaie 

The  expression  "lien  on  which  the  t.  Doiuie,  17  Id.  486. 

property  was  sold,"  etc.,  was  held  to  Payment  by  ^e  debtor  extingnishe* 

refer  to  the  lien  which  Uie  action  was  the  purchaser's  right,  and  if  ho  takes 

bronght  to  enforce,  and  not  to  the  liens  a  tTiuiEf er  of  the  certificate,  and  oI>- 

of  BObsequent  encnmbrancers    mode  tains  the  sheriff's  deed  instead  of  a 

parties:  Frijikv.  Mtirphj/,  21  CaL  112.  certificate  of  redemptioQ,  that  cannot 

Redemptiouer  niiist  moke  his  offer  direst  the  liea  of  a  subsequent  judo- 

to  redeem  in  the  character  ia  which  meot:  McCarty  T.  Ohrittie,  13  Cal.  79. 

he  is  entitled  to  do  so:  Mcilillan  v.  Tender  of  redemption  monoy  is,  as  to 

SkAardt,  9  OaL  413;  Hathii  v.  Mem-  the  extinguishment  of  the  purchaser's 

hve,   14   Id.   69.     If    the    purchaser  lien,  equivalent  t«payment:  Henhejf 

tnata  one  not  entitled  to  Mdeem  aa  r.  tiainU,  63  Id.  Ti. 

%  301.  [298.]  A  lien  creditor  may  redeem  the  prop- 
-  erty  within  Butty  days  from  the  date  of  the  order  con- 
firming the  Bale,  by  paying  the  amount  of  the  purchase 
money,  with  interest  at  the  rate  of  ten  per  centum  per 
annam  thereon  from  the  time  of  sale,  together  with  the 
amount  of  any  taxes  which  the  purchaser  may  have  paid 
thereon,  and  if  the  purchaser  be  also  a  creditor  having 
a  lien  prior  to  that  of  the  redemptioner,  the  amount  of 
such  lien,  with  interest. 

When   lien   creditor  may  re-  CaL  162;  Lvttle  t.  Btherlu,  10  Yerg. 

deom.  — Redemption  con  be   mode  389;  hnt  "legal  tenders    are,  where 

only  by  paying  the  whole  sum  bid  on  the  judgment  or  lien  is  payable  gen- 

aay  distinct  piece  sold  separately,  and  erolly  in   money:  Pcoplt  v.  Jfajnen^ 

not  by  paying  a  portion  of  the  bid  26  (M.  S6G.     An  effort  to  redeem  it 

equal  to  the  mtereet  of  the  redcmp-  ineffactnal    if    any   portion    of    the 

tioncr  in  the  pikrcel  sold:  People  v.  aoionnt  paid  is   coonterfeit   miMiey, 

McEtaaa,    23    Cal.    67;    Hamlaiu  v.  where  there  was  nutaal  miatake;  but 

Vinrjfurd,  14  HL  26;  S.  C,  66  Am.  in  such  case  a  court  of  oqnity  wiU 

Dec.  478;  and  see  Quinn  v.   Ktmry,  ralicve:  PoiatiUt\.  Hall,  46  Id.  192. 

47   Cal.   160.     In  Simpson  v.   CatlU,  The  judgment  debtor  baa  the  whole 

02  Id.  644,  it  is  determined  that  a  of  the  last  day  in  which  to  redeem: 

judgment  creditor  who  purchases  at  Perham  v.  Kvper,  CI  Cal.  331- 

an   execution    sale    for   a  sum    less  The  payment  is  not  compnlMry, 

than  the  amount  of    the  judgment  and    an  excess  paid    to    the  sheriff 

does  not  have  a  lien  on  the  land  for  under    protest  cannot   be  recovered 

the  residua  which  tbo  judgment  debt-  back  from  the  purchaser,  though  it 

or  or  a  redemptioner  wonld  hare  to  may  from  the  sheriff!     Interest  on  tbe 

pay  to  redeem  the  laiid,-^  thus  chong-  purchaser's  bid  beyond  the  two  per 

mg    the    old    rule.      A    redemption  cent  per  month   cannot  be  claJDwd: 

cannot  bo  made,  where  the  land  was  McMallan  v.  V'aehtr,  14  CaL  240. 

sold  on  Beveral  judgments,  by  paying  A  judgment  creditor  for  the  unpaid 

thaitmonat  of  those  judgments  which  portion  of  a  judgment  is  not  a  pur- 

as  liens  wore  paramouat  to  his  own:  chaser  having  a  prior  lien:  Sijnjitmv- 

Silliman  v.  Winr,,  7  HUl,  169.  CattU,  62  Oal.  614. 

Tbo  redemption  must  be  made  in  If  t^e  purchaser  foils  to  pay  the 

money.     Certified  checks  arc  not  suf-  taxes,   pennita   tbo  premiaa   to   be 

ficient:   TViome  v.   San  Frandaco,   4  sold,  and  buys  them  m,  lie  can  derive 
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w  lioMfii  from  tha  sale;  except  that,  one  of  two  partners,  whOa  the  poa-  Feb.  25, 18S&, 

in  eqaity,  the  amount  paid  would  seasion,  nndar  the  glieriff's  Bale,  was  ^ 

piDtnbly  be  coiuidered  an  advance  to  by  boUi  partners.     The  duty  to  pay 

iLa   jadament    debtor.      And    this  the  tax  was  several  ta  well  M  joint: 

Uuwgh  £e  premiaea  were  bid  in  by  JCtitey  v.  AbboO,  13  Cal  609. 

g302.  [299.]     If  the  property  be  so  redeemed,  any  7thji.iB^ii 
other  lien  creditor  may,  within  sixty  days  from  the  last 


centum  per  annum  thereon  from  the  date  of  the  last  pre- 
ceding redemption  in  addition,  together  with  any  taxes 
which  the  last  redemptioner  may  have  paid  thereon,  and, 
unless  his  lien  be  prior  to  that  of  such  redemptioner,  the 
amount  of  such  lien,  with  interest.  The  property  may 
be  again,  and  as  often  as  any  lien  creditor  or  redemp- 
tioner is  disposed,  redeemed  from  the  last  previous  re- 
demptioner, within  sixty  days  from  the  date  of  the  last 
redemption,  on  paying  the  sum  paid  on  the  last  previous 
redemption,  with  interest  at  the  rate  of  ten  per  centum 
per  annum  thereon  from  the  date  of  such  previous  re- 
demption, together  with  the  amount  of  any  taxes  paid 
[hereon  by  such  last  redemptioner,  and  the  amount  of 
my  liens  held  by  such  last  redemptioner  prior  to  his 
ovn,  with  interest. 

§  303.   [300.]     The  judgment  debtor,  or  hia  successor  Feb.  a% 
in  interest,  may  redeem  the  property  at  any  time  prior 


the  confirmation  of  sale,  on  paying  the  amount  of  the  msntdeb^r 
purchase-money,  with  interest  at  the  rate  of  ten  per 
centum  per  annum  thereon  from  the  date  of  sale,  together  "  or.  471. 
with  the  amount  of  any  taxes  which  the  purchaser  may 
have  paid  thereon  after  the  purchase.  But  if  the  judg- 
ment debtor  do  not  redeem  until  a^r  the  confirmation 
of  the  sale,  thereafter  he  shall  redeem  within  four  months 
from  such  order  of  confirmation,  and  not  otherwise. 

Bedamptioii      hy     judgmeat    ths  «ale  ou  eiecnUcoi,  and  do  further 
debtor.  —  Dnder  this  section  and  the    redemption   can  be  had:  Laanat  7. 
QDB  FoUovin^  if  the  indgment  debtor    Straaoa,   6  Saw.   339;  CarttBright  t, 
or  hij  nicceaor  in  interest  redeem,      W/utiar,  6  Or.  397. 
tbe  effect  is  to  terminate  the  effect  of 

§304.   [301.]     If  redemption  be  made  as  prescribed  Feb. striae, 
in  this  act,  or  when  redemption  is  made  and  a  period  of 
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Feb  15,  U8S,     sixty  days  shall  have  elapsed  without  any  other  redemp- 
— — ■ ■  tion,  the  purchaser  or  the  redemptioner,  as  the  case  may 

purchtier  or     be,  shall  be  entitled  to  a  conveyance   from   the  sheriff. 

redeoipllouer. 

If  the  judgment  debtor  redeem  at  any  time  before  the 
time  for  redemption  expires,  the  effect  -of  the  sale  shall 
terminate  and  he  shaU  be  restored  to  his  estate. 

Sheriff's    deeds     gonOTally.  —  precedence  over  mbsequent  lien*  and 

Until  the  execntioD  and   dollTciy  of  tranafen. 

tho  sheriff's  deed  no  title  veate  in  the  Oontsnts  of  deed.  —The  ■beriff'a 

pnrchauir  by   a.   Bale  on    execution:  deed  need  not  recite  tho  jiidgment 

An^unm  v.  Wta»ei,  9  CaL  103;  Spoor  and  execution.     In   settins   np    tlie 

V.  Phillipi,  27  AIs.  193;  Siailli-v.  Col-  title  in  evidence  tliey  must Xc  proved 

n'n,  17  Bub.  157.     Execution  of  the  aliunde  tho  doad:  JUtmlijaiicry  v.  Jiob- 

deed  may  be  compelled  bj  motion  in  tnaon,  40  Cul.  259;  Quirli  v.  Fall;  47 

the  original  case;   People  v.  Haddiu,  Id.  45S.    The  deed  should  recitu  t)ia 

7  WenOi  46S;  or  by  mattdamw:  Peo-  recovery  of  tho  jndgmant,  tho  names 

pfe  V.  hiain,  14  dal.  428;   People  ».  of  the  judgment  creditor  and  judg- 

FUming,  2  N.  Y.  484.  ment  debtor,  tho  issuing  of  execution 

WIiO   uuiy  execute    deed.. —  A  on  the  judgment,  uid  the  levy  and 

depnty  shorin  may  execute  the  deed,  gale  thereunder,  and  these  recitala  aia 

bnt  be  muat  do  ao  in  the  name  of  the  evidence,  and  as  against  tho  execn- 

■heriff:  Soicley  v.  Hoaard,   23  CaL  tiondobtorconcluaivo  evidence,  of  tho 

403;  Letoea  v.  TAoiTtpaon,  3  Id.  2f>6;  facta  recited,  though  not  of  the  judg- 

JadMm  V.  Biuli,  10  Johns.  224;   for  moot  imd  execution:  Ilikn  v.   Pect, 

if  heinalcesthedecdinhUownname  30  Id.  2i1;Bloodv.  Ligld,38  Id.  G53; 

it  ie  void:  Lewes  v.  Thompson,  supra.  Donai/ie  v.  Mcf^itlty,  24I(L  417;  Mayo 

The  deputy  sheriff  may  execute  the  v.  Foley,  40  Id,   281.     The   officers 

deed,  it  seems,  after  the  term  of  the  deed  ie  defendant's  deed,  and  defcnd- 

aberiffhaa  expired:  Mills  v.  Tukey,  22  ant  is  estopped  by  it:  Dodije  v.   IFoJ- 

CaL  373;   Tuale  v.  Jaciaon,  6  Wend,  ley,  22  Id.  224;  McDonald  t.  Badger, 

213;  8.  C,  21  Am.  Doc.  306i  but  not  23  Id.   309;   Cooper  v.   GaJhraiUi,   3 

after  Ilia  death:  .^nii(T»OTtv.  Brown,  9  Wash.   C,    C.   560;   Blood  v.    LiijM, 

Ohio,  181.     It  was  held  in  ^OCT^menio  3S  Col.  C53^    A  miarccital  of  tho  exe. 

V.  ^mie  Co.,  12  CaL  134,  that  where  cution  in  the  deed  will  not  nGfect  ita 

the  deed  purported  to  be  executed  validity:   Wilson  vi  Madison,  53  Id.  6. 

long  lUttcr  the  sheriff 'a  term  of  office.  The  property  should  bo  described  mth 

by  one  Todd,  aa  depnty,  it  was  necei-  such  certainty  that  it  can  ba  ascer- 

sary  to  show  his  authority.     Theshcr-  toined,  or  tlie  deed  will  be  void:  Jaci- 

iff  is  not  liable  in  damaces  for  not  toav,  Itoaeveit,  13  Johns.  97;  Deloaek 

executing  the  deed,  unless  It  ia  alleged  v.  Bank,  27  Ala.  437;  Childi  v.  Bal- 

and  prored  that  the  axeontion  defend-  lou,  5  R.  I.  537. 

ant  had  title:  Knisjht  v.  Fair,  12  Id.  When  and  to  whom  deed  mity 

"""  be  made. — It  executed  before  tho 
expiration  of  tho  period  of  redemp- 
tion, it  is  absolutely  void,  and  is  not 

ilcliverv  oE  the  deed;   the  preparing  color  of  title.     The  queation  i>  one  of 

of  tho  deed  by  the  sheriff,  and  notify-  power:  OroM  v.  FoiaUr,  21  CoL  392; 

ing  the  purchaser  that  it  ia  ready  for  Bernal  v.  Oleim,  33  Id.  G69;  Jfoori!  v. 

him,  do  not  amonnt  to  a  delivery:  Martin,  38  Id.  438;  Haii  v.  YoeU,  4S 

Jffferaon  v,  Vfeadt,  61  Cal.  573;  but  Id.  583;  Ptrham  v.  Kaper,  CI  Id.  331. 

it  ia  said  that  it  takes  eSect  when  The  redemptioner  is  entitled  to  the 

Bxccuteil,  by  rotation,  from  the  time  full  time  mentioned  in  tha  statute: 

the   iirat  lieu  in  the  proceeding  at-  B^le  v.   Dalton,  44  Id.  334;   as  to 

tachcd.whGthcrit  was  by  attachment^  whether  a  deed  will  be  set  aaida  on 

docketing  of  the  judgment,  levy,  or  the  ground  that  Uie  right  to  demand 

othecwiso:  Feldey  v.  Barr,  06  Po.  St.  it  is  barred  by  lapaa  of  time,   sea 

196;  IluicIUnga  v.  S&efrr,  46  Cal.  557;  Rueher  v.  Dooly,  49  lU.  377,  where  s 

Jackaon  v.  JMckermn,  15  Johna.  309;  conveyaDce     execnted     twenty-nins 

S.  C,  S  Am.  Dec.  236;  so  that  it  takes  years  after  the  sale  was  act  asi^ 
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nM  deed  Tt»j  be  made  to  Uie  origi-  mooey,  Mid  levied  apon  and  sold  B*s  Fsb.  SS,  ISSS, 

inl   inu«haaer:    JHce    v.    Smith,    18  interest  ia  the  Luid, — it  waa  held  tint  tfl- 

S.  YT  369;  or  to  the  owigaee  of  the  tho  porchoser   did   not  aoquira  the 

certificate  of  sale:  Blotat  v.  Dmu,  2  mortage  debt  due  from  CtoB:  Bryan 

Der.  10;  Splaim  v.  OUk^pie,  48  Ind.  r.  Sliarjt,  4  CaL  340.     The  execution 

397;   or  to    the    heirs    or    deviaaaa:  defendant    cannot    defeat   the    pnr- 

Sirnmen  r.  Palmer,  10  Rich.  08.  ohaaer's  recovery  of  poseimDn  by  set- 

WhAt    panM   by    daed.— Tfas  tins  ap « tiUe  in  some  third  paraon: 

purchaaer  acquires  all  the  right,  title,  Jfcbonald  v.  Badger,  23  Id.  309;  /oab- 

ud  ioteroat  of  the  jnd^eat  debtor,  aon  v.  Cfmiam,  3  CaineB,  ISS;  Jariaon 

and  none  other:  Dtixla  v.  Porter,  50  v.  Buah,    10  Johns.   223;   Jaekion  t. 

Cil.  4fil.     A  Diortgagor'B  tiUe  at  the  Dtmii,  18  Id.  7.     The  aheria'a   dead 

date  of  the  mortgage  paaaea  by  a,  deed  does  not  pass  a  anbaequently  acquired 

under  a  foreclosure  suit:  Stonlgomerjf  interest  of  the  debtor,  aa,  for  instance. 


21  Id.  103.    And  the  the  title  acqaired  by  entering  land  aa 

title  originatiDg  in  the  elder  liea  maat  a  homeatead  nndor  Uie  act  of  congreaa: 

prerail  over  t£at  originating  in  the  SImaraon  v.  Santome,  41  Cal.  652;  and 

Clor  hen,  provided  that  the  former  a  deed  eiecntod  before  a  judgment  is 

not  been  auffered  to  become  dor-  recovered  against   the  grantor,   but 

msnt,   or    the   proceedings    thronsh  trhich  ia  not  recorded  until  after  the 

which  it  yna  forocloaed  were  not  id-  jnd^ent    ia    docketed,   ia  good  aa 

soScient,  in  point  of  jurisdictioa,  for  against  the  sheriff's  aoJe  made  on  the 

that  porrKMc:  LiUl<\fitld  T.   Nidioit,  judgment,  if  recorded  before  the  roc- 

42Id.3Tl;ifaruti'nv.i!<;DU,  12  Wheat,  ord  of  the  sheriff's  deed:   WOcoxaonv. 

177.    If   the  jadgment  debtor  is  a  MiUer,  40  Id.  193;  and  see  Purdj/  v. 

pre-omptioner  of   public    land,   and  Iricin,   18  Id.  350,      One  who  buys 

anbsequently  to  the  sale  pays  for  the  land  in  the  adverse  poaaeasion  of  an- 

limd  and  acquires  a  patent,  it  is  eaid  other  is  barred  by  the  statute  when 

ho  holds  the  legal  title  in  Ixnst  for  a  five  yeara  have  expired  from  the  time 

purchaser  at  ahacifTs  sale:  Kengm  v.  a  cause  of  action  firat  accrued  to  any 

Qumn,  41  Cal.  326;   but  if  the  pur-  of  those  through  whom  he  has  ac- 

chascr  bought  only  port  of  the  tract,  quired  title:  Le  So]/  v.  Rogtre,  30  Id. 

he  cannot  compel  the  register  of  the  230.     Where  the  purchaser  removed 

■taCe  Und-office  ia  issue  a  patent  to  buildings  from   the  land,  and  a  re- 

him:  Jlariani  v.  JXnujherty,  46  Id.  2G.  demptioner  ,  subsequently   sued    him 

A  sheriff's  deed  executed  id  pursu-  for  the  value  of  them,  it  was  held  that 

snce  of  judgment  in  an  attachment  aa   there  was  no  evidence  that  the 

suit  takes  eSeci.  by  relation  as  of  the  boildings  were  attached  to  the  soil, 

date  at  which  the   attachment  waa  tlie  re£mptioncr  conid  not  recover: 

levied,   and   overreaches  any  aubse-  Tyler  v.  DecJxr,  10  Id.  435. 
quent  deed:  Sliarp  v.  Bcurd,  43  Id.         Deed  under  void  Judgment.  -~ 

S77;  PorUrr  v.  Pieo;  55  Id.   1E>5.     A  Where  a.  sheriff's  deed  issues  under 

purchaser  without  notice,  under  pR>-  a  void  judgment,  it  paasca  no  title: 

ceedinM  regular  on  their  face,  m  a  Oray  v.  Hcaaet,  8  Cal  6G9;  KtUy  v, 

conrt^competent  jurisdiction,  is  not  Van  AuMn,  YI  IA.  565;   Wiseman  v. 

affected  by  any  error  for  which  the  SlcNulty,  25  Id.  236.     Where  eiecu- 

jnilgment  might  be  reversed  on  ap-  tion  is  erroneous,  it  is  voidable;  where 

peal;  nor  by  sny  secret  vice  in  the  irregular,  void.      Execution  for  too 

jnd^neat  not  appearing  on  the  face  much    money  is  erroneous    merely. 

of  the  record.     He  is  bound  to  in-  ErToneans  executions  cannot  be  collat- 

qaire  whether  it  appears  on  the  face  erally  attacked:  Hunt  v.  Loucts,  38 

of  the  record  that  the  conrt  bad  juris-  Id.  376;  bnt  one  who  takes  an  aasign- 

dicdon,  and  whether  there  is  a  valid  ment  of  on  erroneons  judgment,  issues 

execatiOD,  but  uothing  more:  Steve  execution,  and  purchases  under  the 

V.  Kemedy,  43  Id.  650.  execution,  is  not  entitled  to  protec- 

Whcre  A  conveyed  land  to  B,  and  tion  as  a  bona  Ji<U  purchaser,  and  is 

alluwed  part  of  the  pnrchMe-money  liable  in  an  action  for  damages  caused 

to  remain  unpaid;  B  afterwards  sold  by  the  sale;  Rtynolda  v.  Uosmer,  45 

psrt  of  the  land  to  0,  who  had  no  Id,  617;  aee  WelU  v.  SU/ut,  9  Id.  479. 

notice  of  A's  hen  as  vendor,  and  gave  Where  the  execution  creditor  asked 

a  mortgage  to  B  for  part  of  the  pur-  the    execution    debtor   to    purchase 

chase-money;  A  obtained  jndgment  the  land   for  him.  and  the  defend- 

Siuiut  B  lor  the  unpaid  purchue-  ant  pnrobased  and  took  the  certiS- 
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cats  in  his  own  name,  and  aftcnrarda  gravt,  16  Id.  562;  S.  C,  76  Am.  Dec 

the   sheriff's  deed  was   eiecnted   to  S61;  Branham  v.  Magor,  24  CbL  COS. 

~~  him,  the  court  iield  that  there  was  Where  the  clerk,  without  an  order 

a  trust,  and  that  as  there  was  fraud  of  court,  wrongfully  includes   costs 

the  BtaCute  did  not  commence  ran-  in   a    jndgment   after    it    has  been 

ning  till  the  discovery  of  the  fraud:  entered,   a   sale   of   land    under    an 

Currq/v.  Allen,  3iCai.2ff].    Iheptu^  eiccutioo  istued  on  such  judgment 

chaser  cannot  claim  to  be  reimbuned  confers  no  title   on   the   pur<£aaer: 

the  purchaae-monej'  by  reason  of  the  Emerte  v.  A  barado,  64  Id.  629. 
failnre  of  the  titlei  Boggs   v.  Har- 

§  805.  [302.]     The  mode  of  redeeming  shall  be  as 

■"  provided  in  this  section. 

•  1.  The  person  seeking  to  redeem  shall  give  the  pur- 
chaser or  redemptioner,  as  the  case  may  be,  two  days' 
notice  of  his  intention  to  apply  to  the  sheriff  for  that 
purpose.  At  the  time  and  place  specified  in  such  notice, 
such  person  may  redeem  by  paying  to  the  sheriff  the  sum 
required.  The  sheriff  shall  give  the  person  redeeming  a 
certificate,  as  in  case  of  sale  on  execution,  adding  therein 
the  sum  paid  on  redemption,  from  whom  redeemed,  and 
the  date  thereof.  A  party  seeking  to  redeem  shall  sub- 
mit to  the  sheriff  the  evidence  of  his  right  thereto,  as 
follows: — 

1.  Proof  that  the  notice  required  by  this  section  has 
been  given  to  the  purchaser  or  redemptioner  or  waived. 

2.  If  he  be  a  lien  creditor,  a  copy  of  the  docket  of  the 
judgment,  or  decree  under  which  he  claims  the  right  to 
redeem,  certified  by  the  clerk  of  the  court  where  such 
judgment  or  decree  is  docketed,  or  if  he  seek  to  redeem 
upon  a  mortgage,  the  certificate  of  the  record  thereof. 

3.  A  copy  of  any  assignment  necessary  to  establish  his 
claim,  verified  by  the  affidavit  of  himself  or  agent;  an 
affidavit  by  himself  or  agent  showing  the  amount  then 
actually  dtie  on  the  judgment,  decree,  or  mortgage. 

4.  If  the  redemptioner  or  purchaser  have  a  lien  prior 
to  that  of  the  lien  creditor  seeking  to  redeem,  such  re- 
demptioner or  purchaser  shall  submit  to  the  sheriff  the 
like  evidence  thereof  and  of  the  amount  due  thereon,  or 
the  same  may  be  disregarded. 

When  two  or  more  persons  apply  to  the  sheriff"  to 
redeem  at  the  same  time,  he  shall  allow  the  person  hav- 
ing the  prior  lien  to  redeem  first,  and  so  on.     The  sheriff 
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ahall  immediately  pay  tlie  money  over  to  the  person  from  9=^">  i*^ 

whom  the  property  is  redeemed,  if  he  attend  at  the  re- 

demptioQ,  or  if  not,  at  any  time  thereafter  when  de-  proceedingto 

'  reaesin. 

manded.  Where  a  sheriff  shall  wrongfully  refuse  to  allow 
any  person  to  redeem,  his  right  thereto  shall  not  be  pre- 
judiced thereby,  and  upon  the  submission  of  the  evi- 
donee  and  the  tender  of  the  money  to  the  sheriff  as 
herein  provided,  he  may  be  required  by  order  of  the 
court  or  judge  thereof  to  allow  such  redemption. 

§  306.   [303.]     Until  the  expiration  of  the  time  allowed  Oict.  n,  isea 

for  redemption,  the  court  or  judge  thereof  may  restrain 

the  commission  of  waste  on  the  property  by  order  granted  K'r&in  vbhc 
with  or  without  notice,  on  the  application  of  the  pur- 
chaser or  judgment  creditor;  but  it  shall  not  be  deemed 
waste  for  the  person  in  possession  of  the  property  at  the 
time  of  sale,  or  entitled  to  possession  ailerwards,  during 
the  period  allowed  for  redemption  to  continue  to  use  it 
in  the  same  manner  in  which  it  was  previously  used;  or 
to  use  it  in  the  ordinary  course  of  husbandry;  or  to  make 
the  necessary  repairs  to  buildings  thereon;  or  to  use 
wood  or  timber  on  the  property  therefor;  or  for  the  re- 
pair of  fences;  or  for  fuel  in  his  family  while  he  occupies 
the  property. 

§  307.    [304.]    The  purchaser  from  the   day  of  sale  oct.  u,  jbh. 

until  a  resale  or  a  redemption,  and  a  redemptioner  from 

the  day  of  his  redemption  until  another  redemption,  topo^Mioo. 
shall  be  entitled  to  the  possession  of  the  property  pur-  ,-.3^ 
chased  or  redeemed,  unless  the  same  be  in  the  possession 
of  a  tenant  holding  under  an  unexpired  lease,  and  in 
such  case,  shall  be  entitled  to  receive  from  such  tenant 
the  rents  or  the  value  of  the  use  and  occupation  thereof 
during  the  same  period. 

Bight  to  pOMMBJon.  — The  pnr-  at  &  judicial  sale  lopoaBewioii,  tbongh 

chuer  at  a  jadiciaj  sala  is  entitled  to  it  provide  for  repaymeiLt  oE  the  valae 

the  possessioa  of  property  when  not  of  tha  use  and  occupation  in  caaa  of 

in  paoeeaaioit  of  a  t«iiaat  folding  over  failure  in  jadgment:  Bank  of  BritUh 

■mdcr  an  unexpired  lease,   and  bis  Columliia  v.  HarUne,  0  Id.  338.     The 

rights  fo  to  the  extent  oE  uaiuF  and  judgmeut  debtor  redesming  may  re- 

(iccapyiiig  the  premiaea  for  ordinary  cover  the  value  of  the  crop  growing 
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TITLE    II. 

PROCEEDINGS  AfXSB.  EZEGDTION. 
1 808.     Order  to  eituiiiae  jndgment  debtor. 
{  S09.     Examination  of  judgment  debtor,  and  prooeedinga 
S  310.     Kestraining  order  against  judgment  debtor, 
j  311.     When  JQdgment  debtor  may  bs  aireated. 
S  312.     Order  to  examiua  giimiBhee,  and  prooeedinga  thereon. 
S  313.     Wbat  earnings  of  a  judgment  debtor  exempt. 
%  314.     What  ofGcera  not  liable  to  answer  as  garniibee. 

308.   [305.]    After  the  issuing  of  an  execution  against 
'  property,  and  upon  proof  by  the  affidavit  of  the  plaintiff 


ladginent  in  the  writ,  or  otherwise,  to  the  satisfaction  of  the  court 
or  judge  thereof,  that  the  judgment  debtor  has  property 
liable  to  execution,  which  he  refuses  to  apply  towards  the 
satisfaction  of  the  judgment,  such  court  or  judge  may,  by 
an  order,  require  the  judgment  debtor  to  appear  and 
answer  under  oath  concerning  the  same,  before  such 
court  or  judge,  or  before  a  referee  appointed  by  such 
court  or  judge,  at  a  time  and  place  specified  in  the  order. 

Bupplomentaiy      proceedinga  private  corporation,  not  having  been 

hereunder  are  said  to  be  purely  legal  declared  a  dividend  in  tbe  bands  ot  a 

in  tbeir  nature,  and  limited  to  a  par-  stockbolder,  aiv  sobject  to  execntjon 

tioolar  object  and  mode  of  investigo-  against  the  corporation,  and  tite  exe- 

tion,  and  cannot  bo  used  to  enforce  a  cution    creditor  is    entitled    *~    "~~ 


n  by  virtue  of  a  chattel  mortga^:  remedy  under  this  provision  to  enforce 
a.notBlet  T.  Htrbert,  11  Or.  64;  S.  C.,  payment  of  hia  demand:  Httghtt  v. 
Id.  241.     The  property  or  funds  of  a    OngomcmR'yCo.,UlA.  \SS. 


ortu,i9G2,         §309.  [306.]     On  tbe  appearance  of  the  judgment 

debtor,  be  may  be  examined  on  oath  concerning  his 

oMiidgment  property.  His  examination,  if  required  by  the  plaintifT 
in  the  writ,  shall  be  reduced  to  writing,  and  filed  with 
the  clerk  by  whom  the  execution  was  issued.  Either 
party  may  examine  witnesses  in  his  behalf,  and  if  by 
such  examination  it  appear  that  the  judgment  debtor 
has  any  property  liable  to  execution,  the  court  or  judge 
before  whom  the  proceeding  takes  place,  or  to  whom  the 
report  of  the  referee  is  made,  shall  make  an  order  re- 
quiring the  judgment  debtor  to  apply  the  same  in  satis- 
faction of  the  judgment,  or  that  such  property  be  levied 
on,  by  execution,  in  the  manner  and  with  the  effect  as 
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provided  in  title  I,  of  this  chapter,  or  both,  as  may  f^"-  'f*^ 
Beem  most  likely  to  affect  the  object  of  the  proceeding. ; 


ExamiiLatioii.  —  A  garaiihee  can  Id.   17{  and  see  Brmon  v.  ifoart,  Gl  ol judgment 

be  nqnired  to  uuirer  only  M  to  hia  Id.   432,   and  Harlman  v.  Obxra,  SI  ™™^- 

lialiility  to  tlia  debtor  defendant  at  Id.   SOI.     Bat  where  it  waa  ordered 

tima  oi   tbe  ftajniatunent;  Norrit  v.  to  be  paid   into   court,  the  aupreme 

RtrgavM,  4  Cal.  410.  conrt  held  it  mode  no  difference  in 

Oraer  to  hand  over  property,  tbe  mbstantial  rights  of  the  partiea, 

etc.  — This  order  cannot  be  mode  on  and  the  plaintiff  was  entitled  to  have 

tlie  mere  affidavit  mentioned  in  iliii  the    money  paid  on  his  eieoation: 

lection;  there  must  be  an  eiamina-  SraiUi-v.  Btooh,  5Id.  119.     Tbe  coart 

tion:   Hathavxty  v.   Brady,   26  Cal.  may  order  the  property  to  bo  deliv- 

686.    It  is  the  dnty  of  the  coart  to  ered  or  assigned  to  a  receiver,  to  be 

naderjndgmentagainstthegamishee  diapoMHl  of  in  aid  of  the  execution, 

for  the  amount  found  dne,   and  an  — here  a  patent  right;  Far^c  Batuc 

order  to  pav  the  same  into  court  is  v.  AoMmon,  67  Id.  520. 
improper:  Brvmrnagim  v.  Bouchtr,  5 

§  310.   [307.]    At  the  time  of  allowing  the  order  pre-  oclilim^ 

scribed  in  section  308  [305],  or  at  any  time  thereafter  — '■ ■ 

pending  the  proceeding,  the  court  or  judge  may  make  o^'arolai^ 
an  order  restraining  the  jui^ment  debtor  from  selling,  aetSor. 
transferring,  or  in  any  manner  disposing  of  any  of  his 
property  liable  to  execution,  pending  the  proceeding. 
Disobedience  to  any  order  or  requirement  authorized  by 
sections  308  [305],  309  [306],  and  310  [307],  on  the  part 
of  the  judgment  debtor,  may  be  punished  as  for  a  con- 
tempt. 

Contempt.  — If    after   the    com-  der  of  tbe  referee,  he  may  be  pun- 

mcncemeat  of  the  eK&mination  of  the  iahed  for  contempt  of  court:  Ex  parte 

judgment  debtor,  and  pending  deter-  KeUogg,  64  GaL  343. 
miimtion  of  the  referee  of  a  motion        Erfaaal  to  aratoer.  — If  the  peteon 

to  compel  the  debtor  to  deliver  to  the  summoned  refuses  to  attend,  be  may 

■beriS  property  vbich  the  ciamina.-  be  punished  for  contempt;  but  jadg- 

tton  has  disclosed,  tlie  debtor  turns  mont  by  default  cannot  be  rendered 

over  the  property  to  a.  third  person,  in  against  him:  Uibemla  8,  i:  L.  Sodety 

anticipation  of  and  to  defeat  the  or-  v.  Sup.  Court,  50  Cal.  265. 

§  311.   [308.]     Instead  of  the  order  requiring  the  at-  oct  11,1862, 

tendance  of  the  judgment  debtor,  as  provided  in  the  last 

two  sections,  the  court  or  judge  may,  upon  proof  by  deb^mayb* 
affidavit  of  a  party,  or  otherwise  to  his  satisfaction,  that 
there  is  danger  of  the  debtor  leaving  the  state,  or  con- 
cealing himself  therein,  and  that  there  is  reason  to  believe 
he  has  property  which  he  unjustly  refuses  to  apply  to 
such  judgment,  issue  a  warrant  requiring  the  sheriff  of 
any  county  where  such  debtor  may  be  to  arrest  him  and 
bring  him  before  the  court  or  judge;  upon  being  brought 
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before  the  court  or  judge,  he  may  be  examined  on  oath, 
and  if  it  then  appear  that  there  is  danger  of  the  debtor 
leaving  the  state,  and  that  he  has  property  which  he  has 
unjustly  refused  to  apply  to  such  judgment,  he  may  be 
ordered  to  enter  into  an  undertaking,  with  one  or  more 
sureties,  that  he  will  from  time  to  time  attend  before  the 
court  or  judge,  as  may  be  directed,  and  that  he  will  not, 
during  the  pendency  of  the  proceedings,  dispose  of  any 
portion  of  his  property  not  exempt  from  execution.  In 
default  of  entering  into  such  undertaking,  he  may  be 
committed  to  the  jail  of  the  county  by  warrant  of  the 
judge. 

§  312.  [309.]  Whenever  the  sheriff,  with  an  execu- 
tion against  the  property  of  the  judgment  debtor,  shall 
apply  to  any  person  or  officer  mentioned  in  subdivision 
3  of  section  149  [147],  for  tlie  purpose  of  levying  on  any 
property  therein  mentioned,  such  person  or  officer  shall 
forthwith  give  to  the  sheriff  a  certificate  in  the  manner 
prescribed  in  section  152  [150].  If  such  person  or  officer 
refuse  to  do  so,  or  if  the  certificate  be  unsatisfactory  to 
the  plaintiff  in  the  writ,  he  may  in  like  manner  have 
the  order  prescribed  in  such  section  against  such  person 
or  officer.  Thereafter  the  proceeding  upon  such  order 
shall  be  conducted  in  the  manner  prescribed  in  title 
XIV.  of  chapter  I.,  from  section  162  [160]  to  section  171 
[169],  inclusive. 

g  313.  [310.]  The  earnings  of  a  judgment  debtor  for 
personal  services,  at  any  time  within  thirty  days  next 
preceding  the  judgment  against  a  garnishee,  shall  not  he 
included  in  such  judgment,  when  it  shall  be  made  to 
appear  by  the  affidavit  of  the  judgment  debtor,  or  other- 
wise, that  such  earnings  are  necessary  for  the  use  of  a 
family  supported  wholly  or  partly  by  his  labor. 

§  314.  [311.]  No  state  or  county  treasurer,  sheriff, 
clerk,  constable,  or  other  public  officer  shall  be  liable  to 
answer  as  garnishee  for  moneys  in  his  possession  as 
such  public  officer,  belonging  to  or  claimed  by  any  judg- 
ment debtor. 
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CHAPTEK  IV. 

OP  ACTIONS  AT  LAW  IN  PARTICULAR  CASES. 

TiTLB  I. — Of  AcnoHS  to  Recover  the  Possession  of 
Real  Pbopebtt. 
IL — Of   Actions    fob   Nuisance,  Waste,  and 

Tkespass  on  Real  Peopebty. 
III.  —  Of  Actions  on    Official   Undebtakings, 

AND  FOR  Fines  and  Foefeitueks. 
rv. — Of  Actions  by  and  against  Public  Cob- 

POBATIONS   AND    OFFICERS. 

V.  —  Of  Actions  to  Vacate  Chabtebs  and  Let- 
TEBS  Patent,  and    to   Determine  the 
Right  to  an  Office  or  Franchise. 
VI.  —  Of   Actions    by    and    against  Executors 

AND    AdMINISTBATOBS. 

GENERAL  PROVISION. 
9  315.     General  mle  of  proceeding. 

§  315.   [312.]    The  mode  of  proceeding  in  the  actions  oct.u.1662., 

provided  for  in  this  chapter,  from  the  commencement  to 

the  determination  thereof,  and  thereafter  until  satisfac-  ofp^eainj. 
tion  of  the  judgment  he  had,  shall  he  according  to  the 
general  provisions  of  this   code  upon    the   subject  of 
actions  at  law,  except  as  herein  or  otherwise  specially 
provided. 

TITLE  I. 
OP  ACTIONS  TO  RECOVER  POSSESSION  OP  REAL  PfiOPEETY. 

1 31G.     Who  may  bring  aucb  action,  mid  against  whom. 

9  317.    When  landlord  may  be  made  defendant  in  place  of  tenant. 

i  31S.    What  to  be  pleaded  in  complaint. 

i  319.  Defendant  not  to  be  allowed  to  give  in  evidenco  certain  matters  unleM 
pleaded  in  the  answer.  Judgment,  when  concloaive  against  land- 
lord. 

!  320.    What  the  jory  ahoU  find  by  their  verdict. 

f  331.  What  damages  may  be  recovered,  and  when  the  valne  of  permanent 
irapravementa  may  be  iet-oS  against  such  damages. 
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S  322.     Verdict  when  right  of  posieuioi)  expirea  tittr  ooi 

3  323.  Order  to  nwke  sorvej  of  the  property. 

9  324.  Same  sabject. 

3  SSfi.  Actdoa  not  to  be  prajodicsd  hf  ulieiuttiaa  of  person  in 

S  32G.  Mortgagee  cannot  maintain  action  against  mortgagor. 

S  327.  Aotiou  b;  tenant  in  common  or  for  dower,  what  moit  be  ahowo. 

S  328.  Action  agaimt  lessee  on  failoie  to  paj  rent. 

§  329.  When  judgment  conclnnTe,  and  upon  whom. 

S  330.  Posseaaion  not  to  be  affected  by  order  allowing  new  triaL 

§  331.  Admeasarement  of  dower  after  judgment. 

§  332.  Estate  of  donee  under  the  donation  law,  approved  Sept.  27,  1S60. 

ortu,i8t%  8  ^1^-   [313.]    Any  person  who  has  a  legal  estate  in 

~~~    ~'  real  property,  and  a  present  right  to  the  possession 

propel  thereof,  may  recover  such  possession,  with  damages  for 
r.fnnd  agaimt  withholding  the  same,  hy  an  action  at  law.     Such  action 

laioabie.  shall  be  commenced  against  the  person  in  the  actual 

aor  im.  possession  of  the  property  at  the  time,  or  if  the  property 

So';*?"  ^^  "^ot  in  the  actual  poaaeasion  of  any  one,  then  against 

is  Or!  m  the  person  acting  as  the  owner  thereof. 

Aotioa  to  recorer  pooasaBion  of  in  the  defendant  arising  from  bia  pas- 

real  property,  generallj. — This  session  most  be  overcome  by  proof 

is  the  action  of    ejectment,   and  is  of  title  in  plaintiff  which  is  good,  at 

merely  a  possessory  action :  Ooldamilh  least  against  the  defandimt:  PeopUv. 

V.  Smilh,  10  Saw.  2W.     The  plaintiff  Lamard,  11  Johns.  60*;  Eldonv.  Dot, 

to  maintain  it  moat  have  a  prtaatt  6  Blockf.  341;  Slai'/ord  v.  Mangtn,  30 

r-  right    of    possession :    Cincinnati    v.  Go.  355.     Proof  of  prior  possession  is 

Wldte,  C   Pet.  431;  H^ner  v.  Bttts,  sufficient     to     maintain     ejectment 

32  Pa.  St.  376;  Paynt  v.  TrtadwtU,  against  a  mere  trespasser:  Midxa  v. 

G  Cal.  310;  at  the  commencement  of  Stramti,   5  Saw.   476.     Where   both 

the  suit;  KUa  v.    T'tiMf,  32  Id-  332;  parties   derive  title   from  the   sama 

and  Bt  the  time  of  trial:  Craap  v.  source,  the  question  is  as  to  which 

Hutfon,  9  Gill,  269;  Atdea  v.  Orove,  has  the  better  title,  and  the  fact  that 

1 8  Pa.  St.  377.  a  third  person  baa  a  atill  better  title 

The  right  of  pooaeasion  ia  the  queS'  is  of  no  cmiaequence:  <"  '       -^     - 


controversy,  and  a  perfect  title  Jfanard.  51  Mo.  548;  Seahuryr.  Slev>' 

need  not  bo  shown:  Folder  v.  Ifixoa,  art,  22  AU.  207;  S.  C,  58  Am.  Dec 

7  Hcisk.  710;  unless  plaintiff's  tiUe  is  254;  Ama  v.   Beckiey,   48   Vt.   395; 

subsequent  to  the  date  of  defendant's  Toudiard  v.  Crow,  W  Cal.  160. 
possession:  Poaerjon  v.  ii«on,  23  La.  WliO  Camaaintain  the  acUim.  ~-'B^ 

Ann.  274.     In  a  snit  by  several,  all  sides  the  perwns  mentioned  in  the  , 

must  Bhow  a  legal  title,  and  present  sections  following,  the  class  of  persons 

right  to  possession:  Chatey  v.  Cheneji,  who  have  such  a  title  as  enabtea  them 

2U  Vt.  C06.  to  maintain  the  action  under  this  sec- 

A  party  claiming  a  right  to  lands  tion  includes  assignees  in  bankruptcy: 

mnstraoovor,  it  at  all,  on  the  strength  BardmB  v.  Aii<aia,  2  Day,  70;  corpo- 

of  Ills  own  title,  and  not  on  the  de-  rations,  private:  Henltg  v.  BanJc,  16 

focta  of  that  of  his  adversary :  Wallaet  Ala.  652;  ormunicipal:  San  ^raneitco 

V.  i'#tn(on,   64  N.  Y.  18S;  Sutler  v.  v.  SidUmn,  BO  Col,  003;  a  goardian: 

Davit:,  5  Hob.  52;  Ooulding  v.  Clari,  holraa  v.  Utely,  17  Wend.  75.     The 

34  N.   H.    148.     Title   is    preaamad  donee  of  a  land  claim  may  maintain 

from  possession:   Stark  v.   Starr,    1  an  action  under  this  section  for  the 

Saw.  15;  and  the  praaumptioQ  of  title  reoovery  of  real  property  against  one 
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who  shorn  no  title  but  posaenioii:    tha  hasband  is,  and  if  they  ate  both  On.  U, 
KeiUi  V.  Chtmg,  I  Or.  285.     An  eiee-    in  tha  poasaMion,  thay  may  bo  joinod  i^^ 
Dtor  or  administrator  eanaot  nie  for    as  defea<iwite  in  an  action  to  recover 
~  longh  th< 

alloKatic- 

_  B  husband  and 

if  ber  husband'*  grantee  refuses  to    wifa  "  is  immatarisj,  and  may  be  dis- 

r've  possesBioa:  McKay  v.  Freeman,    regarded;   TOion  t.  Barrell,  8  Saw. 
Id.  440.  412. 

Who  may  be  tiud.  —  Under  the  act        Xaandlord  B&d  tenant:  Sea  the 
of  October  21,  1S80  (see  ante,  %  31),     next  section. 

the  wif«  is  Hs  liable  for  the  unlawful        Mortgagor  and  moitgagee :  See 
occopation  of  aootbei's  |>roperty  as    g  326  [323],  poH. 

§  3i7.   [314.]    A  defeDdaat  who  is  in  actual  pos3e3-  Oct  u,  ise^ 

sion  may,  for  answer,  plead  that  he  ia  in  possession  only  — '- 

as  tenant  of  another,  naming  him  and  hia  place  of  resi-  unaiord^"" 
dence,  and  thereupon  the  landlord,  if  he  apply  therefor,  oftenant 
shall  be  made  defendant  in  place  of  the  tenant,  and  the 
action  shall  proceed  in  all  reapecta  as  if  originally  com- 
menced against  him.  If  the  landlord  do  not  apply  to  be 
made  defendant  within  the  day,  the  tenant  ia  allowed  to 
answer;  thereafter  he  shall  not  be  allowed  to,  but  he  shall 
bo  made  defendant  if  the  plaintiff  require  it.  If  the 
landlord  be  made  defendant  on  motion  of  the  plaintiff, 
he  shall  be  required  to  appear  and  answer  within  ten 
days  from  notice  of  the  pendency  of  the  action  and  the 
order  making  him  defendant,  or  such  further  notice  as 
the  court  or  judge  thereof  may  prescribe. 

Iiandlord and  tenant.  — Akud*  fileahisonawer,  stating  "that  he  is  in 

lord  has  no  right  to  apply  to  be  made  posseBaian  only  as  the  tenant  of  an- 

a  dufendaint  in  an  action  of  ejectment  other,  naming  him  and  his  place  of  resi- 

in  piaee  of  the  tenant  uatil  the  latter  dence";  FUch  v.  Cornell,  1  Saw.  1B6. 

I  318.   [315.]     The  plaintiff  in  his  complaint  shall  set  ctet.u,iaa2, 

forth  the  nature  of  his  estate  in  the  property,  whether  it 

be  in  fee,  for  life,  or  for  a  term  of  years,  and  for  whoso 
life,  or  the  duration  of  such  term,  and  that  he  is  entitled  iI^Eml 
to  tlie  possession  thereof,  and  that  the  defendant  wrong- 
fully withholds  the  same  from  him  to  his  damage  such 
sum  as  may  be  therein  claimed.  The  property  shall  be 
described  with  such  certainty  as  to  enable  the  possession 
thereof  to  be  delivered  if  a  recovery  be  had. 

Complaint  in   ejectmaat.  — In    claimed,  and  when  ho  omits  to  do  so 
'   1  of  ejectment,  the  plaintiff    his  action  will   be  regarded  a 
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Or.  308.  It  is  not  nMMHry  for  tiie  each  action  it  is  not  necoouy  thit 
plaintiff  to  aat  out  hi*  mtuumanta  of  the  complaint,  in  addition  to  tha 
■  titIe:^P«ue  V.   Hannah,  3  Id.   301.     allefptjon  that  defendant  wronrinllT 


Awidowentitlfld  todowor,  vbioli  hM  witfaiioIdB  tlia  poueasion, 
hot  Leea  aaaigued  to  her,  may  main-  '  ■  <  .  <  <  -  .  <  - 
taitt  an    action  at  law   againat  tha 

grantM  of 

Ear  right 


3  her,  may  main-    lege  that  ha  daniea  plaintiff's  right 
law   againat  tha    Thia  may  be  ahown  in  evidance:  Jfc- 
grantM  of  her  hnaband,  who  deniei    fay  t.  Freemam,  6  Id.  44& 


c^L_ii.is63.         g  319.  [316.]    The  defendant  shall  not  be  allowed  to 
give  in  evidence  any  estate  in  himself,  or  another  in  the 

What  defend-    °  ,  ,.  ■,...,■  -.i  - 

ant  my  jtve  property,  Or  any  licenB©  or  right  to  the  posaession  thereof, 
unless  the  same  be  pleaded  In  his  answer.  If  so  pleaded, 
isor.^  the  nature  and  duration'  of  such  estate,  or  license  or 
fs«w.  m  right  to  the  possession,  shall  be  set  forth  with  the  cer- 
tainty and  particularity  required  in  a  complaint.  If 
the  defendant  does  not  defend  for  the  whole  of  the  prop- 
erty, he  shall  specify  for  what  particular  part  he  does 
defend.  In  an  action  against  a  tenant  the  judgment 
shall  be  conclusive  against  a  landlord  who  has  been 
made  defendant*  in  place  of  the  tenant,  to  the  same 
extent  as  if  the  action  had  been  or^nally  commenced 
against  him. 

Answer   of  defendant.  — A  de-  ani^  facta  onl7  aa  tend  to  ahow  tha 

fandant  in  ejectment  ahonld  atate  in  weaknasa    of   the    plaintiff's    title: 

his  answer  tJie  nature  and  dotation,  of  FfdUippi  v.  Thomfton,  8  Or,  42S. 
the  estate  ha  claiina  in,  the  pramisea.        It  is  gsnerallj  held  that  an  equ- 

if  any,  but  not  tha  evidence  of  it:  table  title  ia  no.  defense  to  on  action 

Pitdi  T.   Cornell,  I   Saw.    156.      The  by  the  liolder  of  the  legal  title  Era 

code  does  not  allow  a  defendant  in  poaseaaioii:  Stark  v.  Starr,  1  Saw.  15; 

ejectment  to  defeat  the  plaintiff  by  and  in  N'tabjl  t,  Moictand,    11   Or. 

giving  in  evidence  any  astat«  in  him-  133  (1SS3},   the  court  say  thai  "  the 

self    or  iaotber  in  the  property  in  provisions  of  sectioii  316  of  the  oode, 

controversy,    unless     the    same     be  m  roapect  to  pleading 'any  license  or 

?  leaded  in  his  answer:  Stariv.Sfarr,  right  to  the  possession '  of  real  prop- 
Id.  15.  The  defendant  may  allege  erty  aa  a  defense,  in  an  action  for  the 
in  his  answer  that  he  ia  the  owner  of  recovery  thereof,  refer  only  to  such 
the  premises  in  controversy,  but  if  be  license  orrieht  to  possession  as  would 
couples  such  allegation  with  a  state-  oonstitnte  a  legal  dsfeuse,  and  coiiaot 
meet  of  the  grounds  of  his  title,  from  be  held  to  include  mere  equitable 
which  it  does  not  appear  that  he  is  rights, "  and  tdiat  ' '  matters  constitut- 
auch  owner,  the  matter  may  be  ins  aqoitahle  estoppel  ore  not  avail- 
stricken  out  aa  sham:  WylAe  t.  able  as  a  defense  m  such  an  action." 
ifyrn,  3  Id.  G95.  Where  the  da-  But  see  g  382  [378],  post  (port  of  tba 
fondant  merely  traverses  the  allega-  act  of  Oct.  17,  1878),  as  to  (be  riffht 
tioQs  in  the  complaint,  and  does  not  of  defendant  in  certain  eases  to  de- 
set  up  title  in  himself  or  another,  hs  fend  possession  upon  an  equitable 
will  be  confined  in  his  testimony  to  right. 

act.  11,1862,  §320.   [317.]     The  jmy  by  their  verdict  shall  find  as 

— ^ follows: — 

luty.  1.  If  the  verdict  be  for  the  plaintiff,  that  he  is  entitled 
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to  the  possession  of  the  property  described  in  the  com-  octu,i88z, 

plaint,  or  some  part  thereof,  or  some  undivided  share  or 

interest  in  either,  and  the  nature  and  duration  of  hia  inry. 
estate  in  such  property,  part  thereof,  or  undivided  ahare 
or  interest  in  either,  as  the  case  may  be. 

2.  If  the  verdict  be  for  the  defendant,  that  the  plaintiff 
is  not  entitled  to  the  possession  of  the  property  described 
in  the  complaint,  or  to  such  part  thereof  as  the  defend- 
ant defends  for,  and  the  estate  in  such  property  or  part 
thereof,  or  license  or  right  to  the  possession  of  either, 
established  on  the  trial  by  the  defendant,  if  any;  in 
effect  as  the  same  is  required  to  be  pleaded. 

Verdict  of  Jury. —The  ootion  meet  for  coats:  GMtnath  v.  3TnilA,  10 
ofejectment,   as    danned  and   regn-    Saw.  294. 

Utcd  bjr  the   code,  ia  a  poaseraorj        If  a  verdict  for  the  defendant  in  aa 
•ctioD,   and  althongh  the  ertate  c 
intereat  of  the  parties  is  ''  '        -  - 


therein,   yet  the  plaintiff    can  onlj  Qiereiu  is  not  neceMtuily  a 

have    jni^ment    for   the    pouession  other  action  betr 

wiODgfaUy  withheld  from  him,  with  for  the  same  pi 

daing«es  tor  inch  detention  and  costs;  nell,  I  Saw.  157. 
and  ^e  defendant  can  only  liave  jndg- 

g  321.   [318.]     The  plaintiff  shall  only  be  entitled  to  P^"."«. 
recover  damaees  for  withholding  the  property  for  the 

,     .  ,  ,.  ,,  ,      .  Recovery  of 

term  of  six  years  next  preceding  the  commencement  of  iam^ea; 
the  action,  and  for  any  period  that  may  elapse  from  such  pavement*, 
commencement  to  the  time  of  giving  a  verdict  therein, 
exclusive  of  the  use  of  permanent  improvements  made 
by  the  defendant.  When  permanent  improvements 
have  been  made  upon  the  property  by  the  defendant,  or 
those  under  whom  ho  claims,  holding  under  color  of  title 
adversely  to  the  claim  of  plaintiff,  in  good  faith,  the  value 
thereof  at  the  time  of  trial  shall  bo  allowed  as  a  set-off 
against  such  damages. 

Becorery  of  d&inag«8j  ■«t-off  andoccapationisuchrightisadiitinct 
of  improTsments,  «tc.  —  Tha  right  cause  of  action,  and  if  joined  with  a 
to  d^Lmasea  for  withholding  tha  pos-  claim  for  poaaeasion  should  bo  scps^ 
Kfnion  of  real  property  given  by  the  rately  stated:  iVyllie'v,  Myers,  3  Saw. 
code  is  cquivalcut  to  the  action  of  G93.  Where  one  recovers  in  an  action 
trespass  for  mesna  profits  ei/en  by  of  ejectment  the  possession  of  reaJ 
tha  common  law,  and  inclDdos  aU  property,  and  in  the  same  action  ro- 
(bmages  to  which  the  owner  ia  en-  covers  a  judgment  for  mesne  profits 
titled  on  account  of  the  wrongful  for  the  withhoLiting  of  the  land,  aad 
occupation  of  the  premises,  as  well  for  ulterworda  tho  defendant  in  on  action 
*uU  committed  or  suffered  by  tho  of  ejectment  brings  suit  in  equity 
occupant  aa  far  ths  valno  of  the  use    against  the  I'bintiff,  iu  whicli   it  la 
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Oct  11,  U8%       determined  and    decreed   th&t  mch  or  tnaj  be  n«ed;    Slark  v.   Slarr,   1 

JtA defendant  waa  the  owner  in  equity  of  Saw.  16. 

the  Und  at  and  before  the  commence-  A  peraoa  in  powenion  under  colm 
mant  of  the  action  of  ajectmsnt,  and  of  title,  who  makes  permanent  im- 
that  tho  plaintiff  in  such  action  was  provemsnta  npon  the  property,  ia  pre- 
holdiu!  the  lega.1  title  aa  the  tmatee  snmed  to  be  acting  in  good  fkitli 
of  such  defendant,  ani^  defendiuit  ontil  the  contrary  Bppeare:  Stark  v. 
may  recover  of  anch  pbuntiff  the  Starr,  1  Saw.  16.  A  permanent  im- 
nmonntof  the  judgmentforthemeane  provement  ia  aometiiiug  done  or  pat 
proGta  and  costs  and  diabnTsementa  npon  the  land  by  the  occupant  wbich 
recovered  of  him:  Staii  v.  Starl^  7  he  cannot  remove,  either  because  it 
Or.  500.  has  become  physically  impossibla  to 
When  a  pnrchaaer  for  a  valuable  separate  it  trom  the  land,  or  in  con- 
consideration  witboat  notice  of  any  temptation  of  law  it  haa  been  annexed 
infirmity  of  hia  title  haa,  by  hia  to  uie  aoil  and  become  a  part  of  tbo 
improvements,  added  to  tbe  per-  freeholil:  Id.  A  count^Iaim  for 
monent  value  of  the  estate,  he  is  permanent  improvements  should  not 
entitled  to  full  remuneration  for  be  pleaded  to  tbe  whole  comptaint, 
aucb  added  value,  and  tba  same  ia  but  only  to  ao  much  thereof  us  to 
a  lien  and  charge  upon  tbe  estate,  wbich  it  ia  an  answer  or  defenae;  and 
which  the  absolute  owner  is  bound  it  ahould  allege  the  present  value  of 
to  discharge  before  be  can  be  re-  said  improvements,  and  tbat  they 
stored  to  hia  original  rights  in  tbe  better  the  condition  of  tbe  property 
estate:  Halcher  v.  Biiggt,  6  Or.  31.  for  the  ordinary  purposes  for  whi<» 
The  improvements  for  which  recov-  it  ia  used:  IVytSe  v.  Mmn,  3  Id. 
ery  may  bo   had  must  not  only  be  595;  Fiidfv.  Conj^Ii,  1  Itf.  157;  Nt^ 

Brmanent,  but  Ibay  moat  add  to  tie  v.  Paumgtr,  3  li  496.     Taxes  paid 

tare  value  of  the  property  for  the  under  auch  conditions  are  a  proper 

ordinary  purpoaea    for   which   it    is  subject  of  counterclaim:  Id. 

oct.^n.1882,  §  322.  [319.]  If  the  right  of  the  plaintiflFtothe  possea- 
vcrdiet  Aen"  ^^'^"  **^  ^^^  property  expire  after  the  commencement  of 
SSS  M^^"  ^^^  action,  and  before  the  trial,  the  verdict  shall  be  given 
""■  according  to  the  fact,  and  judgment  shall  be  given  only 

for  the  damages. 
Oct  11, 18B2.         §  323.    [320.]     The  court  or  judge  thereof,  on  motion, 

and  after  notice  to  the  adverse  party,  may,  for  cause 

?u^%?*™'*'  shown,  grant    an   order  allowing  the  party   applying 
therefor  to  enter  upon  the  property  in  controversy,  and 
make  survey  and  admeasurement  thereof,  for  the  pur- 
poses of  the  action. 
Oct  u,  1864         §324.   [321.]    The  order  shall  describe  the  property, 
and  a  copy  thereof  shall  be  served  upon  the  defend- 
ant, and  thereupon  the  party  may  enter  upon  the  prop- 
erty, and  make  such  survey  and  admeasurement,  hut  if 
any  unnecessary  injury  be  done  to  the  premises,  he  shall 
be  liable  therefor, 
Oct.  :i,  18B2,         §  325.   [322.]    An  action  for  the  recovery  of  the  posses- 
-  sion  of  real  property  gainst  a  person  in  possession  can- 
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either  before  or  after  the  commencement  of  the  action;  o^u.i8G2, 

bnt  if  such  alienation  be  made  after  the  commencement  - 

of  the  action,  and  the  clefen 

meat  recovered  for  damages 

BioD,  Buch  damages  may  be  recovered  by  action  against 

the  purchaser. 
g  326.  [323.]    A  mortgage  of  real  property  shall  not  oct.  n,  \m. 

be  deemed  a  conveyance  so  as  to  enable  the  owner  of 

the  mortgage  to  recover  possession  of  the  real  property  mort'B'ogM 
without  a  foreclosure  and  sale  according  to  law.  eve. 

Ktatgngoi  aiLd  mortg^ee.  —  Such  poM«8sion  is  a  good  defoiiis 
A  mortgagee  ■wbo  obtaina  poesCTaion  agaiiut  on  action  of  ajectment  brought 
<if  mart|;agiyl  prenusea  with  the  aawmt  by  the  mortgagor  so  long  aa  the  mort- 
d  the  mortgagai',  after  defanlt  of  tbe  ^ge  debt  temains  nnpaid:  Sobertt  t. 
latter,  may  rstain  each  poaeeasioD  SMAtrlin,  4  Or.  219. 
util  [ajment  of  the  mort^^  debt 

g  327.   [324.]     In  an  action  for  the  recovery  of  dower  oct.^".  isbu. 

before  admeasurement,  or  by  a  tenant  in  common  of  real 

property  against  a  co-tenant,  the  plaintiff  shall  show  in  lenantorior 
sJditiou  to  the  evidence  of  his  right  of  possession,  that 
the  defendant  either  denied  the  plaintiff's  right,  or  did  '*'''■***■ 
some  act  amounting  to  such  denial. 

Actton   bv  co-tenant.  — A  eo-    claims  an  estate  or  interest  in  tha 
a  held  ia  common,  adrena  to 
his  remedy  is  by  a  eait  in  equity 
^      _  he  pantoee  of  determining  snch 

beld  &om  him,  or  bis  right  thereto  advene  claim,  as  provided  in  section 
■hgUydanied.  Where  a  co-tenant  is  COO  of  the  code:  GoldtnShv.  Smith, 
in  ponsMion,  and  another  co-tenant    10  Saw.  2H. 

g  328.   [325.]    When  in  case  of  a  lease  of  real  property,  o^u.  i»4 
and  the  failure  of  tenant  to  pay  rent,  the  landlord  has  a  — 


as  action  to  recover  the  possession  of  such  property,  and 
EQch  action  is  equivalent  to  a  demand  of  the  rent,  and  a 
TMEtry  upon  the  property.  But  if,  at  any  time  before 
judgment  in  such  action,  the  lessee  or  his  successor  in 
interest,  as  to  the  whole  or  a  part  of  the  property,  pay  to 
the  plaintiff,  or  bring  into  court  the  amount  of  rent  then 
in  arrear,  with  interest,  and  the  costs  of  the  action,  and 
perform  the  other  covenants  or  agreements  on  the  part 
of  the  lessee,  he  shall  be  entitled  to  continue  in  the  pos- 
nssion  according  to  the  terms  of  the  lease. 
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g  829.  [326.]  In  an  action  to  recover  the  posseBsion  of 
~  real  property,  the  judgment  therein  shall  be  conclusive 
aa  to  the  estate  in  such  property  and  the  right  to  the 
possession  thereof,  so  far  as  the  same  is  thereby  deter- 
.  mined,  upon  the  party  against  whom  the  same  is  given, 
and  against  all  persons  claiming  from,  through,  or  uuder 
such  party,  after  the  commencement  of  such  action,  ex- 
cept as  in  this  section  provided.  When  service  of  the 
summons  is  made  by  publication  and  judgment  is  given 
for  want  of  answer,  at  any  time  within  two  years  from 
the  entry  thereof,  the  defendant  or  his  successor  in  in- 
terest,  as  to  the  whole  or  any  part  of  the  property,  shall, 
upon  application  to  the  court  or  judge  thereof,  be  enti* 
tied  to  an  order  vacating  the  judgment  and  granting  him 
a  new  trial  upon  the  payment  of  the  costs  of  the  action. 

OondualvaiusB  of  Judgmont.  of  noMwaioa  u  between  the  pwtiei^ 
-~ Ajndgment  in  ejectment  is  con-  uidcBiuiot  becollateraUrimpeMfaed! 
oliuive  u  to  the  legal  title  rail  right    Bm  t.  C^Mfxr,  8  Or.  251. 

g  830.  [327.}    If  the  plaintiff  has  taken  possession  of 

-  the  property  before  the  judgment  is  set  aside  and  a  new 

Soi^w?"^  trial  granted,  as  provided  in  section  329  [326],  such  pos- 

nevtriBL        session  shall  not  be  thereby  affected  in  any  way,  and  if 

judgment  be  given  for  the  defendant  in  the  new  trial,  he 

shall  be  entitled  to  restitution  by  execution  in  the  same 

manner  as  if  he  were  plaintiff 

Oct.  11. 1882,         g  331.  [328.]     In  an  action  to  recover  the  possession 

of  real  property  by  a  tenant  in  dower,  or  his  successor 

ment^Dfdower  in  interest,  if  such  estate  in  dower  has  not  been  admeas- 

meifc.  ured  before  the  commencement  of  the  action,  the  plaintiff 

B  Or.  4Bt.         shall  not  have  execntion  to  deliver  the  possession  thereof 

until  the  same  be  admeasured,  as  follows: — 

1.  At  any  time  after  the  entry  of  judgment  in  favor  of 
the  plaintiff,  he  may,  upon  notice  to  the  adverse  party, 
move  the  court  for  the  appointment  of  referees  to 
admeasure  the  dower  out  of  the  real  property,  of  which 
the  possession  is  recovered  by  the  action.  The  court 
shall  allow  such  motion,  unless  it  appear  probable  on  the 
hearing  that  a  partition  of  such  property  cannot  be 
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made  without  prejudice  to  the  interests  of  the  other  o^".  i*'^. 
owners.    In  the  latter  case  the  court  shall  disallow  the  - 
motion,  and  thereafter  the  plaintiff  shall  only  proceed  "« 
for  partition  or  sale  of  such  real  property  as  provided  in 
litleV.  of  chapter  V.; 

2.  If  the  court  allow  the  motion,  thereafter  the  pro- 
ceedings shall  he  conducted  as  provided  in  such  title. 
At  any  time  after  the  confirmation  of  the  report  of  the 
referees,  the  plaintiff  may  have  execution  for  the  de- 
livery of  the  possession  of  the  property  according  to  the 
admeasurement  thereof,  and  for  the  damages  recovered, 
if  any,  for  withholding  the  same,  if  such  damages  remain 


3.  If  the  motion  for  admeasurement  be  made  at  the 
term  at  which  judgment  was  given,  the  notice  thereof 
shall  he  served  on  the  adverse  party  at  such  time  as  the 
court  by  general  rule  or  special  order  may  prescribe. 

g  332.   [329.]     In  an  action  at  law  for  the  recovery  of  ootii.u 
the  poaaession  of  real  property,  if  either  party  claim  the  ^ 


property  as  donee  of  the  United  States  under  the  act  of  Kdo^"** 
Congress  approved  September  27, 1850,  commonly  called  *'™''"- 
the  donation  law,  or  the  acts  amendatory  thereof,  such  <  ot. ««. 
party  from  the  date  of  his  settlement  thereon,  as  pro- 
vided in  said  acts,  shall  be  deemed  to  have  a  legal  estate 
in  fee  in  such  property,  to  continue  upon  condition  that 
he  perform  the  conditions  required  by  such  acts,  which 
estate  is  unconditional  and  indefeasible  after  the  per> 
formance  of  such  conditions.  In  such  action,  if  both 
plaintiff  and  defendant  claim  title  to  the  same  real  prop- 
erty by  virtue  of  settlement  under  such  acts,  such  settle- 
ment and  the  performance  of  the  subsequent  conditions 
ahall  be  conclusively  presumed  in  favor  of  the  party  hav- 
ing or  claiming  under  the  elder  patent  certificate  or 
patent,  as  the  case  may  be,  unless  it  appear  upon  the 
fece  of  Kuch  certificate  or  patent  that  the  same  is  abso- 
lutely void. 
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S  333.     Friv&te  uaisuice,  imd  action    therefor;    when   wamot   oUowsd  to 

§  334.  How  wuraat  iuned,  and  mode  of  proceeding  under. 

3  335.  When  defendant  may  have  atay  of  warrant. 

3  336.  Sureties  ia  ondertaking,  when  to  justify. 

S  337.  Action  for  waste,  and  judgment  therein. 

g  338.  Actions  for  trespass  in  particnUr  caaea,  and  of  jndgmant  tiierain. 

S339.  Sune  subject. 

8  333.  [330.]  Any  person  whose  property  is  affected 
-  by  a  private  nuisance,  or  whose  personal  enjoyment 
thereof  is  in  like  manner  thereby  affected,  may  maintain 
an  action  at  law  for  damages  therefor.  If  judgment  be 
given  for  the  plaintiff  in  such  action,  he  may,  in  addition 
to  the  execution  to  enforce  the  same,  on  motion,  have  aa 
order  allowing  a  warrant  to  issue  to  the  sheriff  to  abate 
such  nuisance.  Such  motion  must  be  made  at  the  term 
at  which  judgment  is  given,  and  shall  be  allowed  of 
course,  unless  it  appear  on  the  hearing  that  the  nuisance 
has  ceased,  or  that  such  remedy  is  inadequate  to  abate  or 
prevent  the  continuance  of  the  nuisance,  in  which  latter 
case  the  plaintiff  may  proceed  in  equity  to  have  the  de- 
fendant enjoined. 

HuisEUice;    damagea    for    and  nuisance  not  inolnded  in  tbia  defini- 

abatament  of,  —  It  will  be  noticed  tioa  is  private:   See  Wood  on  Nni- 

that  this  aection  provides  only  for  re-  aaucea,  aec  1. 

coveryof  damages  for  and  abLitement  A  private  nnisance  results  from  tbe 
of  a  pHnite  nuisance.  A  nuisance  is  violation  of  private  ri^ta,  and  pro- 
said  to  be  anything  which  isinjurions  duces  damage  to  but  one  or  a.few  per- 
ta  health,  or  ia  indecent,  or  offensive  sons.  A  leaning  brick  wall  project- 
to  the  senses,  or  an  obstruction  to  tbe  ing  over  the  house  of  an  adjoining 
free  use  of  property,  so  as  to  interfere  proprietor  so  as  to  pievent  the  raising 
with  the  comfortable  eajoyment  of  and  repairing  of  the  house  is  &  nui- 
iife  or  property,  or  aniawfully  ob-  sance,  altbongh  the  wall  is  safe  and 
structa  me  free  pass^e  or  use  in  the  secure;  Meytr  v.  Mttiier,  61  Cal.  143. 
customary  manner  of  any  navigable  So  with  a  house  the  eaves  of  which 
lake,  or  river,  bay,  stream,  canal,  or  inject  over  tbe  lands  of  another: 
basin,  or  any  public  park,  square,  Ptririiddock's  Coat,  6  Coke,  100.  The 
street,  or  highway.  A  public  nui-  principle  is,  that  a.  person  cannot  nie 
sauce  is  one  which  affects,  at  the  same  hia  proper)^,  even  in  a  lawful  bust- 


aor  neigh-  ness,  so  as  seriously  to  interfere  with 

e  number  another  in  the  enjoyment  of  his  prop- 

of  perwwB,  although  tbe  extent  ot  the  erty:  TiUhntr  v.  CaZ.  St.  it.  S.  Co..  52 

anno;fance  or  damage  inflicted  upon  Cal.  S29,  a  case  where  the  defendant 

individuals  may  be  unequal.     Every  was   compelled    to    build    a    higher 
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nnoke-stack  eo  as  to  tuary  off  tha  the  nniunce  it  appcBn  that  it  haa  Oct.  11,  ltB2, 

*oot.  ceased,  or  that  the  remedy  wonld  be  tS30. 

A  public  nnisance  may  be  a  private  inadequate,  the  court  must  order  the 

ouitaiice,  and  a  person  injured  there-  warrant  provided  by  this  section  to 

by  may  bftve  hia  action:  Yoto  Co.  v.  issue.     The  court  caimot  direct  de- 

SaeranuiOo,   36    Cal    I9S;   Bime  v.  fendaut  to  abato  the  aniumce  estab- 


Kbtmpke,   29  Id.   156.     But   he  can  liBhedon  the  trial,  nor  prescribe  the 

only  recoTcr  if  he  haa  suffered  dam-  mode  in  which  it  13  to  be  done.     Its 

age  peculiar  to  himself,  and  differing  jurisdiction  extends  to  making  the 

ill  kind  from  the  pnblic  injary:  Jar^  order  aUowiov  the  warrant,  leaving 

rajv.  S.  C.  7.  Co.,  62  Id.  438;  Paym  to  the  sheriff  the  duty  to  properly 

V.  McKmUy,  54  Id.  632;  Snery  v.  C.  execute  it;  and  the  sheriff's  duty  is  to 

P.  R.  If.,  SI  Id.  194.     And  a  com-  abate  the  nuisance  with  as  little  in- 

plaint  which  does  not  show  the  fact  jury  to  defendant  as  possible;  and  for 

of  special  or  extraordinary  damage  in  any  nnnecessary  damags  he  is  liable 

ntch  a  case  is  insufficient:  Roetbarg  T.  to  the  injured  party:  Animy  v.  Fair- 

Abraliam,  8  Or.  609.     The  facta  that  viao  AOiUnr/  Co.,  10  Or.  300. 
the  parties  who  bring  an  action  to        In  an  action  for  damages  for  a  pri- 

abate  a  nuisance  caused  by  obstruct-  vato    nuisance,   where    the   plaintiff 

ing  a  pnblio  road  own  land  fronting  recover?  a  vetdict,  and  judgment  is 

on  the  road,  and  have  no  other  means  entered  thereon  in  bia  favor,  and  the 

of  access,  do  not  show  such  special  record  does  not  show  on  its  face  the 

damage  to  the  plaintifb  in  addition  to  particular  nuisance  established  by  the 

that  sustained  by  the  publia  as  en-  verdict,  it  is  competent  for  the  court 

ablsa  them  to   maintain  the  action:  in  which  the  trial  was  bad,  in  making 

Aram  v.  Schaihnbtrger,  41  Cal.  449.  tbeorderallowingthewarranttoissue 

The  special  damage  must  be  such  ss  for  its  abatement,  to  identify  Bnch 

might  legitimately  flow  from  the  nni-  nuisance  by  means  of  its  own  Knowl- 

sance,  and  must,  of  course,   be  spo-  edge  from  the  evidence  introduced  on 

ciilly  pleaded;   L.   T.  Co.  v.  S.    W.  the  trial  and  applicable  to  tho  issues 

W.  Jl.  Co.,  41  Id.  664.  made   in  the   pleadings:    Anixny  v. 

While  aparty  who  recovers  dam-  FairviaoMUUng  Co.,  10  Or.  300. 
ages  may  have  the  nuisance  abated  Affidavits  or  other  documents, 
0'nUlinger  v.  Marsh,  6  Or.  356),  an  properly  filed  and  considorcd  by  tho 
action  cannot  be  maintained  to  abate  court  below,  on  the  hearing  of  tho 
a  nuisance  till  it  actually  become  motion  for  an  order  allowLug  a  war- 
such:  Btar  Itiotr  eic.  Co.  v.  Bolet,  24  rant  to  issue  to  the  sheriff  for  the 
CaL  3G2.  The  party  may,  however,  abatement  of  a  private  nuisance,  con. 
have  an  injunction  to  stay  the  threat-  stitnte  •garia  of  the  record  of  such  pro- 
fined  injury  to  his  propBrty:  ParrUh  ceeding  without  being  mode  such  by 
V.  StetHieas,  1  Or.  73;  tiiis  13  the  only  a  bill  of  exceptions.  There  is  no 
remedy  adequate  to  his  case:  Tuot-  technical  record  or  "judgment  roll " 
■ifnne  W.  Co.  V.  Chimman,  S  Col.  302;  in  such  coses,  the  statuto  not  having 
Bucialeiav.  Bslell,  bid.  lOS;  Jtaimag  prescribed  of  what  it  shall  consist; 
V.  CliandUr,  3  Id.  90;  KUtU  v,  P/t^er,  therefore  it  includes  aii  papers  prop- 
22  Id.  491.  eriy  filed  in  the  court  below:  Ankmy 

Unless  on  the  hearing  (after  recov-  v.  Fairviaa  MiUing  Co.,  10  Or.  390. 
ery  of  damages)  of  tho  motion  to  abate 

§  334.   [331.]     If  the  order  be  made,  the  clerk  shall  oei.  u,  laei, 

thereafter,  at  any  time  within  six  months,  when  requested  — '- 

by  the  plaintiff,  issue  such  warrant  directed  to  the  sher-  ofVroceeSng* 
iff,  requiring  him  forthwith  to  abate  the  nuisance  at  the 
expense  of  the  defendant,  and  return  the  warrant  as  aoon 
thereafter  as  may  be,  with  his  proceedings  indorsed 
thereon.  The  expense  of  abating  the  nuisance  may  be 
levied  by  the  sheriff  on  the  property  of  the  defendant. 
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og,ii.  1862,     and  in  thia  respect  the  warrant  ia  to  be  deemed  an  exe- 

cution  against  property 

Se«  tile  preceding  section. 
Oct.  I],  1881         8  335.   [332.]    At  any  time  before  the  order  is  made, 

or  the  warrant  issues,  the  defendant  may,  on  motion  to 

■ntiiMiT  h»ve  the  court  or  judge  thereof,  have  an  order  to  stay  the  issue 
of  such  warrant,  for  such  period  as  may  be  necessary, 
not  exceeding  six  months,  and  to  allow  the  defendant  to 
abate  the  nuisance  himself,  upon  his  giving  an  under- 
taking to  the  plaintiff  in  a  sufficient  amount,  with  one  or 
more  sureties,  to  the  satisfaction  of  the  court  or  judge 
thereof,  that  he  will  abate  it  within  the  time  and  in  the 
manner  specified  in  auch  order. 
0^11.  i«2,         §  336.   [333.]     If  the  plaintiff  is  not  notified  of  the 

time  and  place  of  the  application  for  the  order  provided 

soHiioa  In  UD-  for  in  section  335  [332],  the  sureties  therein  provided 
for  shall  justify  as  bail  upon  arrest,  otherwise  such  jus- 
tification may  be  omitted,  unless  the  plaintiff  require  it. 
If  auch  order  be  made  and  undertaking  given,  and  the 
defendant  fails  to  abate  such  nuisance  within  the  time 
specified  in  said  order,  thereafter,  at  any  time  within  six 
months,  the  warrant  for  the  abatement  of  the  nuisance 
may  issue  as  if  the  same  had  not  been  stayed. 

jTUtificfttioa  of  sureties:  See  ante.  S3 1>7  IlIS]  et  «eq. 

Oct.  II.  1M2.         §  337.  [334.]    If  a  guardian,  tenant  in  severalty  or  in 

— ^^ common  for  life  or  for  years,  of  real  property,  commit 

w»aie,  sctiom  ^j^gjg  thereon,  any  person  injured  thereby  may  main- 
tain an  action  at  law  for  damages  therefor,  against  such 
guardian  or  tenant;  in  which  action  there  may  he  judg- 
ment for  treble  damages,  forfeiture  of  the  estate  of  the 
party  committing  or  permitting  the  waste,  and  of  evic- 
tion from  the  property.  But  judgment  of  forfeiture  and 
eviction  shall  only  be  given  in  favor  of  the  person  en- 
titled to  the  reversion,  against  the  tenant  in  possession, 
when  the  injury  to  the  estate  in  reversion  is  determined 
in  the  action  to  be  equal  to  the  value  of  the  tenant's 
estate  or  unexpired  term,  or  to  have  been  done  or  suffered 
in  malice. 
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I  338.  [335.]    Whenever  any  person  shall  cut  down,  octii,i862, 
girdle,  or  otherwise  injure,  or  carry  off,  any  tree,  timber,or  - 


shrub  on  the  land  of  another  person,  or  on  the  street  or  cuniD^e°^ 

highway  in  front  of  any  person's  house,  village,  town 

or  city  lot,  or  cultivated  grounds,  or  on  the  commons ^ °'"* 

or  public  grounds  of  any  village,  town,  or  city,  or  on 

the  street  or  highway  in  front  thereof,  without  lawful 

anthority,  in  an  action  by  such  person,  village,  town, 

or  city,  against  the  person  committing  such  trespasses, 

or  any  of  them,  if  judgment  be  given  for  the  plaintiff, 

it   shall  be  given  for  treble  the  amount  of    damages 

claimed,  or  assessed  therefor,  as  the  case  may  be. 

XraqMMS  for  cutting  tree*,  etc        When  the  plaintiff  seeks  to  recover 

— The  Btatnte  was  not  intended  to  treble  damages  under  this  section  in 

apply  to  cases  in  which  the  trespass  an  actian,  he  shonld  so  state  in  his 

was  committed  through  an  innocent  complaint    and    demand     judgment 

mistake  aa  to  the  bonndaiy  or  location  therefor,  so  that  defendant  may  ho 

of  a  tract  of  land  claimed  by  tbe  de-  apprised  of  the  cWm;  and  the  facts 

fendant:  Seethenextsection;  Baraa  stated  most  bring  the  claim  within 

T.  Jotitt,  61   Cal.  303;  BattKeldtr  v.  the  statute:  N^  v.  Pmutoyer,  3  Saw. 

Sdig,  10  N.  H.  43(i;  3.  0.,  34  Am.  405.     Defendant  may  then  defend  by 

Dec    174;  RioKll  V.   Irby,    13   Ala.  specially  pleading  any  of  the  oanaea 

131;  Perkins  v.  Hachdman,  26  Miss,  mentioned  in  the  next  secticoi:  N^ 

41;  a  C,  69  Am.  Deo.  243;   Whiu-  t.  Permoyer,  stipra. 
aitft  T.  VaadtTvtT,  12  m.  2S5. 

g  339.  [336.]     If  upon  the  trial  of  such   action,  it  oct  u.  isas; 

shall  appear  that  the  trespass  was  casual  or  involuntary, 

or  that  the  defendant  had  probable  cause  to  believe  that 
the  land  on  which  such  trespass  was  committed  was  his  M****- 
own,  or  that  of  the  person  in  whose  service  or  by  whose  wombu: 
direction  the  act  was  done,  or  that  such  tree  or  timber  was 
taken  from  uninclosed  woodland,  for  the  purpose  of  repair- 
ing  any  public  highway  or  bridge  upon  the  land  or  adjoin- 
ing it,  judgment  shall  only  be  given  for  single  damages. 

See  th«  not*  to  the  preceding  section 


J  3fO.  Official  undertakings,  to  whom  deemed  a  security, 

1 341.  Who  may  maintain  action  thereon. 

1 342.  When  leave  must  be  obtained  before  action  can  be 

1 343.  Judgment  no  bar  to  action  for  another  delinquency. 
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9  344.    Judgment  CBjmot  bo  given  againit  BDiotjr  for  mora  th&n  the  amount 

of  tbe  penaltj,  or  bo  mach  thereoE  aa  ramaini  unrecovered. 
3  346.     Who  may  maintain  action  for  fines  and  forfsitures. 
S  346.     Actions  for  penaltiea  not  to  exceed  certain  amount, 
g  347.     Jadgment  by  colloBion  between  pUintiff  and  defendant. 
S  348.     Disposition  of  fines  and  forfeitures. 

§  340.  [337.]    The  official  undertaking  or  other  aeca- 
rity  of  a  public  officer  to  the  state,  or  to  any  county,  city, 


je^aed"         town,  or  Other  municipal  or  public  corporation  of  like 

bttuiitj.         character  therein,  shall  be  deemed  a  security  to  the  state, 

tor.m.         or  to  such  county,  city,  town,  or  other  municipal  or 

public  corporation  as  tbe  case  may  be,  and  also,  to  all 

persons  severally  for  tbe  official  delinquencies,  against 

which  it  is  intended  to  provide. 

Lost  imdratakiiig.  — Where  ftn  o£&c«r  may  sue  in  equity  to  establish 

official  undertaking  has  been  lost,  so  the  bond  and  obtain  leave  to  sue  on 

that  no  copy  con  be  obtained,  a  per-  it;  Hbae  v.  Taj/lor,  6  Or.  SI84. 
son  damaged  by  delinquency  of  the 

oct.n,iaa,         §  341.   [338.]    When  a  public  officer  by  official  mis- 

conduct  or  neglect  of  duty  shall  forfeit  his  official  under- 

SereOTf*""^  taking  or  other  security,  or  render  his  sureties  therein 
liable  upon  such  undertaking  or  other  security,  any 
person  injured  by  such  misconduct  or  neglect,  or  who  is 
by  law  entitled  to  the  benefit  of  the  security,  may  main- 
tain an  action  at  law  thereon  in  his  own  name,  against 
the  officer  and  his  sureties,  to  recover  the  amount  to 
which  he  may  by  reason  thereof  be  entitled. 

Action  on  sheriff's  bead.  —  A  such  a  case,  tbe  qnestioa  whether  the 

iudgment  creditor  may  sue  on  a  sher-  title  to  property  alleged  to  be  that  of 

iff's  bond  for  injury  rcsnlting  from  tho  judgment  debtor  was  in  him,  and 

his  ueglect  or  refusal  to  levy  on  prop-  therefore  subject  to  levy,  is  one  for  the 

erty  o?  the  judgment  debtor,  ia  pnr-  jury  nnder  proper  instovctioiu:  iloort 

snance  of  an  execution  in  his  hands:  v.  Fioyd,  4Id.  101. 
Habenham  v.  Sears,  U  Or.  431.     In 

oct.n,i8S2.  §342.   [339.]     Before  an  action  can  be  commenced  by 

^■^ a  plaintiff  other  than  the  state,  or  the  municipal  or  pub- 

I^Jm  acifo'ol  lie  corporation  named  in  the  undertaking  or  other  secu- 
rity, leave  shall  be  obtained  of  the  court  or  judge  thereof 
where  the  action  is  triable.  Such  leave  shall  be  granted 
upon  the  production  of  a  certified  copy  of  the  undertaking 
or  other  security,  and  an  affidavit  of  the  plaintiff  or  some 
person  on  his  behalf  showing  the  delinquency.     But  if 
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the  matters  set  forth  in  the  afiBdavit  be  such  that,  if  true,  °^'''  '^^ 

the  party  applying  would  clearly  not  be  entitled  to  recover -■  — 

ia  the  action,  the  leave  shall  not  be  granted.  If  it  does  mencewUoa. 
not  appear  from  the  complaint  that  the  leave  herein 
provided  for  has  been  granted,  the  defeadant  on  motion 
shall  be  entitled  to  judgment  of  nonsuit;  if  it  does,  the 
defendant  may  controvert  the  allegation,  and  if  the  issue 
be  found  in  his  favor,  judgment  shall  be  given  accord- 
ingly. 

Sec  note  to  9  310  [337]. 

§  343.   [340.]     A  judgment  in  favor  of  a  party  for  one  oot  n.  isaa, 

delinquency  shall  not  preclude  the  same  or  another  party  — ^ 

from  maintaining  another  action  on  the  same  under-  JSr^sSion 
taking,  or  other  security  for  another  delinquency,  deun'ii'ieucr. 

Sm  1 2229,  MiBcellaneonB  Laws. 

8  344.    [341.1     In  an  action  upon  an  oflScial  undertak-  oot.  11.  ma. 


ing  or  other  security,  if  judgments  have  already  been 
recovered  against  the  surety  therein,  other  than  by  f^l 
confession,  equal  in  the  aggregate  to  the  penalty  or  any 
part  thereof  of  such  undertaking  or  other  security,  and 
if  such  recovery  be  established  on  the  trial,  judgment 
shall  not  be  given  against  such  surety  for  an  amount 
exceeding  such  penalty,  or  such  portion  thereof,  as  is 
not  already  recovered  against  him. 

§  345.   [342.]     Fines  and  forfeitures  may  be  recovered  o«.  1 
by  an  action  at  law  in  the  name  of  the  of&cer  or  person 


to  whom  they  are  by  law  given,  or  in  the  name  of  the  Bn^aalitoi- 
officer  OT  person  who  by  law  is  authorized  to  prosecute 


S  346.   [343.1    When  an  action  shall  be  commenced  om.  11, 

'  ••  ■■  SMB. 


for  a  penalty,  which  by  law  is  not  to  exceed  a  certain 
amount,  the  action  may  be  commenced  for  that  amount,  iwrc° 
and  if  judgment  be  given  for  the  plaintiff,  it  may  be  for  ,so, ,. 
such  amount  or  less,  in  the  discretion  of  the  court,  in  '^  ^'-  *' 
proportion  to  the  offense. 
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isii."'"*^         §347.   [344.]    A  recovery  of  a  judgment  for  a  penalty 

— or  forfeiture  by  collusion  between  the  plaintiff  and  de- 

ooumion  be-    fendant,  with  intent  to  save  the  defendant,  wholly  or 

tween  plaintiff  '  J 

mudefendant,  partially,  from  the  consequences  contemplated  by  law, 
17  Or.  4BS.        i^  '^^^  where  the  penalty  or  forfeiture  is  given  wholly 
or  partly  to  the  person  who  prosecutes,  shall  not  bar  the 
recovery  of  the  same  by  another  person. 
o^  1882,         §  348.   [345.]     Pines    and    forfeitures    not    specially 
— — J^J^^  granted  or  otherwise  appropriated  by  law,  when  recov- 
feliSw'* '"'    ^^^^>  stall  be  paid  into  the  treasury  of  the  proper  county. 
Whenever,  by  the  provisions  of  law,  any  property,  real 
or  personal,  shaU  be  forfeited  to  the  state,  or  to  any  offi- 
cer for  its  use,  the  action  for  the  recovery  of  such  prop- 
erty may  be   commenced  in   any  county  where    the 
defendant  may  be  found,  or  where  such  property  may  be. 


S  349.     How  aetiona  ta^y  be  maintained  hj  pablio  corpoTationa,  and  for  vb&t 

§  350.     Actiona  against  pablio  eorponltioiu,  and  what  camea. 

§  351.     How  pleadinga  of  publio  corporattooa  verified. 

%  352.     How  judgment  agkinot  public  oorporation  oatiafied. 

S  353.    Actdona  \>y  and  againat  pnblic  officers,  when  maintained,  and  for 

what  camea. 

g  349.  [346.]  An  action  at  law  may  be  maintained 
-  by  any  county,  incorporated  town,  school  district,  or 
other  public  corporation  of  like  character  in  this  state  in 
its  corporate  name,  and  upon  a  cause  of  action  accruing 
to  it  in  its  corporate  character,  and  not  otherwise,  in 
either  of  the  following  cases;  — 

1.  Upon  a  contract  made  with  such  public  corpora- 
tion; 

2.  Upon  a  liability  prescribed  by  law  in  favor  of  such 
public  corporation; 

3.  To  recover  a  penalty  or  forfeiture  given  to  such 
public  corporation; 
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4.  To  recover  damages  for  an  injury  to  the  corporate  oeLu,m2, 
rights  or  property  of  such  public  corporation.  

§  350.   [347,]     An  action  may  be  maintained  against  Feb.  a.  mw. 
any  of  the  organized  counties  of  this  state  upon  a  con-  acHodb 
tract  made  by  such  county  in  its  corporate  character,  SorporafiSn*." 
and  within  the  scope  of  its  authority,  and  not  otherwise.  ,  ^^  ^g^_ 
And  an  action  may  be  maintained  against  any  of  the  5i*or,^ 
other  public  corporations  in  this  state  mentioned  in  sec- 
tion 349  [346],  in  its  corporate  character,  and  within  the 
scope  of  its  authority,  or  for  an  injury  to  the  rights  of 
the  plaintiff  arising  from  some  act  or  omission  of  such 
other  public  corporation. 

r.  SaUm,  14 


§351.   [348.]    In  snch  actions  the  pleadings  of  the  Oct.  11.  isei, 

public  corporation  shall  be  verified  by  any  of  the  ofBcera 

representing  it  in  its  corporate  capacity,  in  the  same  J'erineaT""'* 
manner  as  if  snch  officer  were  a  defendant  in  the  action, 
or  by  the  agent  or  attorney  thereof,  as  in  ordinary  actions. 

§  352.   [349.]     If  judgment  be  given  for  the  recovery  ootu,  ises. 

of  money  or  damages  against  a  county  or  other  public  ^J^ 

corporation,  mentioned  or  described  in  section  349  [346],  f^^i^^'^"^ 
no  execution  shall  issue  thereon  for  the  collection  of  such 
money  or  damages,  but  such  judgment  in  such  respect 
shall  be  satisfied  as  follows:  — 

1.  The  party  in  whose  favor  such  judgment  is  given 
may,  at  any  time  thereafter,  when  an  execution  might 
issue  on  a  like  judgment  against  a  private  person,  present 
a  certified  transcript  of  the  docket  thereof,  to  the  officer 
of  such  county  or  other  public  corporation  who  is  au- 
thorized  to  draw  orders  on  the  treasurer  thereof. 

2.  On  the  presentation  of  such  transcript,  such  officer 
shall  draw  an  order  on  such  treasurer  for  the  amount  of 
the  judgment,  in  favor  of  the  party  for  whom  the  same 
was  given.  Thereafter,  such  order  shall  be  presented  for 
payment,  and  paid,  with  like  effect  and  in  like  manner 
as  other  orders  upon  the  treasurer  of  such  county  or  other 
public  corporation. 
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?m"'  ^"'"         ^-     "^^^  certified  transcript  herein  provided  for  shaU 
Z    ,  . .  not  be  furnished  by  the  clerk,  unless  at  the  time  an  exe- 

Howjuagment  •'  ' 

••^i"**  cution  might  issue  on  such  judgment  if  the  same  were 
against  a  private  person,  nor  until  satisfaction  of  the 
judgment  in  respect  to  such  money  or  damages  be  ac- 
knowledged as  in  ordinary  ca^es.  The  clerk  shall  include 
in  the  transcript  a  memorandum  of  such  acknowledg- 
ment of  satisfaction  and  the  entry  thereof  Unless  the 
transcript  contain  such  memorandum,  no  order  upon  the 
treasurer  shall  issue  thereon, 
ort.  u,  1862,         g  353,   [350,J    An  action  at  law  may  be  maintained 

by  and  against  any  public  officer  in. this  state  in  his  offi- 

pubua  officers,  cial  character,  when,  as  to  such  cause  of  action,  such 
officer  does  not  represent  any  of  the  public  corporations 
mentioned  or  described  in  section  349  [346],  for  any  of 
the  causes  specified  in  such  section  and  section  149  [147]. 
If  judgment  be  given  against  any  such  officer  in  such 
action,  it  may  be  enforced  against  him  personally,  and 
the  amount  thereof  shall  he  allowed  to  him  in  his  official 
accounts. 

TITLE  V. 

OP  ACnONS  TO  AVOID  CHAETEBS,  LETTEEa  PATENT,  AND 
TO  PREVENT  THE  USURPATION  OP  AN  OFFICE  OR  FRAN- 
CHISE, AND  DETERMINE  THE  RIGHT  THERETO. 


{  3M.  Sart/adaa  and  quo  vxtrrtaUo  aboliilied. 

%  359.  Aation  againat  public  or  private  corpontion  to  bs  commenced  on  the 

direction  of  governor. 

%  S56.  Action  to  aimal  tlie  existence  of  corporntiDn. 

g  357.  Action  far  the  lunirpation  of  office  or  fraachise. 

§  35S.  Action  to  vacate  or  annul  letters  patent. 

g  359.  Who  to  prosecute  actions,  pleadings  by  whom  verifted,  how  Iskva 

granted,  and  who  deemed  co-plaintiff  with  state. 

§  360.  Duty  of  proaecuting  attorney  as  to  commencing  action*. 

9  3G1.  When  relator's  right  may  be  pleaded  and  determined  in  tlie  aotiaa. 

§  362.  If  judgment  be  given  in  favor  of  relator,  what  he  ntay  do. 

9  363.  Relator  after  judgment  may  have  actioa  for  damages. 

§  361.  Actions  against  aeversl  persons  claiming  office  or  franchiso. 

3  3C5.  Judgment  against  usurper.     Court  may  fine  him. 

%  366.  Judgment  against  corporation. 

S  367.  Copy  of  judgment  roll  to  be  filed  with  k 

S  368.  How  jodgment  enforced. 
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g  354.    [351.]     The  writ  of  scire  facias,  the  writ  of  quo  ■ 
icarranto,  and  proceedings  by  information  in  the  nature 
of  gvo  zuarranto  are  abolished,  and  the  remedies  hereto-  andqm 
fore  obtainable  uuder  those  forms  may  be  obtained  by  abolished, 
action  at  law  in  the  mode  prescribed  in  this  title.  j^^,  „^ 

Quo  -vrsrranta  and  acire  &-  ua  party  extends  to  every  conuty: 
cdfts. — It  U  only  ihe  form  of  the  Pcopic  v.  Coo^  G  How.  Pr.  44S. 
rcmetly  that  is  done  aTHy  with  by  Wbea  uoder  the  following  aections 
this  Bcction;  the  remedy  stands  in  a  district  attorney  fileg  an  informa- 
fnll  Tirtne  as  before  this  section:  See  tion  or  uommencee  a  proceeding  in 
State  V.  Doiigliu  Co.  Road  Co.,  10  Or.  the  natnre  of  a  quo  vxxrraato,  he  has 
199,  People  v.  Hall,  80  N.  Y.  319,  aa  as  mneh  solo  control  over  it  aa  the 
to  quo  vrJrratUo;  and  fTiJiwn  v.  SItimlg,  attorney- general  would  have  in  alike 
lO  Or-  273,  as  to  larejadaa.  In  the  case  at  common  law.  A  private  re- 
last  case  it  is  said  that  the  jurisdiction  lator,  though  hia  name  be  mentioned, 
and  power  of  conrta  to  grant  all  the  in  a  ditiiiKUg  state  action  under  ijiese 
relief  that  tha  writ  of  »eire/adasoru)B  sections,  is  a  mere  stranger  and  has 
airarded  is  not  toacbed.  no  control  of  the  proceedings,  and  hia 

It   is   said   that  proceedings  in  the  name  may  be  stricken  ont  aa  snrplus- 

DAtnre  of  a  Tua  uorFanto  are  properly  agei  Slate  t.  Doagla*  Co.  Road  Co., 

Munmenced  in   any   coonty    in    the  10   Or.    198;    People  v.    TVuiteu,   S 

state,  for  the  resid^ce  of  the  people  Wend.  219.   See  also  §  359  t356],  -pott. 

§  355.    [352.]    An  action  at  law  may  be  maintained  oct.n,isti, 

in  the  name  of  the  state,  whenever  the  governor  thereof 

shall  so  direct,  against  a  corporation  either  public  or  connnd^° 
private,  for  the  purpose  of  avoiding  the  act  of  incorpora-  menced  on 
tion,  or  the  act  renewing  or  modifying  its  corporate  ex-  governor. 
istencc,  on  the  ground  that  such  act  or  either  of  them 
was   procured  upon  some  fraudulent  suggestion  or  con- 
cealment of  a  material  fact  by  the  persons  incorporated, 
or  some  of  them,  or  with  their  knowledge  and  consent; 
or  for  annulling  the  existence  of  such  corporation,  when 
tlic  same  has  been  formed  under  any  general  law  of  this 
state  therefor,  on  the  ground  that  such  incorporation, 
or  any  renewal  or  modification  thereof,  was  procured  in 
like  manner. 

§  35G.   [353.J    An  action  at  law  may  be  maintained  oct.u,iB6a, 

in    the   name  of  the  state  against  a  corporation,  other 

than  a  public  one,  on  leave  granted  by  the  court  or  judge  nui  exfsie^ 
thereof  where  the  action  is  triable,  for  the  purpose  of  "  ''°^^'    °^  " 
avoiding  the  charter  or  annulling  the  existence  of  such  ioo'Im 
corporation,  whenever  it  shall, — 

1.  Offend  against  any  of  the  provisions  of  the  acts,  or 
either  of  them,  creating,  renewing,  or  modifying  such 
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ocLiLiBs^     corporation,  or  the  provisions  of  any  general  law  under 

which  it  became  incorporated;  or, 

DuieiEBieDCB        2.  Violate  the  provisions  of  any  law,  by  which  such  cor- 

ol  oorpomtlon,  .  -«.  .  -.i 

poration  forfeits  its  charter,  by  abuse  of  its  powers;  or, 

3.  Whenever  it  has  forfeited  its  privileges  or  fran- 
chises, by  failure  to  exercise  its  powers;  or, 

4.  Whenever  it  has  done  or  omitted  any  act  which 
funounts  to  a  surrender  of  its  corporate  rights,  privileges, 
and  franchises;  or, 

5.  Whenever  it  exercises  a  franchise  or  privilege  not 
conferred  upon  it  by  law. 


fonsdatiou  for  a  indgment  for  forfeit-  ceeding:   Stale  v.  DougUu  Co.    Road 

ur«    of   ft    franchise    not    originollf  Co.,  lOId.  201;  Statev.  Brovm,  6R.  I. 

Dmrped,  the  verdict  should  find  not  6;  utd  he  m&j  in  hi<  discretion  dia- 

on^  the  fact  of  breach  at  the  con-  continue  the  proceeding:    PtopU  v. 

ditioD  of   itt  eziatence,   bat  tboald  Tobacco  Mfg.  Co.,  42  l£)w.  Pr.  163. 

find  the  facts  amcmiitinK  to  a  breach :  The  state  may  waive  the  forfeiture  of 

FtopU  V.  W.   T.  <£  B.  Co.,  47  N.  Y.  the  charter;  and  its  power  to  do  no, 

986.  acting  through  its  attorney,  cannot  be 

Leapt  lo  tat,  and  power  of  dUlriei  coutroUad  bj  the  court:  Id. ;  Stale  v. 

attorney.  —  This  section  requires  the  Dcmgla*  Co.  Road  Co.,   10  Or.   202; 

district  attorney  to  obtain  leave  to  Pmple  v.   FaircMd,  G7  N.    Y.   334; 

ane,  and  an  order  refusing  leave  is  not  State  v.  JfcConneZ^  3  Lea,  339. 
one  from  which  an  appeal  will  lie;        See  further,  as  to  leave   to  bring 

State  v.  Oregon  S  C.  R.  R.  Co.,  2  Or.  action,  %  359  [356],  port. 

§  357.   [354,]    An  action  at  law  may  be  maintained 

-  in  the  name  of  the  state,  upon  the  information  of  the 

prosecuting  attorney,  or  upon  the  relation  of  a  private 

party  against   the  person   offending,  in  the   following 

cases: — 

1.  When  any  person  shall  usurp,  intrude  into,  or  un- 
lawfully hold,  or  exercise  any  public  office,  civil  or  mili- 
tary, or  any  franchise  within  this  state,  or  any  office  in 
a  corporation  either  public  or  private,  created  or  formed 
by  or  under  the  authority  of  this  state;  or, 

2.  When  any  public  officer,  civil  or  military,  has  done 
or  suffered  an  act  which,  by  the  provisions  of  law,  makes 
a  forfeiture  of  his  office;  or, 

3.  When  any  association  or  number  of  persons  act 
within  this  state,  as  a  corporation,  without  being  duly 
incorporated. 


,v  Google 


Tit.  V,  S  357.]    CHABTEBS  AND  LBTTEBS  PATENT. 

Action  for  tuurpation  of  office  28  Cal.  129.     The  jurisdiction  vested  Oct  U, 

or  frandtiae.  — The  existence  of  the  in  s  board  of  trnateea  of  a  mimidpat-  i*^ 

office  claimed  ii  necessajily  involved  ity  to   "indge  of  tlis  qualificatioca 

in  a  proceeding  of  this  kind,  and  may  and  election  of  tiieir  own  mambera  " 

TtTaKtlyhora.iaed:  Pfoplev,  OarpmUr,  does  not  oast  the  jurisdiction  of  a 

24  K.   Y.  86.     "Office"  sigm&es  a  court  to  taythe  qneatiim  of  nsurpa. 

place  of  trast.     la  legal  idea,  on  of-  tion  of  auch  offices:  Slaie  v.  McKin- 

tico  ia  an  entity,  and  mafexiatia  fact,  nan,    8    Or.    493]    see   Sobertioa   v. 

thoush  it  bo  without  an  incambent.  Orotxa,  4  Id.  214.    Bat  aee  PeopU  v. 

In  this  sense  the  word   "office"ia  Mttxter,  47  CsL  G24,  where  it  was 

used  in  a  nnmber  of  instances  in  the  held  that  where  tlia  charter  of  a,  city 

constitatioQ,  and  also  in  the  statutes,  provides    that  the  common    council 

Aji  office  13  also  defined  to  be  a  right  shall   "jadge  of    the    qoalitjcatioos, 

to  exercise  a  public  function  or  em-  elections,  and  retums  of  their  own 

ployment,  and  to  take  the  fees  and  members, "  the  council  ponesaea  ex- 

Bmolamenta  belonging  to  it:  MiUer  v.  elusive  authority,  and  the  courts  have 

A'tcperTuttrscfc,  25  Cal.  98;  P«(pi«  v.  no  jurisdiotioninthepremises.    This, 

SlraOon,  29  Id.  382.     The  action  does  however,  is  probably  because  the  stat- 

aot  lie  against  a  mere  employee  or  ute  makes  the  decision  of  the  board 

servant:  Peo^  v.  BiOa,  1  Lai^  202.  final:    See  People  v.  CoUini,  34  How. 

It  was  held  that  an  information  in  Pr.  336. 
the  natnro  of  a  quo  tcarranio  wss  the        The  right  to  take  and  hold  office 

proper  procoediDg  tij  try  title  to  an  cannot  bo  inqoired  into,  in  a  coUataral 

office;  Ptopit  V.  Scanruli,  7  Cal,  432;  action  or  proceeding;  Tvrntr  v.  Mala- 

Peoplev.Oldt.31±  no;  S.C.,G8 Am.  my,  13 Cal.  621 ;  Peopte v.  Olde,  3  Id. 

I>ec.39e;i5aUerkev.£an,fm?icu<:o,23  174,173;  S.    C,    53  Am.   Dec.   398; 

Cal.320;P«^v.5'M»oricA,29Id.420;  Peiyfe  v.  CVKiw,  7  Johns.  649;  Wilcox 

SitHv.Supei-iorCouH,63l±ni,l79i  t.    SmUh,  6  Wend.   231;   S.   C,   21 

Budnterv.  feNne,  63  Id.  30*.    Neither  Am.   Dec   213;  H<^1  v.   LuUier,    13 

ctrtiorari:  IfaU  v.  Superior  Court,  tu-  Wend,  491;  S/ioret  v.  SetOt  B.  W.  Co., 

pra;norprohiI>ition;,£ueil7icrv.  ('euoc,  17   CaL  626;  Satterla  v.  San  Fran- 

mpm;  nor  injunction  torestrainuaur-  dtco,    23   Id.    320.     The    use   of   on 

Stion:  Palmtry.  Folty,  44  How.  Pr.  abbreviated  corporate  name  by  the 
S;S.C.,  45  Id.  110,  affirmed,— is  the  officers  is  not  a  usurpation,  nor  will 
proper  remedy.  Office  of  pilot  was  it  support  a  quo  vxirranto:  People 
held  to  fall  within  the  definition  of  v.  Boyarl,  45  Id.  78.  In  a  proceeding 
"office":  Pa!mer  v.  ffoodbury,  14  to  remove  an  officer  for  promiaea  to 
Gd.  44.  A  certificate  of  election  is  reward  a  voter,  the  complaint  is  in- 
only  prima /ode  evidence  of  eight  to  snfficient  unless  it  appears  that  the 
an  office,  and  one  who  eatera  onder  promise  if  performed  would  inure  to 
Each  a  certificate  may  bo  an  "in-  the  benefit  of  the  voter:  Slate  v. 
tmder"  and  "usurper."  If  he  has  ChirtJi,  6  Or.  375. 
not  the  right  and  the  real  title,  ha  This  section  maJces  it  discretionary 
holds  nnlawfolly:  People  v.  Jones,  20  with  the  attorney  whether  it  ia  proper 
Id.  03;  Magte  v.  CaJoeenu,  10  Id.  that  an  action  to  try  the  right  to  on 
37C.  But  one  who  is  the  actnol  in-  office  or  franchise  should  be  brought 
cumbent  of  the  office  —  whose  right  ib  or  not,  and  the  exercise  of  his  diacre- 

anestioned  solely  on  the  CTOund  of  tion  here  is  a  judicial  act,  from  which 

]e  BOfficipncy  of  his  bonds— ^ is  in  there  is  no  appeal,   and  over  which 

possession  by  color  of  right,  and  en-  courts  have  no  control:  People  v.  At- 

titled  to  act  as  officer  nutil  his  right  tomeg-Oenaral,  13  How.  Pr.  179;  S.  0., 

is  properly  questioned  by  information  22  Barb.  114;   People  v.  FairdiUd,  8 

intbo  natnraof  miowarraMo.'  HuUv,  Hnn,  334. 

Svperior  Court,  63  Id.  174.  This  proceeding  does  not  Ho  before 

A.  provision    for   proceedings    tor  the  commencement  of   the  terra  of 

contesting  elections    does  not    take  office,   for  the   court  can  only  give 

away  the  right  of  the  people  in  their  judgment  of  ouster:  PtovU  v.  MeCut- 

sovereign  capacity  to  inquire  into  the  loam,  11  Abb.  Pr.,  N.  S.,  129.     An 

authority  by  which  any  person  as-  action  to  try  title  to  office  is  strictly 

•Dmes  to  exercise  the  functions  of  a  legal  in  its  nature,  and  the  issues  ore 

pablic  office  or  franchise.     The  rem-  therefore  triable  by  a  jury:  People  v. 

edies  are  distinct:  Peopte  v.  floHen.  A.  <t  8.  B.  S.  Co.,  67  H.  Y.   161. 
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OcLU.  18S2,        The  court  beld  a  complaint  mfficieiit    lawful  aiitlianty;    Palmer  t.    Wood- 

tas*- when  it  showed  that  defendant  was    bury,  H  CaL  4i, 

in  possMBion  of  the  place   without 

Oct  11, 1862,         g  358.   [355.]    An  action  at  law  may  be  maintained 

in  the  name  of  the  state  for  the  purpose  of  vacating  or 

catcoruinni    annulling  letters  patent  issued  by  the  state  against  the 
person  to  whom  the  same  were  issued,  or  those  olaiming 
12  Or.  ML         under  him,  as  to  the  subject-matter  thereof,  in  the  fol- 
lowing cases: — 
loorzia.  i_  When  such  letters  patent  were  issued  by  means  of 

some  fraudulent  suggestion  or  concealment  of  a  material 
fact  by  the  person  to  whom  the  same  were  issued,  or  with 
his  knowledge  and  consent;  or, 

2.  When  such  letters  patent  were  issued  through  mis- 
take or  in  ignorance  of  a  material  fact;  or, 

3..  When  the  patentee  or  those  claiming  under  liira 
have  done  or  omitted  an  act  in  violation  of  the  terms 
and  conditions  on  which  the  letters  patent  were  issued, 
or  have  by  any  other  means  forfeited  the  interest  ac- 
quired under  the  same. 
oct.u,iss%         §  359.   [356.]     The  actions  provided  for  in  this  title 

— '■ shall  be  commenced  and  prosecuted  by  the  prosecuting 

oatoiKiFiJ^   attorney   of  the   district  where   the  same  are  triable. 
When  the  action  is  upon  the  relation  of  a  private  party, 
eis  allowed  in  section  357  [354],  the  pleadings  on  behalf 
of  the  state  shall  be  verified  by  such  relator  as  if  he  were 
the  plaintiff  in  the  action,  or  otherwise  as  provided  in 
veriflotionof  section  80  [79];  in  all  other  cases  such  pleadings  shall 
be  verified  by  the  prosecuting  attorney  in  like  manner, 
or  otherwise  as  provided   in   such  section.     When*  an 
action  can  only  be  commenced  by  leave  as  provided  in 
Leavatonom-  section  356  [353],  such  leave  shall  be  granted  when  it_ 
appears  by  affidavit  that  the  acts  or  omissions  in  such 
section  specified  have  been  done  or  suffered  by  such  cor- 
poration.    When  an  action  is  commenced  on  the  infor- 
mation of  a  private  person,  as  allowed  in  section  357 
Beiator.  [354],  having  an  interest  in  the  question,  such  party,  for 

all  the  purposes  of  the  action,  and  as  to  the  effect  of  any 
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judgment  that  may  be  given  therein,  ehall  be  deemed  a  0ct.u,i8ss, 

co-plaintiff  with  tho  state.  — -^ 

§  360.   [357.]    When  directed  by  the  governor,  as  pre-  o«^".  i^a 
scribed  in  section  355  [352],  it  shall  be  the  duty  of  the 

,  ,  Butyof 

prosecuting  attorney  to  commence  the  action  therein  Kg^S?^ 
provided  for  accordingly.  In  all  other  actions  provided 
for  in  thia  title  it  shall  be  the  duty  of  the  proper  prose- 
cuting attorney  to  commence  such  action,  upon  leave 
given  where  leave  is  required,  in  every  case  of  public 
interest,  whenever  he  has  reason  to  believe  that  a  cause  of 
action  exists  and  can  be  proven,  and  also  for  like  reasons 
in  every  case  of  private  interest  only  in  which  satisfactory 
eecurity  is  given  to  the  state  to  indemnify  it  against  the 
costs  and  expenses  that  may  be  incurred  thereby. 

§361.  [358.]  Whenever  an  action  is  brought  against  0^".  IMS. 
a  person  for  any  of  the  causes  specified  in  subdivision  1 
of  section  357  [354],  the  prosecuting  attorney,  in  addition  "}^^ 
to  the  statement  of  the  cause  of  action,  may  also  sepa-  aBiatmined, 
lately  set  forth  in  the  complaint  the  name  of  the  person 
rightfully  entitled  to  the  office  or  franchise,  with  a  state- 
ment of  the  facts  constituting  his  right  thereto.  In  such 
case,  judgment  may  be  given  upon  the  right  of  the  de- 
fendant, and  also  upon  the  right  of  the  person,  so  alleged 
to  be  entitled,  or  only  upon  the  right  of  the  defendant, 
as  justice  may  require. 

§  362.   [359.]     If  judgment  be  given  upon  the  right  ocl  u,  ma, 

of  the  person  so  alleged  to  be  entitled,  and  the  same  be 

in  favor  of  such  person,  he  shall  be  entitled  to  the  pos-  '^S^"' 
session  and  enjoj'ment  of  such  franchise,  or  to  take  upon 
himself  the  execution  of  such  office,  after  qualifying  him- 
self therefor  as  required  by  law,  and  to  demand  and  re- 
ceive the  possession  of  all  the  books,  papers,  and  property 
of  whatever  nature  belonging  thereto. 

§  363,   [360.]     If  judgment  be  given  upon  the  right  octu,ue2, 

and  in  favor  of  the  person  so  alleged  to  be  entitled,  he ■ 

may  afterwards  maintain  an  action  to  recover  the  dam-  havewikt? 
ages  which  he  may  have  sustained  by  reason  of  the 
premises.     In  such  action  the  defendant  may  be  arrested 
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and  held  to  bail  in  the  same  manner  and  with  like  effect 
as  ia  other  actions  at  law  where  the  defendant  is  subject 
to  arrest. 

g  364.  [361.]  Several  persons  may  be  joined  aa  de- 
fendants in  an  action  for  the  causea  specified  in  subdivis- 
ion 1  of  section  357  [364],  and  in  such  action  their 
respective  rights  to  such  office  or  franchise  may  bo  de- 
termined. 

g  365.  [362.]  When  a  defendant,  whether  a  natural 
person  or  a  corporation,  against  whom  an  action  has  been 
commenced  for  any  of  the  causes  specified  in  subdivision 
1  of  section  357  [354],  ia  determined  to  be  guilty  of  usurp- 
ing, or  intruding  into,  or  unlawfully  holding  or  exercis- 
ing any  office  or  franchise,  judgment  shall  be  given  that 
such  defendant  be  excluded  therefrom.  The  court  may 
also  in  its  discretion  impose  a  fine  upon  the  defendant 
not  exceeding  two  thousand  dollars. 

§  366.  [363.]  If  it  be  determined  that  a  corporation, 
against  which  an  action  has  been  commenced  pursuant 
to  this  title,  has  forfeited  its  corporate  rights,  privileges, 
and  franchises,  judgment  shall  be  given  that  such  corpo- 
ration be  excluded  therefrom,  and  that  the  corporation  be 
dissolved. 

§367.  [364.]  If  judgment  be  given  against  a  corpora, 
tion,  the  effect  of  which  is  that  such  corporation  ceases 
<  to  exist,  or  whereby  any  letters  patent  are  determined 
to  be  vacated  or  annulled,  it  shall  be  the  duty  of  the 
prosecuting  attorney  to  cause  a  copy  of  the  judgment  roll 
to  be  filed  in  the  office  of  the  secretary  of  state. 

§  368.  [364  a.]  A  judgment  given  in  any  action  pro- 
vided for  in  this  title,  in  respect  to  costs  and  disburse- 
ments, may  be  enforced  by  execution  as  a  judgment 
which  requires  the  payment  of  money,  and  in  all  other 
respects  obedience  thereto  may  be  enforced  by  attach- 
ment of  the  body  of  the  defendant,  or  if  the  defendant 
be  a  corporation,  the  body  of  any  or  all  of  the  officers  or 
members  of  such  corporation  refusing  or  neglecting  obe- 
dience thereto. 
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1 369.  What  caiuea  of  action  do  not  (nrriTO. 

f  3T(L  What  aaiuea  of  Mtaon  do  BOrviTO. 

f  371.  Whan  a  cost  anmes  from  va  injury. 

1 37S1  Bepr«aanta,tiTea  nguded  as  one  penon. 

1373.  Whenjudgment  for  vut  of  aoawer  ii  eridencs  of  atieU. 

1 374.  Effect  of  inTentory  ai  eridence,  and  how  it  may  be  eontwlioted  or 

avoided. 

j  375.  Execntor  of  hii  own  wrong  not  liable  u  snch. 

i  376.  EzecntoT  of  ezeontor  has  no  aathority  over  the  estate. 

i  377.  When  action  may  be  commenced  against  ezacntor  of  administrator. 

1 378.  Claim  must  be  presented  before  action  oan  be  commenoed. 

1379.  When  provirional  remedies  alloired   against  ezeonton  or  adniiii< 


g  369.  [366.]    A  cause  of  action  arising  out  of  an  inj  my  octii,isa% 

to  the  person  dies  with  the  person  of  either  party,  except 

sa  provided  in  section  371  [367].     But  the  provisions  of  oi ocu^d? 
this  title  shall  not  he  construed  so  as  to  abate  the  action 
mentioned  in  section  39  [38],  or  to  defeat  or  prejudice  *  Baw.  m. 
the  right  of  action  given  by  section  34  [33]. 

See  the  next  aeetiwL 

g  370.  [366.]    AU  other  causes  of  action,  by  one  per-  oet.  n,  im. 

son  against  another,  whether   arising  on  contract  or 

otherwise,  survive  to  the  personal  representatives  of  the  oi  action  do 
former  and  against  the  personal  representatives  of  the 
latter.  When  the  cause  of  action  survives  as  herein 
provided,  the  executors  or  administrators  may  maintain 
an  action  at  law  thereon  against  the  party  against  whom 
the  cause  of  action  accrued,  or  after  his  death  against 
his  personal  representatives. 

Survival  of  frctioiUL  — This  and  eraUy,  however,  Pomeroy'a  Remedies, 

Uw  section  preceding  aie  very  defi.  tea.   147,  and  note.     See  3  S8    [37], 

nite;  much  more  so  than  similar  sea-  ante,  for  proceedings  npon  death  of 

tiooB  in  other  states,  and  need  no  party  durmg  the   pendency    of    an 

explanation  1^  snnotAtioni  See  gen.  actiwi. 

g  371.   [367.]    When  the  death  of  a  person  is  caused  Pgj"'^*** 
by  the  wrongful  act  or  omission  of  another,  the  personal ■ 

....  .         .  .  When  death 

representatives  of  the  former  may  maintain  an  action  at  ^nesfmu 
law  therefor  gainst  the  latter,  if  the  former  might  have 
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maintained  an  action,  had  he  lived,  against  the  latter,  for 
an  injury  done  by  the  aame  act  or  omission.  Such  ac- 
tion shall  be  commenced  within  two  years  after  the 
death,  and  the  damf^es  therein  shall  not  exceed  five 
thousand  dollars,  and  the  amount  recovered,  if  any,  shall 
be  administered  as  other  personal  property  of  the  de- 
ceased person. 

AoUou  for  doath  from  lojnry:  733;  Frtctt  7.  Trim,  70111.  496.   Sea 

See  S  31  [33]  as  to  acticniE  bv  parent  ^anerall^,  as  to  tlie  Uw  on  the  >ab- 

Mld  goardian  for  injuiy  or  death  of  ject  of  civil  damage  laws,  the  elabo- 

ohild  or  ward.  rate  note  to  Corey  v.  AtntaAtre  R.  E. 

Civil  damage  taws  «ra  to  beatrictly  Co.,  48  Am.  Deo.  626  et  aeq. 
Mautrosd;  Haya  v.  PAelan,  i  Hnn, 

g  372.  [368.]  In  an  action  against  several  axecutors  or 
administrators,  they  shall  all  be  considered  as  one  person 
representing  their  testator  or  intestate,  and  judgment 
may  be  given  and  execution  issued  against  all  of  them 
who  are  defendants  in  the  action,  although  the  summons 
be  served  only  on  part  of  them,  in  the  same  manner  and 
with  like  effect  aa  if  served  on  all;  except  as  provided  in 
the  next  section. 

g  373.  [369.]  When  a  judgment  is  given  against  an 
executor  or  administrator  for  want  of  answer,  such  judg- 
ment is  not  to  be  deemed  evidence  of  assets  in  his  hands, 
unless  it  appear  that  the  complaint  alleged  assets,  and 
that  the  summons  was  served  upon  him. 

g  374.  [370.]  In  an  action  against  executors  or  ad- 
ministrators, in  which  the  fact  of  their  having  adminis- 
tered the  estate  of  their  testator  or  intestate,  or  any  part 
thereof,  is  put  in  issue,  and  the  inventory  of  the  property 
of  the  deceased  returned  by  them  is  given  in  evidence, 
the  same  may  be  contradicted  or  avoided  by  evidence, — 

1.  That  any  property  has  been  omitted  in"  such  inven- 
tory, or  was  not  returned  therein  at  its  full  value,  or  that 
since  the  return  thereof  such  property  has  increased  in 
value; 

2.  That  such  property  has  perished  or  been  lost,  with- 
out the  fault  of  such  executors  or  administrators;  or  that 
it  has  been  fairly  and  duly  sold  by  them  at  a  less  price 
than  the  value  so  returned;  or  that,  since  the  return  of 
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the  inventory,  such  property  has  deteriorated  in  value,  o^ii.  laa. 
In  sach  action  the  defendants  cannot  be  charged  for  any 

.  ~    1    .         ...  ,  1  . .  Inventory  u 

things  m  action,  specified  in  tbeir  inventory,  unless  it  eviaence. 
appear  that  they  have  been  collected,  or  with  due  dili- 
gence might  have  been. 

§  375.   [371.]    No  person  is  liable  to  an  action  as  ex-  t^^ii.  isei, 
ecutor  of  hia  own  wrong,  for  having  taken,  received,  or  -~-    —— 

°  ,    °  ,  ,         .     Eieontorolhii 

interfered  with  the  property  of  a  deceased  person;  but  is  own  wrong. 
responsible  to  the  executors  or  administrators  of  such  ^  ^^  ^ 
deceased  person,  for  the  value  of  all  property  so  taken  or 
received,  and  for  all  injury  caused  by  bis  interference 
with  the  estate  of  the  deceased. 

See  Rutktrford  t.  Thomipmm,  14  Or.  230. 

§  376.    [372.]     An   executor  of  an  ezecutor  has  no  oct  ii.  iwi 

authority  as  such  to  commence  or  maintain  an  action  — '■ 

or  proceeding  relating  to  the  estate  of  the  testator  of  eieouim. 
the  first  executor,  or  to  take  any  charge   or  control 
thereof. 

§  377.   [373.]    An  action  may  be  commenced  against  oct.  u,  isai. 

an  executor  or  administrator  at  any  time  after  the  ex '■ 

piration  of  six  months  from  the  granting  of  letters  reprMenf»- 
testamentary  or  of  administration,  and  until  the  final  eommenced. 
settlement  of  the  estate,  and  discharge  of  such  executor  > 

or  administrator  from  the  trust,  and  not  otherwise. 

§  378,    [374,]     Such  action  shall  not  be  commenced  Oct,  ii,  isea, 

until  the  claim  of  the  plaintiff  has  been  duly  presented 

to  such  executor  or  administrator,  and  by  him  disal-  presented  to 
lowed.     If  such  claim  is  presented  after  the  expiration  «iinini«raior. 
of  such  period  of  six  months,  the  executor  or  adminis- 
trator in  an  action  therefor  shall  only  be  liable  to  the 
extent  of  the  assets  in  his  hands  at  the  time  the  sum- 
mons is  served  upon  him.   . 

§379.   [375.]    In  an  action  against  an  executor  or  ad- Oct.  u.uei; 
ministrator,  as  such,  the  provisional  remedies  of  arrest 


acts  of  bis  testator  or  intestate;  but  for  his  own  acts  as  t< 
such  executor  or  administrator  such  remedies  shall  be 
allowed  for  the  same  causes,  and  in  like  manner,  and 
with  like  effect,  as  in  actions  at  law  generally. 
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CHAPTER  V. 

OP  SUITS  IN  EQUITY. 

TITLE  I. — Of  Issues,  theib  Trial,  and  thb  Mode 

THEREOF. 

U. — Of  the  Mode  of  ENFOBCiNa  a  Decree. 
III. — Op  Injunction. 

rv. — Op  the  Fobeclosube  of  Liens  upon  Rrai. 
or  Personal  Propebtt. 

V. — Of  Suits  for  Partition  op  Real  Prop- 

ERTT. 

VI. — Op  Suits  by  and  against  Executors, 
Adionistratobs,  Leoatbeb,  Heirs,  or 
Dbtisbeb. 
VII. — Of  Suits  to  Deci.ars  Void  oe  Dissolve 
THE  Marbiaqb  Contract. 
VIII. — Of  Suits  to  Deteeminb  Adverse  Claims 
TO  Kbal  Property,  and  to  Cancel  a 
Patent  Wrongfully  Issued  therepor. 

IX. — Op  Ascertaining  and  Establishing  Boun- 
daries. 

general  fbovisions  relating  to  sdtts  in  equity. 

S  3S0.  For  vbat  emsea  k  lait  in  equity  maj  ba  moiutuned. 

§  381.  Mods  of  prooeeding  in  a  Euit. 

g  382.  LimitAtion  ot  niiU. 

§  333.  In  whose  name  «uit  to  be  pro«ecu(ed. 

S  381.  FlaintiffB  and  dafendanta,  who  may  bs. 

g  38S.  Same  anbject. 

S  380.  What  saotioni  of  title  3  of  chapter  1  ahall  apply  to  sniU. 

§  387.  Where  anita  commanced  and  tried. 

g  388.  Change  of  plitce  of  trioL 

%  389.  What  proriiioni  of  chapter  1  ahall  apply  to  suite. 

§  390.  Service  of  the  sannnong. 

S  391.  Bervioe  of  the  Bummona  by  pnbUcation. 

9  302,  What  objectiona,  if  not  taken  by  demnrrer  or  anawer,  may  be  mada 

tm  the  trial. 

S  393.  Oounterdaim  of  defendant. 

9  394.  What  oanaea  of  snit  may  be  united. 

t  395.  Arrait  and  boil  in  auits. 

g  380.   [376.]     The  enforcement  or  protection   of  a 
-  private  rigbt,  or  the  prevention  of  or  redress  for  an 
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injury  thereto,  shall  be  obtained  by  a  suit  in  equity  in  oct.u,u 
all  coses  where  there  is  not  a  plain,  adequate,  and  com- 


plete remedy  at  law;  and  may  be  obtained  thereby  in  causeamitin 
all  cases  where  courts  of  equity  have  been  used  to  exer-  Snabie, 
cise  concurrent  juriadiction  with  courts  of  law,  unless  g  or. «.  2si. 
otherwise  specially  provided  in  this  chapter.     In  a  suit,  iBOrfwi, 
the  party  complaining  shall  be  known  as  the  plaintiff, 
and  the  adverse  party  as  the  defendant. 

Bsliaf  Id  etjuit^.  —  Equity  will  time  ia  no  bar  where  frand  ia  charged 
not  gnat  relief  where  there  is  an  ode-  of  which  coreplainant  was  ignorant 
oiute  remedy  at  law:  WelUv.  Wati,l  ^t  tbe  time  of  hia  anit:  SfdlaJc  v.  iied- 
OT.aOS;Pk^-r.KtUj/,l21d.213.  A  ini,  U  Or.  510.  Where  equity  takes 
jadgmeitt  atbw  will  not  ba  set  aaide  juriadiction  for  one  purpose,  it  wilt  re- 
in eqnilT  eiMpt  for  actual  apecffic  tain  the  case  until  the  whole  subject  U 
ftani^  accident^  enrprise,  or  mistake  disposed  of:  PAipjuv,  Kelly,  I21J.  213. 
iQ^ed  in  the  bill,  nor  where  the  mat-  When  a  court  of  equity  hoa  Joris- 
tenallegedcouldharebeeninterpoHed  diction  of  a,  class  of  coses  not  cogni^ 
inanacboaatlaw:  Snyderv.  Vannoy,  hie  in  law,  snch  jurisdiction  is  not 
lid.  344.  In  eqnit^  ignorance  of  fact  lostbyreasoDofBabsequentlegislatioa 
is  no  gronnd  for  relief  where  the  facta  conferring  oo  courts  of  l:iw  authority 
Mold  have  been  ascertained  by  proper  to  decide  BUch  cases,  imless  there  ore 
ezetciae  of  diligence,  unless  there  has  in  the  statute  negative  words  eiclud- 
bean  accident,  mistalca,  or  fraud:  ing  the  juriadiction  of  equity:  PAippi 
FaUt  V.  ProKey,  2  10.  23.     Upse  of  t.  Kelly,  12  Or.  213. 

§  381.  [377.]  Bills  of  revivor  and  bills  of  review,  of  oe'jii  im._ 
whatever  nature,  exceptions  for  insufficiency,  imperti-  Modeotpro- 
nence,  or  irrelevancy,  and  cross-bills,  except  as  hereinafter 
mentioned,  are  abolished ;  but  a  decree  in  equity  may  J 
be  impeached  and  set  aside,  suspended,  avoided,  or  car- 
ried into  execution  by  an  original  suit.  And  in  an  ac- 
tion at  law,  where  the  defendant  is  entitled  to  relief, 
arising  out  of  facts  requiring  the  interposition  of  a  court 
of  equity,  and  material  for  his  defense,  he  may,  upon 
filing  his  answer  therein,  also  as  plaintiff  file  a  complaint 
in  equity,  in  the  nature  of  cross-bill,  which  shall  stay 
Ihe  proceedings  at  law,  and  the  case  thereafter  shall  pro- 
ceed as  in  a.  suit  in  equity,  in  which  said  proceeding  may 
be  perpetually  enjoined  by  final  decree,  or  allowed  to 
proceed  in  accordance  with  such  final  decree.  The  mode 
of  proceedings  in  a  suit,  from  the  commencement  to  the 
determination  thereof,  and  thereafter  until  satisfaction 
or  performance  of  the  decree  be  had,  shall  be  as  provided 
in  this  chapter,  and  not  otherwise. 


Or.ZU, 
Or.  SSR. 

1  Or.  MT. 
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;                                                        SUITS  m  EQUIXT.                           [Chip.  V, 

1,186%            Bills  In  e>q,iiity,  ~~The  code,  by  action,  a  cron-biU  in  equity  cannot 

^  diapeoiing  with  the  classifieatioQ  of  be  filed  nnder  this  aection;  Dolpb  y. 

billa  in  equity,  baa  not  taken  away  the  Barmy,  6  Id.  Ifll;  Sehtlatviv.  Epper- 

right  of  suitors  to  present  any  cause  elding,  6  Id.  258.     When  in  an  action 

of  suit  that  formerly  could  be  pre-  at  law  the  defendant  is  entitled  to 

sented  by  any  form  of  bill:  HeaOUriy  relief  arising  out  of  facts  requiring  the 

y.  Jiadley,  4  Or.  1.  interposition  of  a  court  of  equity,  and 

OrOM-bills. — See     generally    on  mich  facts  are  material  to  Uis  dcfonsa 

the  snbject  of  er03S'bil&  the  note  to  in  the  action  at  law,  he  may  set  them 

Burd  T.  Com,  83  Am.   Boc   251  et  out  in  a  cross-bill,  although  such  facta 

seq.     Under  the  statute  a  party  may  constitute  but  apartial  dofenasto  tho 

rely  upon  a  legal  defense  in  an  action  action  at  law,  and  are  not  snch  aa  could 

without  being  thereby  precluded  from  be  made  the  subject  of  an  original  bilL 

afterwarda  aaaerting  his  equitable  title  In  such  esse  the  defendant  must  be 

in  an  original  suit:  Hill  v.  Cooper,  G  without  a  plain,  adequate,  and  oom- 

Or.  181.     When  an  answer  sets  up  a  plete    remedy   at    law:    Hatditr    v. 

full  and  complete  legal  defense  to  an  Briggs,  G  Id.  31. 

of  ira ''      8  ^^^-   [378.]     A  suit  shall  only  be  commenced  with- 
__  in  the  time  limited  to  commence  an  action  as  provided 


Limiiwion <it  in  title  11.  of  chapter  I.  of  this  code;  and  a  suit  for  the 
determination  of  any  right  or  claim  to  or  interest  in 
ja'^^f.'iB.  real  property  shall  bte  deemed  within  the  limitations  pro- 
is  olim  vided  for  actions  for  the  recovery  of  the  possession  of 
real  property;  but  no  suit  shall  be  maintained  to  set 
aside,  cancel,  annul,  or  otherwise  eflfect  a  patent  to  lands 
issued  by  the  United  States  or  this  state,  or  to  compel  any 
person  claiming  or  holding  under  such  patent  to  coQvey 
the  lands  described  therein,  or  any  portion  of  them,  to 
the  plaintiff  in  such  suit,  or  to  hold  the  same  in  trust 
for,  or  to  the  use  and  benefit  of,  such  plaintiff,  or  on  ac- 
count of  any  matter,  thing,  or  transaction  which  was  had, 
done,  suffered,  or  transpired  prior  to  the  date  of  such 
patent,  unless  such  suit  is  commenced  within  ten  years 
from  the  date  of  such  patent.  In  a  suit  upon  a  new  prom- 
ise, fraud,  or  mistake,  the  limitation  shall  only  be  deemed 
to  commence  from  the  making  of  the  new  promise  or  the 
discovery  of  the  fraud  or  mistake;  provided,  this  section 
shall  not  be  construed  so  as  to  bar  an  equitable  owner  in 
possession  of  real  property  from  defending  his  possession 
by  means  of  his  equitable  title;  and  in  any  action  for  the 
recovery  of  any  real  property,  or  the  possession  thereof, 
by  any  person  or  persons  claiming  or  holding  the  legal 
title  to  the  same  under  such  patent  against  any  person 
or  persons  in  possession  of  snch  real  property  under  any 
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cqaitable  title,  or  having  in  equity  the  right  to  the  poa-  ociiT,isn^L 
session  thereof  as  against  the  plaintiff  in  such  action,  v^''^ 


each  equitable  right  of  possession  may  be  pleaded  by  uiDiutioaof 
answer  in  such  action,  or  set  up  by  bill  in  equity  to  en- 
join such  [action}  or  execution  upon  any  judgment  telw:^!' 
rendered  therein;  and  the  right  of  such  equitable  owner 
to  defend  his  possession  in  such  action,  or  by  bill  for  in- 
juDctJon,  shall  not  be  barred  by  lapse  of  time  while  an 
action  for  the  possession  of  such  real  property  is  not  by 
the  possession  [provisions]  of  title  II.  of  chapter  I.  of  this 
code. 

Idmitationa  in  cm—  nfiWctrng  United  Stale*:   Sahtr  v.  Woodtaard, 

public  lands,  etc.  —The  limitation  12  Or.  4. 

of  tivQ  yean  within  which  to  com-  Suita  aflbctin^  nal  proparty. 
■nence  anit  in  the  coses  gpecified  WM  —  A  suit  to  fcrecloee  a  mortgage  it 
intended  to  apply  only  to  controver-  not  for  the  determination  of  a  right  , 
aiea  arising  under  3  o(^  [SOI],  po»l,  or  claim  to  or  interest  in  real  prop- 
between  nval  claimants  t^  the  same  erty  within  thia  section:  Andenon  v. 
tract  as  patentees  of  the  state  or  the  Baat*T,  4  Or.  106. 

§  383.   [379.]    Every  suit  shall  be  prosecuted  in  the  Oct  u.  lao, 

name  of  the  real  party  in  interest,  except  as  in  this  sec-  — ~ 

tion  otherwise  provided.  An  executor  or  anadminiatra-  suitwSp™ 
tor,  a  trustee  ,of  an  express  trust,  or  a  person  expressly 
authorized  to  sue  by  statute,  may  sue  without  joining 
with  him  the  person  for  whose  benefit  the  suit  is  prose- 
cuted. A  trustee  of  an  express  trust  within  the  meaning 
of  this  section  shall  be  construed  to  include  a  person 
with  whom,  or  in  whose  name,  a  contract  is  made  for  the 
benefit  of  another. 


§  384.  [380.]    AU  persons  having  an  interest  in  the  ocl  u,  uca, 
subject  of  the  suit,  and  in  obtaining  the  relief  demanded, 


otherwise  provided.     Any  person  may  be  made  a  de- 
fendant who  has  or  claims  an  interest  in  the  controversy  J^fJ^- 
adverse  to  the  plaintiff,  or  who  is  a  necessary  party  to  a  "*''■**■ 
complete  determination  or  settlement  of  the  questions 
involved  therein. 

Wbo  may  b«  Joined  a«  partiML  Haidrietmn  v.  WaOaee,  31  N.  J.  Eq. 
—  If  ^irties  aasert  several  and  dia-  605;  St^bold  v.  Htrdman.  2  I>el.  Ch. 
tinct  right*  they  cannot  ba  joined:    34.     It  w  only  where  the  interests  c^ 
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Oct.  11, 188%       the  putiM  depend  on  tlie  tame  right,  tor  Itcm^f.  Co.,  47  Tt  44S;  ^omtoa 

^»' and  thoy  will  bo  alike  affected  by  the  v.  Rodgeri,  1  A,  K.  Marah.  427.     It  ii 

iir.      J     judsmeDt,  that  they  can  be  joined:  no  objection  to  the  joinder  of  defand- 

dilanalmt"       ^W**  '■  WlutUr,  49  Wi*.  619.     Un-  ante  fliat  they  have  no  identity  of  in- 

wbamajbe.      oomiect«d  parties  may  join  in  a  bill  in  tereata  tobeaffectsdby  thejuclgiiient: 

equity  where  there  ii  one  connected  Tea*  v.  McDonald,  13Tez.  353;  S.  C, 

intereat  among  t^iem,  centerinK  in  the  60  Am.  Deo.  65;  see  Boyd  v.  Saing, 

point  in  i«iua:  Ouxn  v.  FrhJc,  24  CaL  38  iHsa.  197.     In  an  action  to  enforce 

177;  Plum  v.  Morrit  Canal  J:  B.  Co.,  and  declare  ui  implied  tnut  in  relv 

10  N.  J.  Eg.  £59.  tion  to  landa,  all  persona  who  claim 

When  judgment  craditora  havaaa-  to  be  entitled  to  a  portioa  of  the  trait 

quired   lieni    upon  the  property   of  estate  are  properly  made  defendants, 

t^ieir  debtor  which  entitle  Ihem   to  JenUnt  v.  Frint,  30  CaL  595.     On  a 

aimttar  relief  against  an  act  of  the  de-  contract  to  do  certain  work  for  two 

feailant,  wliioh  ia  a  common  injury  to  persona,  one  of  them  cannot  have  re- 

both,  and  prevents  tbeio  from  enfor-  lief  in  equity  against  the  contractor 

cing  their  bens,  they  may  join  in  a  bill  witbont  making  the  other  a  party  to 

to  obtain  inch  relief:  Clarkaon  v.  2)e  the  suit,  or  etatiqg  an  excuse  for  not 

J'evsltr,  3  Paige,  321.  doing  ko:  MiabUuntt  qfjftta  BraintTte 

It  is  a  rule  in  equity  that  all  per-  v.  SoufAunrt/i,  4  Gray,  dM.   Wbealand 

gouashoold  be  made  partiea  defendant  conveyed  by  deed  aliaolnte  on  its  face 

wlioae  presence  is  necessary  to  a  com-  is  eonaht  to  be  recovered  on  the  gronnd 

-plete  judgment  with  respect  to  the  that  the  deed  was  in  fact  given  as  se- 

iDtereats  mvolved  under  the  issues  ourity  for  money  loaned,  enbeequent 

raised  by  the  pleadings:  Oretn  v.  jlfil-  purchasers  who  have  token  with  uo- 

bank,  3  Abb.  N.  C.    148;  generally,  ticeot  plaintiff 'seqaity  may  be  joined 

Jiainet    v.    Holiisler,    04   K.    Y.    3:  as  defendants:    Ivdiber  v.  Taylor,  6 

Sdiaocrrr  v.  BoyUttm  M.  Aatoc.,  99  Jonea  £q.  736. 
Mass.  295;  Eureka  Ma>iie  Co.  v  Waid- 

0^.^11,1882,         §385.   [381.]     Of  the  parties  to  the  suit,  those  who  are 
united  in  interest  must  be  joined  as  plaintiffs  or  defend- 
ants; but  if  the  consent  of  any  one  who  should  have  been 
HOr.  B*.         joined  as  plaintiff  cannot  be  obtained,  he  may  he  made 
a  defendant,  the  reason  thereof  being  stated  in  the  com- 
plaint; and  when  the  question  is  one  of  a  common  or  gen- 
eral interest  of  many  persons,  or  when  the  parties  are 
very  numerous,  and  it  may  be  impracticable  to  bring 
them  all  before  the  court,  one  or  more  may  sue  or  defend 
for  the  benefit  of  the  whole. 
0^11,1881         §386.   [382.]     Sections  28,  30,  32  [31],  33  [32],  87  [36], 
Title  m.,  Chap-  ^8  [37],  40  [39],  and  41  [40],  of  title  III.  of  chapter  I., 
apVu'cSbi^l"  shall  apply  to  suits  in  equity. 

equuy  suits.         g  337    ^333 -J     gyjjg  jj^  equity  in  the  following  cases 
%\-'  shall  be  commenced  and  tried  in  the  county  where  the 

veuueofiutia.  subject  of  the  suit,  or  some  part  thereof,  is  situate: — 
8t  1B8S  B  181.       '■  ^^'^  *^®  partition  of  real  property; 

2.  For  the  foreclosure  of  a  lien  upon  real  property; 

3.  For  the  determination  of  an  adverse  claim,  ea*ate, 
or  interest  in  real  property,  or  the  specific  performance 
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of  an  agreement  in  relation  thereto.  In  all  otlier  cases,  ^^'■'!M»^i*i- 
the  suit  shall  be  commenced  and  tried  in  the  county  in  venno oi sum. 
which  the  defendants,  or  either  of  them,  reside,  or  may 
be  found  at  the  comnienceinent  of  the  suit;  providrd,  that 
if  none  of  the  defendants  reside  in  this  state,  the  suit  miiy 
be  tried  in  any  coanty  in  the  state  which  the  plaintiff 
may  designate  in  his  or  ber  complaint;  and  provided 
further,  that  in  any  suit  for  the  dissolution  of  the  mar- 
riage contract  the  same  may  be  commenced  and  tried  in 
any  county  of  this  state  in  which  either  party  to  the  suit 
resides. 

See  !  42  [41],  catt,  et  aeq.,  m  to  the  veaao  of  actiona  ai  Uw.* 

g  388.    [384.]     The  court  may  change  the  place   of  Dec.M,lea^»l>. 
trial  on  the  motion  of  either  party  to  the  suit,  where  it  change  oi 
appears,from  the  affidavit  of  such  party,  either,  — 

1.   That  tne  suit  has  not  been  commenced  in  the  \^^-^'^ 
proper  county;  or, 

'2.  That  the  judge  is  a  party  to,  directly  interested  in, 
the  event  of  the  suit,  or  connected  by  consanguinity  or 
affinity,  within  the  third  degree,  with  the  adverse  party 
or  those  for  whom  he  prosecutes  or  defends;  and, 

3.  That  the  motion  is  not  made  for  the  purpose  of 
delay. 

Such  change  may  be  taken  at  any  time  before  answer, 
and  not  otherwise,  and  in  the  manner  and  with  like 
effect  as  in  an  action. 


§  389.   [385.]    The  provisions  of  chapter  I.,  from  and  og^"-" 
inclusive  of  title  V.,  of  such  chapter,  to  and  inclusive  of 


title  XIII.  thereof,  shall  apply  to  and  eovern  the  mode  xiii.  o('ch«p- 

,  .  .    „       teH.,»ppUc«- 

of  proceeding  in  suits,  except  as  otherwise  or  specially  "uiJ,!*' •'''"' 
provided  in  this  chapter. 

§  390.   [386.]    When  there  is  more  than  one  defendant  mot.imsbs. 
in  the  suit,  service  of  the  summons  may  be  made  by  Uweofspecw 

,  ,    .  ,  ,       Mailon  of  U85. 

serving  only  one  copy  of  the  complaint,  the  same  to  be  pj£; 

served  on  the  defendant  designated  by  the  plaintiff  or  s 
his  attorney  by  a  direction  indorsed  on  such  summons. 
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SDITS  IN  EQUITY.  [Cai*.  V, 

§  S91.   [387.J    111  addition  to  the  cases  enumerated  in 

-  the  subdivisions  of  section  56  [55],  service  of  the  sum- 
mons may  be  made  by  publication  in  the  following 
cases: — 

1.  When  the  subject  of  the  suit  is  real  or  personal 
property  in  this  state,  and  the  defendant  has  or  claims  a 
lien  or  interest  actual  or  contingent  therein,  or  the  re- 
lief demanded  consists  wholly  or  partly  in  excluding  the 
defendant  from  any  lien  or  interest  therein; 

2.  When  the  suit  is  for  divorce,  in  cases  provided  for 
in  title  VII.  of  this  chapter. 

§  392.   E388.]    The  objection  to  the  jurisdiction  of  the 

-  court,  or  that  the  complaint  does  not  state  facts  sufficient 


CoantetcUliK 
of  delendaiiL 


Sm  9  71  [70],  ante.  feadant  hu  W  aniwer  put  himself  on 

Ol^acticni    to    Juriadictioii    in  the  merits,  the  pleadings  BnggsBting 

equity,  in  absence  oE   demntrer,  on  no  dcfenae  of  tbu  OKtoM:  XSaertide 

tba  ground  tb&t  an  adeaiutte  remedy  t.  ifyen,  10  Or.  21. 
at  law  exiita,  comes  too  late  after  de- 

g  393.  [389.]  The  counterclaim  of  the  defendant 
shall  be  one  upon  which  a  suit  might  be  maintained  by 
the  defendant  against  the  plaintiff  in  the  suit;  and  in 
addition  to  the  cases  specified  in  the  subdivisions  of 
section  73  [72],  it  is  sufficient  if  it  be  connected  with  the 
subject  of  the  suit.  Sections  90  [88],  91  [89],  92  [90], 
and  93  [91]  shall  not  apply  to  suits  in  equity. 

Oonutardaim    generally:    See  }FatlAtirn  v.   Robertt,    72     Id.    213 

1 73  [72],  onU.  SlamlUg  v.  Mai.  Life  Int.  Co.,  95  Id 

liaUert  cojmtdtd  wUli  the  lalijtct  qf  254,  263.     And  although  tlio  defcnd- 

tJte  acUon. — The  counterclaim  need  ant  may  have  a  right  of  action,  if  it 

not,  under  this  section,  be  founded  in  does  not  arise  out  of  the  contract  or 

contract  or  arise  out  of  the  contract  transaction  set  forth  in  the  complaint 

set  forth  in  the  complaint:  TimUif  v.  as  the   foundation  of  the  plaintiff's 

Tiruley,  IS  B.  Uon.  4M;  it  is  suffi-  oUini,  or  is  not  connected  with  the  ' 

cicnt  if  it  arises  out  of  the  transaction  subject  of    the  action,   or   is  not  a 

set  forth  in  the  complaint  or  petition,  canse  of  action  on  contract,  it  cannot 

or  is  connected  with  the  subiect  of  be    tho  subject    of    a  counterclaim: 

the  action:  Jama  v.  Cenlei;  53  Cal.  31 ;  Edr/trton  v.  Pagi;,  20  N.  Y.  281 ;  Boitel 

Lthinair  v.  Oriswold,  8  Jones  4  S.  JOO;  v.  Laaton,   90  Id.  293,  297;  Lyon  v. 

Fontay.  Mann,  J  5  Nob.  172.  Petty,  G3  Cal.  322.     The  words  "sub- 

But  there  must  be  some  l^al  or  ject  of  the  action"  are  constrned  to 

equitable  connection  between  tho  mat-  mean  the  subject-matter  in  dispnte, 

ters  pleaded  as  a  counterclaim  and  or  the  facts  constituting  the  plaintiff's 

die  mattere  alleged  in  the  original  canse  of  action:  ClianJioret  v.  Cagneg, 

complaint:   WitUam»  v.  Boyd,  75  Ind.  41  How.  Pr.  125;  S.  C,  10  Abb.  Pr., 

280;    mUts  V.   jnOsr,   47    Id.    385;  N.  S.,31;  S.  C,  2  Sweeny,  378;  £<A- 
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mA  t.  Griiuotd,  8  Jouea  t  8.  100.  Olen  ttc  Meermf.  Co.  t.  BiM,  61  H.  Y.  Oct  11, 1W% 

ScsfintiwT.CoiuniUadc  B.  S.  Co.,  226.     And  tee  CorMKiu  v.  ftud,  S8  issa. 

SO  a  C.  269.    The  Bobject  ot  an  action  Wis.  237.  

it  dther  property  or  a  violated  rigbt; 

g  394.   [390.]     The  plaintiff  in  a  suit  may  unite  several  Oct.  ii,  is^ 
causes  of  suit  in  the  same  complaint,  when  they  all  arise  - 


.     .  What  cansea  of 

out  01, —  lultmarbo 

1.  The  same  transaction,  or  transactions  connected 
with  the  same  subject  of  suit; 

2.  Contract  express  or  implied;  or, 

3.  Injuries  with  or  without  force  to  property, 

4.  Claims  to  real  property,  or  any  interest  therein, 
with  or  without  an  account  for  the  rents  and  profits 
thereof; 

5.  Claims  to  personal  property,  or  any  interest  therein, 
with  or  without  an  account  for  the  use  thereof; 

6.  Claims  against  a  trustee  by  yirtue  of  a  contract,  or 
by  operation  of  law. 

But  the  causes  of  suit  so  united  must  all  belong  to  aoi.m. 
one  of  these  classes,  and  must  affect  all  the  parties  to  the 
suit,  and  not  require  different  places  of  trial,  and  shall 
be  separately  stated. 

See  5  93  [91],  aale,  as  to  nbat  canaea  ma;  be  nnited  in  sctioiiB  at  law. 

§  395.   [391.]    The  writ  of  ne  exeat  is  abolished,  and  oct.ii.is62. 

instead  thereof  the  plaintiff  in  a  suit  may  have  the  de '■ 

fendant  arrested  and  held  to  bail  in  like  manner  and  lo^itt" 
with  like  effect  as  provided  in  title  XIII.  of  chapter  I. 
of  this  code.     A  cause  of  arrest  in  a  suit  shall  be  the 
same  as  those  specified  in  section  108  [106],  so  far  as  the 
same  may  exist,  and  not  otherwise. 

TITLE   I. 
OP  ISSDKS,  TBEIB  TBIAL,  AND  THE  MODE  THEREOF. 
f  SSL    TUi»  J.  of  ohapter  IL  aball  apply  to  mits;  when  jury  may  be  (ormed. 
1 3ffl.    How  and  when  testimony  taken. 
1 39S.    Conduct  of  Qw  trial. 

1 3SA.    Objactiona  to  depodtiDoa  «4tat  and  bow  mad& 
I40a    Some  mbjsat. 
1 401.    Titles  VI.  and  X  of  chapter  JL  aball  apply  to  anits. 
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S  402.    Decree  of  diamiasal  before  trial,  and  effect  tluneoL 
§  403.    Same  mbject  after  trUl 

S  404.    Titles  Xn.,  XHI.,  and  XTV.  of  chapter  IL  ^lall  apply  to  nuts, 
g  405.     When  decree  ma;  be  given  in  vacation;  the  entiy,  loU,  and  final 
record  tbereol 

Oct.  u,  1B6S,         §  396.   [392.]     The  provisions  of  title  I.  of  chapter 

■^ II.  of  this  code  shall  apply  to  suits,  except  as  in  this 

ler  n.  eppiKa-  title  Otherwise  or  specially  provided.  Both  issues  of  law 
and  fact  shall  be  tried  by  the  court,  unless  referred. 
Whenever  it  becomes  necessary  or  proper  to  inquire  of 
any  fact  by  the  verdict  of  a  jury,  the  court  may  direct  a 
statement  thereof,  and  that  a  jury  be  formed  to  inquire 
of  the  same.  The  statement  shall  be  tried  as  an  issue  of 
fact  in  an  action,  and  the  verdict  may  be  read  as  evi- 
dence, on  the  trial  of  the  suit. 


Feb.?6.i8aa,ii.  §  397_  [393.]  As  soon  aa  the  pleadings  are  com- 
Howanawhaa  pleted,  if  the  suit  be  at  issue  on  a  question  of  fact,  the 
takeu.  court  shall  refer  the  case  to  a  referee,  pursuant  to  pro- 

isor.ms.  visions  of  section  eight  hundred  and  fifteen  of  the  Code 
i6  0r,  liiL  of  Civil  Procedure,  as  compiled  and  annotated  by  Williuin 
fit.is8»,p.u(iL  Lair  Hill;  provided,  that  the  testimony  of  any  or  all  of  the 
witnesses  in  a  suit  in  equity  may,  by  the  consent  of  the 
parties  and  of  the  court,  be  taken  orally  at  the  hearing; 
and  in  suits  for  a  dissolution  of  the  marriage  contract, 
the  court  shall  have  power  in  all  cases,  by  special  order 
or  standing  rule,  to  order  tlie  testimony  to  be  talcen  orally 
in  open  court;  provided  further,  that  when  any  testimony 
is  taken  orally  in  open  court  in  an  equity  suit  upon  any 
issue  of  fact  therein,  arising  from  the  filing  of  an  answer 
or  reply,  the  said  testimony  shall  be  reduced  to  writing 
by  the  judge  of  the  court  or  by  a  person  under  his  direc- 
tion; or,  in  the  event  there  be  an  acting  official  reporter 
of  such  court,  said  testimony  may  be  taken  in  short-hand 
by  such  official  reporter,  and  said  testimony,  when  so  re- 
duced to  writing,  or  when  transcribed  by  such  official 
reporter  from  his  stenographic  notes  thereof,  and  duly 
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certified,  sba^  be  filed  with  the  papers  in  the  suit  and  be  rtb.gMgs!>,jL 
regarded  as  a  deposition  or  depositions  and  testimony  in  Knw&udwhan 
the  caae  on  appeal  to  an  appellate  court,  uwcu!'"'' 

Laws  of  1885,  p.  69.  Ifit  v.  Jfortti,  11  Or.  16!t;   uid  eea 

Conatmction  of  soctlon:  Jfor-    Marktv.  Oroa,  14  Id.  382. 

§  398.    [394.]    When  the  suit  is  called  for  trial,  the  Oct  ii,  lasz. 

trial  shall  proceed  in  the  order  prescribed  in  subdivisions 

1,  2,  3,  4,  and  5  of  section  196  [194],  unless  the  court  for  triBL""  ° 
special  reasons  otherwise  directs. 

%  399.   [395.]     Upon  the  trial  either  party  may  object  oct,ii,  iwa. 

to  the  reading  of  a  deposition  or  any  part  thereof,  when 

offered  by  the  other,  because  the  witness  is  incompetent,  deponuou. 
or  the  testimony  is  so,  or  irrelevant,  and  not  otherwise. 
All  other  objections  to  depositions  shall  be  taken  by 
written  exceptions  filed  with  the  clerk  within  ten  days 
from  the  closing  of  the  testimony,  and  before  the  first  day 
of  the  term  next  following  thereto,  and  may  be  heard  and 
decided  by  the  court  or  judge  thereof  at  any  time  there- 
after before  the  trial  of  the  suit. 

§400.   [396.]     When  it  appears  from  the  deposition  o«.u,i8ei. 

that  a  party  was  present  at  the  examination  of  a  witnoaa, 

such  party  shall  not  be  heard  to  object  to  anything  in  or 
concerning  such  deposition  not  excepted  to  at  the  time 
of  taking  the  same,  except  the  objections  allowed  to  be 
taken  on  the  trial  as  provided  iu  section  397  [393]. 
When  any  part  of  the  examination  of  a  witness  is  excluded 
for  any  reason,  so  much  of  the  cross-examination  as  re- 
lates to  the  same  matter  is  excluded  also. 

§  401.  [397.]     The  provisions  of  title  VI.  and  X.  of  oct.  u,  imj. 
chapter  II.  of  this  code  shall  apply  to  suits,  but  the  final  - 


determination  of  the  rights  of  the  parties  thereto  is  called  x-'oVchapter 
a  decree,  and  any  intermediate  determination  is  called  tiiiif^  ^ 
an  order.  n  Or.  asi 

§  402.   [398.]    A  decree  dismissing  a  suit  may   be  oct  u,  i8g2, 

given  against  the  plaintiQ'  in  any  of  the  cases  specified 

in  subdivisions  1,  2,  and  3  of  section  246  [243],  except  mtswdafiet*" 
the  last  clause  of  such  subdivision  3.     Such  decree  is  a 
determination  of  the  suit,  but  shall  not  have  the  effect  to  *'*f-5<»- 
bar  another  suit  for  the  same  cause  or  any  part  thereof. 
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Oct  II.  im.         §  403.  [399.]    Whenever  upon  the  trial  it  is  determined 

— '■ that  the  plaintiff  is  not  entitled  to  the  relief  claimed  or 

mUuabeiora  any  part  thereof,  a  decree  shall  be  given  dismissing  the 
suit,  aud  such  decree  shall  have  the  effect  to  bar  another 
suit  for  the  same  cause  or  any  part  thereof,  unless  such 
determination  be  on  account  of  a  failure  of  proof  on  the 
part  of  the  plaintiff,  in  which  case  the  court  may,  on 
motion  of  such  plaintiff,  give  such  decree  without  preju- 
dice to  another  suit  by  the  plaintiff  for  the  same  cause  or 
any  part  thereof, 
pot  u.  im,  §  404.  [400.]  The  provisions  of  title  XII.,  also  of  title 
-  XIII.,  of  chapter  II.  of  this  code,  from  and  inclusive  of 


appucaua.      shall  apply  to  suits.     The  provisions  of  title  XIV.  of 
such  chapter  shall  apply  to  controversies  which  might 
be  the  subject  of  a  suit, 
ort.u,ia6i         I  405.    [401.]     When  upon  the  submission  of  a  suit 

— — — the  court  is  unadvised  as  to  what  decree  ought  to  be 

m/boKiven  given  therein,  it  may  reserve  the  case  for  further  consid- 
eration, aud  may  decide  tho  same  and  give  such  decree 
in  vacation  by  filing'the  same  with  the  clerk.  When  a 
decree  is  given  iu  a.  suit,  unless  otherwise  ordered  by  the 
court,  it  shall  be  entered  by  the  clerk  within  the  day  it 
is  given.  Sections  260  [257],  261  [258],  263  [260],  264 
[261],  and  268  [265]  of  this  code  shall  apply  to  suits. 
The  provisions  of  title  XVI.  of  chapter  11.  of  this  code 
shall  apply  to  decrees  and  the  final  record  or  roll  thereof. 

Ammding  decroe.  —  An  applies-    some  good  ezouM  is  abowit  for  tho  Uo- 
tion  for  unendmeiit  of  a  decree  after    lay:  Cliapnum  r.  W^ur^  5  Or.  29D. 
NveDteen  montba  u  too  late,  nnleu 

TITLE  11. 
OF  THE  MODE  OP  ENFOECING  A  DECREK 
S  406.    When  decree  reqairing  tho  performanca  of  a  partimdor  act  aqnivalent 
thereto;  vhau  order  or  decree  nisj  he  enforced  by  pnnuhment  of 
party. 
g  407.     Chapter  HL  shall  apply  to  anita  ao  far  a*  applicahle. 

*«2^  __^      §  ^*^6-    [402.]    A  decree  requiring  a  party  to  make  a 
i»oJ'^         conveyance,  transfer,  release,  acquittance,  or  other  like 
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act  within  a  period  therein  specified  shall,  i"  such  party  oau, im. 

do  not  comply  therewith,  be  deemed  and  taken  to  be 

equivalent  thereto.     The  court  or  judge  thereof  may  en-  iiwperiora- 
force  an  order  or  decree  in  a  suit,  other  than  for  the  pay-  i^n'JthMSti'' 
ment  of  money,  by  punishing  the  party  refusing  or  pun,,hnieiit 
neglecting  to  comply  therewith,  as  for  a  contempt.  ^L^iy'^^i^ 

Paitiahm«nt  of  contempt:  See  ch&pt«r  7,  title  4,  jmit.  order. 

§  407.    [403.]     The  provisions  of  chapter  III.  of  this  o^i.  n.  i«i 


.    Chapter  III. 


the  nature  of  the  decree  may  require  or  admit  of  it;  but  ep^i^Mbie  i 
the  mode  of  trial  of  an  issue  of  fact  in  a  proceeding 
against  a  garnishee  shall  be  according  to  the  mode  of 
trial  of  such  issue  in  a  suit. 


TITLE  III. 
OF  mJDNCTION. 
1 406.    Sefinitioa  of,  and  how  pennanent  mjnnotiaii  anbvoed. 
{  409.     AllolraQce  of  injonotioii. 
S  410.     Service  of  the  order  aJlowiog  the  injunction. 

S  411.    When  defendant  may  be  restrained  during  thopandano;  of  tho  mit, 
t  412.     Allowaooe  of  injnnction  after  anawer. 
S  413.    Motion  to  vacate  or  modify  injuidion. 

g  40S.   [404.]    An  injunction  is  an  order  requiring  a  ocl  u,  ie 
defendant  in  a  suit  to  refrain  from  a  particular  act;  it  is  - 


only  allowed  as  a  provisional  remedy,  and  when  a  decree  J?n'n1iSn'';i. 
is  given  enjoining  a  defendant,  such  decree  shall  be  ^n^. 
effectual  and  binding  on  such  defendant  without  other 
proceeding  or  process,  and  may  be  enforced  if  necessary 
as  provided  in  section  406  [402]. 

Porm  of  iiijuiictloii.  —  No  par-  in  violation  of  the  original  injunction, 

ticnlar  form  is  reqniiite;  the  gnbet&n-  are  not  contempt  of  court:   Fremont 

tial  thing  ia  an  authentic  notification  v.  MereedMiniHa  Co.,  9  Id.  18.    When 

to  the  defendants  of  the  mandate  of  a  perty  to  an  mjunetiou  doubti  ita 

the  judge,  which  they  must  then,  at  si^iificance  or  extent,  he   is  not  to 

their  peril,  obey:  S-anaaert  v.  FariA,  duobey  it  with  a  view  to  test  it  in 

10  Cal.  353.  this  particular,  but  he  ghoold  apply 

DiaollMlieiica  to  order.  —  Where  to  the  court  for  a  modification  or  ia- 

a  party  disobeys  or  violates  an  in-  stmction:   WtUi,  Farno,  i  Co.  v.  Ore- 

jtmctioD,  it  U  a  contempt,  uid  punish-  gan  R.  di  2f.  Co.,  9  Saw.  GOl.     Cor- 

able  as  Eoch:  See  S  406  [402];  Ptople  porations  other  than  municipal  may 

V.  PlaetrCo.,  S7  CaL  lEl.     But  acta  bepuniBhed  for  oont^mpt  for  violation 

of  defendant  who  baa  had  an  order  of  an  injunction:  0.  O.  C.  U.  if.  Co.v. 

modified  without  notice  to  plaintiff,  j8«fperfarCoar(,2WestCoastIlep.736. 
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o^n.  mt,         §409.   [405.]    An  injuuction  maybe  allowed  b;  the 

court,  or  judge  thereof,  at  any  time  after  the  commence* 

iDjBnctioii.      ment  of  the  suit  and  before  decree.      Before  allowing 
UDdwtakitv.    the  same,  the  court  or  judge  shall  require  of  the  plaintiff 
10  ur.  m.         ^^  undertaking,  with  one  or  more  soreties,  to  the  effect 
IB  Or.  W2.        jj^^j  i^g  ^ju  pj^y,  gjY  costs  and  disbursements  that  may  be 
decreed  to  the  defendant,  and  such  damages,  not  exceed- 
ing an  amount  therein  specified,  as  he  may  sustain  by 
reason  of  the  injunction  if  the  same  be  wrongful  or 
without  sufficient  cause. 

Grantiiie' injunction  at  chAm-  insafficieiicy  of  the  oompUin^  trfaidi 

ben.  —  la  CftlilonuA,  ander  a  aimi-  is  not  unsiided,  nor  majthinff  done  in 

lu  aeotioD,  it  woa  held  tbat  ui  injouc-  the  cmb,  &nd  the  action  on  Die  bond 

tiaa  muted  cc  parte  by  tba  judge  at  is  institnted  twenty-one  days  after 

chamlMirs  becomes  the  act  of  the  courts  aervice  of  natic«  oE  the  roling  on  the 

and  may  be  enforced  in  the  same  vay:  demurrer:  Bennett  v.  Pardini,  63  CoL 

SalHvan  v.   Tritaffi)  0.  it  8.  M.  (x.,  154.     A  judgment  dismiaaing  a  anit 

33  CaL  385.  (in  which  a  temporary  injunction  ha* 

UndeTtaking. — An  order  foran  been  granted)  for  want  of  prosecution 

injunction  mnat  be  deemed  inopoA-  amounts  to  a  determination  t"  *'-- 


e  antil  the  undertaking  is  given;    court  that  the  injunction  was  improp* 

lerwise  the  party  enjoined  would    erlyRranted,anaaftersuch jndgntanl^ 

have  no  security  for  damsAea:  SllioU    suit  ilea  upon  the  undertaking;  snd  it 


otherwise  the  party  enjoined  would  erlyRTanted,andaftersuch jndgmi 

have  no  security  for  damsAea:  SllioU  suit  ilea  upon  the  undertaking;  sn___ 

V.  OAornt,   1  Cal.  397.     And  an  in-  seems  the  grounds  of  the  injunctioa 

junction  should  never  be  sranted  na-  caonot  be  mquired  into  in  suit  upon 

til  defendants  are  sacursa  by  proper  an  injunction  bond;  Dowlingv.  Pouui, 

bonds:  Pattiton  T.   Tuba  Co.,  12  Id,  18  Id.  625.     In  an  actbn  on  an  un. 

106.     This  section  requiring  a  bond  dertaking  on  injunction,  it  ii 

— ''---  — -dly  where  the  injunction  feuse  tbat  the  business  which 

x  parte,  as  well  as  on  an  ants  enjoined  was  a  public  n 


applies  equally  where  the  injunction  feuse  tbat  the  business  which  defend- 
la  granted  tx  parte,  as  well  as  on  an  ants  enjoined  was  a  public  nnitance: 
or^  to  show  oauae:  MtCratitn  v.  CmmiiuAant  v.  Brtea,  4  Id.  384.  A 
HarHt,  54  Id.  61.  bond,  Uiough  given  to  mora  than  one 
XtiponiSiilitg  on  underiakmg.  — An  obligee,  and  nting  no  words  express- 
action  on  the  undertaking  cannot  be  ing  >  several  obligation,  creates  a  lia- 
maintained  until  the  suit  m  which  the  bility  to  the  obligees  sevorally.  The 
injunction  issued  is  disposed  of  by  a  party  beneficially  entitled  to  the 
final  decree  or  judgment:  Clari  v.  fruits  of  the  action  may  sue:  SinnnMn 
Olagton,  61  CaL  634,  where  the  action  v.  Parith,  10  Id.  351;  Bmeaer  v.  Da- 
was  brought  on  the  bond  after  the  vit,  15  Id.  II;  Pradtr  v.  Pwitlt,  13 
dissolution  of  the  injunction,  and  Id.  588;  Lally  v.  Witt,  28  Id.  542. 
prior  to  the  trial  of  the  suit  in  which  And  the  parties  cannot  m^i'nf  ■"  a 
It  issued;  Donqliertg  v.  Dare,  63  Id.  joint  action  unleM  their  damages  are 
170.  The  dissolution  of  an  injunction  joint:  Fowltr  r.  Fritiie,  37  Id.  34. 
is  a  technical  breach  of  the  injunctioa  CouTiKl/ea  paid  to  procure  the  dis- 
bond:  Slone  v.  Caraon,  1  Or.  100;  and  solution  of  the  iujunction,  but  not 
an  action  on  the  bond  is  not  prema-  such  as  are  paid  for  defending  thaen- 
tnrely  brought  where  the  injunction  tire  case,  are  recoverable  on  the  bondi 
is  dissolved,  and  a  demnirer  sustained  Bvttanuitt  v,  SUieart,  65  CaL  116; 
to  the  complaint,  on  the  ground  of  the  Porter  v.  ffopkini,  03  Id.  53. 

g  410.  [406.]     The  undertaking  and  affidavits,  if  any, 

~  upon  which  the  injunction  is  allowed,  shall  be  filed  with 

the  clerk.     The  order  may  be  served  as  a  summons  aad 

retnrned  to  the  clerk,  with  the  proof  of  service  indorsed 
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thereon;  except  that  the  service  shall  be  made  upon  the  ootii,iss4 
defendant  personally.     The  order  may  be  filed  with  the  "'."ivrr 
clerk  at  once,  and  shall  be  deemed  to  be  served  upon  the  ^^^^  ^j 
defendant  from  the  date  of  its  allowance,  if  it  appear  o^"- 
therefrom  that  the  defendant  appeared  before  the  court 
or  judge  at  the  allowance  thereof. 

Bonioa  ot  ■ummoiU:  Sm  §3  54  [5?|,  ante,  at  seq. 

§  411.  [407.]    When  it  appears  by  the  complaint  that  oa.n,iat3. 

the  defendant  ia  entitled  to  the  relief  demanded,  and 

such  relief,  or  any  part  thereof,  consists  in  restraining  during  mb- 

.      .  .  .  ,  .       dency  ol  lult. 

the  commission  or  continuance  of  some  act,  the  commis- 
sion or  continuance  of  which  during  the  litigation  JJof;^ 
wonld  produce  injury  to  the  plaintiff;  or  when  it  appears 
by  affidavit  that  the  defendant  is  doing,  or  threatens  or 
is  about  to  do,  or  is  procuring  or  suffering  to  be  done, 
some  act  in  violation  of  the  plaintiff's  rights  concerning 
the  subject  of  the  suit,  and  tending  to  render  the  decree 
ineffectual;  or  when  it  appears  by  affidavit  that  the  de- 
fendant threatens  or  is  aboXit  to  remove  or  dispose  of 
his  property,  or  any  part  thereof,  with  intent  to  delay  or 
defraud  his  creditors, — an  injunction  maybe  allowed  to 
restrain  such  act,  removal,  or  disposition, 
luju 

reaaanabla  doubt;  Toftgue  y.  Gtuion,  leave,  withontprejadice  taaninjimo- 
10  Or.  33S;  Agait  v.  LAemnem,  4  tionprevioiiBl7graiited:£ar£«rT'. Ay- 
Daly,  62;  Mimiig't  Appeal,  62  Pa.  St.  nolcU,33  CaL  498;  StUka  v.  Frnntf 
373;  Sla^e  t.  ilcGlynn,  20  CaJ.  233;  mi,  Saad.  Ch.  673;  8.  C,  I  Ho£  Cli. 
and  the  court  will  taJte  into  coDsidera-  301;  Warlmrton  v.  London  etc  Co.,  2 
tioa  the  nature  and  extent  of  the  in-  Bear.  254;  Pratt  t.  Archer,  1  Sim.  t 
JUET  which  plaintiff  will  suffer  if  the  St  433;  Pkitrinij  v.  Hanxm,  2  Sim. 
order  ta  withheld,  and  also  tlie  conw-  488;  Funten  t.  Broaa,  S  How,  59; 
quences  to  othere  if  the  order  ia  ffWfer  y.  Waller,  3  Ga.  302. 
granted,  and  will  grant  or  withhold  Remedy  at  lam.  —  PUiottfT  ia  not 
relief  accordini;  to  the  exigencies  of  entitled  to  injunction  when  he  haa  a 
the  cau :  Heath  ?■  Ootd  Eoxhange,  38  plain,  speed j,  adequate,  and  sufficient 
How.  Pr.  168;  Btrhtley  v.  Sjnith,  27  wmedy  at  law;  DcWiU  v.  Bagt,  2  CaL 
Gritt.  892.  WTiers  the  action  growa  4C9;  approved: /(oMji«w  v.  Oaar.tiJS. 
out  of  an  illegal  demand  an  injunction  275;  Triiufy  County  v.  JfcOammim,  2B 
will  nut  be  granted:  Fond  v.  Syniih,  4  Id.  120;  Hager  r.  Sliindkr,  29  Id.  G5; 
CoDO.  297;  SmiUi  r.  Lockinood,  13  BiieLnallv.Slory,3lalA.l\;Ba[eoniT. 
Barb.  209.  The  right  to  relief  should  Jutiert,  22  Uow,  Fr.  349;  HarHniat't 
appear  on  tlia  face  of  the  complaint.  Appeal,  78  Pa.  St.  190;  Ricliardt  v. 
An  amended  complaint  superssdea  KirkpaMch,  Si  Cal.iSi.  Where  all  the 
the  original;  but  if  the  cause  of  ac-  equities  of  the  bill  ore  denied,  the  in- 
tioD,  at  it  ibauld  do,  remains  the  junction  should  not  be  granted:  WeU- 
tame,  an  injimotion  founded  on  the  nion  v.  Harlxr,  3  Or.  353.  Where 
original  complaint  remains  good;  and  the  injury  can  be  compensated  in 
27 
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dooutge*,  uk  iojnnetion  will  not  ba  be  ahown:  BwmM  v.    fmie^det,   13 

enaled:  Wilton  v.  Cify  Pant,  39  Wii.  OiJ.  1S6;  Branch  Tumpite  Co.  t.  Yvba 

~  IGO;  nor  wiU  it  be  Erauted  where  ra-  Co.,  13  Id.  190.     Nor  will  an  oUega- 

lief  can  be  obtained  by  other  oidinuy  tion  amoontin;;  to  a  mere  itatomeDt 

proceu:   Ward  t.  KtUm,  U  Abb.  Fr.  of  opinion  goffice:  HoU  v.  Penlae,  62 

106;   Pemle  v,  JfaWier,  2  Abb.  Pr.,  Id.  645. 

N.  S.,  289;   or  where  notice  of  pen-  A    threatened   entry  bj  a  water 

dency  ol  tbe   action  ia  aa  efEeotnol:  company  to  make  excavations,  etc, 

Elevauoa  y,  Faj/ervxat^,   21   How.  under  proceedings    in   eminent    do- 

Fr.  449.     So  an  injunction  will  not  main,  where  tho  company  and  the 

be  granted  where  me  can  avoid  1ob»,  Bheriff  are  ioiolrent,  is  snfficient  to 

by  nit  own  act;  aa  id  the  case  of  a  fonndauinjonctioa:  BeruUy  v.  Moan- 

transferee  of  stock  atill  ttaudiss  in  tain  L.  W.  Co.,  13  Cal.  312;  see  also 

Uio  name  of  the  transferrer,  where  Natoma  W.  i  if.  Co.  .v.  Clarhiti,   14 

Buch  transferee  aeeks  to  enjoin  the  Id.  551;  Sta^iv  v.  Cora.  R.  R.  Co.,  18 

sole  of  tbe  stock  aa  belonging  to  the  Eng.  Ch.  122;  Agar  v.  Brgenis  Canal 

transferrer;  Farmer*'  Kot.  Oold  Bant  Co.,  Coon,  77;  Bonaparte  v.  Camden 

V.   WOaon.  53  Id.  600.  etc.   R.  R.  Co..   1  BaiiL  205.     And  a 

Irrtparable    Injury.  —  The    injury  plaintiff  is  entitled  to  au  injunction 

must  bo  Bach  as  cannot  be  adequately  where  the  injuries  are  calculateil  to 

compensated  in  damages,  or  it  must  destroy  the  entire  value  of  his  lands 

bo  irremediable,  or  load  to  irremedi-  for  all  useful  purposes.     W,  leased  a 

able  injury:  Portland  v.  Baker,  12  Or.  lot  of  laud,  on  which  he  erected  a 

356;   West  PmM  I.Co.v.Rebment,AS  hotel,    "The  What    Cheer    House" 

N.  y.  703;   Wdier  t.  Gage,  39  N.  H.  Ho  then  purchaaed  an  adjoinina  lot, 

182;  Middlelon  v.  FranMin,  3  Cal.'241;  upon  which  he  erected  a  larger  bailil- 

Waldnmv.  Jfarji,  5  Id,  120;  Ortgorg  mg,  and  occupied  both  as  "The  What 

V.  Haj/,  3  111.  334.     Where  no  injnrv  Cheer  Home,    the  principal  sign  ho- 

beyoud  a  general  averment  of  breach  ing  removed  to  the  one  last  built, 

of  contract  is  alleged,  an  injunction  He  soon  after  surrendered  the  lease, 

will  be  refused:  Western  U.  Tet.  Co.  v.  and  coutinned  the  basinesa  under  the 

Philadelphia  R.  S.  Co.  Phils.  494.  ume  name  in  the  building  on  the  lot 

Cootinuod   diversion    of    water  is  he  had  purchased.     Defendants,  hsv- 

irreparable  injury:    See  I/yt/te  Crteh  ing  purchased  the  first-mentioned  lot 

Water  Co.  v.  Perdea,   65  Cal.   477;  and  building,   opened  there  a  hotel 

Joltnaon  v.  Superior  Court,  65  Id,  567,  under  the  name  of   ' '  The  Original 

It  is  only  in  equity  that  juture  inj  ory  What  Cheer  House, "  painted  up  in  a 

can  be  restrained;  Tvolumtte  Water  Co.  manner  calculated  to  deceive  thepub- 

V.  OAapman,  8  CaL  397;  and  the  di-'  lie  into  the  supposition  that  it  was 

version  of  water  must  be  continuing:  the  same  name.     In  an  action  by  W. 

Coiei'  V.  Simjiton,  7  Id.  341.     In  a  suit  it  was  held  that  defendant  sbonld  be 

to  test  the  priority  of  appropriation  of  enjoined:   Woodatird  v.  Laair,  21  Cal. 

water,  an  injnnotioa  to  prevent  future  448. 

injuryis  proper:  Jfon'ufv.  .S'otiMff,  10  A  person  attempting  to  erect  a 
Id.  217.  One  of  two  or  more  ownen  wharf  in  tbe  navigable  waters  of  the 
of  a  water  right  may  be  enjoined  from  bay  of  Sod  Francisco,  under  a  con- 
diverting  more  Utan  of  right  belongs  to  tract  wiUi  the  harbor  i>ommissioucn, 
him;  he  will  be  restrained:  Ijoreni  v.  in  front  of  a  private  wharf,  sbonld  be 
Jacobs,  2  West  Coast  Rep.  722.  One  enjoined  if  the  commissioners  in  let- 
who  condncts  water  into  a  stream  may  ting  the  contract  have  not  aubstan- 
yet  be  restrained  from  diverting  any  tiofiy  followed  the  statute  giving 
of  the  water  unless  he  can  show  that  them  authority:  Coweli  v.  liarUa,  43 
bedivertsnomorethanhe  tumedinto  Cal.  605. 
it:   Wilaa  v,  Hauiehe,  04  Cal.  461.  Where  an  administrator  oonspirea 

An  assignee  of  a  lessor  of  chattels  with  others,  and  institutes  proceed- 

may  obtain  on  injunction  to  rostrain  ings  in  a  probate  court,  to  procure 

the  sheriff  from  Belting  them  as  the  the  sale  of  property  upon  fraadnlent 

original  lessor's  goods,  though  in  the  claims  allowed  by  the  administrator, 

lessee's  possession.     The  leasee  may  a  court  of  equity  hsa  jarisdiction  to 

not  oare  or  be  able  to  protect  them:  interfere  by  injonotion;   bat  if  the 

Ford  v.Bigbg,  10  Cal.  449.  proceedings  are  r^ular  on  their  &oe, 

Tbe  mere  all^tioa  of  irreparable  and  the  probate  court  has  jorisdio- 

injury  i*  not  sofBcient;  the  facts  must  tion,  tbe  relief  granted  will  be  ccm- 
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fined   to   an   injiinction;    Larve   t.  should  haTO  bean  RUittd;  as  where  r 

Friedman,  49  Cal.  278.  an  a^ent  uaea  the  mfonoation  which  i 

Irrepaiable  injury  foUowing  from  he  obtains  as  snch  to  the  prejudice  of  ~ 

th«  mer«  paaa^e  of  an  ordinanco  void  bis  employer  and  to  the  advantage  of 

on  its  face  wUl  warrant  the  inter-  faimaelli    Cfoaer   v.    Andrta,  69  Id. 

Cisition  of  equity  to  prevent  its  at-  119. 
mpted  enforcement:  S.  V.  W.  W.  v.        CUmdi»UtU.  — The  execation  of  a 

itt  rliM,  G3  CbL  246.  docnment  will  not  be  restiained  if  it 

DiBcharge  of  dibri*  into  navigable  would  not,  when  ezecnted,  be  a  clond 

Btreams  is  a  nuisance  that  will  be  en-  on  plaiutiS'a  title.     Cases  of  a  patent; 

joined:   Woodruff  w.  North  Bioomfield  Taylor  v.  Underhm,   40  CaL   471;  a 

^ininffCo.,  OSaw.  441;  People  v.  Oold  deed  on  a  tax  sale:  Bwrv.  Bunt,  18 

Bun  Mining  Co.,  66  Cal.    138.     See  Id.  307;  a  sheriff's  deed:   Pixley  v. 

these  coses  for  elaborate  disciusions  Buggint,    16    Id-    128;    Ooidslein   v. 

of  the  questions  involved-  K^,61ld.  301;  Schuyler  v.  Bovghlon, 

Dtlay.  ^The  party   most  not  be  2  West  Coast  Bep.  899.     If  a  cloud 
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Crow,  5  and  sheriff 'b  deed,  it  will  be  enjoined: 
Jones  £q.' 323.  As  to  whether  tbere  Ball  v.  Theiten,  61  Cal.  624,  626; 
is  any  laches  mnst  be  determined  b;  White  v.  Jfunan,  60  Id.  406;  Vogler  v. 
tha  £u!ta:  Binnty'a  Caee,  2  Bland,  99.  Mmilffomery,  64  Mo.  679.  A  sale  for 
ZHteretion  of  court,  —  A  party  can-  taxes  will  not  be  restruned  if  obvi- 
not  demand  an  injunction  as  a  matter  oualy  void  on  the  face  of  the  proceed- 
of  right.  Granting  and  cootinidng  ings:  Bitckndl  v.  Story,  36  Id.  70; 
injOBCtians  rests  very  mnch  in  the  Boughton  v.  Austin,  47  Id.  647;  N.  P. 
discretion  of  the  court,  to  be  kov-  B.  B.  Co.  v.  Carhind,  2  West  Coast 
emed  by  tha  nature  of  the  case:  ^icE«  Rep.  326(Mont.}. 
V.  Michael,  16  CaL  107;  ^laie  v.  Ffoito.— An  inianction  to  stay 
Ifunan,  CO  Id.  406;  Ooioerv.  Andreie,  wasteisnowgrantedalmostasa  matter 
69  Id.  119;  OMman  v.  EtUg,  61  Id.  of  course:  Marlchamy.  HomeU,  38  Ga. 
301;  Iline  v.  Stepliens,  33  Conn.  497;  608;  and  so  threats  to  comnut  waste 
Sot^eiu  V.  Datjia,  16  Abb.  Pr.,  N.  S.,  anthorize  an  injunction;  London  v. 
373;  but  this  is  not  an  arbitrary  dia-  Warfield,  C  J.  J.  Marsh.  196.  Bat 
cretion,  but  is  to  be  exennsed  m  an-  mere  apprehension  that  waste  will  be 
cordance  with  the  rules  of  law  and  committed  is  not  sufficient:  Banao'i 
[uity  and  without  abuse:  Bobart  v.  v.  Qardintr,  7  Vea.  307.  Elicavatlng 
jrrf,  6  Nev.  "7;  ^  parie  Haya,  26  and  working  a  mine,  cutting  timber 
Ark.  610;  according  to  the  exisenciea  therefor,  by  one  tensnt  in  common,  is 
of  each  caae:  Ollmdorff  v.  BlaeJi,  1  not  waste  which  can  be  restrained  by 
Eng.  L.  Jl  Eq.  114.  When,  therefore,  injunction:  UeCord  v.  Oailaad  Quid- 
all  the  equities  of  the  complaint  are  tilver  Mining  Co.,  64  Cal.  134,  a  vala- 
denied  by  the  affidavits  on  thepartof  able  docisioil.  But  an  entry  upon 
the  defense,  it  is  not  an  abase  of  dis-  \aaA  and  dicing  n[>  and  removing  the 
cretion  to  refuse  to  grant  a  temporary  ^it  trees  thereon  is  an  injur;  to  the 
injunction:  Kalder  v.  Lot  Angelei,  39  inheritance  in  the  nature  of  waste, 
CaL  610.  So.  also,  it  is  largely  dis-  which  courts  of  equitji  will  enjoin; 
cretionary  with  the  court,  on  the  com-  Siiva  v.  Oartxa,  69  Cal.  691 ;  Bida  v. 
ing  in  of  tbo  answer,  to  modify  or  dis-  Michael,  15  Cal.  116;  Ma-ced  Mining 
solve  a  prebminary  injunction,  and  Co.  v.  Trrmont,  7  Id.  319;  More  v. 
the  action  of  the  court  will  not  be  re-  JUoMini,  32  Id.  690.  Tearing  down  or 
versed  on  appeal  except  for  palpable  destrojiing  demised  premises  is  waste 
arrororabngeof  disCTetion:  Anrierv.  which  the  landlord  may  restrain: 
Btimrotli,  1  West  Coast  Rep.  4S4;  Daaenport  v.  Maaxm,  13  Or.  3.  In  an 
Moid  V.  3.  P.  R.  B.  Co.,  62  Cal.  277;  action  to  restram  the  commission  of 
Coolol  v.  C.  P.  B.  B.  Co.,  62  Id.  66;  waste,  it  mnst  appear  that  plaintiff  is 
Patieraoii  v.  Svperviiort,  SO  Id.  344,  entitled  to  the  reversion;  and  in  an 
Cases  of  palpable  error  are,  however,  action  to  restrain  a  tenant  from  re- 
excepted,  and  the  rule  itself  is  one  moving  buildings  erected  by  him,  it 
which  applies  more  especially  to  pre-  inntt  be  shown  that  the  security  for 
liminary  injunctions:  Ricnard  v.  the  rent  will  be  left  inadequate:  Per- 
Dower,  64  Id.  62.  But  the  supreme  rine  v.  Maridm,  34  Cal.  IS;  Buckout 
court  will  reverse  where  an  injunc-  v.  Sui\fl,  27  Id.  433. 
tton  is  refused  in  a  case  in  which  it  Trtapate.  —  Courts  of  eqnity  at  first 
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refnaed  to  enjoin  trespau,  and  the  c&nnng  iirepBrable  intnry,  doM  not 
courts  yet  decline  in  most  caaea  to  do  pve  aaj  greater  riRht  to  commit 
fto;  but  there  are  excsptional  cases,  uie  treipassi  the  case  belongs  to  the 
when  eqnity  will  interpose,  but  a  elas*  ia  which  no  allegation  of  in- 
Btrong  cose  mnst  be  bad.  It  will  in-  Bolvency  is  necesMi?:  Skhard*  v. 
terpose  for  the  purpose  of  qaieting  a  Dovxr,  61  Id.  G2. 
posBession,  or  prcTcntinK  a  multiplici-  An  action  to  restrain  the  eontinn- 
ty  of  actions,  or  where  tno  value  of  in-  once  or  repetition  of  a  trespass  of  a 
heritance  ia  put  in  jeopardy,  or  where  character  to  prodnce  irreparable  in- 
irreparable  mischief  is  threatened  in  jnry  and  for  damages  already  suffered 
relalJoD  to  mines,  quarries,  or  wood-  la  an  cqaitable  action,  and  the  issues 
land,  whether  the  same  resalt  from  of  fact  raised  by  the  pleadings  shonld 
the  nature  of  the  injury  itself  or  from  be  tried  by  the  court,  nnless  the  court 
the  insolvency  of  Uie  party  commit-  sees  fit  to  snbmit  any  or  all  of  them  to 
ting  it.  Mining  and  talcing  ores,  etc :  a  Jury;  McLaugMin  v.  Dd  St,  G4  CaL 
Menxd  Mimna  Co.  v.  Fremml,  7  Cal.  472. 

320;  8.  0.,  6S  Am.  Dec.  262;  Hoore  TaxM.— In  all  cases  invoWing 
V.  ilatgini,  32  Cal.  G92;  cutting  trees:  simply  the  question  of  taxation,  the 
BvclxUew  V.  Eeteli,  6  Id.  108;  Douglau  issue  is  strictly  one  at  common  law, 
T.  Mayor  ttf  PlaotraUt,  13  Id.  S43;  and  courta  of  equity  can  take  no  cog- 
COttiiia  grain;  Corvoran  T.  IMi,  35  nizunco  thereof;  Mmttira  v.  Uayt,  2 
Id.  476;  We^  v.  SmWi,  62  Id.  322;  Cal.  663.  There  must  be  some  oddi- 
generoily;  Smith  y,  Ocu^ner,  13  Or.  tional  circumstance  bringing  the  case 
221;  iTore  T.  Ord,  IE  Cal.  206|  T'tmt-  within  the  jurintiction  of  equity,  aa 
linaon  v.  Svbio,  16  Id.  206;  Brmnanv.  that  the  result  would  be  irreparable 
Oatltm,  17  Id,  373;  Hkk$  v.  Comj/ton,  injury,  multiplicity  of  suits,  or  a 
18  Id.  209;  LemA  v.  Pay,  27  Id.  645;  doud  upon  titla:  Anns  v.  CAioo^  II 
Waty.  Ifoffier,  3  N.  J.  Eq.  279;  Van  Wall.  108;  Hrywood  v.  Baffcdo,  1* 
WiriU  V.  CuHu,  2  Id.  422;  KtrSn  v.  K.  Y.  534;  Railroad  Tax  Ca^K,  02 
Wtat,  3  Id.  449.  But  to  jastif;r  the  D.  3.  S76.  A  tax-payer  cannot  on- 
rslicf  the  title  must  bo  dearly  in  the  join  the  collection  of  county  taxes  00 
plaintiff orodmittod:  Oausev.  Perb'nf,  the  ground  that  be  has,  in  former 
3Jones,177.  An  action  at  law  cannot  years,  paid  county  taxes  on  his  prop- 
be  maintained  for  trespaea  when  plain-  erty  illegally  aas^sed  and  collectedi 
tiff  ia  totally  disseised,  and  defendant  Fnirumt  y.  Early,  II  CaL  3(11.  Nor 
is  in  adverse  possessioii;  Raffttto  v.  when  it  does  not  appear  that  tba  com- 
Fiori,  60  Cal.  363;  Fdtoa  y.  Jtatke,  61  plainant  would  sueCain  sn  irreparable 
Id.  529.  A  ^orlittri  in  snch  a  case  a  injury,  or  the  sale  would  cast  a  cloud 
conrt  of  equity  will  not  interrena  to  on  hu  title;  Z*ean  t.  Datiia,  61  Id. 
reatrun  the  comtnission  of  threatened  406.  A  tax-payer  cannot  enjoin  the 
trespasses.  In  an  action  to  enjoin  circulation  of  municipal  bonds  void  in 
future  trespasses  upon  land,  the  court  the  bauds  of  a  bonaJiiU  holder:  ile- 
should  limit  the  order  to  plaintiff's  Coy  v.  Jtriant,  53  IiL  24S.  A  prop- 
limd:  Moore  v.  Mauajii,  43  Id.  389.  erty  holder  cannot  restrain  the  pcr- 
An  injunction  should  be  granted  to  formance  of  a  ministerial  duC^  coat  by 
restrain  an  adjoining  owner  from  cut-  law  upon  supervisors  merely  upon 
ting  down  a  lot  by  grading  so  a*  to  the  ground  that  the  effect  might  bc^ 
permanently  injure  the  premises:  at  some  future  time,  to  subject  his 
Vrke  V.  A'noU,  8  Or.  438.  Costs  property  to  taxation:  Patteraon  y. 
cannot  be  recovered  by  the  plaintiff  YulaCo.,  13  Id.  175.  A  person  seek- 
when  the  court  finds  the  defendant  ing  to  enjoin  the  collection  o(  a  ttx  ', 
uot  guilty  of  the  trespasses  charged:  must  show  that  there  is  error,  to  his  > 
Laiureace  v.  Qetrlielt,  3  West  Coast  prejudice,  to  be  corrected  ia  tjio  list- 
Hep.  G19.  Repeated  trespasses  are  A  board  not  meeting  aa  required  by 
not  of  themselves  sulliciont  to  justify  law,  or  the  fact  that  no  notice  of  : 
the  interference  by  injunction;  com-  their  moctiitg  has  been  given,  is  not 

Slainant  should  allege  insolvency  of  sufficient:  Coaellv.  Daub,  12  Id.  273; 

efcadont,  or  irreparalilc  injury,  or  and  the  injury  resulting  to  the  owner 

inadequacy  of  money  compensation:'  from  the  coUection  mn^t  be  irrepar- 

Mcdt.  Foundry  v.  ifyaH,  G2  Cal.  416.  able:    RiUer  v.   Patch,    12   Id.    298; 

The  solvency  of  the  defendant,  who  Birri  v.  Patch,  12  Id.  299.     So  whors 

was   about    to   constmct   a.   tunnel  part  of  the  lands  in  a  levee  district 

through     plaintiff's     land,    thereby  subject   t  -^--i 
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collaction  of  the  aMeonoent  will  bo  inaolTsnoy  tuiut  ba  KTerrsd:  BonU  Oct.U,IM% 

i«9tnuD«d:    Levte    Di$t,    Ho.    1    v.  v.  Tayfor,  15  Id.  349.  i^ 

Buber,  67  I<L  41;  Bbke  v.  Perdue,  62        Trmle-mark,  enjoinmg  use  of:  Sea 

Id.   645.     A  coiu^  of  equity  miffht  post,  ia  MiBcellaaeoua  Laws. 
perhi^  restrain  a  ule  for  toies  if  it        Rtitrammg  aetiont  at  laa:  See  ante, 

appeared  that  the  enforcement  of  the  9  381  [377]. 

tax  would  lead  to  a  multiplicity  of        Miactllamom.  —  Where  an  injunc- 

soita:  S.  <k  L.  Sofitty  v.  Aaelin,  46  Id.  tion  rostrains  defendant,  "his  agents 

416;  i)r7iM  T.   Clacaga,  11  WalL   110;  aadserrants,"  but  the  Bheriffis  not  a 

but  tho  sDprema  court  expressed  a  formal  part;,  he  ia  nevertheless  bound 

strong  opinion  against  the  propriety  to  obey  un  beinj;  notified  in  writing 

of  issuing  iujunctiouB  to  restrain  the  of  the  order:  Buff'ondant  v.  Edmoaa- 

collection  of  taies,  in  C.  P.  R.  R.  Co.  ron,  17  CaL  440;  8.  C.  79  Am.  Dec 

V.   Corcoran,  48  Cal.  65.     Whoro,  in  139. 

an  action  to  enforce  a  lien  on  lands  If  the  plaintiff  is  entitled  to  bd  in- 
fer dGlinanent  taxes,  there  was  no  junction  before  a  first  trial,  and  it  ia 
servioe  of  sammons,  nnd  no  appear-  ordered,  and  the  cause  is  afterwards 
ance,  and  the  conrt  commissioner  tried  and  a  new  trial  granted,  the 
draughted  the  decree  reciting  that  the  plaintiff  is  still  entitled  to  retain  liis 
summons  had  bean  served,  and  the  injunction  till  trial.  The  mere  grant- 
judge,  deceived  by  tho  false  recital,  ing  of  tba  new  trial  does  not  place 
signed  it,  and  at  the  sheriff's  sale,  him  in  a  position  different  from  that 
vnder  the  decree,  the  court  commis-  in  which  he  was  prior  to  the  lirst  trial: 
sioner  became  the  purchaser,  and  ob-  He»  y.  Wiiidtr,  34  Col.  272.  Courts 
t^ned  a  sheriff's  deed,  the  court  of  equity  have  wisely  refused  to  lay 
restrained  t^e  purchaser  from  settins  down  any  limits  to  their  right  to 
up  tho  judgment  as  an  estoppel:  giaut  injunctions.  Tho  right  must  be 
MarUa  v,  Parana,  49  Id.  94;  sea  exercised  with  due  cantion,  and  in 
BamiHey  v.  Poaell,  1  Vca.  Sr.  119,  proper  cases  only:  Merced  Mimnn  Cn. 
285;  McMillan  v.  Reijnoldt,  11  Cal  v.  Frmuml,  7  Id.  325;  S.  0.,  08 
—  "  ■  *  -  .  --  .  ™  T^j._  2(12.  Where  the  complai 
ights  are  certain,  the  coiut  m 
Eldridgf,  28  consider  the  inconvenianco  which  will 
Coni  "556;  Mama/  v.  Daie,  4G  Cah  result  to  the  defendant;  Woodrtiff  v. 
645.  Stirlh  Bloomjield  M.  Co.,  9  Saw.  441. 

A  sale  for  tajtes  obviously  void  on        After     judgment     at     latr.  — 

tiie  face  of  the  proceedings  will  not  After  verdict  and  neglect  to  apply 

be  restrained :  Bacbnell  v.  Story,  36  for  a  now  trial  within  tho  tine  i^ 

Cat.  70;  Hoajhion  v.  Ayutlin,   47   Id.  pointed,  a  court  of  equity  will  not  on- 

647.     .djidthe  complaint  which  seeks  tcrtain  a  bill  for  on.  injunction  on  the 

the  injunction  must  show  that  the  ground  that  the  origliiol  demand  was 

■ale  will  create  a  cloud  on  the  titlo:  unconscientious:  Plielp)  v.  Peahody,  7 

Hall  V.  Tlieiiea,  61  Id  624;  S.  C,  CI  Cal.  C3;  nor  where  the  party  might 

Id.  GS6.    As  to  the  duty  to  ollega  and  have  applied  to  the  court  to  sot  aside 

show  that  all  taxes  properly  duo  have  the  judgment  or  verdict,  and  has  not 

been  paid  before  an  injunction  will  dono  ao;  Borland  v.  T/ioraUm,  12  Id. 

be   granted    to   restrain  a,  sale,  see  440;  nor  where  he  moves  for  a  new 

OUktU  V.  DnoKr,  i  West  Coast  Rep.  trial  and  faib:  ColUw  v.  Butkr,  14  Id. 

206  (U.   S.  C.  C);  Brown  V.   Demxr,  '223;  norinany  ease  whore  thoremedy 

4  Id.  210  (U.  S.  C.  C).  bymotionin  the  otbercourt  is  ample: 

Creditora'  Buita.  —  An  execution  Imlay   v.    Carpentier,    14     Id.    173; 

creditor  may  have  an  injunction  to  AldrUJi  v.  Slcp/ieiu,  49  Id.  G7G;  or  the 

Sreveut  a  debtor  and  his  transferees  facts  were   known  and  might  have 

-em    disposing  of   property  to    Itia  been  raised  as  a  defense:  Beaudryv. 

detriment:  Sea  Edgar  v.  C/ewngw,  2  Ftkh,il  Id.  183.     So  equity  will  not 

N.  J.  Eq.  238.     In  a  sait  to  set  aside  restrain    proceeding  under  a  judg- 

a  conveyance,  where  on  injunction  is  ment  rendered  in  an  action  prosecuted 

asked,  tlie  compl^nt  mudt  aver  that  by  a  plaintiff,   the   initial  of  whose 

conveyance,  etc.,  was  made  with  in-  christian  name,  and  not  the  whole 

tent   to   hinder,   delay,   or    defraud  name,  was  given ;  Boyd  v.  Ptatner,  1 

creditors.     The    debtor's    insolvency  West    Coast    Rep.   798.      Courts  of 

is  evidence  of  this;  Haqerv.  Shindla;  equity   only  interpose    on  equitable 

29  CaL  69;  and  it  has  been  said  that  grounds    to  do  justice  where,  from 
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Oct.  11,1882,        their  orguuzation  or  otharwise,   tba  What    on    appeal   ths    compUint 

tw. connnoQ  Uw  tribamda  are  incapable  nnder  which  an  iajnnctionissiiwiwM 

of  renderiag  it:   Ortgor^  v.  Ford,  H  held  imnfficient,  ths  court  below,  on 

Col.  144.  the  proceeding!  beinf;  remanded,  will 

EBbctof  appwil.  —  An  ini  auction  disaolve  the  writ,  unlesB  prior  to  the 

is  not  dissolved  or  superseded  by  the  motion  the  complaint  is  amended  so 

taking  of  an  appeal  from  the  order  as  to  support  tne  decree:  PJuttr  t. 

granting  it:  Mtrctd  Mining  Co.  v.  Fre-  Wade.  59  Cal.  273. 

vumt,  7  CaL  130;  8.  C,  68  Am.  Deo.  Pending  an  appeal  from  an  order 

262.      Nor  baa   the  appellate    court  refuaiug  to  dissolve  a  temporarj  in- 

power  to  stay  the  operation  ol  aa  in-  junction,  the  lower  court  has  jnrisdic- 

iunction  pending  an  appeal:  8v!{ft  v.  tion  to  go  on  and  try  the  coae:  BUtt 

Shx^pard,  64  CaT  423.  v.  Supinior  Cwtrt,  62  OaL  543. 

octii,  1802,         §  412.   [408.]    An  injunction  shall  not  bo  allowed  after 
the  defendant  has  answered,  except  upon  notice,  but  in 

IniUQCllon  ■"         ■" 

afieranswer.  guch  case  tho  defendant  may  be  restrained  until  the  de- 
loor.sia.  cision  of  the  court  or  judge  allowing  or  refusing  the  in- 
junction ;  and  before  answer,  if  the  court  or  judge  deem 
it  proper  that  the  defendant  should  be  heard  before  al- 
lowing an  injunction,  an  order  may  he  made  requiring 
the  defendant  to  show  cause,  at  a  specified  time  and  place, 
why  the  injunction  should  not  be  allowed;  and  in  the 
mean  time  the  defendant  may  be  restrained, 
lajnnctioa  ftft«r  judgment  or  appeal:  See  the  preceding  sectioiL 

Oct  11. 1862,         g  413.   [409.]     If  the  injunction   be  allowed  without 

notice,  the  defendant  may,  at  any  time  after  answer,  and 

ciueSr  modify  before  trial,  apply,  upon  notice,  to  the  court  or  judge 

Injuncllon,  '^'^  •/ '      r  j       o 

thereof,  to  vacate  or  modify  the  same.  The  application 
may  he  made  upon  affidavits  in  addition  to  the  answer, 
and  if  so,  the  plaintiff  may  oppose  the  same  by  affidavits, 
or  other  evidence,  in  addition  to  those  upon  which  tho 
injunction  was  allowed.  If,  upon  the  hearing  of  the  mo- 
tion, it  satisfactorily  appears  that  the  injunction  should 
not  have  been  allowed,  either  in  whole  or  in  part,  it  shall 
be  vacated  or  modified  accordingly. 

Sissolutioo     or     modiflcation  all  the  eqnity  of  the  complaint,  the 

of   iqjiuiction.  —  The    privilezo  of  injunction  will  be  dissolved:  Crandall 

moving  for  a.  dissolution  Upon  filing  v.  Woods,  6  Id.  452;  Seai  D.  M.  Jtf. 

en  Djiswcr  is  limited  to  cases  where  Co.  v.  Pond  M.  Co.,  23  Id.  84.     But 

the   iajuncton   ia   originally  granted  this  rule  is  not  of  onivcrBal  applica- 

without    notice:    Natama   W.   <t  M.  tion;  the  court  must  exercise  a  sound 

Co.    V.   ClarHa,    14   Cal.    651;    Na-  diacretion:  Boni  </ jtfonnx  v.  fie/iir- 

toma  W.  &  M.  Co.  v.  Paritr,  10  Id.  merhont,    Clarke   Oh.     300;    Caa   v. 

83.     If  the  injunction  is  granted  upon  Mayor  tie.,  IS  Oa.  733.     And  the  to- 

notice,  the  remedy  ia  by  appeal:  Cur-  preme  court  will  not  interfere,  except 

tin  V.  Sailer,  15  Id.  2G6,     Tbe  general  in  case  of  abase  of  discretion:  Ooarj 

rule  is,  that  when  the  answer  denies  v.  Oodtj/,   39  Cal.   166;  MeOrttry  r. 
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Bmen,  42  Id.  4£7;  Soger*  v.  Ttmuait,  wlien  there  is  nothing  in  the  record  Oct.  11, 

49  Id.  186;  Pagfu  v.  McKhiky,  M  Id.  to  ihow  on  what   the  oourb    below  i'«B- 

C32;  Panvtt  v.   Floyd,   Hi  Id.   534;  acted  on  the  beajing  and  dstermina- 

W/ute  V.  Ifunan,  60  Id.  406;  Ifiller  v,  tion  of  the  motion  to  dissolve:  Foieler 

Colihu,  63  Id.  235;   and  «ee  Morru  t.  HetrnTVlh,  1  West  Coast  Rep.  484. 

v.  Jrrtey,   12  N.  J.   Sq.   227;    I>ttU  An  injunction  will  not  be  retained 

Y.  SumToerBn,  I2(3it^  5;  Lojfbuv.  How-  where  the  aotsBonght  to  be  reatroinsd 

ell,  15  Id.  554;  Doughtu  v.  SuatmervUie,  have  been  performed  before  the  order 

7  N.  3.  Eq.  629.     UnlesB  all  the  eqoi-  was  made  or  served:  Delgtr  v.  John- 

ties  of  the  complaint  are  denied  bj  son,  44  CaL  185.     But  on  appeal  will 

the  answer,  there  is  no  error  in  re-  not  ha  dismissed  though  the  term  of 

fnsins  to'  dissolve  the  injunotion  on  the  officers  sought  to  be  enjoined  has 

complaintandanswer:  Fa/my.  Weber,  expired,  aad  the  statute  under  which 

38  CsJ.  637.     Nor  if  the  denials  in  the  thef  were  acting  has  been  repealed: 

answer  are  on  information  and  belief,  CcJitn  v.  Oray,  54  Id.  595. 
when  the  denials  are  met  by  plaintiff's        Modification  of  injunctioa  is  within 

counter-itffidavits:    Hilkr  v.   Col&ts,  the  discretion  of  the  court  granting 

E3  Id.  235.  the  same:  Hobba  t.  Amador  A  Sac 

The  appellate  court  will  not  reverse  Can.  Co.,  66  Id.  101. 
an    order   dissolving   an    injunction 


g  414.     Liens  apon  real  or  personal  property,  how  foiecloeed.     Decree  in  case' 

personal  obligation  is  given  for  the  debt. 
1 415.     In  such  snit,  who  must  be  nude  defendants,  and  who  may  be,  at  th« 

option  of  the  plaintiff  or  by  the  order  of  the  court. 
%  4IS.     Wl^ere  two  or  more  liens  npon  the  same  property,  nature  of  decree. 
S  417.     How  decree  enforced. 

§  416.     Property  sold  upon  forecloeure,  how  redeemed. 
1 419.     When  proceeds  of  sale  not  claimed,  to  be  put  at  interest. 
S  420.     Suit  for  foreclosure  cannot  be  maintained  during  pendent^  of  aotion 

for  the  debt, 
§  421.    Nature  of  decree  where  debt  payable  In  installments,  some  of  whieh 

not  due. 
1 422.     If  before  sale  defendant  pay  to  the  clerk  amount  of  debt  and  ooats, 

proceedings  to  cease.     Court  to  determine  value  of  installmests  not 

due.     Provisions  of  this  title  not  to  affect  oUier  remedy  in  regard 

to  personal  property. 

§  414.    [410.]     A  lien  upon  real  or  personal  property,  ootn.  i 
other  than  that  of  a  judgment  or  decree,  whether  created  - 


by  mortgage  or  otherwise,  shall  be  foreclosed,  and  the  loJJS^S. 
property  adjudged  to  be  sold  to  satisfy  the  debt  secured 
thereby,  by  a  suit.     In  such  suit,  in  addition  to  the  de-  }J  JJj-  ^ 
cree  of  foreclosure  and  sale,  if  it  appear  that  a  promis-  MOri^i. 
sory  note  or  other  personal  obligation  for  the  payment 
of  the  debt  has  been  given  by  the  mortgagor  or  other 
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lien  debtor,  or  by  any  other  person  as  principal  or  other- 
-  wise,  the  court  shall  also  decree  a  recovery  of  the  amount 
of  such  debt  against  such  person  or  persons,  as  the  case 
may  be,  as  in  the  case  of  an  ordinary  decree  for  the  re- 
covery of  money. 

Pm^cloeure    of    li«iui    gener-  embraced  in  the  mortgage,  cuuic^ 

ally. — Where,   in   a  chattel  mart-  nnder  any  eircnmataiices,  be  cut  oB 

gage,  there  is  a  manner  provided  for  from  hia  estate,   except    hf  sale  in 

Kirecloaing  the  same,  either  party  may  pursuance     oE    the    decree    of     the 

iDBUt  that  tho  foreclosnFe  shall  be  in  canrt:  Ooodenma  v.  Eaer,  16  Id.  468; 


J   bnt  such  party  S.  C.,   76   Am.   Dec  540.     Author- 

mnat  comply  with  the  mortg^a  stip-  ity  to  ereonte  a  convoyanae  to  Uie 

nlatioD  on  his  part.    If  the  morl^acor  porcfiaser  is  necessarily   Incident  to 

insists  that  the  foreolosni:*  be  in  the  the  anthority  to  sell.     There  is  notb- 

manniir  stipulated,  ba  mmt,  if  deliv-  ing  in  tha  law  of  mortgagas  ia  this 

ery  to  possession  to  t^e  mortgagee  is  atata  which  prevents  the  mortgagor 

ncceasarj  to  anch  foreclosure,  deliver  from  investing  the  mortgagee  witfi  a 

the  mortgaged  property  to  the  mort-  power  to  sell  the  premises  upon  de- 

OBf  eo  to  onahlo  cim  to  sail  the  same:  fault;  and  when  the  sale  Is  conducted 

JacoU  V.  MeCaUey,  S  Or.   124.     The  in  accordance  with  tho  conditions  of 

effect  of  a  statute  of  foredosare  is  to  tjie  power,  and  is  fairly  made,  a  good 

tranfer  to  the  purchaser  the  ri^ts  of  title  will  psfs  to  the  purchaser  upon 

the  mortgagee,  as  far  as  ha  has  any  its  conanmmation  by  a  conveyance: 

claim  or  interest  in  tha  mortgaaad  4  Kent's  Com.   146;   Hill  on   Mort- 

promises  for  tha  seoority  of  his  debt,  gagas,   o.  7;    LonjwUh    v.   Butler,   3 

and  also  to  transfer  to  him  so  much  Gilm.  32;  Fo^arly  v.  Sawyer,  17  Cal. 

of  the  equity  of  redemption  as  was  591,  693.     Where  there  is  a  power  of 

not  bound  by  the  lien  of  a  junior  sale,  the  mortgagee  may  resort  to  a 

mortgage  or  jadgmeat:   SeUuood  y.  ooort  of  equity  to  foreclose,  or  he  may 

Grog,  11  Id.  035.  obtain  the  sameobjectby  a  fairpnbllo 

By  virtue  of  this  provision,  the  pro-  sale  of  tha  property  after  due  notice 

ceeds  of  a  Bale  of  tha  whole  of  tha  to  tha  mortgagor:  CharUr  v.  Stenetu, 

mortgaged  premises  is  tlio  primary  3  Deoio,  33;  8.  0.,  45  Am.  Dm.  44^ 

fimJ    out    of    which    the    mortgage  The  mortgagor's  right  at  redemption 

debt  is  to  be  paid:  Porter  v.  Mulier,  remains  until  foreclosure  by  judicial 

Go  CoL    G12.      This  enactment  does  sontcnce  in  the  one  case,  or  sale,  after 

not   prevent   a   pledgee  from  snlng  duonotice,  intheotber;  and  thia right 

for  the  balance  o!  his  debt,  after  da-  may  be  enforced  in  equity:  Powell  on 

ducting  the  proceeds  of  the  salo  of  Mtn^eages,  sec  1041 ;  WUtan  v.  Bran' 

the  pl^ge  held  by  him:  Mivtge  v.  nan,  27  Cal,  270. 
UmitgJd,   20   Cal.    579.      Jud^pnent        An  action  on  tho  note  alone,  where 

docketed  for  a  deficiency  after  tha  the  saonrity  is  not  valueless,  cannot 

sale  of  tha  mortgaged  premiaes  is  not  be  maintained:  BarUett  v.  Cottlt,  03 

a  lieu  upon  the  premises  if  bought  by  CaL  3GC.     A  mortgage  is  a  mere  inci- 

any  other  than  the  mortgagor:  i^imp-  dent  to  the  note  or  debt  which   it 

mil  V.   CaelU,  62  Id.   044;  Black  v.  aecures,  and  follows  the  indorsement 

Otrieliiai,  53  Id.  G.     A  verbal  agree-  or  transfer  of  the  note  or  debt  with 

ment  by  a  vendee  to  reconvey  the  thefull  effectof  aregularassignment: 

the  land  to  tlie  vendor  if   he  does  Ord  v.  McKee,  5  Id.  617;  Onmlten  v. 

not  pay  the  price   does  not  prevent  Pafje,  6  Id.  140.     It  becomes  ertin- 

tlia  vendor  from  enforcing  his  lien:  guished  by  the  payment  of  tho  debt, 

Oallodlurr    v.    Mart,   50   Id.   23.     A  and  barred  by  the  statnto  of  limita- 

power  "  to  proceed  to  sell "   "  in  the  tiona,  when  the  principal  of  which  it 

manner  prescribed  by  law,"  is  the  is  the  incident  becomes  barred:  Pettrt 

same  in  substance  as  a  power  to  pro-  v,  Jamettmm  Bridge  Co.,  5  Id.   336; 

coedtoaell  by  moans  of  an  action  to  S.  C,  03  Am,  Dec  lU;  Ouyv.  Idt,» 

foreclose:   Briciel    v.   Baidislder,    62  Id.  101;  S.  C,  05  Am,  Deo.  490;  ife- 

Id,  623.    The  ownerof  the  mortgaged  ifif^on  v.  AicAonb,  9  Id,  409;  3.  C, 

pramises,  where  no  power  of  >ule  is  70  Am.  Dec  655;  Nagle  v.  Maey,  9  Id. 
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,  ,  '.  Jfofcr,  13  Id.  Hi /rfn- 
5iicrma«,  15  Id.  293;  S.  a,  78 
Am-  Dec.  481;  Lord  v.  Marrv,  18  CaL 
4S*i  AlcCartks^.  WMU,  21  Id.  601; 
WUOa  V.  /"orfey,  24  Id.  499;  Hurt  v. 
Wilaon,  38  Id.  204. 

If  one  person  mort^sgea  his  prop- 
arty  to  sccore  the  debt  of  another,  and 
tliere  ia  a  proriiion  in  the  mor^sgs 
for  tbe  payment  of  tajiea  on  the  mort- 
gage debt,  thepl^Qtiff,  in  forcclodn^ 
'  may  retaia  Bucn  taxes  oat  of  the  pro- 
ceedB  of  Bale:  Sicltelv.CarrUh.ilCaX. 
494.  If  it  appears  that  the  mortgagee 
paid  -oxpenaea  as  he  vent  along,  and 
bad  a  balance  in  his  hands  at  tne  end 
of  the  year,  be  should  be  charged  with 
•aeli  bolaace:  Hidden  v.  /oraan,  32 
Id.  307. 

**>  avorment  in  a  foreclosnre  com- 
plaiikt  that  phuntiff  ia  the  "owner" 
of  tbe  noto  is,  on  dcmiuTOr,  safficient: 
noUiiia    V.   FotIxi,  10  Cal. 


scriptioii  oi  land  in  complaint  is  gen- 
czally  sufficient  if  it  follow  description 
in  mortgnge,  but  not  whcro  tho  land 
is  there  described  hy  reference  to  an- 
other instmmciit:  Cro^  v,  Douxl, 
61  Id-  657. 

Jtutgntent.  —  A  judgment  for  the 
prmcipal  of  a  note  secured  by  mort- 
«gc,  before  the  principal  becomes 
duo,  and  an  order  for  the  sale  oE  the 
mortgaged  premises  for  its  payment, 
13  crroncons.  Judgment  may  be  had 
for  the  sale  of  eo  macb  of  the  prem- 
ises as  may  be  necessary  to  satisfy 
the  intersst  due:  Html  v.  Ddira,  39 
CaL  304;  and  see  Taggart  t.  S.  A.  tie. 
Co.,  IS  Id.  4G0.  The  decree  should 
dirt^ct  a  sale  only  of  the  mortgaged 
preijiises  as  described  in  the  mortgage; 
if  the  decree  direct  a  sala  of  more  or 
leas  it  is  erroneous,  and  should  be 
corrected  on  motion:  SrJimiTU  v. 
Palm.  1  West  Coast  Kep.  SG2;  Ch<ae 
V.  Chrutiaaam,  41  Cal.  25Q;  so  also 
Margi^all  v.  Lhierwore  S.  V.  IF.  Co., 
4  Wost  Coast  Rep.  G31.  The  omis- 
(ion  of  tbe  words  "be  sold"  in  a 
jndgmcnt  of  foreclosure,  after  tbe  de- 
scription of  the  nremises,  ia  a  mero 
clerical  error,  which  will  not  affect 
the  jodgixeitt:  iloore  v.  Semple,  11 
CaL  360. 

There  can  bo  no  x)crsonal  judgment 
against  a  person  who  merely  mort- 
gages to  secaro  another  debt,  but 
mues  no  promise  to  pay.  A  mort- 
gage does  not  bind  the  mortgagor  per- 
aonallj  to  perform  the  act  for  which 
it  i«  a  security,  nnleea  there  ia  an  ex- 
press c«renaat  therein  to  that  effect: 


..._     Biddeiv.Brit- 

tolam^  64  Cal.  354.  A  purchaser  from 
tbe  mortgagor  who  assumes  the  in- 
debtedneas  may  relieve  himself  from 
personal  liability  by  a  rBconveyanee 
before  the  bill  for  foreclosure  is  filed: 
Jd.  An  allegation,  on  information 
and  belief,  that  the  grantee  of  tbe 
mortgagor  assumed  the  iadcbtcdnes: 
will  support  a  personal  judgment 
^inst  him:  Fester  v.  Oille^ne,  4 
West  Coast  Bop.  eoa  If  the  sherifi 
reports  a  deficiency  greater  than  ex- 
ists, and  the  clerk  do^eta  a  judgment 
for  the  deficiency  reported,  the  rem- 
edy of  the  party  injured  is  by  motion 
in  tho  action.  He  cannot,  in  a  col- 
lateral action,  question  the  validity 
of  the  proceedings  in  the  foreclosure 
unit:  MiUer  v.  Sharp,  49  Cal.  233. 

Where  parties  claiming  adversely 
by  paramount  title  are  in  possession, 
the  decree  mast  be  limited  to  n  sole 
of  the  rights  and  interests  which  the 
mortgagor  x>°>acBscd,  and  the  pur- 
chaser must  assert  his  right  to  the 
possession  by  tho  ordinary  action  of 
ejectment;  San  Francisco  v.  Laicloii, 
21  CaL  594.  The  court  may  by  the 
judgment  determine  tbe  boundaries 
of  Uio  mortgaged  property:  Doe  v. 
ValUjo,  2B  Id.  388.  Whero  satisfac- 
tion baa  been  duly  entered  on  record, 
a  decree  of  foreclosoro,  without  at  the 
same  time  setting  aside  the  satisfac- 
tion of  the  mortgage,  is  erroneons: 
ffuattll  V.  Mixer,  39  Id.  604.  Where 
an  assignment  of  a  note  and  mortgage 
has  been  made  to  plaintiffs  to  indem- 
nify them  as  sureties  on  a  bail  bond 
for  the  assignor,  and  where  suit  is 
then  pending  on  such  bond,  it  is 
proper  for  them,  as  such  assignees,  to 
institnts  suit  on  the  note  and  mort- 
gage, and  a  decree  of  foreclosure  in 
snch  case,  with  directions  to  pay  the 
money  into  court,  to  await  the  tnrthcr 
decree  of  the  court,  is  proper,  or  at 
least  there  iano  error  in  aucii  a  decree 
to  the  prejudice  of  the  defendants: 
fi'uiiierv.  Lmon,  llld.  11.  The  title 
ordered  to  be  sold  is  only  tbe  title 
which  wos  held  by  tbe  mortgagor,  and 
that  rule  is  applicable  in  all  foreclosure 
cases,  except,  perhaps,  when  facta  of 
an  equitable  charaot^  are  stated  which 
show  that  a  title  aoqnired  by  the  ven- 
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111, MO,       ilM  of  tlie  moreg^or  ihoold  alsobe  R.  W.  Co.,  17  Id.  628.     The  aheriff 
10.                  subject  to  ths  lien  of  the  mortgage:  does  not  talco  notice  of  the  orders  and 
KrtidJiaitm  v.  Melton,  40  CaL  54.  jadgments  of  the  eonrta  without  pro- 
A  mortgagee  may  enforce  his  inort-  cesi,  and  there  is  do  exception  in  fore- 
gage  oa  egoinst  the  land,   natwith-  cloBore:   Hej^man  v.  Biuicoel;  30  IiL 
standing  the  personal  liability  of  the  369. 

mortgagor  may  be  barred  by  a  dj«-  Where  on  action  wae  to  foiedoeo 

oha™  m  insolvency!  CkrMijy.Dana,  Uiree  mortgagea,  two  of  which  were 

42  Cal.  174.   But  a  personal  judgment  on  the  same  ■ptaoaX  of  land,  and  nons 

cannot  be  rendered  for  casta  ag^unst  other,   whilo  the  third  wa4  also  on 

D  penoa  claiming  an  interoat  suhse-  thatparcelandonanodjoiningparcol, 

3acnt  to  the  mortgage  who  baa  been  and  the  decree  foreclosed  the  three 

ischarged  in   insolvency:  Lwung  v.  mortgages  on  the   first  parcel,    but 

Brady,  W  Id.  266.     It  the  owner  of  omitted  to  forecloae  the  third  mort,- 

leol  estate  mortgages  the  same  to  ae-  gage  on  the  second  parcel,  and  of- 

cnre    his  debt,   and    tlie   mortgagee  dered  a  psrsonol  jndgment  againat 

forecloaas,  and  after  decree  of  sa&  the  the  mort^^or  for  the  deficiency,  if 

mortgagor  and  mortgagee   make  on  there  waa  one,   the    mortgagor    ap- 

3 i^ement  in  writing  that  an  order  of  pooled,   and   made    the    point    that 

e  shall  not  issue  for  a  period  named,  under  this  section  there   can  bo  no 

and  that  the   mortgagee  may  enter  personal  judgment  tor  the  doQcicncy 

into  possesaion  of  the  premises  and  until  t^e  mortgage  secnrity  has  been 

collect  the  rents,  and  apply  them  to  entirely   exhausted.     But   the  court 

the   satisfaction  of   the  decree,   the  held  that  by  tbo  foreclosore  the  mort- 

agreement  amounts  to  an  assignment  gage  was  merged  in  the  judgment, 

of  tho  rents  to  the  mortgacoe  daring  and  a  new  action  could  not  be  moin- 

the  period  named,  nnlcss  the  decree  toined  to  foroclose  the  mortgage  us  to 

is  sooner  satisfied,  ojid  daring  said  the  omitted  lot     A  mortgage  cannot 

period  a  coort  of  equity  will  not  per-  be  foreclosed  by  piecemeal  in  that 

mit  the  mortgagor  to  assert  his  le^l  way;  and  the  legal  effect  of  omitting 

title,  or  to  disturb  the  mortgagee  in  from  a  decree  of  foreclosnm  a  portion 

his  possession.     Evaa  if  the  period  of  the  mortgaged  premises  is  awoiver 

baa  expired,  •  court  of  equity  will  of  the  mortgage  lioa  as  to  that  por- 

not,  on  account  of  that  fact  alone,  tion.    ThomortgaKor,  thereFore,  conld 

while  the.  debt  remains  unpaid,  per-  not  complain  of  t£e  decree:  Mafcartt 

mit  the  mortgagor  or  hia  grantee  to  t.  Raffour,  Gl  Cal.  242.     The  decree 

Cam  the  mortgagee  out  of  poaaession:  in  an  action  to  foreclose   two  mort- 

Frink  v.  Le  Roy,  49  Id.  314.  gases,  each  being  on  a  separate  piece 

The  decreo  of  foreclosure  does  not  of  bind,  must  profido  that  each  parcel 

cut  off  the  rights  of  tiie  mortgagor  should  bo  sold  to  satisfy  tho  sum  for 

until  the  execution  of  the  sberin'a  which  it  was  separately  mortsaned: 

deed.     Cntil  that  time  the  mortgagor  Home  Ji  L.  A.  v.  WWdra,  6G  Cal.  9. 

has  an  interest  which  may  be  disposed  The  court  cannot,  where  the  pra^ 

of  for  hii  debts:  Maaimch  t.  Wangle,  is  general,  direct  tho  order  in  which 

13  Cal.   105.     There  is  nothing  im-  property  mortgaged  shall  bo  sold  to 

proper  or  irregular  in  the  issuance  of  satisfy  the  mortgage:    Carmiehaxl  v. 

a  second  order  of  sale,  the  first  not  McO^ivray,  60  Cal.  8. 

having  been  executed:  Shora  v.  SaOt  Parties:  See  the  next  section. 

A1I.UE&         §  415.   [411.]    Any  person  having  a  lien  subsequent 

to  the  plaintiff  upon   the  same  property  or  any  part 

osnreiuit.  thereof,  or  who  has  given  a  promissory  note  or  other 
Jr.  sn.  personal  obligation  for  tho  payment  of  the  debt  or  any 
8?:  lua  P^^f  *  thereof,  secured  by  tho  mortgage  or  other  lien  which 
is  the  subject  of  the  suit,  shall  be  made  a  defendant  in 
the  suit,  and  any  person  having  a  prior  lien  may  be 
made  defendant  at  the  option  of  the  plaintiff,  or  by  the 
order  of  the  court  when  deemed  necessary. 
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Parties  to  foreclOBOre  mUta.  —  t.  Jfefloi!,  27  Id.  603.    Wbere  a  third  Oot  ll,  uei 

A3  to  tho  rigbt  of  the  plaintifi' to  proa-  person  paya  the  mortsiigc  dsbt,  and  SW. 

«enU)  the  f  orecloaoro  procoedinga  alter  takes  a  conveyanco  of  the  pramiBea,                         ' 

be  has  assigxied  the  notes,  ace  CVom  v.  it  vill  be  deemed  an  equitable  ajsigQ- 

ZellerbacJi,    G3    OuL    C23.     An  assign-  meut  of  the  moTtgaee  aa  against  a 

me&t  of  all  his  riglit,  title,  and  inter-  aabsequent  oreditor  oltbe  mortguori 

at  in    tbe     liuid     by  tha  mortgagee  JTa&en  v.  S/uu^er,  2  West  Cout  Sep. 

passes    noUiing    unless  the   debt   be  126. 

usigned,  tba   mortgage  being  a  mere  One  who  holds  a  tax  tiOa  i«  not 
incideiit  to  the  ilcbl::  Fttm  t.  Jmnei-  considered  as  liolding  onder,  but  ad- 
lomt   Bt-idije   Cor,    5  Id.  33S;  lHoglc  v.  versely  to,  the  mortgagor,  and  any 
ilacy,  O   lu.    42S;   JacJaoav.  Sroiaon,  decree  against  the  latter  must  be  witb- 
ID  Johua.    325;   Eltiaoav.  DanieUt,  11  ont  prajudLce  to  the  tax  title;  5.  F. 
N.  H.  274;   Jlell   V.  Morae,  6  Id.  205.  y.  Saicto,  18  Cal.  4C5;  S.  C,  21  Id. 
The  assignco   of    the  mortgageo'a  in-  590;  ^'o*  v.  Venlvgo,  27  Id.  425;  HI- 
tcrest  in   Ibo  no'te  and  mortgage  may  bemia  S.  <t  L,  Soeieii/  v.  Ordvny,  38 
bo  siibstitutea   for  the  origioaT plain-  Id.  681;  OdeU  t.  Wilton,  11  Pac.  0. 
tiff  after  jadgnaent  by  defaolt,  without  L.  J.  08.     Wliore  a  party  made  de- 
notifyinK   tbo    defendants:  FantU  ■v.  fcndont  in  a  forecloinre  suit,  aa  claim- 
Jtmea,  C3  Id.   194.  ing  some   interest  in  tha  land,  sets 
The   owner   of    tha  lenl  title  is  a  up,  as  a  fall  defense,  a  tax  title,  ho 
necessary  party  to  tbe  toTedosnre  of  cannot  object  afterword  that  equity 
amortcage:    f*or*erT.  JfuJfcr,  SWast  baa  no  jurisdjctioa   over  tax  titlss: 
Co33t  &:p.  GIO.      So  an  owner  of  an  Keltey  Y.  AbboU,  13  CM.  WO. 
ondiTideil  moiety  of  the  premises  is  a  If  several  persons   become,  anhse- 
necesaary   party:    Id.     An  allegation  qnently  to  the  mortgage,  en^tled  to 
that  a  party  'vrbo  is  mode  a  co-defend-  portions  of  the  whole  tract  mortgaged, 
ant  -witb  the  mortgagor  has,  or  cLiims  the  debt  will  not  be  apporUoned  on 
to   have,    some    interest  in  or  claim  their  several  parts:   Perre  v.  Caairo, 
npon  the  mortgaged  pteinises,  is  anffi-  14  Ckl.   631;    S.    0.     76   Am.   Dec. 
c^nt  \rithoisb  averriog  the  character  444.     Whers    prior    enoambrancen 
of   the  interest:   Pottt  v.  Sttanu,  28  are  made  partieB,  it  is  only  for  tbe 
Cal.  22G;   j4nt/u»iv  v.  ^^  SOId.  401.  pnrpose   ot  Itqaidatiiw   the   amount 
If     the    -wife   claims  the   premises  ot  their  demands  and   paying  them 
sought   to   be  foreclosed  as  her  seiMi-  ont  of  the  proceeds  of  the  sale.     Ad- 
rato  property!  that  justifies  plaintiff  verae   titlea   to   the    premises    held 
ill  making  her  a  defendant:  So/in^  v.  by  parties  claiming  by  conveyance 
.IsAcnaucT-,  17  Cal.  580;  and  unless  this  from  the  mortgagor  prior  to  the  mort- 
is (lone   she  is  not  bonnd,  though  her  gage,  or  from  tnira  parties  prior  or 
bosbond  be  a  party:  FaMe  v.  Praaet/,  sabseqaent  to  tbe  mortgage,  ore  not 
S  Or.  23;   S.  C,  80  Am.  Deo.  401.  the  proper  subjects  of  the  suit:  San 
Where  a  note  was  made  payable  to  Frimciteo  v.  Latulon,  18  Id.  473.     In 
A  persoD    or   order,  and  a  mortgage  an  action  to  foreclose  a  mortgage,  a 
^ras   made  to  him  to  secure  it,  and  be  snbseqnent  encumbrancer,  if  a  proper 
iadoTsed  tho  note  to  a  third  person,  it  party,  is  entitled  to  have  an  appropri- 
-vms    facld   that  he  might  be  made  a  ate  proviaion  in  the  decree  as  to  tbe 
narty    to   a   suit  for  ^ireclosing  tha  disposition    of  the  surplus,   if   any: 
mortgaBC   and  held  as  indoraer;  Skut-  Ward  v.  ifrNmighion,  43  Id.  150.     A 
■man  v.   Turman,  24  CoL  382,     But  it  judgment  creditor  whose   judgment 
-vras  held  that  a  separate  action  might  lien  is  subject  to  tha  lien  of  a  prior 
be  brought  against  an  accommodation  mortgage,  and  is  recordod.  is  not  con- 
iadorser,  though  a  judgment  in  fore-  clndad,  nor  are  bis  rights  affected,  by 
doaace  bad  b«cn  obtained  against  tbe  a  decree  of  foreclosure  of  tbe  mort- 
Q^ortQagor  and  maker  of  the  note;  the  f^e,  unless  he  was  a  party  thereto: 
liabilitioa  were  different;   Vandewaitr  Kiarmny  v.  KiUim,  18  Id.  493. 

g  416-   [412.]     When  it  13  adjudged  that  any  of  the  Oct  11,  isea. 


defendanta  have  a  lien  upon  the  property,  the  court  ahall  - 


cured  thereby,  as  if  such  defendant  were  a  plaintiff  in  the  property. 
edit;  and  when  a  decree  ia  given  foreclosing  two  or  more 
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Decree  when 


liens  upon  the  same  property  or  any  portion  thereof  in 
favor  of  dififerent  persona  not  united  in  interest  Such 
decree  shall  determine  and  specify  the  order  of  time, 
according  to  their  priority,  in  which  the  debts  secured 
by  such  liens  shall  be  satisfied  out  of  the  proceeds  of  the 
sale  of  the  property. 

What   imi7  be  determined.  —  wu  given  to  Becnre  'aa  to  wbiob  of 

In  a  tuit  nnder  Hub  title,  the   conrt  tham  woa  the  principal  debtor  and 

hu  no  anthoritj  to  datermine  a  con-  which  the  turety:   Hovenden  v.  KtaO, 

troTeray  between  defendanta  jointly  12  Oi.  267. 
liable  on  the  note  whioh  the  m  — ^' 


g  417.   [413.]     The   decree  may  be  enforced  by  the 

-  execution  as  an  ordinary  decree  for  the  recovery  of 
money,  except  as  in  this  section  otherwise  or  specially 
provided: — 

1.  When  a  decree  of  foreclosure  and  sale  is  given,  an 
execution  may  issue  thereon  against  the  property  ad- 
judged to  be  sold.  If  the  decree  is  in  favor  of  the  plain- 
tiff only,  the  execution  may  issue  as  in  ordinary  cases, 
but  if  it  be  in  favor  of  different  persons,  not  united  in 
interest,  it  shall  issue  upon  the  joint  request  of  such 
persons,  or  upon  the  order  of  the  court  or  judge  thereof 
on  the  motion  of  either  of  them. 

2.  When  the  decree  is  also  against  the  defendants  or 
any  one  of  them  in  person,  and  the  proceeds  of  the  sale 
of  the  property  upon  which  the  lien  is  foreclosed  is  not 
sufficient  to  satisfy  the  decree  as  to  the  sum  remaining 
unsatisfied,  the  decree  may  be  enforced  by  execution  as 
in  ordinary  cases.  When  in  such  case  the  decree  is  in 
favor  of  different  persons  not  united  in  interest,  it  shall 
be  deemed  a  separate  decree  as  to  such  persons,  and  may 
be  enforced  accordingly. 

Eflbct  of  decree. — ABanbaei^iient  and  i[  thsy  tie  not  nnited  in  interest 
lion  creditors  mnat  be  made  partiea,  a  it  may  be  enforced  by  each:  ChoKner 
farecloaure  dectoe  operaUi  as  to  each,   t.  Wood,  2  Or.  162. 

g  418.   [414.]     A  decree  of  foreclosure  shall  have  the 

-  effect  to  bar  the  equity  of  redemption,  and  property  sold 
on  execution  issued  upon  a  decree  may  be  redeemed  in 
like  manner  and  with  like  effect  as  property  sold  oii  an 
execution  issued  on  a  judgment,  and  not  otherwise. 
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Bqnity  (rf  rodmnption,  »to.  —  hti  a  right  to  rodeem  the  promiMa  Oct.  II,  1BG3, 

By  ttiit  uid  tho  preoMitiK  aectioiu  from  the  pnrchasar  at  mioh  aalo  an.  i  *^^  __^ 

of  the  code.  Ml  it  is  provided  that  ma  der  section  297  of  said  coda,  which 

snit  to  enfoice  the  Len  ot  a  mortgage,  gives  the  rifftit  of  redemption  only  to 

Bnbseqneiit  encnmbrancera  mnst  l>e  a  creditor  naving  a   lien  upon   the 

mads  parties  thereto,   and  that  the  properiy  sold:  Laariat  v.  SlraUon,  6 

deccoe  ther«ia  shall  a«certain  and  do-  Saw,    J&9.     It   a   bill    by   a   jnnior 

termine  the  amooat  and  priorit?  of  mortgagee  contains  only  the   usual 

the  liens  of  all  snch  parties,  and  di-  aTerments  in  an  action  to  raiforce  a 

rect  that  the  pmniaes  be  sold,  and  mortgage,  and  makes  no  reference  to 

the  proceeds  applied  to  the  satiafac-  any  prior  mortoage,  etc.,  the  court 

tion  of  the  debts  seemed  therebj  in  cannot  enter  a  decree  authorizing  bin 

the  order  specified  therein,  and  that  to  redeem;  Carpmtierv.  BrenJiam,  50 

process  to  enforce  such  decree  should  CoL  H9.    The  right  of  a  mortgagor  to 

issue  upon  the  joint  application  of  redeem  springs  &om  tbe  fact  of  tho 

the  parties  or  the  order  of  the  court,  execution  and  delivery  of  the  mort. 

He/a,  that  a  tale  in  pureoance  of  sacb  gage,  and  it  i*  no  concern  of  the  mort- 

decree  was  a  sale  in  pursuance  ot  the  gogee  whether  or  not  the  mortgagor, 

decree  and  npon  the  process  of  taeh  m  point  of  fact,  has  a  valid  title  to 

ot  the  lien  creditors  provided  for  in  the  mortgaged  premises  or  any  part 

the  decree,   and  extm^bhed   tbeir  thereof:  Zoreiaana  v.   Oamarillo,   46 

liens,  and  therefore  neither  of  them  Id.  12S. 

§  419.  [415.]     When  any  of  the  proceeds  of  the  sale  ort.ii.  im. 

remains  with  the  clerk  unclaimed  by  the  person  who  is ■ 

entitled  to  the  same  for  the  period  of  two  months,  the  proceeds  not 

^  claimed. 

court  or  judge  thereof  shall  direct  that  the  same  be  put 
at  interest  by  the  clerk,  subject  to  the  order  of  the  court, 
for  the  benefit  of  such  person,  his  representatives  or 
assigns. 

g  420.  [416.]    During  tho  pendency  of  an  action  at  oct.  u,  is^. 


tioned  in  section  414  [410],  a  suit  cannot  be  maintained  t^nabiedui^ 
for  the  foreclosure  of  such  lien,  nor  thereafter,  unless  ofMiionioc 
judgment  be  given  in  such  action  that  the  plaintiff"  re- 
cover such  debt  or  some  part  thereof,  and  an  execution 
thereon  against  the  property  of  the  defendant  in  the 
judgment  is  returned  unsatisfied  in  whole  or  in  part. 

§421.  [417.]     When  a  suit  is  commenced  to  foreclose  oct.u,i8G% 
a  lien,  by  v.hich  a  debt  is  secured,  which  debt  is  pay-  — '—- — ■ 
able  in  installments,  either  of  interest  or  principal,  and  neu^vabM 
any  of  such  installments  is  not  then  due,  the  court  shall  menu. 
decree  a  foreclosure  of  the  lien,  and  may  also  decree  a 
sale  of  the  property  for  the  satisfaction  of  the  whole  of 
such  debt,  or  so  much  thereof  as  may  be  necessary  to 
satisfy  the  installment  then  due,  with  costs  of  suit;  and 
in  the  latter  case,  the  decree  of  foreclosure  as  to  the  re- 
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OA 11.  in%     mainder  of  the  property  may  be  enforced  by  an  order 

of  sale,  in  whole  or  in  part,  whenever  default  shall  be 

deMp^Aia    made  in  the  payment  of  the  installments  not  then  due. 

'°*°*^                 Debt  pciTatde  in  imtallawnt*.  Hodxrt.  Beta,  18  Id.  650.  Whera  tha 

—  Tha  mortgafcee  Rsd  thoM  nlj-immg;  mortgage  is  givea  to  secure  mors  than 

imder  him  have  a  clear  right  to  bring  one  note,  the  iadarsee  of  each  note 

an  action  to  forecloae,  when  any  one  takes  wiUi  it  a  pro  raia  portion  of  ths 

ioBtallment  faUa  due  and  ia  unpaid:  aacnrity :  Phdant  t.  Olnty,  6  Id.  483; 

GraUan  t.    Wiggaii,  23  CaL  28.     A  Ktyu  v.  Wood,  21 VL  331;  PaOiton  t. 

jodj;meat  enforcing  the  lien  of  the  HM,  9  Oow.  7B1.     A  mortj{agee  can 

mortgage  for  one  initallment  ia  not  a  by  agreement  fix   the  rights  of  the 

\tia  to  another  action  to  enforce  the  several  holdara  of  BSTeral  notes,  to 

lien  of  the  mortgage  for  another  in-  the    mortgage    security,    and     snch 

BtctllmcDt,  Bubseqaently  fallina  dne:  on  agreement  may  be  implied  from 

ilcDatujal   T.   Downey,   45    Ii£    16S.  the   circDmatmiceB  of   the    transfer: 

Where  property  was  mortgaged  to  ee-  OraUaa  v.   WiggiM,  23  Cal.  25;  Sher- 

cure  tTonutes  falling  dna  at  difiarent  wnd  t.  IhaihaT,  0  Id-  C3;   Ktytt  t. 

periods,  and  the  mortgage  was  fore-  Wood,  21  Vt.  331;  Laagdon  t.  K^h, 

cXme-X  by  suit  upon  the  note  first  fall-  9  Id.  209;   Wriglit  T.  Parber,  2  Aik. 

ing  due,  and  then,  nftar  the  period  212;  Pattivm  v.  Hull,   9  Coir.   752; 

forrcdumution  had  paasad,  but  before  McVay  v.   Bloodgood,   9  Fort.   547; 

'  the  sheriff  had  execnted  his  deed,  the  Bank*  t.  Tarktrm,  23  Uisa.  173.    And 

judKmcat  on  the  fint  note  \nis  paid,  when  eereral  soch  notes  have  been 

It  v,\is  hold  that  the  payment  of  this  given,   and  ore  ossi^ed  to  different 

note  left  tho  property  subject  to  the  persons,  and  the  assignee  of  one  note, 

mortgage  to  secure  the  second  note,  having  tha  first  right  to  the  benefit  of 

and  that  the  lien  of  the  mortgage  for  the  mortgage  security,  forecloacs,  such 

the  latter  could  not  be  displac^  by  foreclosure  and  sale  opente  aa  an  ex- 

a   sale   andcr    junior   encumbrances  tinguisbment  of  the  mortgage:  Orat- 

in  proceedings  to  which  the  holder  tan  v,   Wiggtiu,  23  CaL  16. 
of  tJie  second  note  waa  not  a  party: 

oAii, vm.         g  422.  [418.]    If,  before  a  decree  ia  given,  the  amount 

• then  due  with  the  costs  of  suit  is  brought  into  court  and 

mentbetor*  paid  to  the  clerk,  the  suit  shall  be  dismissed,  and  if  the 
same  be  done  after  decree  and  before  sale,  the  effect  of 
the  decree  as  to  the  amount  then  due  and  paid  shall  be 
terminated,  and  the  execution,  if  any  have  issued,  be  re- 
called by  the  clerk.  When  an  installment  not  due  is 
adjudged  to  be  paid,  the  court  Bhall  determine  and  specify 
in  the  decree  what  sum  shall  be  received  in  satisfaction 
thereof,  which  sum  may  be  equal  to  such  installment,  or 
otherwise,  according  to  the  present  value  thereof.  The 
provisions  of  this  title  as  to  the  liens  upon  personal 
property  are  not  to  be  construed  so  as  to  exclude  a  per- 
son having  such  a  lien  from  any  other  remedy  or  right 
in  regard  to  such  property. 
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OF  SUITS  FOR  THE  PARTITION  OF  REAL  PROPSKIT. 
g  423.     Who  ma7  main  faun  a.  suit  for  partition, 
g  424    Complaint,  what  it  (ball  contain. 
%  425.     What  lisn  creditors  may  he  made  dafendaati^  and  upon  what  sban 

lien  continnea  after  partition. 
1 426.    Snminoni,  bow  directed. 

S  427.    Upon  vkom  Btinunona  may  b«  aerved  by  publication. 
S  428.     Ansirer,  what  to  contain. 
8  4SB.    Bights  of  the  partiea  may  be  pnt  in  issne,  and  in  case  of  sale,  titla 

fiiat  to  be  aacertained. 
g  430.     When  order  of  sale  may  be  madi^  instead  of  decree  of  partition. 
j  431.     How  referees  to  make  partition. 
5  432.     Court  may  eet  aside  or  oonfirm  report  of  refereea;  when  confirmed 

effect  of. 
S  433.     Wbo  not  affected  thereby. 
S  434.     EKpenses  of  referees. 

8  435.     When  order  of  sale  may  be  made  upon  report  of  referee*. 
5  436.     In  cose  ot  partial  sale,  how  estate  for  life  or  years  set  offl 

g  437.     Before  making  order  of  sale,  lien  creditors  to  be  made  parties. 

i  438.     When  reference  ordered  to  aaeertain  lien  creditors  by  jadgment  oi 

S439.    Id  case  encb  lieiu  exist,  coort  to  appoint  leferee  to  ascertain  ttt 

amonnt  doe  thereon. 
%  440.     FlaintifF  to  serve  nottoe  on  snch  lien  orediton  to  appear  before  refersA 

and  make  proof  in  relation  thereto. 
5  441.     Dntiea  of  mob  referee. 

9  442.    Report  ot  such  referee  may  be  excepted  to;  notice  to  absent  or  nn. 

koown  lien  creditors. 
9  443.    Effect  of  ooafirmadon  of  report  of  saob  referee, 
g  444.     Distribntion  of  the  proooodj  of  sale,  how  decreed. 
S  445.    Wben  party  to  the  suit  may  be  reqniied  to  exhanat  other  Moiuitiei 

before  distribntion  of  proceeds  of  sale, 
g  44S.    ftoaeedings  to  determine  amount  of  lieu,  and  rights  of  patties  to 

fnnda  paid  into  conrt,  not  to  delay  or  affect  oertain  parties. 
S447.     Proceeds  otsole  tobediatribntedbyrefereeaif  directed  by  the  coor^ 

otherwise  to  be  paid  into  court. 
g  448.    When  snit  to  continae  after  payment  of  proceeds  into  court,  and  pn^ 

ceedings  therein. 
g  449.     Ssle  by  referees,  bow  made, 
g  460.     Coort  may  direct  sale  to  be  made  on  credit. 
S  461.    Mortgages  and  other  •eonritdes,  bow  taken  by  refereea. 
9  462.     Eetete  for  life  or  years,  how  duiposed  of. 
S  4A3.    Compensation  for  snch  estate  in  case  of  sale. 
9  454.     If  content  not  pven,  conrt  to  determine  the  value  of  such  eetata, 
g  466.     Rnle  for  the  determination  of  the  vslne  of  snoh  estate. 
%  466.     Rights  of  nnknown  tenants  for  life  or  yean  to  be  protected. 
S  467.    loohoate  or  contingent  interettt,  bow  provided  tia.l 
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1 458.  Terms  of  uls  to  be  made  known  «t  the  tims  ol  Mle. 

S  459.  Befereei,  nor  any  person  for  them,  not  to  fTiTTliMi 

'  {  460.  Beport  ot  Mia  bj  refaroM,  wh&t  to  ■w^t*™, 

i  461.  Report  nwy  lie  esoeptad  to;  e 

S  462.  Receipt,  when  pert]'  entitled  to  ihere,  c 

S  463.  Wfaea  end  what  prooeeda  of  eels  to  be  LoTested. 

t  4S4.  In  whose  neme  eeonritiae  tsksu  or  investment  madab 

S  465.  Sams  anbjeot. 

S  4G6.  Account  of  seoarities  and  inveitmeDts  and  interest  tbenw. 

g  467,  When  partitioa  caueot  ba  nutde,  court  may  decree  miiipi  iiliw 

fi  468.  When  proceeds  of  sale  p«id  to  guardian  of  infants 

§  469.  When  paid  to  guardian  of  insane  person. 

§  470.  When  gaardian  may  coosent  to  partition. 

1 471.  Casta  ^  partition,  bow  apportioned. 

Feb.i».iiBi.n  g  423.  [419.]  When  several  persons  hold  and  are  in 
m^liuininit  possession  of  real  property  as  tenants  in  comniou,  in 
lor  partition,  which  One  or  more  of  them  have  an  estate  of  inberitsDee, 
eor.iM.  o^  f^^  ^ife  or  years,  or  when  several  persons  hold  as  ten- 

ants in  common  a  vested  remainder  or  reversion  in  anT 

KL  18W,  p.flT.  ' 

real  property,  any  one  or  more  of  them  may  maintama 
suit  for  the  partition  of  such  real  property,  according  to 
the  respective  rights  of  the  persons  interested  therein, 
aud  for  a  sale  of  such  property,  or  a  part  of  it,  if  itappesrs 
lliiit  a  partition  cannot  be  had  without  great  prejudice 
to  tlie  owner. 

Wlio  m&y  compol  partltimi.  —  jnrisdiction  fra-  soom  other  poipoK, 
No  one  bas  a  rieht  to  the  remedy  of  it  may,  to  do  fnll  justice  between  th< 
partition  unless  he  is  entitled  to  the  partias,  decree  m.  partition,  thoagli 
possession,  or  to  enjoy  the  present  there  be  conflicting  dainu  to  the 
rents:  Brmeatll-v.  BrmBntlt,  19  Wend,  property:  SeaU  v.  Omrntcif,  60  BuIj- 
367;  Slriktr  v.  Matt,  3  Paige,  387;  178.  One  who  ccmveys  his  motety 
S.  C,  22  Am.  Dec.  646.  Th\ia  the  tranafera  also  his  right  to  conip^ 
grantee  of  one  who  reserves  in  the  partition,  and  bis  grantee  aeqiuR« 
deed  the  right  to  possession  during  his  rights  in  that  ronrd;  King  t. 
hia  life  cannot  maintain  the  anit:  Houxtrd,  27  Mo.  21;  liaijait't  Eiait, 
ykhol*  T.  jy«Aoi(,  28  Vt.  23;  S.  C,  67  7  Watta,  442.  A  mortgagor,  before 
Am.  Dec  699.  Tho  fact  of  a  tenant  entry  for  condition  broken,  hasari^t 
in  possession  will  not  prevent  the  to  partition,  provided  his  mortgagee 
maintenance  of  tbe  action,  for  the  is  not  prejudiced  tbetcby:  PjAanf- 
plaintiff  may  still  have  an  estate  in  Bradley,  17  Me.  427;  Oremy.  Amatd, 
TOSuession:  iFoodiaOTth  v.  Campbell,  9  11  R.  1.  3M.  An  administrator  hM 
Paige,  CIS.  It  is  generally  held  t^at  no  such  right  of  possesaicm  as  endtlta 
one  who  has  been  disseised  cannot  him  to  partition:  JVoioii  v.  WiUard,! 
maintain  the  action,  but  must  first  Mass.  478;  Whitlact  v.  Ifillard,  18 
establish  his  title  by  action  to  recover  Fla.  156.  By  this  section  atenantfix' 
possession,  etc :  Matlkeurxm  v.  Jo/in-  years  may  sne  for  partition,  and  this 
tan,  Hoff.  Ch.  660;  Harman  v.  KelUy,  is  so  thongh  the  tenant  oE  tbe  other 
14  Ohio,  502;  S.  C,  45  Am.  Dec  552.  moietyhtJdsinfee:  tfus^v.^nabr^ 
Bat  see  the  note  to  §  429  [425],  ^oX.  15  Masa.  155.  A  tenant  by  cnitr^ 
But  if  a  court  of  equity  haa  acquired    aabebasalifeeBtate,  may,  wbenlsona 


ivGoogle 


Tit.  V,  8  421.]     PARTITION  OF  REAL  PROPERTY.  43 

m  held  in  co-tonancy,  have  a  parti-    96;  MorrUl  v.  MorriB,  5  N.  H.  134;  OcLll,  ue% 

tiai:  Siitrv.  Darix,  4  Edw.  Ch.  668.     of  mills  and  mill  priTilegeB:  Hamon  1*18- 

Bot  a  tenant  in  dower  bos  no  sack    v.  Wiilard,  12  Me.  142;  S.  C,  28  Am.  

right:  Cola  r.  Cola,  15  Johna.  320;  Bee  162.  The  interest  of  miners  in 
S.  C,  S  Am.  Dec.  231 ;  Wood  t.  Clitte,  miaing  cLiinia  and  ditch  property 
1  Saod.   Ch.   200.      An  in&mt  may    Qpoo  the  pnblio  landa  is  an  estate  of 

"    "'  " 'o.,  within  the  Motion: 

'in.  23  Col  COS.     But  a 

_.-  _  _  J  right,"  the  right  to 

;     That  may  ba  pcurtitioiied.  —    enter  and  work  a  mine,  ic  not  siiBcep- 
'.  Partition   may  be    made    of    water    tible of  mrtition:  Id.;  Smit&y.  Coolq/, 
i^t»:  JfeOaioniff  y.  IStant,  27  CaL     1  West  Coa«t  Rep.  8&S. 

§  424.  [420.]    The  interest  of  all  persons  in  the  prop-  om.  11,  uei, 

erty,  whether  such  persons  be  known  or  unknown,  ehall 

be  set  forth  in  the  complaint,  specifically  and  particularly,  *^'™"p'^'"- 
&9  far  as  known  to  the  plaintiff;  and  if  one  or  more  of  toor.st. 
the  parties,  or  the  share  or  quantity  of  interest  of  any  of 
the  parties,  be  unknown  to  the  plaintiff,  or  be  uncertain 
or  contingent,  or  the  ownership  of  the  inheritance  de- 
pend upon  an  executory  devise,  or  the  remainder  be  a 
contingent  remainder,  so  that  such  parties  cannot  he 
named,  that  fact  shall  be  set  forth  in  the  complaint. 

Complaint.  — In    the    complaint  dice  "  i*  mfflcient,  without  as  aUega- 

iu  paititioii,  the  particnlar  property  tion  of  the   facts  upon  whi^   tne 

■wit  be  deoguated,  and  alio  tbs  in-  plaintiff  ii  to  obtain  a  particular  mode 

teteataof  thapartieatherein:  ifnmmer  of  partition:  i)e  Uvrey  v.  De  Vprey, 

T.mer,20r.  336.    If  the  complaint  27  Id.  331. 

bill  to  Hifficiently  atate  the  anpa,        PartiM.  —  AU  the  tenants  in  com- 

kature,  or  extent  of  the  iatereeta  of  mon  should  be  made  parties.   Allgno- 

Iba  pUintifis,   the    objectioD  should  teesoforiginalownerBshouldbejoiiied 

be  presented  by  demnrrer,  or  it  is  aa  parties:  Sutter  v.  San  Frandtco,  36 

waived:  Broad  v.  Broad,  40  Cal.  493.  Cat   112.     A  tenant  in  common   of 

If  defeodant  haa  two  deeds,  each  pnr-  part  of  a  tract  of  land  is  a  proper 

parting  to  coovej  an  undivided  two  party  in  a  snit  for  partition  of  the 

thirds  of  the  property,  and  one  of  whole:  Qaia  v.  Balrnim,  35  Id.  576; 

tUm  was  eiveu  oa  a  substitute  for  DvUon  t.    WarKliatier,   21    Id.   609; 

tlie  other,  t£at  fiLct  must  bo  averred,  HaUiaaay  v.  Dt  Soto,  21  Id.  191.    One 

lail  iF  not  averred  the  plaintiff  can-  tenant  in  common  wbo  owns  an  ondi- 

Bot  prove  it.     All  the  righta  of  the  vidad  interest  consisting  of  a  certain 

several  parties  plaintiff,  OB  well  as  de-  quantity  cannot  have   partition    by 

fen^U  mnat  t^  pat  in  issae,  or  they  making  the  original    holder  of    the 

«mot  be  tried;  Miller  v.  Sliarp,  4S  whole  tract  sole  defendant,  when  he 

Id.  394.     The   complaint  mast  aver  has  sold  divers  parts  thereof  to  vari- 

tliat  the  co-tenants  hold  and  are  in  ana  pervoos,  but  retains  more  than 

pMsesiion  of   real  property  as  joint  the  quantity  to  which  the  plaintiff  in 

tesanta,  or  aa  tenants  in  common,  in  tbe  partition  suit  isentitled.'   All  the 

■hicb  property  one  or  more  of  them  grantees  of  the  original  owner  shoald 

hare  an  estate  or  inheritance,  or  for  be  joined  aa  parties:  Butler  v.   San 

hie  or  lives,  or  for  years;  and  if  these  ^ninci«ro,  36  Id.  113.     An  action  for 

■vermenta  arc  not  made,  it  does  not  partition  under  our  code  is  to  aomo 

rtate  facta  aufficient  to  constitute  a  vi\»ataiu  gentrit.     The inrties  named 

casKof  action:  Jlradleuv.  Uarinat,  in  the  complaint,  whether  aa  plaintiffs 

!6  Id.  76.     A  general  allegation  that  or  riefenrlanta,  are  all  acton:  Mortn- 

"the  premises  oannot  be  divided  by  boat  v.  Higmra,  32  Id.  2SC)  Stnttr  r. 

nets*  and    bonoda    without   preja-  De  Bemal,  38  Id.  64S. 
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Feb. m. im.il.      §  425.     [421.]     Tlie   plaintiff  may,  at   hja  election, 
Lieu  oreaiuin  make  a  tenant  in  dower  by  the  curtesy  for  life  or  for 
years   of   the  entire   property   or  any   part   thereof,  or 
"I'ej'J^jn^on- creditors  having  a  lieu  upon  the  property  or  any  por- 
pottejuion.       tioii  thereof,  defendants  in  the  suit.     When  the  Hen  is 
Bu  18JI,  p.e7.    upon  an  undivided  interest  or  estate  of  any  of  the  par- 
ties, such  lien,  if  a  partition  be  made,  is  thenceforth  a 
lien  only   upon  the  share  assigned  to  such  party;   bnt 
such  share  shall  be  first  charged  with  its  just  propor- 
tion of  the  costs  of  the  partition,  in  preference  to  such 
lien, 
oji^n.  1862.         1 426.    [422],      The   summons  shall  be  directed   by 
^      "  name  to  all  the  tenants  in  common  who  are  known,  and 

in  the  same  manner  to  all  lien  creditors  who  are  made 
parties  to  the  suit,  and  generally  to  all  persons  unknown 
liaving  or  claiming  an  interest  or  estate  in  the  property. 
ooL  n.  isea  §  427.  [423.]  If  a  party,  having  a  share  or  interest 
in  or  lien  upon  the  property  be  unknown,  or  either  of 
the  known  parties  reside  out  of  the  state  or  cannot  bo 
found  therein,  and  such  fact  be  made  to  appear  by  affi- 
davit, the  summons  may  be  served  upon  .such  absent  or 
unknown  party  by  publication,  directed  by  the  court  or 
judge,  as  in  ordinary  cases.  When  service  of  the  sum- 
mons is  made  by  publication,  it  must  be  accompanied  by 
a  brief  description  of  the  property  which  is  the  subject 
of  the  suit. 

Servica  of  BummoiiB  by  publication:  See  §  6S  [M],  ante,  at  seq. 

§428.  [424.]  The  defendant  shall  set  forth  in  his 
answer  the  nature  and  extent  of  his  interest  in  the  prop- 
erty, and  if  he  be  a  lien  creditor,  how  such  lien  was  cre- 
ated, the  amount  of  the  debt  secured  thereby,  and 
remaining  due,  and  whether  such  debt  is  secured  in  any 
other  way,  and  if  so,  the  nature  of  such  other  security. 

Ail*wsr,aiidde£endantBplead-  Cluld,  4  How.   Pr.   l£i;  Jaaiingt  y. 

Ings  generaUy. —Except  as  otber-  Jemanga,   2  Abb.    Pr.    14,    docUiona 

wise  provided  ia  thia  title,  the  plead-  under  statutes  ■imilar  to  ours.     A  ds- 

in^  on  defendant's  part  correipoad  fendaat  msj  deuy  that  he  is  &  tMUUt 

with  thote  in  otber  actions:  Sted  v.  in  oommoa,  and  set  up  Uut  h«  is  a 


Service  o( 
■ummnns  br 
pnbUcetion. 


Answer,  irhM 
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•oU  owner:  SoSo  v.  N'ovano,  33  CaL     an  answer  is  e^iJenoo  in  an  »etioii  of  Oct  11, 1862, 

407;  HaiKocL  v.  Lopa,  53  Id.  3G2,     A    ejectment  between  partiea  to  the  par-  *<^ 

judgment  for  tlie  defendant  upon  ancli    tition  suit:  Id.  , 

g  429.   [425.]     The  rights  of  the  several  parties,  plain-  og;".  isca 
tiffs  as  well  aa  defendants,  may  be  put  in  issue,  tried,  and 

1  -         J     ■  I  ■  1        ,  1    fl        T  n   .1  RiKhtacpfIhe 

determined  in  such  suit,  and  where  a  defendant  fails  to  eevpmipaftioi 
answer,  or  where  a  sale  of  the  property  is  necessary,  the  Titicwbe 
title  shall  be  ascertained  by  proof  to  the  satisfaction  of  »«!crtain«i. 
the  court  before  the  decree  for  partition  or  sale  is  given. 

Trial.  —  Dnder  the  old  ayatem,  if  an  action  for  partition  of  lajida:  Dt 

defendant  set  np  that  he  waa  the  sole  (Tprev  v.    De    Vpreg,   27    CaL   329; 

owner  of  the  property,  an  issue  was  Mormhont  v.   Higvera,   32    Id.   289; 

directed   to    try   the  ^ueation;    bnt  Bollo  t.  Navarro,  33  Id.  4u9;  Qata  v. 

under  our  aystem  Uisre  is  no  nscesaity  jSoZdum,  3S  Id.  507;  Hanaxk  v.  Lopa, 

for  this.     The  one  court  can  try  aU  63  Id.  362;  llariia  v.  Wallxr,  58  Id. 

questions:  BoUo  v.  Navarro,  33  CaL  690.     Under  the  above  section,  it  was 

467.  determined  in  tho  case  l[ist  cited  that 

Title. — Thoagh  in  most  slates  the  a  co-tenant  ont  of  posBessioa  might 

rule  is  otherwise,   in  states  having  bring  partition  suit  and  settle  the  nd- 

Btatutea  Himikr  to  those  eiiatina  in  verse  possessioii  of  the  oo-tonaut  in 

Oregon,  it  is  competent  to  trjr  title  in  occopanej. 

§  430.    [426.]    If  it  be  alleged  in  the  complaint  and  o«. ".  i«^ 

established  by  evidence,  or  if  it  appear  by  kbe  evidence, 

without  such  allegation  in  the  complaint,  to  the  satisfac-  instead  of 
tion  of  the  court,  that  the  property  or  any  part  of  It  is  par'wioo. 
so  situated  that  partition  cannot  be  made  without  great 
prejudice  to  the  owners,  the  court  may  order  a  salo 
thereof,  and  for  that  purpose  may  appoint  one  or  more 
referees.  Otherwise,  upon  the  requisite  proofs  being 
made,  it  shall  decree  a  partition  according  to  the  respect- 
ive rights  of  the  parties,  as  ascertained  by  the  court,  and 
appoint  three  referees  therefor,  and  shall  designate  the 
portion  to  remain  undivided  for  the  owners  whoso  inter- 
ests remain  unknown  or  not  ascertained. 

Sale    tautead   of   partition.  —  t^?  "  '"^  entitled  to  mrtition:  See 

Laws  authorizing  a  sale  instead  of  par-  Parixy  v.  Hoamrd,  47  Miss.  S7.     A 

titioQ,  withoat  the  owner's  consent,  sale  ia  a  matter  of  right  if  tho  facts 

aro  coLstitutioQO.1:  liichnrdson  v.  Ma-  authorizing  it  eiiat:  Johnaen  v.  Olm- 

son,  23  Conn.  97;  Mrtealf  y.  Iloopin-  stead,  49  Conn,  517;  bnt  this  question 

pnri/ncr,  45Iowa,510.     Asaleisnever  the  court  is  to  dotonnine:  itcVaanv. 

ordered  in  this  proceeding  when  tho  .Sroum,  43Ga.  386;seeS432[428],posf. 

§431.   [427.]     In  making  the  partition,  the  referees  oct.  n,  im. 
shall  divide  the  property,  and  allot  the  several  portions  - 


thereof  to  the  respective  parties,  quality  and  quantity  to'maifepa^' 
relatively  considered,  according  to  tho  respective  rights 
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of  the  parties  as  determined  by  the  court,  designating 
-  the  several  portions  by  proper  landmaxks,  and  may  em- 
ploy a  surveyor  with  the  necessary  assistants  to  aid  them 
therein.  The  referee  shall  make  a  report  of  their  pro- 
ceedings, specifying  therein  the  manner  of  executing 
their  trust,  describing  the  property  divided  and  the 
shares  allotted  to  each  party,  with  a  particular  descnp- 
tion  of  each  share. 

§  432.  [428.]    The  court  may  confirm  or  set  aside  the 

■"  report  in  whole  or  in  port,  and  if  necessary  appoint  new 

referees.     Upon  the  report  being  confirmed,    a.   decree. 

shall  be  given  that  such  partition  be  efiectual   forever,; 

which  decree  shall  be  binding  and  conclusive, — 

1.  On  all  parties  named  therein,  and  their  legal  repre- 
sentatives, who  have  at  the  time  any  interest  in  the  prop- 
erty divided,  or  any  part  thereof,  as  owners  in  fee,  or  as 
tenants  for  life  or  for  years,  or  as  entitled  to  the  rever- 
sion, remainder,  or  inheritance  of  such  property  or  any 
part  thereof  after  the  termination  of  a  particular  estate 
therein,  or  who  by  any  contingency  may  be  entitled  to  a 
beneficial  interest  in  the  property,  or  who  have  an  in- 
terest in  any  undivided  share  thereof  as  tenants  for  years 
or  for  life; 

2.  On  all  persons  interested  in  the  property  who  may 
bo  unknown,  to  whom  notice  shall  have  been  given  of 
the  application  for  partition  by  publication,  as  directed 
by  section  427  [423];  and, 

3.  On  all  other  persons  claiming  from  such  parties  or 
persons,  or  either  of  them. 

luterlocutorv  decree  deflnmg  ilod^yinj  decree.  —  After  tha  Eling 

riglits  of  parttea.  —  It  ia  indispan-  aftbafiadinganddecree,  theoonrt  maj 

sablo  that  a  decree  interlooutonf  in  its  correct,  amend,  or  modify  it;  -pBailiag 
character  bo  first  entered,  definitaly  anch  action  the  rights  of  the  j>u-ties 
determining  the  rights  of  tho  pitrties,  have  not  been  dehnitely  dote r mined, 
before  a  partition  or  aula  be  directed;  and  there  la  no  appealable  Id  terloca- 
Lorenz  v.  Jatabt,  53  Cal.  24;  Emerie  tory  decree:  Bidft/v-  Btnt,  59  Cal.  522: 
V.  Aleantdo,  1  West  Coaat  Rep.  708.  Jud^ent,  efect  of  —  The  effect 
Such  interlocutory  decree  ia  not  re-  of  tha  judgment  in  this  action  is  da- 
viewable  on  appeal    from  the  fii^^l  termined   oy  tha   code,   not    liy    tha 


rndgmant;  Sarrgv.  Barry,  66Cal.  10.  common  law.     It  is  binding  ana  con- 

The  entire  Judgment  roll  need  not  be  cluaive  npon  all  parties  properly  ba- 

broDght  up  on  an  appeal  from  the  fore  the  conrt:  Moreniiout  v.  Hitfttera, 

interlc-' —    '-'  '      "       '  ""  "■■   "'^ i- «-...  ..    <■-» 


T.Google 
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thairt^alrapie>entatiTe«,anilmcoea-  t.   Lrmz,   63  Cal.   362;  Lhiermore  t,  OctU,UB% 

tbe  KC.  aon  in  interest;  C'orefi  v.  floe,  68  Id.  W^Ob,  60  Id.  489;  or  for  the  defend-  9^; 

Amiri:  ■    ^"^     Wbother  ^onLaa's  cooMnt  tu  anta  on  the  ground  that  they  &re  in  the 

lamUC  >-  jadgment  binds  infitnta,  see  San  Fer-  adverse  pcMaeasion  of  tho  land;  Martin 

■  esa^iE:--  """^  '^-  ■i'^ociation  v.  Porter,  fiS  Id.  v.  Waiter,  69  Id.  94.     Tils  jadgineat 

81.  merely  severs  tho  unity  of  possessiim, 

a  lEMlt  -        Jndgment  may  be  entered  that  one  but  does  not  vest  in  either  co-tenant 

of  the  defendants  is  the  owner  in  fee  any  new  or  ftdiiitionoi  title:   Wade  t. 

msnne:  -    of  all  the  land  in  question;  ffanaiek  Deraif,  60  Id.  376. 

. '        S  433.  [429.1     But  such  decree  and  partition  ahall  not  ocl  ii,  isea 


apjrtir- 


affect  any  tenants  for  years  or  for  life  of  the  whole  of  the  - 


-  property  which  is  the  suhject  of  partition :  uor  shall  such  atrecicd  bv 

fimt:i'*  1  ...■  1     j>  .1  pan'tlon. 

"^       ;  decree  or  partition  preclude  any  person,  except  such  as 

^*^":  tare  specified  in  the  last  section,  from  claiming  title  to  the 

oddtW'  f  property  in  question,  or  from  controverting  the  title  of 

€  em- 1 4|jg  parties  between  whom  the  partition  shall  have  been 

ic/iH^^'I  made. 

'  '^'^^i       g  484.   [430.]     The  expenses  of  the  referees,  including  0ft,u,  isa. 

e[eii--J  those  of  a  surveyor  and  his  assistants,  when  employed,  ~ 


J  shall  be  ascertained  and  allowed  by  the  court,  and  tho  reie^t!'° 
[ed"-{  amount  thereof,  together  with  the  fees  allowed  by  law  to 
pnf'  I  the  referees,  shall  be  paid  by  the  plaintiff,  and  may  be 

allowed  as  part  of  the  charges. 
biO-'-i        g  435.   [431.]     If  the  referees  report  to  the  court  that  oct.ii,isa^ 

oiu-l    the  property  of  which  partition  shall  have  been  decreed,  — '■ 

or  any  separate  portion  thereof,  is  so  situated  that  a  par>  on  refeiee-i 
tition  thereof  cannot  bo  made  without  great  prejudice  to 
tlie  owners,  and  the  court  is  satisfied  that  such  report  is 
:  correct,  it  may  thereupon,  by  an  order,  direct  the  referees 
to  sell  the  property  or  separate  portion  thereof  so  situated. 

[432].     When  a  part  of  the  property  only  is  or-  oouii,  isaa. 
dered  to  be  sold,  if  there  be  an  estate  for  life  or  years  in  - 


an  undivided  share  of  the  property,  the  whole  of  such  Estate  now  set 
estate  may  be  set  ofiF  in  any  part  of  the  property  not 
ordered  to  be  sold. 

§  437,   [433,]     Before  making  an  order  of  sale,  if  lien  oh.  n,  1802, 

creditors,  other  than  those  by  judgment  or  decree,  have 

not    been  made  parties,  the  court,  on  motion  of  either  to  be  made 
party,  shall  order  the  plaintiff  to  file  a  supplemental  com- 
plaint, making  snch  creditors  parties  defendant  to  the 
soit. 
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ReCereocv  to 
aacerUla  l!ei 


OoL  11.  ISGZ, 


Notice  to  Ilea 
creditors  to 
ippe«r. 


Oct.  U,  1S62, 


g  438.  [434.]  If  an  order  of  sale  be  made,  and  before 
a  distribution  of  the  proceeds  thereof,  the  plaintiff  shall 
produce  to  the  court  the  certificate  of  the  clerk  of  the 
county  where  the  property  is  situated,  showing  the  liens 
remaining  unsatisfied,  if  any,  by  judgment  or  decree 
upon  the  property,  or  any  portion  thereof,  and  unless  he 
do  so,  the  court  shall  order  a  referee  to  ascertain  them. 

g  439.  [435.]  If  it  appear  by  such  certificate,  or  refer- 
ence iu  case  the  certificate  is  not  produced,  that  any 
such  liens  exist,  the  court  shall  appoint  a  referee  to  ascer- 
tain what  amount  remains  due  thereon  or  secured  there- 
by respectively,  and  the  order  of  priority  in  which  they 
are  entitled  to  be  paid  out  of  the  property. 

g  440.  [436.J  The  plaintiff  must  cause  a  notice  to  be 
served,  at  least  ten  days  before  the  time  for  appearance, 
on  each  person  having  such  lien  by  judgment  or  decree, 
to  appear  before  the  referee  at  a  specified  time  and  place, 
to  make  proof  by  his  own  affidavit  or  otherwise  of  the 
true  amount  due,  or  to  become  due,  contingently  or  abso- 
lutely, on  his  judgment  or  decree. 

§  441.  [437.]  The  referee  shall  receive  the  evidence, 
and  report  the  names  of  the  creditors  whose  liens  are 
established,  the  amounts  due  thereon  or  secured  thereby, 
and  their  priority  respectively,  and  whether  contingent 
or  absolute.  He  shall  attach  to  his  report  the  proof  of 
service  of  the  notices  and  the  evidence  before  him. 

§  442.  [438.]  The  report  of  the  referee  may  be  ex- 
cepted to  by  either  party  to  the  suit  or  to  the  proceed- 
ings before  the  referee,  in  like  manner  and  with  like 
effect  as  in  ordinary  cases.  If  a  lien  creditor  be  absent 
from  the  state,  or  his  residence  therein  be  unknown,  and 
that  fact  appear  by  affidavit,  the  court  or  judge  thereof 
may  by  order  direct  that  service  of  the  notice  may  be  made 
upon  his  agent  or  attorney  of  record,  or  by  publication 
thereof  for  such  time  and  in  such  manner  as  the  order 
may  prescribe. . 

§443.  [439.]  If  the  report  of  the  referee  be  confirmed, 
~  the  order  of  confirmation  is  binding  and  conclusive  upon 
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all  parties  to  the  suit  and  upon  the  lien  creditors  who  oct  11,  uta, 

have  been  duly  served  with  the  notice  to  appear  before  — — 

tlie  referee  as  provided  in  section  440  [436].  of  referees 

g  444,  [440.]     The  proceeds  of  the  sale  of  the  encum-  on.  11,1802, 

b^red  property  shall  be  distributed  by  the  decree  of  the  — — 

court  as  follows:—  ^^Tot "' 

1.  To  pay  its  just  proportion  of  the  general  costs  of     "* 
the  suit; 

2.  To  pay  the  costs  of  the  reference; 

3.  To  satisfy  the  several  liens,  in  their  order  of  prior- 
ity, by  payment  of  the  sums  due,  and  to  become  due, 
according  to  the  decree; 

4.  The  residue  among  the  owners  of  the  property  sold, 
(iccording  to  their  respective  shares. 

§  445.    [441.]     Whenever  any  party  to  the  suit  who  octu,  les^ 
holds  a  lien  upon  the  property  or  any  part  thereof  has 


lien,  the  court  may,  in  its  discretion,  order  such  securi-  banstnthvr 
ties  to  be  exhausted  before  a  distribution  of  the  proceeds 
of  sale,  or  may  order  a  just  deduction  to  be  made  from 
the  amount  of  the  lien  on  the  property  on   account 
thereof. 
§  446.   [442.J    The  proceedings  to  ascertain  the  amount  oci.  n.  isei. 


provided,  or  those  hereinafter  authorized  to  determine  not  u.  darn? 
the  rights  of  parties  to  funda  paid  into  court,  shall  not  "  "''     "" 
delay  the  sale  nor  affect  any  other  party  whose  rights 
ate  not  involved  in  such  proceedings. 

§  447.    [443.]     The  proceeds  of  sale,  and  the  securities  oct.  11.  lea. 

taken  by  the  referees,  or  any  part  thereof,  shall  be  dis- 

tributed   by  them  to  the  persons  entitled  thereto  when-  distribuied  by 
ever  the  court  so  directs.     But  if  no  such  direction  be 
given,  all  such  proceeds  and  securities  shall  be  paid  into 
court  or  deposited  as  directed  by  the  court. 

§  448.   [444.]    When  the  proceeds  of  sales  of  any  shares  oci,  11,  m2, 
or  parcel  belonging  to  persons  who  are  parties  to  the  suit, 

,       ,  o      o         r  .,   .     ,  .     ,.  ■.  L      ContlnuiUon 

aud  who  are  known,  are  paid  into  court,  the  suit  may  d°  — -  — 


continued  as  between  such  parties  for  the  determination  intocourf^ 
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ort.  ji,  1862.     of  their  respective  claims  thereto,  which  shall  he  ascer- 
tained  and  adjudged  by  the  court.     Further  testimony 

Contlnustlon  ......  -  .    .,        i-  .. 

of  Buit  alter      mav  be  taken  m  court,  or  by  a  referee,  at  the  discretion 

proceeds  Mttd  ''  -, 

intoeourt.       gf  the  court,  and  the  court  may,  if  necessary,  require 
such  parties  to  present  the  facts  or  law  iu  controversy, 
by  pleading,  as  iu  an  original  suit. 
ocL  11.1862,  g  449.   [445.]    All  sales  of  real  property  made  by  the 

— —  referees  shall  be  made  by  public  auction  to  the  highest 

sesfhowmad^  bidder,  in  the  manner  required  for  the  sale  of  real  prop- 
erty on  execution.  The  notice  shall  state  the  terms  of 
sale,  and  if  the  property  or  any  part  of  it  is  to  be  sold 
subject  to  a  prior  estate,  charge,  or  lien,  that  shall  be 
stated  in  the  notice. 
001^11,1862.  8  450.  [446.]  The  court  shall,  in  the  order  of  sale, 
direct  the  terms  of  credit  which  may  be  allowed  for  the 
purchase-money  of  any  portion  of  the  premises  of  which 
it  may  direct  a  sale  on  credit;  and  for  that  portion  of 
which  the  purchase-money  is  required  by  the  provisions 
hereinafter  contained,  to  be  invested  for  the  benefit  of 
unknown  owners,  infants,  parties  out  of  the  state. 

%  451,  [447.]  The  referees  may  take  separate  mort- 
gages and  other  securities  for  the  whole  or  convenient 
portions  of  the  purchase-money  of  such  parts  of  the 
property  as  are  directed  by  the  court  to  be  sold  on  credit, 
in  the  name  of  the  clerk  of  the  court,  and  his  successor 
in  office;  and  for  the  shares  of  any  known  owner  of  full 
age,  in  the  name  of  such  owner. 

g  452.  [448.]  When  the  estate  of  any  tenant  for  life 
or  years,  in  any  undivided  part  of  the  property  in  ques- 
tion, shall  have  been  admitted  by  the  parties,  or  ascer- 
tained by  the  court  to  be  existing  at  the  time  of  the 
order  of  sale,  and  the  person  entitled  to  such  estate  shall 
have  been  made  a  party  to  the  suit,  such  estate  may  be 
first  set  off  out  of  any  part  of  the  property,  and  a  sale. 
made  of  such  parcel,  subject  to  the  prior  unsold  estate  of 
such  tenant  therein;  but  if  in  the  judgment  of  the  court 
11  due  regard  to  the  interest  of  all  the  parties  require  that 
such  estate  be  also  sold,  the  sale  may  be  so  ordered. 


Bale  may  be 
cr«(IlL 


Securlileatobe 
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g  453.   [449.]     Any  person  entitled  to  an  estate  for  life  oet-  u,  im, 

or  years  in  any  undivided  part  of  the  property,  whose 

estate  shall  have  been  sold,  shall  be  entitled  to  receive  iDctteot  uie. 
such  sum  in  gross  as  may  be  deemed  upon  principles  of 
law  applicable  to  annuities  a  reasonable  satisfaction  for 
such  estate,  and  which  the  person  so  entitled  shall  con- 
sent to  accept  instead  thereof,  by  an  instrument  duly 
acknowledged  or  proved  in  the  same  manner  as  deeds 
for  the  purpose  of  record,  and  filed  with  the  clerk. 

§  454.  [460.]     If  such  consent  be  not  given,  as  pro-  ?";,"■  '^^ 

vided  in  the  last  section,  before  the  report  of  sale,  the  ~; 

court  shall  ascertain  and  determine  what  proportion  ^of  "otEiven, 
the  proceeds  of  the  sale,  after  deducting  expenses,  will  ™|J**''"«°' 
bo  a  just  and  reasonable  sum  to  be  invested  for  the  bene- 
fit of  the  person  entitled  to  such  estate  for  life  or  years, 
and  shall  order  the  same  to  be  deposited  in  court  for 
that  purpose. 

g  455.   [451.]     The  proportion  of  the  proceeds  of  the  oci.  ii,i8J4 

sale  to  be  invested  as  provided  in  section  454  [450]  shall  — '■ 

be  ascertained  and  determined  in  the  several  cases  as  mint^'vidar 
follows:-  °"™' 

1.  If  an  estate  in  dower  be  included  in  the  order  of 
sale,  its  proportion  shall  be  one  third  of  the  proceeds  of 
the  sale  of  the  property,  or  of  the  sale  of  the  undivided 
share  in  such  property  upon  which  the  claim  of  dower 
existed; 

2.  If  an  estate  by  the  courtesy,  or  other  estate  for  life 
or  years,  be  included  in  the  order  of  sale,  its  proportion 
shall  be  the  whole  proceeds  of  the  sale  of  the  property, 
or  of  the  sale  of  the  undivided  share  thereof  in  which 
such  estate  may  be; —  • 

And  ia  all  cases,  the  proportion  of  the  expenses  of  the 
proceedings  shall  be  deducted  from  the  proceeds  of  the 
sale. 

§  456.  [452.]     If  the  persons  entitled  to  such  estate  oct.  ii,  lees, 

for  life  or  years  be  unknown,  the  court  shall  provide  for  — 

the  protection  of  their  rights  in  the  same  manner,  as  far  unocJj^leQnu 
as  may  be,  as  if  they  were  known  and  had  appeared.  o    pro  c 
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§  457.   [453.]    In  all  cases  of  sales  in  partition,  when 
-  it  appears  that  a  married  woman  has  an  inchoate  right 
of  dower  in  any  of  the  property  sold,  or  that  any  person 
has  a  vested  or  contingent  future  right  or  estate  therein, 
the  court  shall  ascertain  and  settle  the  proportional  value 
of  such  inchoate,  contingent,  or  vested  right  or  estate, 
according  to  the  principles  of  law  applicable  to  annuities 
and  survivorship,  and  shall  direct   such  proportion   of 
the  proceeds  of  sale  to  be  invested,  secured,  or  paid  over 
in  such  manner  as  to  protect  the  rights  and  interests  of 
the  parties. 
Drt^u.  im.         g  458.   [454.]     In  all   cases  of  sales  of  property,  the 
"         7~      terms  shall  be  meide  known  at  the  time;  and  if  the  prem- 
ises consist  of  distinct  farms  or  lots,  they  shall  he  sold 
separately,  or  otherwise  if  the  court  so  directs, 
3(t.u,iaes;  §  459.    [455.]     Neither  of  the  referees,  nor  any  person 

for  the  benefit  of  either  of  them,  shall  be  interested  in 

;iurciui&«.  any  purchaise;  nor  shcdl  the  guardian  of  an  infant  party 
be  interested  in  the  purchase  of  any  real  property,  being 
the  subject  of  the  suit,  except  for  the  benefit  of  the  in- 
fant. All  sales  contrary  to  the  provisions  of  this  section 
shall  be  void. 
pel.  11.  U62,         §  460.    [456.]    After  completing  the  sale,  the  referees 

shall  report  the  same  to  the  court,  with  a  description  of 

the  different  parcels  of  land  sold  to  each  purchaser,  the 
name  of  the  purchaser,  the  price  paid  or  secured,  the 
terms  and  conditions  of  the  sale,  and  the  securities,  if 
any,  taken.     The  report  shall  be  filed  with  the  clerk. 
3rt  11, 18G2.  §  461.   [457.]    The  report  of  sale  may  be  excepted  to 

by  any  party  entitled  to  a  share  of  the  proceeds,  in  like 

^^  manner  and  with  like  effect  as  itt  ordinary  cases.     If  the 

sale  be  confirmed,  the  order  of  confirmation  shall  direct 
the  referees  to  execute  conveyances  and  take  securities 
pursuant  to  such  sale,  which  acts  they  are  hereby  author- 
ized to  do.  Such  order  shall  have  the  effect  to  discharge 
the  property  of  the  estate  or  interest  "of  every  person 
mentioned  in  section  432  [428],  and  of  tenants  for  life 
or  years  of  the  property  sold,  and  shall  be  binding  and 
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conclusive  upon  all  such  persons  as  if  the  same  were  a  O'^.'- u.  18G2, 

decree  for  the  partition  of  such  property,  and  upon  all 

persons  whomsoever  as  to  the  regularity  of  the  proceed- 
bgs  concerning  such  sale,  except  as  provided  in  section 
459  (455]. 

§  462.   [458.]     When  a  party  entitled  to  a  share  of  the  o«.  u,  isna, 
property,  or  an  encumbrancer  entitled  to  have  his  lieu  - 


Proceeds  ol 
fcBlo  to  be 
invested. 


I  out  of  the  sale,  becomes  a  purchaser,  the  referees  mi'dio'S 
may  take  his  receipt  for  so  much  of  the  proceeds  of  the  «" buy™' 
sale  as  belongs  to  him. 

§  463.  [459.]  When  there  are  proceeds  of  sale  belong-  Oct.  11,  wo 
ing  to  an  unknown  owner,  or  to  a  person  without  the 
state  who  has  no  legal  representative  within  it,  or  when 
there  are  proceeds  arising  from  the  sale  of  an  estate. sub- 
ject to  the  prior  estate  of  a  tenant  for  life  or  years,  which 
are  paid  into  court  or  otherwise  deposited  by  order  of  the 
court,  the  same  shall  be  invested  in  securities  on  interest 
for  the  benefit  of  the  persons  entitled  thereto. 
§  464.   [460.]     When  the  security  for  the  proceeds  of  oct  11,  lew. 

sale  is  taken,  or  when  an  investment  of  any  such  pro- 

eeeds  is  made,  it  shaU  be  done,  except  as  herein  other-  ^(■"mf^'"™' 
wise  provided,  in  the  name  of  the  clerk  [of  the]  court  veJSenta" 
and  his  successors  in  office,  who  shall  hold  the  same 
for  the  use  and  benefit  of  the  parties  interested,  subject  ^or.us. 
to  the  order  of  the  court. 
§  465.    [461.]    When  security  is  taken  by  the  referees  oct  11.  lara. 

on  a  sale,  and  the  parties  interested  in  such  security,  by 

ail  iustrument  in  writing  under  their  hands  delivered  to  ^'"* 
the  referees,,  agree  upon  the  shares  and  proportions  to 
which  they  are  respectively  entitled,  or  when  shares  and 
proportions  have  been  previously  adjudged  by  the  court, 
such  securities  shall  be  taken  in  the  names  of  and  pay- 
able to  the  parties  respectively  entitled  thereto,  and  shall 
be  delivered  to  such  parties  upon  their  receipt  therefor. 
Such  agreement  and  receipt  shall  be  returned  and  filed 
with  the  clerk. 

g  466.    [462.]    The  clerk  in  whose  name  a  security  is  oclu,i8s^ 
taken,  or  by  whom  an  investment  is  made,  and  his  sue- - 
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Oct.  u,  1882,      cesBors  in  office,  shall  receive  the  interest  and  principal 

-; as  it  becomes  due,  and  apply  and  invest  the  same  as  the 

aftoimtoiBe-  court  may  direct;  and  shall  file  in  his  office  all  securities 
inveaimenw.    taken,  and  keep  an  account  in  a  book  provided  and  kept 
for  that  purpose  in  the  clerk's  office,  free  for  inspection 
by  all  persons,  of  investments  and  moneys  received  by 
him  thereon,  and  the  disposition  thereof, 
ojj^  11. 18614         §  467.   [463.]     When  it  appears  that  partition  cannot 
„"         '     be  made  equal  between  the  parties,  according  to  their 
pjj'^o"^^-   respective  rights,  without  prejudice  to  the  rights  and  in- 
terests of  some  of  them,  the  court  may  adjudge  com- 
pensation to  be  made  by  one  party  to  another,  on  account 
of  the  inequality  of  partition;  but  such  compensation 
shall  not  be  required  to  be  made  to  others  by  owners  un- 
known, nor  by  infants,  unless  in  case  of  an  infant  it 
appear  that  he  has  personal  property  sufficient  for  that 
purpose,  and  that  his  interest  will  be  promoted  thereby. 
Detail.  1862,         I  468.   [464.]     When  the  share  of  an  infant  is  sold, 

~ ~~  the  proceeds  of  the  sale  may  be  paid  by  the  referees 

S^nof^ntant.  ^'^'^J^g  ^^^  ^^^i  ^^  his  general  guardian,  or  the  special 
guardian  appointed  for  him  in  the  suit,  upon  giving 
the  security  required  by  law  or  directed  by  order  of  the 
court. 
}*«5."'  ""^         §  ^^^-   li^^-'\    The  guardian  who  may  be  entitled  to 
~ —  the  custody  and  management  of  the  estate  of  an  insane 

BuirdEimof  person,  or  other  person  adjudged  incapable  of  conduct- 
ing his  own  affairs,  whose  interest  in  real  property  shall 
have  been  sold,  may  receive,  in  behalf  of  such  person, 
his  share  of  the  proceeds  of  such  real  property  from  the 
referees,  on  executing,  with  sufficient  sureties,  an  under- 
taking, approved  by  the  judge  of  the  court,  that  he  will 
faithfully  discharge  the  trust  reposed  in  him,  and  will 
render  a  true  and  just  account  to  the  person  entitled,  or 
to  his  legal  representative. 
Oct  II,  1882,         §  470.   [466.]    The  general  guardian  of  an  infant,  and 

^-^- —  the  guardian  entitled  to  the  custody  and  management  of 

(ii«Qnu5'*con-  the  estate  of  an  insane  person,  or  other  person  adjudged 
psniiion.        incapable  of  conducting  his  own  affairs,  who  is  inter- 
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ested  in  real  estate  held  in  common,  or  in  any  other  9^^'  "62. 

manner,  so  as  to  authorize  his  beine  made  a  party  to  an 

action  for  the  partition  thereof,  may  consent  to  a  partition  ann  maj' 
,  without  suit,  and  agree  upon  the  share  to  be  set  o£F  to  p»mtion. 
such  infant  or  other  person  entitled,  and  may  execute  a 
release  in  his  behalf  to  the  owners  of  the  shares  of  the 
parts  to  which  they  may  respectively  be  entitled,  upon 
an  order  of  the  court. 
§  471.    [467.]    The  costs  of  partition,  including  fees  of  Oct.  11.  ut% 

referees  and  other  disbursements,  shall  be  paid  by  the  — '■ — 

parties  respectively  entitled  to  share  in  the  lands  divided,  apportioned, 
in  proportion  to  their  respective  interests  therein,  and 
may  be  included  and  specified  in  the  decree.  In  that 
case,  they  shall  be  a  lien  on  the  several  shares,  and  the 
decree  may  be  enforced  by  execution  against  the  parties 
separately.  When,  however,  a  litigation  arises  between 
some  of  tho  parties  only,  the  court  may  require  the  ex- 
pense of  such  litigation  to  be  paid  by  the  parties  thereto, 
or  any  of  them. 

TITLE  VI. 


{ 172.     Titla  6  oE  chapter  4  shall  apply  to  luits;  what  caoaei  of  init  siurive 

to  and  against  the  personal  repreaentativea. 
1 473.     Snit  Bftainat  next  of  klD  by  croditor  of  tho  eatato. 
i  474.     Each  liable  for  the  whole  amount  received. 
j  475.     Next  of  kia  may  maintain  suit  to  compel  contribation. 
!  476.     Suit  against  legatee*  by  creditor  of  the  testator. 
i  477.     ApportionmeDt  of  costs  in  suit  agaiuit  next  of  kin  or  kgatees. 
f  47s.     Payment  of  the  amount  recoreied  against  any  one  satisfies  the  decree 

as  to  such  pereoa. 
)  479.     Heirs  or  devisees  liable  for  the  debts  of  their  aacestor  or  testator. 
j  4S0.     In  what  cases  and  to  what  extent  not  liable. 
!  481.     Section  47fl  Dot  to  affect  a  cose  where  debt  charged  upon  real  estate 

by  wilL 
1 482.     Preference  o(  debts,  and  definitioa  thereof. 
}  4S3.     Hov  decree  against  heir  or  devisee  enforced. 
$  481.     Wb«n  heirs  or  deriseet  penooally  liable. 
i  4S5.     Decree  against  several  heirs  or  devisees  joinUy  to  be  apportioned 

among  thsEn. 
1 480.     Devisees  not  liable  when  there  are  assets. 
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%  487.     Liable  for  deficioncy  only. 

9  48S.     Sectiotu  486  And  487  not  to  affect  a  cue  where  the  debt  is  oharged 
upon  the  real  property  by  the  will. 

§  472.  [468.]  The  provisions  of  title  VI.  of  chapter  , 
IV.  of  this  code  shall  apply  to  suits  by  and  against  exec- 
utors and  admiuistrators,  except  as  in  this  title  other- 
wise or  specially  provided.  Sections  369  [365],  370 
[366],  and  371  [367]  of  such  title  shall  not  so  apply.  All 
What  causes  causos  of  suit  by  One  person  against  another,  however 
arising,  survive  to  the  personal  representatives  of  the 
former  and  against  the  personal  representatives  of  the 
latter.  When  the  cause  of  suit  survives,  as  herein  pro- 
vided, the  executors  or  administrators  may  maintain  a 
suit  in  equity  thereon  against  the  party  against  whom 
the  cause  of  suit  accrued,  or  after  his  death  against  his 
personal  representatives. 

Suit  against   executor.  —  In  a,  creditors  uid  heira,  but  aa  the  title 

foreclosuro  suit  against  the  executor  descends  to  the  heirs,  the  executor 

of  the  estate  of  a  decedent  mocigagor,  does  not  have  the  same  estate  in  land 

it  was  held  that  the  executor  repre-  that  the  decedent  had,  anil  the  heirs 

Bents  the  estate  of  tho  decedent  so  fur  are  necessary  parties  in  the  foreclosure 

as   the    same   vesta   in    him    for   the  suit:  Renahaw  v.  Taylor,  7  Or.  315. 

0^11.1891         §  473.   [469.]     The  next  of  kin  of  a  deceased  person 

are  liable  to  a  suit  in  equity  by  a  creditor  of  the  estate 

nexti^o.  to  recover  the  distributive  shares  received  out  of  such 
estate,  or  to  so  much  thereof  as  may  be  necessary  to 
satisfy  his  debt.  The  suit  may  be  against  all  of  the  next 
of  kin  jointly  or  against  any  one  or  more  of  them  sever- 
ally. 

Suit  againat  next  of  kin  by  adminiatralor  or  execntor,  and  no  ac- 
creditor.—  No  suit  is  maintainable  tion  or  suit  commenced  is  commeoccd 
under  this  section  when  the  claim  of  thereon  uutil  after  final  settlement: 
the  creditor  has  been  rejected  by  the  Orange  Utaoa  v.  BarUiart,  8  Or.  5i. 

sSto"''""     '    §474.   [470.]     In  such  suit,  the  plaintiff  may  recover 
the  value  of  all  the  assets  received  by  all  the  defendants 

Each  liable  for  i  ■       i   i  -i      i 

"""i^^""'"  ^^  *  ^"^*  necessary  to  satisfy  his  debt;  and  the 
amount  of  the  recovery  shall  be  apportioned  among  the 
defendants,  in  proportion  to  the  value  of  the  assets  re- 
ceived by  each;  and^no  allowance  or  deduction  shall  be 
made  from  such  amount  on  account  of  there  being  other 
next  of  kin  to  whom  assets  have  also  been  delivered. 
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§475.   [471.]    Any  one  of  the  next   of  kin  against  oct  11,1882. 

whom  a  recovery  is  had  pursuant  to  eection  474  [470] 

may  maintain  a  suit  against  all  the  other  next  of  kin  of  J^bution  i^ 
the  deceased  person,  to  whom  any  such  assets  have  been  '''''■ 
delivered  jointly,  or  against  any  of  them  separately,  for 
a  just  and  equal  contribution,  and  may  recover  of  each 
defendant  such  amount  as  shall  be  in  the  same  propor- 
tion to  the  whole  sum  collected  of  the  plaintiff  as  the 
value  of  the  assets  delivered  to  such  defendant  bore  to 
the  value  of  all  the  assets  delivered  to  all  the  next  of  kin 
of  the  deceased. 

g  476.   [472.]     Legatees  are  liable  to  a  suit  in  equity  OH.11.1ec2. 
by  a  creditor  of  the  testator  to  recover  the  value  of  any  - — — - — ■ 
legacy  received  by  them.     The  suit  may  be  maintained  legaiees. 
against  all  the  legatees  jointly  or  against  any  one  or 
more  of  them  severally.     In  such  suit  the  plaintiff  shall 
not  recover  unless  he  shows, — 

1.  That  no  assets  were  delivered  hy  the  executor  or 
administrator  of  the  testator  to  his  next  of  kin;  or, 

2.  That  the  value  of  such  assets  has  been  recovered  by 
some  other  creditor; 

S.  That  such  assets  are  not  sufficient  to  satisfy  the 
demand  of  the  plaintiff. 

And  in  the  last  case  he  shall  recover  only  the  deficiency. 
The  whole  amount  which  the  plaintiff  shall  recover  shall 
be  apportioned  among  all  the  legatees  of  the  testator,  in 
proportion  to  the  value  of  their  legacies  respectively,  and 
his  proportion  shall  only  be  recovered  of  each  legatee. 

§  477.   [473.]     In  a  suit  against  several  next  of  kin  or  ocliluri, 
legatees  jointly,  for  assets  delivered  to  them,  if  a  recov-  —^ — - — 
ery  be  had  against  such  next  of  kin  or  legatees,  the  cost.  meSiot ™'.m 
of  such  suit  shall  be  apportioned  among  the  several 
defendants,   in    proportion    to  the   amount    recovered 
against  each  of  them. 

I  478,    [474.]    A  decree  against  aeveral  next  of  kin  or  oet.  u,  iwa. 

legatees  shall  he  satisfied  as  to  any  one  of  them  by  the  — — 

payment  or  satisfaction  of  the  amount  recovered  against  SecSeegSa 
such  defendant. 
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?*»."■ ""'         ^  ^''^'  t^^^-J    Heirs  and  devisees  are  liable  to  a  suit 

by  a  creditor  of  a  deceased  person  to  recover  the  debt  of 

wei,  iij^tiity    their  ancestor  or  testator  to  the  extent  of  the  value  of 

any  real  property  inherited  by  or  devised  to  them.     If 

auch  suit  be  n^ainst  the  heirs,  all  the  heirs  who  are  liable 

shall  be  made  parties  to  the  suit. 

Oct.  tuim,         §  480.   [476.]     But  the  heirs  are  not  liable  for  the  debt, 

unless  it  appear  that  the  personal  assets  of  the  deceased 

■ucbliabuity.  were  insufficient  to  discharge  it,  or  that  after  due  pro- 
ceedings the  creditor  has  been  unable  to  collect  the  debt 
from  the  personal  representatives  of  the  deceased,  or 
from  his  next  of  kin  or  legatees.  If  the  personal  assets 
were  sufficient  to  pay  a  part  of  the  debt,  or  in  case  a 
part  thereof  shall  have  been  collected,  the  heirs  of  such 
deceased  person  are  liable  for  the  residue. 
ojLii.i«8.  g481.   [477.]     Section  480  [476]  shall  not  aCfect  the 

liability  of  heirs  for  a  debt  of  their  ancestor,  where  such 

MTiiinouo       debt  was,  by  his  will,  expressly  charged  exclusively  on 
when.          '  the  real  property  descended  to  such  heirs,  or  where  such 
debt  is  by  the  will  expressly  directed  to  be  paid  out  of 
the  real  property  descended  before  resorting  to  the  per- 
sonal property, 
oot.  u.  lae^         §  482.   [478.]    In  cases  where  the  next  of  kin,  legatees, 
heirs,  and  devisees  are  liable  for  the  debts  of  their  an- 
cestors, as  herein  provided,  they  shall  be  liable  therefor, 
without  other  priority  or  preference  than  such  ancestors 
would  he.     The  word  "  debt,"  as  used  in  this  title,  shall  be 
construed  to  include  all  claims  for  the  payment  of  money, 
whether  liquidated  or  otherwise,  which  survive  against 
the  personal  representatives  of  the  deceased,  as  provided 
in  section  472  [468]. 
Oct.  u,  uet,         §  483.  [479.]     A  decree  against  an  heir  or  devisee,  on 

■ — —  account  of  the  debt  of  his  ancestor  or  testator,  may  be 

enforced  by  execution  against  the  real  property  shown 
to  have  descended  to  the  heir  or  devisee,  and  not  other- 
wise. Such  decree  shall  have  preference  aa  a  lien  on 
such  real  property  to  any  judgment  or  decree  obtained 
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against  such  heir  or  devisee  on  account  of  a  debt  or  de-  P^'x"-  ^ 

mand  due  in  his  own  right.  

§  484.    [480.]     When  it  appears  in  the  suit,  that  be-  oct  u,  i 
fore  the  commencement  thereof  the  heir  or  devisee  has  - 


,   Penonal  lla- 


aliened  the  real  property  descended  to  him,  or  any  part  buityotiK 
thereof,  he  shall  be  personally  liable  for  the  value  of  the 
property  so  aliened,  and  a  decree  may  be  given  against 
him  therefor,  to  be  enforced  by  execution,  as  if  the  de- 
cree were  for  his  own  debt.  No  real  property  aliened  in 
good  faith  and  for  a  valuable  consideration  by  an  heir 
or  devisee  before  suit  commenced  against  him  is  liable 
to  an  execution  for  the  debt  of  his  ancestor  or  testator, 
or  in  any  manner  affected  by  a  decree  therefor  against 
such  heir  or  devisee. 

%  486.   [481.]    In  a  suit  against  several  heirs  jointly,  oci.ii,i3s% 
or  several  devisees  jointly,  the  amount  which  the  plain- 


tiff recovers  must  be  apportioned  among  all  the  heirs  of  MTeiaiWin 
the  ancestor  or  devisees  of  the  testator,  in  proportion  to  "'  '"  *** 
the  value  of  the  real  property  descended  or  devised,  and 
such  proportion  only  can  be  recovered  of  each  heir  or 


g  486.   [482.]    A  devisee  shall  not  be  liable  to  the  credi-  oct  u,  im 

tor  of  his  testator  unless  it  appear  that  the  personal 

assets  of  the  testator  and  the  real  property  descended  to  iiabie  where 
his  heirs  were  insufficient  to  discharge  the  debt,  or  un-  •^^u. 
less  it  appear  that  after  due  proceedings  the  creditor  has 
been  unable  to  recover  the  debt  or  any  part  thereof  from 
the  personal  representatives  of  the  testator,  or  from  his 
next  of  kin,  legatees,  or  heirs. 

§  487.   [483.]     In  either  of  the  cases  specified  in  section  oci.  ii,  is62, 

486  [482]  the  amount  of  the  deficiency  of  the  personal  — '■ 

assets,  and  of  the  real  property  descended,  to  satisfy  the  a^taej°o^T. 
debt  of  the  plaintiff,  or  the  amount  which  such  plaintiff 
may  have  failed  to  recover  from  the  personal  representa- 
tives of  the  testator,  his  next  of  kin,  legatees,  and  heirs, 
may  be  recovered  of  the  devisees  of  such  testator,  to  the 
extent  of  the  value  of  the  real  property  devised  to  them 
respectively. 
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§  488.  [484.]  Sections  486  [482]  and  487  [483]  shall 
DOt  aCfect  the  liability  of  devisees  for  a  debt  of  their 
testator  where  such  debt  was  by  his  will  expressly 
charged  exclusively  upon  the  real  property  devised,  or 
by  the  terms  of  the  will  made  payable  by  the  devisee,  or 
out  of  the  reaJ  property  devised,  before  resorting  to  the 
personal  property  or  to  any  other  real  property  descended 
or  devised. 


3  469.     Husband  or  wifa  nutj  nuintain  aa'it  to  dusolve  nuuruge  contract  of 

declare  the  same  void. 
§  490.     What  mamagea  absolately  void. 

i  491.     What  marriages  void  from  Hbe  time  they  are  to  declared. 
S  492.     When  marriage*  may  ba  declared  void  from  the  bagimuDg  at  the  Boit 

of  either  party;  effect  of  confirmation  tiiereof. 
i  493.     At  whose  suit  marriage  may  be  declared  void  for  the  causes  specified 

in  section  491. 
§  494.     Suit  to  declare  marriage  valid. 
%  495.     For  what  causes  and  at  whose  soit  marriage  may  be  declared  dis- 

S  496.     In  a  suit  to  declare  marriage  void  plaintiff  must  be  an  inhabitant  of 

the  Btat«,  and  when  defendant  also. 
f  497.     When  suit  can  be  maintained  to  dissolve  the  marriage  contracL 
3  498.     When  the  defendant  may  admit  the  charge  of  the  plaintiff  and  pleid 

in  bar  of  the  suit, 
g  499.     When  marriage  declared  void  or  dissdvod,  effoot  of  np<Ki  the  real 

property  of  either  party. 
5  500.     What  the  court  may  order  daring  the  pendency  of  the  suit  and  before 

decree  therein. 
§  501.     When  a  marriage  declared  void  or  diaiolved,  what  the  court  may 

farther  decree. 
S  502.     Power  of  llie  court  to  modify  the  dseree  after  it  is  given,  and  in  what 

particulaiB. 
g  603.     When  marriage  declared  void  or  dissolved,  it  terminates  tbo  marriage 

as  to  both  parties,  bnt  neither  oaa  oonteact  marriage  antil  the  pe- 
riod for  appeal  has  expired. 

Oct.  11. 1864         §  ■^89.   [485.]     A   husband  or  wife  may  maintain  a 

. _  suit  against  the  other  for  dissolution  of  the  marriage 

Mh^o?nuii[fy  contract,  or  to  have  the  same  declared  void,  as  provided 
in  this  title. 
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§  490.  [486.]     All  marriages  which  are  prohibited  by  oct  u,  lecc. 

law,  on  account  of  consanguinity  between  the  parties,  or 

on  account  of  either  of  them  having  a  former  husband  ri«eBabso- 

lutcly  void. 

or  wife  then  living,  or  on  account  of  either  of  them  be- 
ing of  one  fourth  or  more  of  negro  blood,  shall,  if 
solemnized  within  this  state,  be  absolutely  void. 


§  491.  [487.]    When  either  of  the  parties  to  a  marriage  oct  u.  was, 

shall  be  incapable  of  making  such  contract  or  assenting  ■ — '- 

thereto,  for  want  of  legal  age  or  sufficient  understand-  Hm.°es?o«abi< 
ing,  or  when  the  consent  of  either  party  shall  be  obtained  '"'  ^' 
by  force  or  fraud,  such  marriage  shall  be  void,- from  the  sor.  loo. 
time  it  is  so  declared  by  the  decree  of  a  court  having 
jurisdiction  thereof. 

n  marriagea,  pott. 


§  492.  [488.]     A  marriage  may  be  declared  void  from  oct.n,i86a 

the  beginning,  at  the  suit  of  either  party,  for  any  of  the 

causes  specified  in  section  490  [486],  and  whether  so  m«7r^"d" 
declared  or  not  shall  be  deemed  and  held  to  be  void  in  ^  "^  ™ 
any  action,  suit,  or  proceeding  whatever  in  which  the 
same  may  come  in  question;  but  a  marriage  once  declared 
to  be  valid  by  the  decree  of  a  court  having  jurisdiction 
thereof,  in  a  suit  for  that  purpose,  cannot  afterwards  be 
questioned  for  the  same  cause  directly  or  otherwise. 

Void  marriagM.  ~  A    maxriage  the  etatoa  of  the  marriage  and  the 

declared  by  Btatnte  t«beai  initio  void  parties:  Hamdon  v.  Raindon,  Z8  Ala. 

iaaob  made  void  byvirtue  of  a  de-  565;   Wiglilmanv.  Wig/itinatt,  i  Johns. 

cree  of  nullity;  the  decree  is  nothiDR  Ch.  343;  and  see  the  note  to  Boi/tin 

more  than  a  jadicial   declaration  ol  t.  Baia,  65  Am.  Dec  349. 

g  493,   [489,]    A  marriage  shall  not  be  declared  void  ott.ii,UK. 
for  any  of  the  causes  specified  in  section  491  [487]  ex- 


Iw^ea  declared 


cept  at  the  suit  or  claim  of  the  party  laboring  under  the  aari  whao  mar- 
disability,  or  upon  whom  the  force  or  fraud  was  imposed 
or  practiced;  nor  at  the  suit  or  claim  of  such  party  if  it  ^ 
appears  that  the  parties  freely  cohabited  together  as  hus-  " 
band  and  wife  after  the  party  had  arrived  at  legal  age, 
acquired  sufficient  understanding,  been  restored  to  rea- 
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o^iL  ua.     son,  freed  from  the  force,  or  discovered  the  fraod,  as  the 

case  may  be. 

jKt^ii.  wa.         g  494.  [490.]     When  either  hosband  or  wife  sfaall 
claim  or  preteod  that  the  marriage  is  void  or  Toidable, 

0  [I'^O]  .".:.'!  401  r.!S7],  the  same 
may  be  declared  valid  and  lawful  at  the  suit  of  the  other; 
and  in  such  suit  the  court  shall  have  power,  if  the  pleadings 
and  proofs  authorize  it,  to  declare  such  marriage  void  from 
the  beginning  or  from  the  time  of  the  decree,  or  that  it 
'5  valid  and  lawful,  and  binding  on  the  parties  thereto, 
fi  495.  [491.]  The  dissolution  of  the  marriage  contract 
may  be  declared  at  the  suit  or  the  claim  of  the  injured 
party  in  either  of  the  following  causes:  — 


^"S" 


diuoiv«<f.  1^  Impotency  existing  at  the  time  of  the  marriage  and 

continuing  to  the  commencement  of  the  suit; 

2.  Adultery; 

3.  Conviction  of  felony; 

4.  Habitual  gross  drunkenness  contractcil^  since  mar> 
riage  and  continuing  for  one  year  prior  to  (he  commence- 
ment of  the  suit; 

5.  Willful  desertion  for  the  period  of  'iie  year; 

6.  Cruel  and  inhuman  treatment  oi  personal  indig- 
nities rendering  life  burdensome,' 

Adultery.  —  Adnltory  is  almoat  a  4SS.  A  woman  does  not  commit *dal- 
univenal  ground  of  divorce.  It  cim-  tcrj  if  she  is  ravislicd:  1  Bishop  od 
siaU  of  aeiaal  intercoiine  betweou  a  KLur.  &  Div.,  «ac.  410;  or  insane  at 
t.-iarried  pcraon  and  one  who  la  not  tho  time:  IVnu/  v.  Wn^,  19  ALl  522; 
snch  married  penon's  boBband  or  Nidit^  v.  NidioU,  31  Vt.  3Z8;  S.  C-, 
wife:  Hood  v.  State,  66  Ind.  263;  73  Am.  Dec.  352.  Divorce  will  not 
Miner  v.  Pamle,  58  IlL  59.  The  per-  be  granted  for  adultery  of  a  hasband 
son  with  whom  the  dafendont  naa  five  years  after  his  wife  deserted  him 
iaterconne  need  not  be  married  to  without  caose:  Hail  v.  Hail,  4  Allen, 
constitDte  the  act  adultery:  Cook  v.  39;  and  see  the  saine  rule  applied  in 
Stale,  11  Ga.  63;  S.  C,  56  Am.  Dec.  case  of  desertion  of  the  hosband: 
410.  The  divorce  ii  net  granted  for  Valian  v.  Vailrau,  6  Paige,  207; 
this  ground  aa  a  matter  of  course  in  all  Wood  v.  IfWf,  6  Ired.  G74. 
cases,  thougbadulterybefully  proved:  The  time,  place,  and  party  with 
WUiiaT7\»oa  V.  Wiiliamaoa,  1  Johu.  Ch.     whom  adultery  was  committed  shoald 

'  Sections  495  [491]  and  49S  (4941  were  amended  as  above  by  act  of  Feb.  21, 
1887,  the  title  of  the  act  readiog;  "  An  act  to  amend  sections  401  and  494  of 
the  CMt  Code  of  Oregon  as  compiled  by  Matthew  P.  Deady  and  Lafayette 
Lane.  Be  it  euacted  by  the  Legislative  Assembly  of  the  State  of  Oregon: 
Section  1.  That  sections  491  and  494  of  the  C'axi  Code  of  Oregon  as  compiled 
by  Matthew  P.  Doody  and  Lafayette  Laue,  be  amended  so  as  to  read  as  fol- 
lows." etc. 
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be  •Ueged,  if  knovn;  ffobton  T.  Sof-  Burtian  aignifieB  intontioiul  desettion,  Peli>Zl,IBS7, 

tton,  23  Ala.  777;   Wood  v.   Wood,  2  and  does  not  imply  malioa:  Benlxrt  v.  (1- 

Faigs,  103.    And  if  koy  of  theie  facta  Scnierf,  33  Cal.  467.     Ceaaing  to  co- 

are  aaknown,  thia  ahoald  be  stated:  habit  means  ceaaine  to  live  together 

MilUr  T.  Miller,  SO  N.  J.  Eq.  216;  bat  u  hoaband  and  wife:   Soulliaiiet  v. 

tbe  plaintiff  moat  know  enongh  to  Souiiimek,  S7  Maaa.  327.     It  does  not 

make  a  specific    cbaige:     ITood    t.  mean  ceaaing  to  have  aeiaitl  inter- 

n'ood,  2  Paige,  108.  course:   Id.;  Katnfdy  v.  Kennedy,  87 

Proof  of  adultery.  —  Inaanitfor  HI.   250.      Separation   bj  conscat  is 

divorce  on  the  ground  of  adnlterj,  con-  not  desertion  of  cither;  Croio  v.  CroK, 

feaaion  of  adultery  is  not  of  itself  suf^  23  AU.   583;    Moorti  v.  Moora,   16 

ficient  to  justify  a  decree  of  dissoln-  N.  J.  Eq.  275;  JlfcCamuot  v.  McCor- 

tioa:  gSu2  [S47].     The  plaiDtiff  moat  mieh  19  Wis.  172;   Raiabm't  Appeal, 

prove    the    adultery    by   affirmative  93  Pa.  St.  133.     Where   parties  live 

ovideuce;    ScJinwU    v,     ScUiiaidt,    29  apart  On  judgment  of  separation  there 

K.  J.  Eq.  496.    The  act  may  ba  aa-  ii  no   desertion:    Weld  v.    Wtld,   27 

tablished   by   parties    who    aaw    it:  Minn.   330;   nor  while  living  apart 

Beaiu  V.  Evaru,  41  Cal.   103;  or  by  during  divorce  suit:  Marih  v.  ilamli, 

proof  of  facts  from  which  it  may  be  14  N.  J.  Eq.  316.     One  party  may  be 

mferred:  Polloetv.  Polloek,  71  N.  Y.  justified  in  leaviog  the  raatrimonial 

137;  MoMtr  v.   Moua;  29  Ala.  313.  home  by  the  others  conduct,  and  in 

Where  the  cbarce  is  adultery  with  a  such   case  the  party  leaving  ia  not 

close  blood  relation,  the  proof  should  guilty  of   desertion,   but    the    other 

be  clear  and  convincing,  and  not  cir-  nu^Oe;    Lyaier  v,  L^sUr,   11!  Mass. 

cjxvoBtaiitM:  likioTdv.  BiclCaTd,9  Or.  327;  PtopU  v.  Mercetn,  8  Paige,   47; 

168.  Hardin  v.  Hardin,  17  Ala.  250;  S.  C, 

ConvictlQiiotliDlonjr.^Thecon-  62Am.  Dec.  170.     Absence  proper  in 

viction  must  be  final,  and  the  appeal  itaelf  may  be  turned  into  desertion  by 

waivedordecided:  Vauaniv.  Vauanl,  showing  intent  to  desert,  formed  after 

49  Iowa,  G39.  leaving  the  matrimonial  home:  Eeed 

Habitual   dninkannefla. —The  v.  BeaS,  1  Wright,  224.     The  aUega- 

-Jrntkkennoas  here  referred  to  is  that  tion  of  deaertinu  ahoald  be  snbstan- 

from  use  of  alcoholic  liquors,  and  not  tially  in  the  language  of  the  statute, 

from  opium  or  chloroform :  Barber  v.  and  the  facts  of  the  desertion  should 

Barber,    14    Boston    Law   B^p.   375  beatated:  Omy  v.  Onw,  16  Ala.  779; 

(Coau.);  Guiding   v.    GoUling,.^    Mo.  JETort  v.  ffore,  10  Tei.  &»5. 
App.  G02.     There  must  be  a  habit,  by        Craeltv.  ^See   generally   oa  the 

which  ia  meant  the  frequent  recur-  subject  of  cmalty  as  a  ground  of  di- 

rence  of  excessive  indulgence:  OoldtTtg  vorce,  the  eKtended  note  to  Morria  v. 

V.  Gotding,  mtpra;   as  getting  drank  Morrit,  73  Am.  Dec.  619-G3I. 
whenever  exposed  to  totin>tation:  Afa-        Legal  cruelty  consists  of  the  willful 

lione  V.  MaiioTK,  19  CoL  &27.     In  this  persistent  causing  of  unnecessary  sut- 

lutter  case,  it  ia  said  that  "  if  there  is  fering,  whethsr  of  body  or  of  mind,  in 

a  Gxed  habit  of  drinking  to  excess,  to  such  a  way  as  to  render  cohabitation 

sncli  adegreeas  todisqualify  aperson  dangerous  or  anendurable:  Pidjt  v. 

from  attending  to  his  hnainesa  daring  Pidge,  3  Met.  257;  Beuer  v.  Beyer,  SO 

the  principal  portion  of  the  time  asn-  Vt.   254;  S.   C,   36  Am.   Rop.   84S; 

ally  devoted  to  basineas,  it  is  habitual  Pouxlaon  v.   Poualmn,   22   Col.   35S. 

intemperance,   although    the    person  The  cruelty  must  be  persistent :  Ho- 

may  at  intervals  be  in  a  condition  to  sAnU   v.  Hoskall,    51    Mo.  72;   contra, 

attend  to  his  Imsiness  afliirs."    Par-  Malume  v.  Mahone,  1!)  CaL  26.     Per- 

ticnlor  instances  of  drunkenness  need  sonal  violence  ia  certainly  legal  cruel- 

not  be  alleged,  hut  it  ia  sofficient  to  ty:  t'mdv.  Fi/rd,     So  is  communicat- 

uae  the  statutory  words,    "habitual  ing  to  the  wife  a  venereal  disease: 

sroas  druakennosa, "   etc.:    Bum*    v.  Coohv.  Cook,  32  N.  J.  Eq.  475;  clioa- 

Bums,  13  Fla.  369.  tisoment  of  ons  by  the  other:  KniglU 

XJeMTtion.  — 'Iheremust  be  aces-  v.  Kn^ht,  31  lowo,  451;  causing  men- 

sation  oE  matrimonial  cohabitation,  tal  suBcring  by  fear  of  bodily  harm  is 

coupled witbanintenttodessrt: /Tar-  cruelty:  Hwjha  v.   Huglifs,    19  Cal. 

UatUrg  v.  Hardenixrg,  14  Cal.  65*;  387.     A  hnsband  who,   in  disregard 

Morrison  v.   JlfoTTiaon,    20    Id.     341;  o£  his  wife's  remonstionces,  continues 

Lat/iam  v.   LatAam,   3D   Gratt.   307;  to  keep  at  tbe  family  domicile  other 

Suin  V.  Stein,  5  CoL  55.     Willful  de-  persona  for  whoae  support  he  ia  not 
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IsBjJly  or  morally  boond  to  make  pro-  wife,  on  the  grooiul  of  cruel  and  in- 

_  Tuion,  who  babitnally  treat  her  with  haman  trentmeat  and  personal  indig- 

disreBpect,  apply  coane  and  degrading  nities,  rendering  herliie  bardcnsome: 

epithets  to  her,  and  so  conduct  them-  Ball  v.  Hall,  9  Or.  452.     Crnel  treat- 

Belves  toward  hor  as  to  juaCify  a  raa-  ment  which  lays  the  foundation  fgr  a 

tonable  appreheosion  ou  her  part  of  divorce  must  ha  unmerited  and  nnpro- 

danger  to  ber  pereoa  from  their  via-  voked,  or  wholly  disproportionate  to 

lence,  while  endeavoring  to  perform  the  provocation:   Taylorv.  Taylor,  11 

her  dnties,   and  exercising  only  her  Id.  303.     The  conditions  which  render 

pri^rand  legitimate  authority  in  the  life  "  burdensome  "  must  be  shown  to 

a&ira  of  her  nouaehold,  adopts  mich  oiiat  in  fact,  and  not  purely  inferred 

miicondact  as  his  own,  in  a  suit  for  from  facta  going  to  ahow  personal  in- 

divorce,  brought  agaiiut  him  by  his  di^oittes;  Clme  v.  CSne,  10  Id.  474, 

§  496.  [492.]  When  a  marriage  has  been  solemnized 
*  in  this  state,  a  suit  may  be  maintained  to  declare  it  void 
if  the  plaintiff  is  an  inhabitant  of  the  state  at  the  com- 
mencement of  the  suit.  If  the  marriage  has  not  been 
solemnized  in  this  state,  such  suit  can  only  be  maiutaiued 
when  both  the  parties  are  inhabitants  thereof  at  the  com- 
mencement of  the  suit,  and  the  plaintiff  for  one  year 
prior  thereto. 

§  497.  [493.]  In  a  suit  for  the  dissolution  of  the  mar- 
-  rioge  contract,  the  plaintiff  therein  must  be  an  inhabi- 
tant of  the  state  at  the  commencement  of  the  suit,  and 
for  one  year  prior  thereto;  which  residence  shall  be  suf- 
ficient to  give  the  court  jurisdiction,  without  regard  to 
the  place  where  the  marriage  was  solemnized,  or  the 
cause  of  suit  arose. 

Jurisdictioii.  — The  court  has  jn-    as  the  court  can  fix  the  tiatiu  of  the 

riediction  to  dissolve  the  marriage  con-    one  party  by  jurisdiction,   therefore 
tract  when  the  plaintiff  is  in  the  state    both  ought  to  be  held  by  tbe  decision; 


within  ono  year  and  at  the  commence-    Hood  v.  State,  C6  Ind.  Z 

ment  o£  the  snit,  on  the  theory  that    note  to  TolfMV.Tolai,2lAia.  Dec.  747. 

Feb.a,iB8;,}i,      §  498.    [494.]     In   a  suit  for  the  dissolution  of  the 

marriage  contract  on  account  of  adultery,  the  defendant 

pi^^'int^  may  admit  the  adultery,  and  show  in  bar  of  the  suit, 

bv  defendant       .  , 

either, — 
lior.cis.  j^    That  the  act  was  committed  by  the  procurement  or 

with  the  connivance  of  the  plaintiff;  or, 

2.  That  the  act  has  been  expressly  forgiven,  or  im- 
pliedly so,  by  the  voluntary  cohabitation  of  the  parties 
after  knowledge  thereof;  or, 

3.  That  the  plaintiff  has  been  guilty  of  adultery  also 
without  the  procurement  or  connivance  of  the  defendant, 
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and  not  forgiven  &a  provided  in  subdiviBion  2  of  this  y«b.  ui,  lasr. 

section;  or,  

4.  That  the  suit  has  not  been  commenced  within  one  pie«dfd1n  tsr 
j'oar  after  the  discovery  of  the  act  by  the  plaintiff.     When 
iLe  suit  is  for  any  of  the  causes  specified  in  subdivisions  {J  ^J-  *'^- 
3,  4,  5,  or  6  of  section  495  [491],  the  defendant  may  ad-  '^or  6«: 
mit  the  charge,  and  show  in  bar  of  the  suit  that  the  act 
was  committed  by  the  procurement  of  the  plaintiff,  or 
that  it  has  been  expressly  forgiven,  and  in  case  the  suit 
is  founded  on  subdivision  3  of  said  section  405  [491], 
the   defendant  may  also  show  in  bar  thereof  that  the 
suit  was  not  prosecuted  within  one  year  after  the  same 
occurred  to  the  plaintiff,' 

ConoiTance.  —  This  is  conssnt  of  Ind.  3CS.     The  propoaition  mmt  be 

the  pluintifi'  to  tba  act  compUinuil  of.  accepted  to  ba  a  bar  to  divorce,  for  if 

2  Bishop's MoTT.  £Div.,  sec.  5S.    Itis  rejected  thereis  no condoimtioii :  BeU 

made  ground  for  denial  of  a  divorce  on  v.  Bta,2RaU«,  C94;  Quariav.  Quaria, 

tfaathcorythatno wrongisdoiLotoone  10  Ala.  363.     Condonation  iiiiist  bo 

irho  coiisents:  Coehiian  v.  Cochrane,  freely  made,  and  not  obtained  by  force 

35   Iowa,   477;  Auttin  v.   Aiittin,   10  or  faUa  promiseBr  FanUiamv.  Fam- 

Conn.  221;  Alyera  v.  Myen,  41  Barb,  liam,  73  Ili  497;  Thnxuiitt  v.  Tkret- 

114.     Actual  consent  is  necessary  to  wite,  4  Deas,  500.     Forgiveness  to  be 

connivance;  gross  inattention  is  not  ^ood  must  be  irith  knowledge  of  the 

sufficient;  Burtjesav.  Biiiijeif,  2  Hagg.  facts  of  the  offense:    Plailipe  v.  P/ul- 

£cc.  223.     The  party  most,  of  course,  lipi,  1  III  A.pp.  245;  Sogers  v.  Rogera, 

havo  actual  knowledge  of  the  offense,  122  Mass.  423. 

or  he  does  not  connivo  at  adultery,  Bacrlnmiatioiiisacounter-cbarge 

Condonation.  —  Condonation    is  by  defendant   against  plaintiff  in  & 

plaintiff's  f  orajvenesa  of  the  nets  com-  auit  for  divorce.     It  is  held  that  in  ^ia 

plained  of:    Quairin  v.  Quairiea,    19  case  if  both  have  cood  ground  for  di- 

Ala.  363;  Pitta  V.  Pitta,  62  N.  Y.  593.  voico  neither  can  obtain  it:  Uolstonv. 

The      forgiveness     may    ba    express:  l{oljiton,23A]s^7TJ;Poiloriv.Pollo(t, 

Turi-er  v.   Turner,   44  Ala.   437;   or  71  N.  Y.  137;   Woodv.  Food,  2Paige, 

implied  from  circumstancea  and  con-  108.      Any  cause  of  divorce  in  absence 

duct:  Quinc!/  v.  Qiuaey,  10  N.  U.  272;  of  statutory  provision  is  a  good  de- 

Iloijcra  V,  liogera,  122  Mass.  423.     If  fense  to  snactionon  a  differentcanse: 

the  condition  on  which  condonation  is  ffaoelv.  Naiicl,  10  Mo.  aS. 

uuule  is  broken,  h  ia  no  bar  to  a  suit  Counterclaim:  Dodd  v.  Dodd,  14 

for  divorce:  Sallhan  t.  SnUivan,  34  Or.  33S. 

g  499.  [495,]    "Whenever  a  marriage  shall  be  declared  P™'^'  '^p 

void  or  dissolved,  the  partj'  at  whose  prayer  such  decree 

shall  be  made  shall  in  all  cases  be  entitled  to  the  undi-  on  real  prop- 
vided  one-third  part  in  his  or  her' individual  right  in  fee 
of  tlie  whole  of  the  real  estate  owned  by  the  other  at  the  roElSw; 
time  of  such  decree,  in  addition  to  the  further  decree  for 
maintenance  provided  for  m-seetiea  501-[49?J;  and  it 
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shall  be  the  duty  of  the  court  in  all  such  cases  to  enter  a 

-  decree  in  accordance  with  this  provision. 

£ffbct  of  decree  upon  real  prop-  Where  the  decree  in  a  divorce  Bait 
erty. — This  section  girine  thahns-  tranefenthereBlty,  the  jndgment  roll 
band  and  wife  "  in  all  oases  a  oertun  shonld  daaciibe  the  property:  Bam- 
interest  ia  the  landa  oE  the  oUier  M  /ard  v.  Baitiford,  4  Or.  30, 
incident  to  a  decree  oE  divorce  is  not  There  ia  a  conflict  in  the  Oregon  de- 
to  be  Constraed  as  a  general  atatnte  cisions  as  to  wLethsr  the  one-third 
regnlnting  the  rigbtf!  of  the  hnaband  property  allowed  by  this  aection 
and  wife  in  the  lanils  of  each  other  gen-  paases  by  virtne  of  the  nectioQ,  or 
orally:  BarreU  v.  Failing,  6  Saw.  473.  whether  it  must  be  decreed.  In  Wet- 
See  generaUy,  aa  to  the  effect  of  »  more  v.  Wetmore,  5  Or.  469,  it  is  held 
decree  of  diforco  npon  property,  the  that  a  party  is  peremptorily  entitled 
note  to  BoyHn  v.  Bi^  65  Am.  Deo.  to  such  property  tinder  this  eection. 
349,  The  court  decreeing  a  divorce  In  BarreU  v.  Failimj,  6  Saw.  474,  it  is 
may  paaa  on  the  divorce  and  then  on  said  that  the  right  results  whoUy  from 
the  division  of  the  property,  but  itia  the  decree,  and  not  from  any  proviaion 
said  that  both  ihoold  lie  done  in  the  therein,  awarding  the  properCy.  In 
same  Buit:  JBam/ord  v,  Bam/ard,  4  Baviford  v.  Bam/ord,  4  Or.  30,  fol' 
Or.  30.  In  Wein  v.  Belial,  8  Id.  822,  lowed  and  affirmed  by  Halt  v.  H(Ul,  3 
liowever,  it  is  held  that  if  the  property  Id.  453  (the  latter  reviewing  nil  tho 
is  not  disposed  of  in  the  divorce  suit,  cases),  it  is  held  that  where  the  com- 
a  court  of  equity  may  diapoae  of  it  plaint  contains  no  reference  to  or 
under  this  section  in  an  original  snit.  prayer  for  the  property,  and  there  is 
It  is  said  that  under  this  section  the  nothing  in  the  decree  coDcerning  it, 
court  might  diveat  the  party  in  fault  the  party  entitled  to  the  property 
oE  his  land  and  vest  the  same  in  the  under  this  section  acquires  no  r^ht, 
children  Doadter  v.  Bladaston,  7  Id.  legal  or  equitable,  therein,  by  the  de- 
403;  or  in  the  hosband  of  a  gnilty  cree. 
wife;  BTOok»  v.  Ankeny,  7  Id.  461. 

§500.   [496.]     After  the  commencement  of  a  suit,  and 

-  before  a  decree  therein,  the  court  or  judge  thereof  may, 
in  its  discretion,  provide  by  order  as  follows:  — 

1.  That  the  husband  pay,  or  secure  to  be  paid,  to  the 
clerk  of  the  court,  such  an  amount  of  money  as  may  be 
necessary  to  enable  the  wife  to  prosecute  or  defend  the 
suit,  as  the  case  may  be; 

2.  For  the  care,  custody,  and  maintenajice  of  the  minor 
children  of  the  marri^e,  during  the  pendency  of  the  suit; 

3.  For  the  freedom  of  the  wife  from  the  control  of  the 
husband  during  the  pendency  of  the  suit. 

Alimony  p»ndente  lite  will  not  v.  NeatU,  40CoDn.  696;  BayY.  Adden, 

be  allowed  OMtaBU  prima  Jiicie  case  is  59  N.  H.  32;  and  a  snm  for  expensea 

made  out:  Bomv.  Boh,  II  Paige,  166;  of  suit:  Cook  v.  }Falton,  38  Ind.  228; 

andthe  wife  boa  not  means  of  her  own:  Smilli  v.  Smith,  3  Or.  363. 

Porter  v.  Porter,  41  Miss.   110;  and  Diaobediencc  to  order  to  pay  aUmong 

tlte  husband  has  the  abibty  to  pay:  is  punishable  aa  a,  contempt:  Exparte 

Worden  v.   Warden,  3  Edw.  Cli.  387.  CoUi-ell,   63    Cal.   417.      Inabilitv  to 

The  coort  may  allow  as  alimony  pm-  comply  with  the  order  is  a  good  ei- 

detite    Ule    an    amount   for   support:  cuse:  Id.;  NewlioUfe  v.  iVeiMonte,  14 

LoveU  V.  LoveU.  II  Ala.  7C3;  Porler  v.  Or.  290. 

Porter,  41   Miaa.    116;   counsel   fees:  Custody  of  children:    See    the 

Lomll  V.  LomU,  55  CaL  316;  Cooix  next  section. 


,v  Google 


Tit.  Vn,  §601]  MAEWAGE  OONTRACT.  45J 

8  501.  [497.]     Whenever  a  marriage  shall  be  declared  9^^  1*^ 

void  or  dissolved,  the  court  shall  have  power  to  further 

decree  as  follows: —  "ndTbVc'S!" 

1.  For  the  future  care  and  custody  of  the  minor  chil-  ^)d?J„ 
dren  of  the  marriage,  as  it  may  deem  just  and  proper, 
having  due. regard  to  the  age  and  sex  of  such  children,  woriiw; 
and  unless  otherwise  manifestly  improper,  giving  the  i6or."8a. 
preference  to  the  party  not  in  fault; 

2.  For  the  recovery  of  the  party  in  fault,  and  not 
allowed  the  care  and  custody  of  such  children,  such  an 
amount  of  money,  in  gross  or  in  installments,  as  may  he 
just  and  proper  for  such  party  to  contribute  towards  the 
nurture  and  education  thereof; 

3.  For  the  recovery  of  the  party  in  fault  such  an 
amount  of  money,  in  gross  or  in  installments,  as  may  be 
just  and  proper  for  such  party  to  contribute  to  the  main- 
tenance of  the  other; 

4.  For  the  delivery  to  the  wife,  when  she  is  not  the  party 
in  fault,  of  her  personal  property  in  the  possession  or  con- 
trol of  the  husband  at  the  time  of  giving  the  decree; 

5.  For  the  appointment  of  one  or  more  trustees  to 
collect,  receive,  expend,  manage,  or  invest,  in  such  man- 
ner as  the  court  shall  direct,  any  sum  of  money  decreed 
for  the  maintenance  of  the  wife  or  the  nurture  and  edu- 
cation of  minor  children  committed  to  her  care  and 
custody; 

6.  To  change  the  name  of  the  wife,  when  she' is  not 

the  party  in  fault. 

Custody  of  children.  — There  a  preferred,  but  the  mere  fact  that  the 

no  filed  rale  as  to   tho  ciiBtorlv  of  care  of  diildren  is  awarded  to  the 

diildren  ia  caso  of  divorce:    Cole  v,  party  in  fault  raises  no  presumption  of 

Col!,  23   Iowa,  433.      Tha  court  will  error:  Pittman  v.  Pitlman,  3  Or.  5J3. 

look  to  tha  best  interests  of  the  child:  It  is  held  likewise  that,  othor  things 

ilcKim  V.  McKiin,  12  E.  I.  462;  and  beingeqnal,  a  father  is  to  be  preferred 

«ierciso  a  broad  discretion:  People  v.  to  a  gnmdfatlier  as  custodian  of  tlic 

Voton,  8  Faige.  47;  so  as  to  place  child:  Jackion  t.  Jackaon,  S  Or.  432. 

tU  child  where  it  wilt  be  bapiiiest  Alimony    genar&Uy:     Sea    the 

ind  best  cared  for:  Hewitt  v.  Long,  note  to  iSkkmn  r.  MtSatn,  60  Am. 

76  UL  399.     All  other  considerations  Dec.  665-081,  and  Stewart  on  Morr. 

being  equal,  the  party  not  in  fault  is  &  Div,,  sees.  392  at  leq. 

g  502.  [498.]     At  any  time  after  a  decree  is  given,  the  oi!t.ii,iB62, 
tourt  or  judge  thereof,  upon  the  motion  of  either  party,  — 
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lltkTtiaee  b 
mlnata  b; 


shall  have  power  to  set  aside,  alter,  or  modify  30  much  of 
-  the  .decrfee  as  may  provide  for  the  appointment  of  trus- 
tees for  the  care  and  custody  of  the  minor  children,  or 
the  nurture  and  education  thereof,  or  the  maintenance  of 
either  party  to  the  suit. 

g  503.  [499.]  A  decree  declaring  a  marriage  void  or 
~  dissolved  at  the  suit  or  claim  of  either  party  shall  have 
the  effect  to  terminate  such  marriage  as  to  both  parties, 
except  that  neither  party  shall  be  capable  of  contracting 
marri^e  with  a  third  person,  and  if  he  or  she  does  so 
contract,  shall  be  liable  therefor  as  if  such  decree  bad 
not  been  given,  until  the  suit  has  been  beard  and  deter- 
mined on  appeal,  and  if  no  appeal  be  taken,  the  expiration 
of  the  period  allowed  by  this  code  to  take  such  appeoL 


TITLE  VIII. 
OF  SUITS  TO  DETEHUIHE  ADVEBSE  CLAIMS  TO  REAL  PROP- 
ERTY,   AND  TO  CANCEL    A  PATENT   WRONGFULLY  ISSUED 
THEREFOR. 

%  501.     Salt  to  determiiiQ  adrerse  claim  hy  parties  in  poBsasEdoo. 
S  COS.     Suit  to  cancel  patent  wrongfully  isiued. 

Oct,  n,  1862,         §504.   [500.]    Any  person  in  possession,  by  himself 

— — — or  his  tenant,  of  real  property,  may  maintain  a  suit  in 

mineadveree    equity  acaiust  another  who  claims  an  estate  or  interest 

claim  by  party      i       J      t> 

in po»«e».ion,   therein  adverse  to  him,  for  the  purpose  of  determining 
7  0r  »48.         such  claim,  estate,  or  interest. 

IGOriTs!'^  Suit  to  quiet  title,— This  suit  sossion  under  some  claim  of  right  or 
IBOiisss.  cS"  ^  brought  only  by  one  in  pos-  titlo.  One  ovnina  wild  lands,  which 
session:  CooSd-je  v,  Fonpard,  II  Or.  he  holds  by  deed  from  one  seised  by 
US;  Dunlap  \:  Ktbcff,  6  Cal.  181;  deed,  iainBuch  [losscBsiomu  toenabla 
MercedM.Co.  v.  F}-eiiuml,7  Id.  310;  him  to  bring  asuitin  equity  to  remove 
S.  C,  03  Am.  Dec.  362;  Rilier  v.  a  cloud  from  the  title:  Tliompton  v. 
/•.ifci,  12  Cal.  298;  Btrri  v.  Paldi,  12  Wool/.  8  Or.  454.  To  Bupport  a  de- 
Id.  299;  WliUe  v.  Frait,  13  Id.  521;  croo  quieting  titlo  based  on  actual 
Bo-jijt  V.  JSeretii  M.  Co.,  14  Id.  279;  possession  of  mining  groaad,  the  find- 
Curlit  V.  S"""    '"^  ''■    "''''■   »■■"  "     *"" *■ -' ■■i.-i.  It 1..  1 — 1...1 


,  15  Id.  259;  Rio,  v 


t  bo  lawful:   Tkhtaor  v.   Kaapp,  ground:  Gekidi  v.  Atoriai-tj/,   53  Cal. 

OOr.  203.     In  OolilsniUh  v,  GilUlaiid,  517.     A  party   in   poaaesaion  during 

10  Saw,  606,  the  court  My  that  a  per-  the  perioil  prescribed  by  the  statute 

son  in   the  mere  possession   of  real  of  limitations  is  entitled  to  bring  tliia 

property  cannot   maintain  a  sait  to  action  to  dotormine  an  adverse  claim 

determine  im  adverse  claim  thereto,  ur  to   remove  a  cloud  which  would 

but  it  must  appear  that  he  is  in  pos-  thenceforth  dimiuith  the  valve  of  his 
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propeityi  Litprand  v.  Otto,  66  CaL  the  title,  it  was  held  that  to  entitle  Oi't.  l 
212;  Taiaman  v.  Farig,  69  Id.  063.  a  party  to  this  relief,  it  muat  appear  5  r«X 
It  ia  not  a  prerBquisito  to  brinKi»g  that  tbe  contract  weu  f:ur,  jnst^and  ~ 
suit  tjiat  the  ^AintiJf  shall  bavo  been  roa^onablc,  and  fonadcd  upon  on  ade- 
disturbed  in  bia  poasewion,  by  the  in-  qoiLte  cODsiiieratioD;  and  the  court 
Etitution  of  a  Buit  against  him,  nor  further  held  that  the  above  purchase 
need  ha  wait  until  jadgmeut  in  BQch  was  not  such  a  contract:  Duslnf  v. 
a  suit  has  pasaed  in  his  favor.  It  is  Eelary,  5  CaL  181.  Whoro  a  co-tcn- 
snfficicnt  if  a  party  oat  of  poBsession  ant  is  in  possaaaion,  and  another  co- 
claims  on  est»t«  or  intereat  advene  to  tenant  claams  an  estate  or  intcrcat  in 
him:  Cttrtit  r.  Svller,  15  Cal.  2G2;  the  premiaes  held  in  common,  adverse 
S.  F.  v.  Bddtmami,  17  Id.  461.  to  him,  his  remedy  ia  by  a  suit  in 
A  suit  to  ascertain  and  quiet  title  equity,  Corthe  purposeof  determining 
□ndcr  thia  section  extends  to  and  in-  such  adverse  claim,  as  provided  in 
eludes  all  the  gronnds  of  controversy  this  sectionr  Ooldindlh  v,  UmiCli,  10 
between  tho  parties  as  to  the  tiLlo  of  Saw.  294;  Hoea  v.  Ilcinhen,  3C  Cal. 
tho  premises;  and  by  the  final  decree  321.  Th«  existence  of  a  decree 
therein  »11  matten  auecting  such  title  founded  on  procecdinj^  taken  prior 
aro  dctcrmioBd:  Slarrv.  SlarL,  1  Saw.  to  plaintiff's  title,  which  was  under  a 
270.  sheriff's  sale,  and  seokiug  to  condemn 
It  ia  not  necessary,  in  order  to  the  property  by  virtus  oi  on  asserted 
maintain  soit  under  this  section,  that  lien  older  than  such  title,  would  be  a 
the  claim  songbt  to  be  detarmin«d  cloud  upon  such  title:  Head  v.  For- 
sbonld  be  a  technical  "cloud  opon  dyot,  17  Id.  149.  It  ia  ealA  that  the 
title,"  as  the  term  is  understood  in  sectioa  may,  perha^  be  broad  enough 
equity;  it  is  enough  if  calculated  to  toauthorizeanactionagainst  the  ten. 
crcato  doubt  and  uncertainty  in  re-  ant  himself,  but  that  there  are  concln- 
specb  to  the  title  of  the  true  owner,  or  sive  reasons  why  it  should  not  bo  so 
if  operoting  injnrionflly  in  any  way  to  constmed.  A  tenant  may  acquire  an 
his  enjoyment  of  or  beneficial  domin-  adverse  title,  but  he  cannot  use  it 
ion  over  such  property.  Auy  at-  against  the  landlord  so  long  as  the 
tempt  peisisted  in  to  have  such  prop-  tenancy  continues,  and  the  effect  of 
crty  sold  on  execution  a^inst  a  third  the  action  would  be  to  cut  him  off 
party  ia  an  adverse  claim  in  the  without  an  opportunity  to  be  heard: 
meaning  of  this  section:  Muifhy  v.  Tan  Winkle  v.  IlineLle,  21  Id.  343. 
Senri,  11  Or.  12.  A  party  has  the  An  apparently  good  record  title  tc 
-    ■  ■    '  'i  hifl  title-'  '--'   ---  '— '--  -    '  -' -   ■■■■ 


right  to  bo  quieted  in  hia  title  when-  land  constitutea  a  cloud  upon  a  title 
ever  any  cbim  ia  made  to  real  estate,  thereto  previously  acquired  by  od- 
tho  effect  of  which  claim  might  be  verse  possession;  Arriii'jton  v.  Liaconi, 
litigation  or  a  loss  to  him  of  the  prop-  34  Col.  263.  In  an  action  to  quiet 
erty:  Jlorn  v.  Jonf,  S8  Cal.  204.  If  title  to  a  quartz-mining  claim,  where  I 
the  title  against  which  relief  ia  sought  plaintiffs  claimed  only  a  possessory 
bo  of  such  a  character  that  if  asserted  title  iu  tlio  public  lands  of  tbo  United 
by  action  the  other  party  would  have  States,  tho  court  held  such  a  claim  or 
to  produce  bia  own  title  to  eatablisb  title  sufScicnt  to  entitle  plaintiff  to 
•  dcfeose,  it  constitutes  a  cause  of  maintain  tho  action:  Pralua  v.  Pacific 
action  under  this  section;  otberwise  tie.  Co.,  35  Id.  34;  Mcreed  Minimj  Co. 
not;  LicL  v.  Ray,  43  Id.  84.  It  U  not  v.  Frr.,ionl,  7  Id.  319;  9.  C,  68  Am. 
enoagb  that  a  deed  which  is  sought  Dec.  2U2;  SraiA  v.  BTonnan,  13  Cal. 
to  bs  set  aside  may  iiossibly  be  a  107;  BoQija  V.  Marced  Alining  Co.,  14 
cloud;  it  must  dearly  oppear  that  tho  Id.  279;  CurUii  v.  SuUei;  10  Id.  239; 
claim  set  up  under  it  la  in  fact  in  Head  v.  Fordyce,  17  Id.  149.  An  ol- 
hostility  to  plaintiff 's  title:  Ilartman  legation  in  the  complaint,  that  "by 
V.  Heed,  50  Id.  485.  means  of  the  false  represeutatians  and 
Where  plaintiff  purchased  at  sber-  pretenses  aforesaid'  of  the  said  do- 
iffs  sale  property  lor  twenty  dollars  fendant,  "the  plaintiffa  are  greatly 
which  was  shown  to  be  worth  three  embariossed  in  t1i:i  free  enjoyment, 
thousand  dollars,  and  the  defendant  nse,  and  diaposition  of  their  aaid  lie- 
purchased  the  property  under  another  scribed  minmg  claim,  and  that  tlio 
mortgaoo  sale  for  two  thousand  dol-  interest  of  these  comphinaiits  in  said 
lars,  and  the  plaintiff,  being  in  posses-  mining  claim  is  greatly  dspreciated 
sion,  filed  his  bill  to  cancel  defend-  by  reason  of  the  possibility  of  title 
ukt'i  deed  and  remove  thedond  from  in  tlie  sa<d  defendant,  rcsalting  from 
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and  growing  ont  of  said  false  and  pre-  maintein  on  nctiou  to  detarmuie  an 

tended  claims,"  is  safficieut  averment  adveraQ  clmm  made  by  another  per- 

o£  injury  aader  the  statute,  resulting  son:  Pierav.  Fetter,  53  CaJ.  18. 

from  such  adverse  claim,  to  snstain  In  actions  of  this  character,  irant 

the  action:  Pmlua  v.  Pcusjie  etc.  Co.,  of  title  in  tbo  pbiintiCT  rcndcra  it  un- 

36  CaL  34.  necessary  to  cxomine  the  title  of  the 

A  tax  deed  based  on  an  assessment  defendant;  San  Frandico  v.  BlUi,  M 

made  nndar  an  nnconatitntional  law  Cal.  72.     If  neither  party  owns  the 

is  ant  a  cloud;   WiUiama  v.  Corcoran,  property,  neither  is  entitled  to  judg- 

4C  Cal.  656.     One  who  claims  title  to  ment  against  the  other;  San  Difgo  v. 

land  alleged  to  be  a  publio  atroet  or  AUimn,  40  Id.  107. 

highway  cannot  waiotain  on  action  Wheio  the  defendant  relics  upon 

to  qniet  his  title  thereto  i^^ainst  a  title   in   himself,    a    cross-complaint 

street  commissioner  of  a  city,  who  is  nnnecessary,  and  if  filed,  will  not 

claims  no  interest  in  the  land.     Such  entitle  tho  defendant  to  haro  the  h- 

street  commissioner  is  the  mere  ser-  snos  thereon   tried  first;    Wileon  v. 

vant  of  the  city,  and  his  acts  in  the  Madiaon,  55  Cal.  5.    A  denial  of  plain- 

performance  of  bis  duty  are  the  acts  tifi'  's  ownership  and  of  his  poaacseior. 

of  the  city:  Ltd  v.  Rider,  4B  Id.  623.  other  than  aa  tenant  for  another,  and 

A  plaintiff  cannot  ask  that  tho  dc-  an  avermeat  of  a.  convcyanco  from 

fendant  be  debarred  from  asserting  a  plaintiff  to  defendant  of  o  portion  of 

claim  under  an  instrument  ejiecnted  the  land,  is  such  an  answer  as  docs 

by  the  former,  witboat  restoring  the  not  justify  judgment  for  plaintiff  on 

consideration  receivedT    Chandler  v,  the  pleadings;  Oanxy  v.  Willa,  50  Id. 

Cliandier,  55  CaL  207.  613.     Detendimt  cannot  prove  prior 

It  is  necessary,  in  a  suit  to  remove  a  possession  in  a  third  party  with  whom 

cloud,  to  state  facts  from  which  the  defendant  does  not  connect  bis  title: 

court  can  properly  draw  the  conclu-  Niagara  G.  ib  S.  M.   Co.  v.  Banker 

aion  that  defendant's  claim  is  a  cloud  Bill  Con.  M.  Co.,  69  Id.  CI2. 

on  plaintiff's  title:  ^injv.  ^i/iiw,  3  Tho    pkiutiff,   if   enccessful,   may 

Or.  400.      Thus  it  is  hold  that  the  baveonmjunctionrestraiain^defend- 

facts  which  show  the  apparent  valid-  ant  from  further  setting  iip  his  cl^m: 

ity  of  tho  instrument  which  is  said  to  BroiAt  v.  Caldcrwood,  34  Cal.  SCO. 

constitute  the  cloud,  and  also  the  fact  A  plaintiff  in  a  suit  to  qniet  tide 

diowiug  its  invalidity,  ought  to  be  cannot,  at  his  option,  split  it  up  into 

stated:    7*1:01   v.   ColUiw,   0    Id.    Sd;  many  suits,  and  if  ho  omits  to  set 

Ilibemia  Sav.  i  L.  Soc.  v.  Ordway,  38  forth  and  prove  all  tho  prounds  of  his 

Cal.   G81;  but  BCD  OoldemHk  v.  (?iKi-  right,  or  his  adversary  s  want  of  it, 

land,  10  Saw.  GOG,  where  it  is  held  he   cannot  afterward  Iiring  another 

tliat  it  is  not  necessary  to  state  the  suit  upon  tho  fragment  or  portion  of 

natnroor  circumstancesof  thedefend-  the  case  omitted;  and  where  one  of 

ant's  claim,   but  ib   is  sufficient    to  the  grounds  of  the  relief  songbt  is 

allege  that  the  defendant  wrongfully  abandoned  by  the   complainant    be- 

makcs  such  claim,  and  call  upon  him  cause    a:^judgpd    to  bo    inconsistent 

to  sot  it  forth  in  his  answer,  and  sub-  with  another  ground  of  relief  alleged 

mit  itsvalidJty  to  tho  judgmentof  the  in  his   complaint,   and  such   suit  is 

court.  finally  determined  adveraely  to  the 

Under  the  above  section  it  is  not  complsjiiant,  he  is  barred  ham  main- 
essential  that  the  complaint  should  toiniug  another  suit  for  the  saiee 
aver  the  plaintiff  to  be  the  owuer  in  relief  upon  such  abandoned  ground: 
tee;  it  will  be  sufficient  if  it  appear  Starr  v.  Stark,  1  Saw.  270.  In  an 
that  the  plaintiff  claims  on  interest  in  action  to  quiet  title  the  plaintiff  was 
the  land,  and  that  the  defendant  as-  not  precluded  from  bringing  forward 
serts  a  claim  of  title  adveree  to  tho  certain  facts  in  his  complamt  which 
pUintifE's  claim:  Stoddard  v,  Burgt,  he  might  have  set  up,  but  did  not,  in 
63  Cal.  394;  soalso  ffoup/iv.  SinimoM,  his  answer  in  a  previous  action  of 
G5  Cal.  227;  ^0113/1  v.  Booth,  2  West  ejectment  by  the  then  dofondant 
Coast  Sep,  832.  The  owner  of  an  against  the  then  phuntifT:  Ayttt  v. 
estate  iu  lands  less  than  a  fee  can  Beraley,  32  Cal.  C2S. 

%  505.   [501.]    Whenever  any  person  claims  any  real 
—  property  as  a  donee  of  the  United  States,  by  virtue  of  a 
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settlement  thereon,  under  the  act  of  Congress  approved  om.^h.  ises, 
September  27,  1850,  commonly  called  the  donation  law, 

'  •'  Bult  to  cancel 

or  the  acts  amendatory  thereof,  ana  the  patent  for  such  fifJffJf^PSf' 
property,  or  any  portion  thereof,  shall  have  wrongfully 
issued  to  another,  such  person  may  maintain  a  suit  in  }|Sr!^5. 
equity  against  the  person  to  whom  the  patent  may  issue, 
or  those  claiming  under  him,  for  the  purpose  of  having 
such  patent  canceled,  and  the  estate  or  interest  of  the 
plaintiff  in  the  property  ascertained  and  established.  In 
such  suit,  the  party  entitled  to  and  making  the  settle- 
ment under  such  acts  of  Congress,  and  complying  with 
the  subsequent  conditions  thereby  required,  shall  be 
taken  and  deemed  to  have  a  legal  estate  in  fee  in  the 
property,  although  the  patent  therefor  has  issued  to 
another. 

This  Boctioii  expreMM  in  a,  con-  coaii 
ileiued  maoner  what  boa  oliraTB  been  lio  g 
th9  rule  and  praotioe  of  United  Statei    Or.  S 


TITLE  IX. 

OF  ASCERTAINDTG  AND  ESTABUSHmO  B0U1>II>AKIBS. 

g  506.  Snit  may  be  bnmght  to  eatabliab  bonadariM. 

g  607.  neading*  in  rocb  aait. 

g  508.  Mode  of  proceeding  thereafter. 

S  609.  Oath  and  duties  of  commisBionera, 

§  610.  l%eir  report 

§  506.     In  any  case  where  any  dispute  or  controversy  Je<>-  a. " 
exists,  or  may  hereafter  arise,  between  two  or  more  owners  -  


of  adjacent  or  contiguous  lands  in  this  state,  concerning  ''™Hgj"h'" 
the  boundary  lines  thereof,  or  the  location  of  the  line  or  imunaarj. 
lines  dividing  such  lands,  either  party,  or  any  party  to  MOr.nM. 
such  dispute  or  controversy,  may  bring  and  maintain  a 
suit   in  equity  in  the  circuit  court  of  this  state  in  the 
comity  where  such  lands,  or  some  part  thereof,  are  aitu- 
a((:il,  for  the  purpose  of  having  such  controversy  or  dis- 
pute determined,  and  such  boundary  line  or  lines,  or 


,v  Google 


SUITS  EN  EQUITY. 


[CiL' 


dividing  lines,  ascertained  and  marked  by  proper  monu- 
~  ments,  upon  the  ground  where  such  line  or  lines  may  be 
ascertained  to  be,  and  established  in  such  suit. 

In  effect  from  dote  of  approraL 

The  complaint  in  such  suit  shall  be  sufficient, 

■  if  it  appears  therefrom  that  the  plaintiff  and  defendant 
or  defendants  are  owners  of  adjacent  lands,  some  part 
of  which  is  in  the  county  in  which  said  suit  is  brought; 
that  there  is  a  controversy  or  dispute  between  the  parties 
concerning  their  boundary  or  dividing  line  or  lines,  and 
it  shall  not  be  necessary  to  set  forth  the  nature  of  such 
dispute  or  controversy  further  than  that  the  plaiotifl 
shall  describe  the  boundary  or  dividing  line  as  he  shall 
claim  it  to  be.  The  defendant  in  his  answer  shall  set 
forth  the  nature  of  his  claim,  with  reference  to  the  loca- 
tion of  the  line  in  controversy. 

§  508.     The  mode  of  proceeding  under  this  act  shall  be 

■  analogous  to  that  of  other  suits  in  equity.  Provided,  that 
at  the  time  of  entering  the  decree  fixing  the  true  location 
of  the  disputed  boundary  or  dividing  line  the  court  shall 
appoint  three  disinterested  commissioners,  one  of  whom 
shall  be  a  practical  surveyor,  and  shall  direct  said  com- 
missioners to  go  upon  the  lands  of  the  parties,  and  estab- 
lish  and  mark  out  upon  the  grounds,  by  proper  marks 
and  monuments,  the  boundary  or  dividing  line  as  ascer- 
tained and  determined  by  the  court  in  its  decree. 

§  509.     Before  entering  upon  the  discharge  of  their 

-  duties,  the  said  commissioners  shall  make  and  file  their 

■  oath  in  writing,  to  faithfully  and  impartially  perform 
their  duties  as  such  commissioners,  and  after  designat- 
ing the  said  line  by  proper  marks  and  mouuments,  they 
shall  file,  in  said  court  and  cause,  a  report  of  their  do- 
ings as  such  commissioners,  and  the  same  shall  be,  when 
approved  or  confirmed  by  the  court,  a  part  of  the  judg- 
ment roll  in  said  cause. 

§  510,     The  report  of  the  commissioners  may  be  con- 

-  firmed  by  the  court,  upon  written  motion  of  either  pi:rty 
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to  such  suit,  whenever  it  shall  appear  to  the  court  that  ^f^^^''*^ 
said  motion  was  served  upon  the  adverse  party  tw>'  -lays 

^  11-  ThelcTtport. 

before  the  presentation  thereof,  and  that  no  exceptions 
have  been  filed  to  said  report  within  two  days  after  said 
service.  If  exceptions  are  filed  as  aforesaid,  to  said 
report,  said  exceptions  may  be  beard  with  the  motion  to 
confirm,  and  the  court  may  confirm,  modify,  or  set  aside 
said  report,  as  shall  seem  just,  and  in  the  latter  case  may 
appoint  a  new  commission  or  refer  the  matter  to  the 
same  commissioners,  with  appropriate  instructions. 


CHAPTER  VI. 

OF  APPEALS,  COSTS,  AND    MISCELLANEOUS  MAT- 
TERS  IN   ACTIONS  AND   SUITS. 

TITLE   I. —  Op  Offer  to  Comphomise,  and  the  Inspec- 
tion OP  Writings. 
II. — Op  Motions  and  Orders. 
III. — Of  Notices  and  Service  and  Filing  op 

Papers. 
IV. — Of  Appeals. 
V. — Op  Costs  and  Disborsements. 
VI. — Op  Records  and  Files  op  the  Court. 

GENERAL  PROVISIONS  CONCERTINO  ACTIONS  AND  SUITS. 

I  SIl.  TluB  chapter  t«  apply  to  both  actioiu  and  snita. 

I  612.  If  original  paper  or  pleading  be  lost,  copy  may  be  filed. 

J  513.  When  snccessive  actions  or  soita  may  be  maintained  upon  the  same 

contmct  or  tnuuootion. 

{  G14.  Whan  actiona  or  anita  may  be  conaolidatod.     When  deemed  pending. 

S  515.  When  court  haa  joriulictioa  of  natural  person. 

§  516,  When  oonrt  haa  jurisdiction  of  corporation, 

g  617.  What  joriidiction  conrt  may  exercise  when  it  has  juriEdictiou  of  the 

i  516.     When  majority  of  referees  or  other  persons  may  act 

i  519.     Computation  of  time  for  the  publication  of  legal  notices  or  other  ociiS. 


ivGoogle 


464  APPEALS.  COSTS,  Eia  [Cmr.  VI, 

0*^11, uaa,         §511.    [502.]    The  provisions  of  thia  chapter  shall 
apply  to  the  proceedings  in  hoth  actions  and  suits,  ex- 

Thi»  chapter         rr  j  r  o 

applies  both  to  eept  as  herein  otherwise  or  specially  provided. 
'""*•  g  512.    [503.]     If  an  original  paper  or  pleading  be  lost, 

0ct^u,«e4     Qj,  ^jtiiiield  by  any  person,  the  court  or  judge  thereof 
~  may  order  a  copy  thereof  to  be  filed  and  used  instead  of 
the  original. 

iKMt  paper*,  howaappUed:  Sae  tilioald  be  tued  on  Apped;  Uiat  ths 

g  M2  1532],  potL     It  iras  held  in  Me-  proceoding  abonld  have  been  for  tha 

Lendon  v.  Jonti,  8  Ala.  29S,  8.  C,  42  court  below,  upon  doe  notice  to  tbe 

Am.  Dec  640,   tb&t  tbe  mannar  of  parties,  to  hkve  aacertained  what  par. 

corrocting  the  loss  of  the  pleadingB  u  ticnlar  papere  should  eonstitate  the 

to  show  by  affidavits  what  the  record  judgment  roll  in  that  court,  and  to 

contained,  the  loss  of  which  is  to  be  order  that  auch  papers  be  substituted 

sapplied,  and  that  the  anbstitation  for  thoaa  which  were  lost;  that  tbe; 

could  only  be  mode  after  a  notice  of  be   attached  together,   filed    in    the 

I,  which  must  be  explicit.     In  cause,  and  theacefortb  e 


irjw  supplied.    , 


Btaedict  v.  Cmma,  4  CaL  3SI,  the  de.  judgmenb  rolL     The  roll   thus  certi- 

fendont  answered  a  substituted  com.  fied  would  be  the  only  one  that  the  nu- 

jJaint  before   objecting  that  it  was  preme  conrt  could  notice.     It  either 

allowed  to  be  filed  without  notice,  party  should  be  dissatisfied  with  the 

'    '      "    '                               I  held  roll,  on  acooont  of  errors  committed 


unnecessary,  solely  on  that  ground:  by  the  district  conrt  in  making  it  up, 
Pfople  V.  Caxalii,  27  Id.  623.  Where,  the  proper  mode  of  review  would  be 
instead  of  applying  to  the  court  below   to  appeal  from  the  order  as  sobaeqnent 


..   .._    .    J  record,  and  then  tojadgment;  Sudananv.   tfVuituy,  2S 

talcing  a  transcript  of  the  record  thus  Id.  567.  If  the  defendant  ia  eject- 
restored,  and  filing  it  in  the  supreme  msnt  relies  on  a  deed  claimed  to  have 
court,  appellanta  applied  to  tha  lower  bean  given  to  him  by  the  plaintiff,  bnt 
court  to  aid  them  in  making  up  a  lost,  he  must  prove  not  only  the  exist- 
record  to  be  used  on  appeal,  the  aa-  ence  of  the  deed,  but  its  contents; 
preme  conrt  said  that  the  lower  court  Bail  v.  Bait,  49  Id.  263. 
was  not  authorized  to  say  what  papers 

^m,         %  513.    [504.]     Successive    actions    or  suits   may  bo 

maintained    upon    the  same    contract  or    transaction, 

soils,    whenever,  after  the  former  action  or  suit,  a  new  cause  of 

action  or  suit  arises  therefrom. 
IBS4         g  514.   [505.]    Whenever  two  or  more  actions  or  suits 

aro  pending  at  one  time,  between  the  same  parties  and 

OB  or  in  the  same  court,  upon  causes  which  might  have  been 
joined,  the  court  may,  upon  the  motion  of  the  defend- 
«.  «6.  ant,  order  the  same  to  be  consolidated.  An  action  or 
suit  is  deemed  to  be  pending  from  the  commencement 
thereof  until  its  final  determination  upon  appeal,  or 
until  tbe  expiration  of  the  period  allowed  to  take  an 
appeal. 
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CoBBOlidAtioii-  —  A  court  has  no  bU  editor,  will  e 

power  to  conBolidate   anitB  brought  Cooper  y.    Weed,  

DpoD  liUtiuct  causes  of  action  which  Suita  oa  notes  of  difibrent  datea  and 

c&nnot  be  joined:  Wallace  v.  Eldredge  payable  at  different  times  will  not  be 

A'o.  ^,  27  CaL  600.     It  must  be  shown  conaolidated:  Thomptrm  y.  Shepherd, 

that  they  are  the  same  in  their  nature,  9  Johna.  262;  and  bo  aa  to  other  debts 

■nd  tbat  the  causes  of  action  may  be  dne    at    different    times:    Pierre    v. 

joined:   WiOmton  t.  Johiuon,  4  HiU,  Lyon,  3  Hill  (N.  Y.),  «0. 
46;  Dunmng  v.  Bank,  19  Wend.  23.         The  part^  objecting  to  the  consoli- 

If,  pending  an  actiim  for  portitioQ,  dation  of  the  actions  must  except  to 

one  of  the  parties  brings  an  action  the  order,  otherwise  the  apellate  court 

against  other   parties    to  enforce  a  will  not  reverse,  evea  thongh  mch  or- 

declsTBition  of  trust  made  by  the  lat-  der  is  erroneons;  Bangt  t.  i>Hnn,  4 

ter,  the  actlona  may  be  consolidated:  West  Coast  Rep.  352. 
Biiitu  V.  Bent,  61  CaL  622.     Whore        The  gi'antinB  or  denial  of  a  motion 

the  jurisdiction  of  a  court  is  limited  to  ooosoUdata  la  discretionary:   Camo- 

to  proceedines  for  less  than  a  CMtain  heU  etc.   Co.   v.    WiSiaiasott,  I  N.  ¥. 

sum,  consolidation  of  several  cansM,  Mo.  I^w  BulL  26.  ^ 

eachwithinthe jorisdictionslaaoatit,        Action    or    Bnit   pending. — A 

will  not  oast  the  jurisdiction,  because  anit  is  peading  until  final  determina- 

the  relief  sought  in  all  together  ex-  tion  on  appeal,  or  until  the  period  for 

ceeds  such  amoont:  Cariaga  r.  Ihy-  »ipeal  has  expired:  Did  v,  KendaU,  6 

dett,  20  Id.  307.  Or.  166.     In  absence  of  such  an  enacts- 

If  the  grouada  of  a  motion  to  con-  ment  oa  thia,  it  was  held  that  an  ac- 

solidate  are  good,  and  are  not  denied,  tion  was  pending  after  default,  and 

the  order  will  usually  be  made:  ZHin-  till    final    jadgment    was    entered: 

w'nff  V.  Bajii,   19  Wend.  23;  but  if  Abadie  v.  Lobero,  3G  Cal.  391.     A  suit 

the  order  will  prejudice  plaintiff  it  is  pending  notwithstanding  an   ap< 

will  generally  be  refused;  Pieree  v.  pesiable  interlocutory  decree:   BtAy 

L^  3  HiU  (N.  Y.},  460.     An  action  v.  Bent,  51  Id.  G22;  BiwU  v.  Oage, 

for    libel    against    a  publisher,   and  56  Id.  4BG;  CrouiOier  r.  Eoalandion, 

another  for  the  same  cause  against  27  Id.  376. 

§  615.   [506.]    Ko  natural  person   is  subject  to  the  oct.  u,  lan, 

jurisdiction  of  a  court  of  this  state,  unless  he  appear  in  — '■ 

the  court,  or  be  found  within  the  state,  or  be  a  resident  h»s™riBd!l. 
thereof,  or  have  property  therein;  and  in  the  last  case  perrcn. 
only  to  the  extent  of  such  property  at  the  time  the  ju- 
risdiction attached.  But  this  section  is  not  to  be  con- 
strued to  limit  the  power  of  the  courts  of  this  state  to 
declare  a  marriage  void,  or  a  dissolution  thereof,  when 
the  defendant  is  a  non-resident  of  the  state,  in  the  cases 
provided  for  in  title  VII.  of  chapter  V. 

Juriodiction.  obtained  by  appear-  serrica  of  proceaa,  £S  SS  [51]  and  S€ 
anee:  See  %  62  [61],  ante;  on  ap-  [55];  jorisiSction  on  service  by  pnb- 
pearanco  ia    parsnonce  of    personal    iLcation,  and  over  property,  S  56  [56]. 

§  516.   [507.]     No  corporation  ia  subject  to  the  juris-  oct.u,i8<^ 

diction  of  a  court  of  this  state,  unless  it  appear  in  the  — '- ■ 

court,  or  have  been  created  by  or  under  the  laws  of  this  ovwcorpo-" 
state,  or  have  an  agency  established  therein  for  the  trans- 
action of  some  portion  of  its  business,  or  have  property 
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therein;  and  in  the  last  case  only  to  the  extent  of  such 
-  property  at  the  time  the  jurisdiction  attached. 


g  517.   [508.]    When  the  court  has  jurisdiction  of  the 

-  parties,  it  may  exercise  it  in  respect  to  any  cause  of 
action  or  suit,  wherever  arising,  except  for  the  specific 
recovery  of  real  property  situated  without  this  state,  or 
for  injury  thereto. 

§  518.  [509.]  Whenever  there,  is  more  than  one  ref- 
~  eree,  all  must  meet,  but  a  majority  of  them  may  do  any 
act  which  might  be  done  by  all,  and  whenever  any 
authority  is  conferred  on  three  or  more  persons,  it  may 
be  exercised  by  a  majority  of  them,  upon  the  meeting  of 
all,  unless  expressly  otherwise  provided. 

g  519,   [610.]     The  time  within  which  an  act  is  to  be 

-  done,  as  provided  in  this  code,  shall  be  computed  by 
excluding  the  first  day  and  Including  the  last,  unless  the 
last  day  fall  upon  a  Sunday,  Christmas,  or  other  non- 
judicial day,  in  which  case  the  last  day  shall  also  be  ex- 
cluded. The  time  for  the  publication  of  legal  notices 
shall  be  computed  so  as  to  exclude  the  first  day  of  pub- 
lication, and  to  include  the  day  on  which  the  act  or  event 
of  which  notice  is  given  is  to  happen,  or  which  com- 
pletes the  full  period  required  for  publication. 

Oompatationof  time.  —  la  com-  Fmcttaruo/adagviiW  becotuidered 
puting  time  from  the  date,  of  from  by  the  conrts,  where  time  ia  impor- 
tho  day  of  the  date,  or  from  a,  certain  tant,  and  the  rights  of  parties  are 
&ct  or  event,  the  day  of  the  date  is  to  coaccrncd:  Cra^  v.  Qodfrei/,  1  CaL 
be  excluded,  imlesB  a  different  inten-  415;  S.  C,  54  Am.  Dec.  299;  PtopU 
tion  is  manifested:  Bemia  v.  Lfonard,  v.  BcaUy,  14  Id.  5(3G. 
118  Mass.  602;  Miah  v.  Maylifia,  61  Holidays,  otc  — -  Non-judicial 
Cal.  514;  S/ierfS  v.  Setden,  2  Wall,  daya:  Sob  %  928  [899],  poei.  Intec- 
190;  O'Connor  V.  Toidm,  1  Tex.  107;  veiling  holidays  are  counted  aa  part 
Chodt  V.  Webb,  52  Ala.  452;  HandUy  of  the  computed  time.  Should  the 
V.  Cunmngham,  12  Bush,  402.  Wliere  law  require  the  pablication  of  a.  no- 
a  statute  directs  the  publication  of  ticc  daily  for  ten  days,  Sundays  ex- 
notices  a  certain  number  of  times  a  cepted,  the  exception  in  favor  of  the 
week  for  a  specified  number  of  Sunday  relates  to  the  daily  pablish- 
moDths,  it  is  requisite,  not  only  that  iiigof  tbeuotice,  nndnot  tothepcriod 
the  number  of  weekly  publications  be  of  time  during  wliich  publication  is 
observed,  but  that  the  prescribed  to  be  counted:  Taylor  v.  /'aimer,  31 
length  of  time,  calculated  oceording  Cal.  241;  Miia  v.  McDermoti,  31  Id. 
to  the  calendar  mouth,  be  followed;  271.  And  if  published  on  Sunday, 
Savinaa  and  Loan  SocUtj/v.  Tliompum,  the  fact  that  the  day  i«  a  dUt  non 
%  Cu.  317.  does  not  vitiate  the  service,  that  pub- 
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bcation  beiita  but  cna  of  a  eeriei  of  tioa  of  intention  was  prooounoed  in-  Oct  U,  18S2, 

■eta  leqnired  to   make  the    urvice  BafBcient.  it  appBariiiK  that  tho  atat-  i^i^^ 

tomplete:  Sarmg  and  Loan  Sodetg  t.  nte  required   ths  publication  to  bo 

Tkompityu,  32  Id.  3i7.     In  excluding  made  for  fire  daya,  "  Sundays  and 

Ute  lijt  preacribed  daj  in  eatimating  non-judicial  days  excepted,"  and  that 

the  length  of  time  for  tlie  perform-  tiia  publication   was  for    four    days 

uce  of  a  duty  required  by  law,  it  is  only,  eiclnsiva  of  the  laat  day,  whicli 

nsceuary   to  include   the    foUowiog  was  a  Sunday;  San  Frandeco  v.  Jfc- 

Uooday.     A  pnblicatiim  of  a  resolu-  Cofa,  SO  Id.  21(K 


f  SSD,     Offer  to  compromue,  how  accepted  and  effect  thereof. 
1 621.    Order  for  tb«  iospection  or  copy  of  boohs  or  papers,  and  effect  ot 
rafuaal  or  neglect  to  obey  the  same. 

g  520.  [511.]    The  defendant  may,  at  any  time  before  octiList 

trial,  serve  upon  the  plaintiff  an  offer  to  allow  judgment  — '■ 

or  decree  to  be  given  against  him  for  the  sum,  or  the  pTomiw.*^' 
property,  or  to  the  effect  therein  specified.  If  the  plain- 
tiff  accept  the  offer,  he  shall  by  himself  or  attorney  in-  "  "'•  **■ 
dorse  such  acceptance  thereon,  and  file  the  same  with 
the  clerk  before  trial,  and  within  three  days  from  the 
time  it  was  served  upon  him;  and  thereupon  judgment 
or  decree  shall  be  given  accordingly,  as  in  case  of  a  con- 
fession. If  the  offer  be  not  accepted  and  filed  within 
the  time  prescribed,  it  shall  be  deemed  withdrawn,  and 
shall  not  be  given  in  evidence  on  the  trial;  and  if  the 
plaintiff  fail  to  obtain  a  more  favorable  judgment  or  de- 
cree, he  shall  DOt  recover  costs,  but  the  defendant  shall 
recover  of  him  costs  and  disbursements  from  the  time 
of  the  service  of  the  offer. 


^..  -The  as  to  joint  property  and  hia    indi- 

oier  may  be  made  in  any  case:  Bri-  vidnal  property:  Emery  v.  Emmtj,  9 

iaixtlrrT.  Jfaaoti,  10  How.  Pr.  203;  How.   130.     Bat  this  is  held  not  to 

mclnding  a   foreclosure    proceeding:  apply  to  partnerships,  and  one  cannot 

BMgalt  V.  Hatkiru,  63  N.  Y.   261;  make  an  offer  of  compromiae  so  aa  to 

action  o£  claim  and  delivery:  Coehran  bind  the  others;  Brniwy  v.  Lt  Gat,  JO 

T.  GoOaald,  40  N.  Y.  Bnper.  4«;  an  Barb.  892;   Bridenheeixr  v.  Mamn,  IG 

action    to    i«cover    land:    Keex  v.  How.  Fr.  203.     The  offer  must  be  dis- 

Wyman,  8  How.  Pr.  88.     But  if  made  tinct  and  definite:  Post  v.  N.  Y.  Cent. 

in  fiaad  or  rif;hts  of  third  persons,  it  B,  B,,  12  Id.  552;  and  not  conditional: 

nay  be  set  aside:  East  v.  Bridge,  15  Pinetney  v.  C/iitdg,  7  Boaw.  GGO. 
Alb.  Pr.  ISO.     An  offer  by  one  joint        "More   favorahk   judgmmt."  —  A 

debtor  may   bind  his  co-defendant,  judgment  is   not  "more  favorable" 
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1   ezceedi  the  3Mat«eq.     Judgment  conbealtend 

'.  Keant,  orHjf  when  the  offer  u  nuule  after 

I  Abb.  Fr.,  N.  3.,  23.  acbon  brought  and  vliil«  pendisg: 

Jadsmenta  in  caaea  of  con&a-  Oane  t.  Hinftfelder,  IT  Cal.  £84. 

rion:  See  chapter  2,  title  13,  atOe,  pp.  Tmdw:  See  §  561  [651],  poML 

g  621.  [512.]  The  court,  or  judge  thereof,  while  on 
~  action  or  suit  is  pending,  may  order  either  party  to  give 
the  other,  within  a  specified  time,  an  inspection  and 
copy,  or  permission  to  take  a  copy,  of  any  book,  docu- 
ment, or  paper  in  his  possession,  or  under  his  control, 
containing  evidence  or  matters  relating  to  the  merits  of 
the  action  or  suit,  or  the  defense  therein.  If  obedience 
to  the  order  be  neglected  or  refused,  the  court  may  ex- 
clude the  book,  document,  or  paper  from  being  given  In 
evidence,  or  if  wanted  as  evidence  by  the  party  apply- 
ing therefor,  may  direct  the  jury  to  presume  it  to  bo 
such  as  be  alleges  it  to  be;  and  the  court  may  also  pun- 
ish the  party  so  neglecting  or  refusing  as  for  a  contempt. 
This  section  is  not  to  be  construed  to  prevent  a  party 
from  compelling  another  to  produce  books,  documents, 
or  papers,  when  he  is  examined  as  a  witness. 


TITLE  II. 
OF  MOTIONS  AND  ORDEBS. 
%  622.     Order  and  motion,  definition  of. 
1 523.     Hotione  to  whom,  and  where  made, 
g  624.     Notice  of  motion,  time  of,  and  when 
g  625.     Application  refused  not  to  be  repeated. 

§  522.   [513.]    Every  direction  of  a  court  or  judge  made 

-  or  entered  in  writing,  and  not  included  in  a  judgment  or 
decree,  is  denominated  an  order.  An  application  for  an 
order  is  a  motion. 

§  523.   [514.]     Motions  shall  be  made  to  the  court  or 

-  judge  as  provided  in  other  parts  of  this  code.     They  shall 
^  be  made  within  the  circuit  where  the  action  or  suit  is 

triable,  except  when  made  to  a  judge  of  the  court  before 
whom  the  action  is  pending,  and  without  notice,  in  which 
case  an  order  may  be  made  by  such  judge  in  any  part  of 
the  state. 
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§  524.  [516.]    "When  a  notice  of  a  motion  is  necessary,  P^"-"^ 
it  shall  be  served  ten  days  before  the  time  appointed  for 

,, .  .     ,       .,  ,  -,        Notloeol 

thehearing;  Diitthecourt,orjuagethereof,mayprescnbe,  motion. 
by  order  indorsed  upon  the  notice,  a  shorter  time.     No-  jj  ^^  ^^ 
tice  of  a  motion  is  not  necessary  except  when  this  code  ^  Sj;  '^■ 
requires  it,  or  when  directed  by  the  court  or  judge  in  pur- 
suauce  thereof. 

Notice  of  motion  miut  specifT  d«r  will  be  deemed  u  having  been 

the  points  opoii  which  the  motioawill  niftde  vithont  notico  if  the  defendauta 

be  made:  Prtebom  v.  OUaer,  10  Col  havB  not  appeared  on  it;  Johnxm  v. 

338.     If  notice  of   motion  ia  given  Widt  WtitM.  Co.,  22  Id.  479. 
only  a  few  hoon  beforehand,  the  <xr- 

%  525.  [889.]     If  an  application  for  an  order,  made  to  oct.  u,  isg2, 

a  judge  of  the  court  in  which  the  action,  suit,  or  proceed-  — '■ 

ing  is  ponding,  be  refused  in  whole  or  in  part,  or  be  pi1e»uonfor'" 

granted  conditionally,  no  subsequent  application  for  the 

same  order  shall  be  made  to  any  other  judge.     A  viola-  '**^''  ^"■ 

tiou  of  this  section  is  punishable  as  a  contempt,  and  an 

order  made  contrary  thereto  may  be  revoked  by  the  judge 

who  made  it,  or  vacated  by  the  court,  or  judge  thereof, 

in  which  the  action,  suit,  or  proceeding  is  pending. 


OF  NOTICES,  AND  SERVICE  AND  FILINa  OF  PAPER8L 

§  GS6.     NoHcea  to  be  in  writing. 

S  527.     Notices  and  cither  papers,  bow  served  end  upon  whom. 

S  CS3.     'VVhen  aervics  may  be  made  by  mail;  time  allowed  for  distance. 

S  629.     How  copy  deposited,  and  when  service  deemed  to  be  made. 

S  &30.  Appearance,  how  made;  defendant  not  to  be  beard  before  appear- 
ance, except  to  give  undertakings. 

8  G31.  Wbea  party  absent  from  the  atate,  how  service  made.  If  there  be  an 
attorney,  service  must  be  made  upon  him,  and  not  the  par^. 

3  632.     Foregoing  provisions  not  to  apply  to  the  service  of  a  nunmona. 

%  633.     Notice  it  valid,  tbongh  defective  in  form. 

S  634.     All  papers  to  be  filed;  how  filed,  and  when  clerk  may  decline  to  file 

§  526.   [516.]    Notices  shall  bo  in  writing,  and  notices  oot.  u,  la 

and  other  papers  shall  be  served  on  the  party  or  attorney  ■  " 

in  the  manner  prescribed  in  this  title,  where  not  other-  writtni. 
wise  provided  by  this  code. 


,v  Google 


70  APPRAT-a,  COSTS,  ETC.  [Chap.  7^ 

=t  11.  uo,         g  527.    [617.]    The   service  or  deposit  in  the  post- 

"j — - —  office,  when  served  by  mail,  may  be  made  by  any  person 

itioea.  other  than  the  party  himself.     The  proof  of  service  shall 

3r.  ni.         ^  the  same  as  the  proof  of  service  of  a  summons,  and 

Or!  nt        shall  be  returned  with  the  original  notice,  or  other  paper 

Or!  iL         of  which  service  is  made,  at  the  time  and  place  therein 

prescribed  for  the  hearing  or  other  proceeding  to  be  had 

thereon.     The  service  may  be  personal,  by  delivery  of  a 

copy  of  the  notice  or  other  paper  to  the  party  or  attorney 

on  whom  the  service  is  required  to  be  made,  or  it  may  bo 

as  follows: — 

1.  If  upon  an  attorney,  it  may  be  made  during  his 
absence  from  his  office  by  leaving  the  copy  with  his  clerk 
therein,  or  with  a  person  having  charge  thereof;  or  when 
there  is  no  person  in  the  office,  by  leaving  it  between  the 
hours  of  sis  in  the  morning  and  nine  in  the  evening  in 
a  conspicuous  place  in  the  office,  or  if  it  be  not  open  to 
admit  of  such  service,  then  by  leaving  it  at  the  attorney's 
residence  with  some  person  of  suitable  ^e  and  discre- 
tion; 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the 
copy  at  his  residence  between  the  hours  of  six  in  the 
morning  and  nine  in  the  evening  with  some  person  of 
suitable  age  and  discretion. 

Proof  of  sernM  of  amununis:  connty  serrioe  oon  only  bo  had  oa  the 

Sae  §  CI  [60],  arUe.  party:  Lindky  v.    WalUs,  2  Id.^  204. 

"Sue  HTvice." — Admitting  "due  The  return  of  service   which  is  re- 

Bervioo  o£  copy  "  doea  notwaiveobjec-  quired  to  iw  made  batweao  certain 

tioa  that  service  is  too  late:  Totody  hours  must  show  \rhca  it  was  made: 

V.  Ellu.  22  Cal.  657.     "Servioe  ad-  LimlU^  v.   Wallit,  2  Id.  205.     Whea 

mittcJ"  moans  personal  serrico   ad-  a  notice  of   appeal   waa   served    by 

mitted:    Brown   v.   Oreme,   2   West  leaving  a  copy  of  the  notice  at  the 

Coast  Rep.  828.  place  of  residence  of  the  pereon  to  be 

Service   of   notice.  —  Service  of  served,  with  a  person  of  soitable  age 

notice  can  only  be  made  upon  the  at-  aod  diacfetiou,  but  tJie  return  did  not 

tomey  of  tho  party  to  be  served  when  show  that  it  waa  so  left  "between 

such    attorney    resides    within   tho  the  hours  of  six  in  the  morning  and 

county;  Eces-v.  Rees,  7  Or.  78;  Bi/er»  nine  iu  tho  evening,"  held,  that   (ha 

V.  Cooi,  13  Id.  297.     Outaide  of  the  proof  of  service  was  not  anfficient:  Id. 

!t  11,1862.         g  528.  [518.]     Service  by  mail  may  be  made,  when 

'■ the  person  for  whom  the  service  ia  made,  and  the  person 

njiMby       ^^  whom  it  is  to  be  made,  reside  in  different  places,  be- 
tween which  there  is  a  communication  by  mail,  adding 
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one  day  to  the  time  of  service  for  evbry  fifty  miles  of  o^u.  i 
distaDce  between  the  place  of  deposit  and  the  place  of 


Berries  by  mail.  —  This  is  good  tomey  serving  it   has  his  office  oc 

only  where  the  penoa   making  the  place  of  realdence;  to  pUce  the  notica 

service  and  the  person  on  whom  it  il  u  the  post-office  at  another  plooe,  ^• 

to  be  made  reside  or  have  their  offi-  though  there  maj  be  a  regular  mail 

ces  in  different  pl»)ei,  between  which  common  ica tie  □   between   such   place 

there  is  a  reguur  commnoication  by  and  that  whera  the  party  to  be  served 

mail:   Pfople  v.  Alamtda  T.  Co.,   30  resides,  will  be  inanfficieat:  Reed  v. 

Cal.  IM.     The  "person  making  the  AlSaim,  61   Id.  401;  Sleeley.  Merced 

service"  is    the  attorney,   or  party  Co.,  G2  Id.  6.     And  the  affidavit  of 

giving  the  notice,  etc,  and  not  the  service  mnat  diecloaa  the  fact  of  resi- 

process  server:  Ifoare  v.  Beaee,  35  Id.  dence  in  different  places:  Oumingham 

im.     It  is  necessary  that  the  notice  v.  Wanteley,  61  Id.  SOT. 
be  mailed  at  the  place  where  the  at- 

§  529,  [519.]     In  case  of  service  by  mail,  the  copy  oci.u,ib^ 

must  be  deposited   in  the  post-office,  addressed  to  the 

person  on  whom  it  is  to  be  served,  at  his  place  of  resi-  ^^npLt- 
dence,  and  the  postage  paid.    The  service  shall  be  deemed  " 
to  be  made  on  the  first  day  after  the  deposit  in  the  post- 
office  that  the  mail  leaves  the  place  of  deposit  for  the 
place  of  the  address,  and  not  otherwise. 
See  the  preceding  section. 

§  530.   [520.]    A  defendant  appears  in  an  action  or  oct  n,  ibsi, 

suit  when   he   answers,  demurs,  or  gives  the  plaintiff 

written  notice  of  his  appearance,  and  until  he  does  so  howmaSe.*' 
appear  he  shall  not  be  heard  in  such  action  or  suit,  or 
in  any  proceeding  pertaining  thereto,  except  the  giving 
of  the  undertakings  allowed  to  the  defendant  in  the  pro- 
visional remedies  of  arrest,  attachment,  and  the  delivery 
of  personal  property.  When  the  defendant  has  not  ap- 
peared, notice  of  a  motion  or  other  proceeding  need  not 
be  served  upon  him,  unless  he  be  imprisoned  for  want 
of  bail,  or  unless  directed  by  the  court,  or  judge  thereof, 
in  pursuance  of  this  code. 

Appearancfl  generallr:  Seethe  lesstheright of  theattomeytos^pear 

note    to  3  62    [61],   aide,    pp.    188,  is  challenged  by  the  adverse  party: 

ISO.     A  formal  notice  oF  appearance  Carter  v.  Koeliiand,  12  Or.  492. 
tuder  this  section  is  nnneceesary,  on- 

§  631.   [521.]    When  a  party  is  absent  from  the  state,  Deo. »,  ism, 

and  has  no  attorney  in  the  action  or  suit,  service  may  — '■ 

he  made  by  mail,  if  his  residence  he  known;  if  not  known. 
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Dj«.xmH     on  the  clerk  for  him.     When  a  party,  whether  absent  or 

not  from  the  etate,  has  an  attorney  in  the  action  or  auit, 

E^'riS?"*     service  of  notice  or  other  papers  shall  be  made  upon  the 

attorney,  if  he  reside  in  the  county  where  the  action  or 

7of;JS^         suit  is  ponding,  instead  of  the  party,  and  not  other- 

JOOr.lM.  y/ise. 

o^u,  im,         g  532.   [622.]     The  foregoing  provisions  do  not  apply 
to  the  service  of  a  summons  or  other  process,  nor  so 

ApplleUion  of  i       i  ,.  n  ■  -i  -y         r 

forejtoinB  pro-  mucJi  thereof  as  allows  service  to  be  made  of  any  notice 
or  other  paper  to  bring  a  party  into  contempt,  otherwise 
than  upon  such  party  personally. 

°m^^"^  8  ^33.    [523.]     A  notice  or  other  paper  is  valid  and 

effectual,  although  defective  either  in  respect  to  the  title 

uioush  detoo-  of  the  action  or  suit  in  which  it  is  made,  or  the  name  of 

tlve  in  lom.  ' 

the  court  or  the  parties,  if  it  intelligibly  refer  to  such 
action  or  suit. 
o^u.i8»*         §534.  [524.]  AUundertakings.afiBdavitSjOrotherpapers 
~~     ^j         required  by  or  provided  for  in  this  code  shall  be  filed 
p»perj.  lyith  the  clerk,  except  when  this  code  otherwise  specially 

provides.  A  pleading  or  paper  shall  be  filed  by  dfeliver- 
ing  the  same  to  the  clerk  at  his  office,  who  shall  indorse 
upon  it  the  day  of  the  month  and  the  year,  and  subscribe 
liis  name  thereto.  The  clerk  shall  not  be  required  to 
receive, for  filing  any  paper  unless  the  name  of  the 
court,  the  title  of  the  cause  and  the  paper,  and  the 
names  of  the  parties,  and  the  attorney,  if  there  be  one, 
is  intelligibly  indorsed  on  the  back  of  it,  nor  unless 
the  contents  thereof  can  be  read  by  a  person  of  ordi- 
nary skill. 

FUinff  by  clerk.  —  Clerk  may  re-  thooKh  the  derk  was  not  paid  hiafees, 

fnae  to  mc  papen  if  bis  fees  nre  Dx>t  and  though  heinadditioa  indorsed  on 

pLtiil;  but  if  he  receives  them,  places  the  paper  that  it  vaa  not  filed,  becaiue 

them  amoug  tha  files,  vich  the  date  of  failure  to  pi^  fees:  Melkmald  t. 

of  reccptiao,  and  with  his  name  in-  Cnutn,  2  Or.  258. 
doned  oa  tbem,  thia  is  infficient  filing 
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g  63S.  How  jadgment  or  decree  reviewed,  and  when  order  to  bo  deemed  a 
judgment  or  decree. 

§  536.     Who  may  appeal,  and  how  partiea  known. 

§  637.     Haw  appeal  is  taken  and  perfected. 

g  538.    Undertaking  for  the  appeal,  and  fuitber  one  for  eta^  of  proceedings. 

g  639.  Notwitbatanding  Btaj  of  proceedinga,  periiliable  property  may  be 
sold.  When  conrt  may  dic^enae  with  further  nndertaking.  When 
proceedings  stayed  upon  nndertaking  for  appeal  only, 

fi  540.  When  respondent  may  enforce  the  judgment  or  decree  notwithstand- 
ing stay  of  proceeding. 

g  541.  Transcript,  when  filed,  what  to  contain;  if  not  filed  appeal  deemed 
abandoned. 

g  642.     Rnle  apon  clerk  to  further  certify  as  to  omisaions  in  Vhe  transcript. 

g  643.  Judgment  only  to  be  renewed  upon  queations  of  law,  but  on  appeal 
from  decree  enit  to  be  tried  anew. 

g  544.  Power  of  appellate  court  to  affirm,  modify,  or  reverse,  and  if  neces- 
sary, order  a  new  trial. 

g  546.     Intermediate  order  mH.y  be  reviewed,  and  when  restitntion-directed. 

g  546.     How  decision  of  the  appellate  court  given  and  enforced. 

%  647.     When  damages  given  for  delay,  and  the  amount  tliereof. 

§  535.   [525,]    A  judgment  or  decree  may  be  reviewed  octuies^ 

as  prescribed  in  this  title,'  and  not  otherwise.     Aa  order 

affecting  a  substantial  right,  and  which  in  effect  deter-  dec^^h^ 
mines  the  action  or  suit  so  as  to  prevent  a  judgment  or 
decree  therein,  or  a  final  order  affecting  a  substantial  }o%^ 
right,  and   made  in  a  proceeding   after  judgment  or  "or^ 
decree,  for  the  purpose   of  being  reviewed,   shall    be  i 
deemed  a  judgment  or  decree.  {■ 

Appeal  ganeraUy. — An  appeal        A  final  judgment  for  die  purpose  of  i' 

is  statutory,  and  was  unknown  to  the  appeal  means  one  which  concludes  the  Jl 

common  law,  and  cannot  be  extended  parties  as  regards  the  Bubject-matter  n 

to  cases  not  within  the  statute:  Pow-  in   controversy  in  the  tribunal  pro-  1< 

ell'a  Appellate  Proceedings,  104,  sec.  nonncing  it;   King  v,  Piatt,   2  Abb.  }'■ 

6;   Rupert  v.   Aaunu  Co.,    2    West  App.  527;  S.  C,  3  Abb.  Pr.,  2J.  S.,  ^ 

Coast  Rep.   15   (Idaho);   Qen.  Outer  174;  S.  C,  34  How.  Pr.  26.     Where 

Mining  Co.  v.    Van  Camp,  2  Id.  174  it  is  necessary  to  make  another  appU- 

(Idaho);   I'itn  Camp  v.  ComJnietionera,  Cation  to  the  court  in  order  that  the 

2  Id.  18  (Idaho).     A  party  mav  waive  parties  may  obtain  the  full  benefit  of 

tho  benefit  of  a  riaht  to  appeal  by  ac-  the  judgment,  it  cannot  be  regarded 

cepting  the  benefit  of  a  judgment:  as  final:  Bviler  v.  L'tf,  3  Keyes,  70; 

AdaiiMn  V.   TaLor,  2  Id.  105  (Col.).  S.  C,  33  How.  Pr.  251.     A  judgment 

A  party  cannot  claim  both  the  bene-  on  damorrar  to  an  answer  where  USUea 

fit  of  uie  judgment,  and  at  the  same  of  fact  are  undisposed  of  is  not  final: 

time  appeal  from  it:  JWoore  v.  /"toj/rf,  Paddoek  v.   Springfield  Int.   Co.,   12 

4  Or.  2M).  N.  Y.  691,  and  gee  Peopfe  v.  Haat,  34 
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Barb.  69;  Ford  t.  David,  3  Abb.  Pr.  v.    Oluti,   33    Id.   407.     When  Um 

363;  Harrii  v.  Ctaii,  4  How.  Ft.  78.  judgmeat  ia  broader  tban  the  facte 

~  Nor  ia  a  decree  in  a  wiit  where  an  ac-  alleged  and  found  jOEtify,  the  ajipeil 

coDnt  has  to  be  taken:   Lawmux  v.  eboild    1m    oa    the    jadgmeut   roll; 

.farm.  Loan  Co.,   16  Id.  57;  S.  C,  6  PaOa-aofi  v.  Sluxry,  41  Id.  133;  Put- 

Dver,  GSa-,  and  see  TompHna  v.  Huaa.  «am  v.   Laniphier,  3C  Id.   15S.    Tbft 

19  N.  T.  534;  S.  C,  28  Id.  347.     Nor  appointment  of  a  receiTer  ia  a  suit  to 

where   any  quGstion   is   reserved   for  recover  prembes  is  auiiliarj  to  that 

future  determination:  Belmont  v.  Pon-  suit,  aod  is  not  a  special  proceeding; 

vtrl,  3  Rob.  603;  BunJiam  v.  NkltolKm,  WMtney  v.  Badcman,  26  Id.  447,  451. 

4  How.  Pr.  140.  An  appeal  may  be  taken  from  a  jadg- 

A  party  cannot  support  a  bill  to  re-  ment  rendered  by  a  district  Judge  st 

view  the  aame  queeliDDS  aa  he  bos  chambeia  in  an  action  of  mandaimu, 

raised  or  might  raise  on  appeal :  KirL  eertiorari,   or   quo  marraiilo,   or  in  a 

V.  Rfynolds,  12  Cal.  99;  S.  F.  S.  i  L.  special  proceeding  to  try  the  validity 

Society  V.  Tlunnptoa,  34  Id.  76.  of  a  corporation  election;  Bremslerv, 

An  order  for  judgment  is  not  a  final  Hartle;/,  37  Id.  16.  An  order  of  tb« 
judgnicut,  aod  cannot  bo  reviewed,  district  conrt  conUmilng  the  report  ot 
nor  made  the  basis  of  appeals  ss  a  the  commissioners  appointed  under 
final  JDdzment:  AfcSfeaav,  ifcNer^  the  railroad  law  to  condemn  land  for 
II  Pac.  C.  L.  J.  92.  The  usual  decree  railroad  purposea  was  held  a  final 
for  sale  in  an  action  of  foreclosure,  judgment:  PldUpt  v.  Peate,  39  CaL 
directing  a  gate  and  a  jadgment  for  S82.  If  judgment  is  entered,  where 
deficiency,  ia  a  final  iu<%ment:  Mor-  the  nnsuccesaful  party  died  after  ver- 
ris  V.  Morangt,  4  Abb.  Pr.,  N.  S.,  diet,  bat  before  iudgment,  against 
447;  3.  C,  33  N.  ¥.  172.  It  was  the  executors  by  name,  instead  of 
held  that  a  decree  adjudging  that  a  against  the  deceased,  the  error  muEt 
poirtnership  eiiated  between  two  jior-  be  taken  advantage  of  by  direct  sp- 
tica,  and  that  another  partnership  ex-  peal;  Be  Pagr,  50  Id.  40.  A  jadg- 
istcd  between  one  of  them  and  an-  ment  will  not  be  reversed  on  the  find- 
otlicr  party,  and  deciding  that  the  ings  alone,  unless  they  show  affirma. 
one  partnership  was  subject  to  the  tively  that  no  auch  judgment  conld 
other,  and  directing  an  account  to  be  properly  bave  been  rendered:  Semple 
taken,  was  not  final:  Orag  v.  Palmer,  v.  Coot,  50  Id.  26.  An  appeal  wiU 
9  Col.  616.  Bat  the  fact  that  the  lie-  from  a  void  iudement:  Laxnaort 
judgment  provides  for  the  takiog  of  v.  Cnmpbett,  52  Id.  75;  Bond  v.  Pa- 
an  account  docs  not  necesaarily  do-  dieco,  30  Id.  533;  Hutrttat  v.  M«ir, 
stroy  its  effect  as  a  final  adjudication;  ii2  Id.  479.  A  judgment  upon  an 
JVotH  v.  Hill,  16  Id.  148;  S.  C„  76  award  U  a  judgment  upon  a  "pro- 
Am.  Dec.  618.  An  order  directing  oceding":  Fairdiild  v.  Doten,  42  Id. 
a  receiver  to  distribute  funds  in  hia  127.  Anappeal  froma  judgmentaod 
hands  was  held  not  a  final  judgment,  a  aubaequent  order  of  tho  court  deny- 
but  a  mere  order  detached  from  the  ing  appellant's  motion  to  modify  the 
rest  of  the  proceedingB:  Adanu  v.  same  is  but  an  appeal  tram  tho  judg- 
Woods,  21  Id.  163.  A  judgment  in  ment  upon  the  judgment  roll  uone: 
ejectment  and  a  "  decree  "  of  injuno-  Gregoiy  v.  It  ebon,  41  Id.  282. 
tion  were  held  to  constitiite  one  lii/aull  Jud/jmeiiii.  — It  is  held  in 
jadgment;  McOarraJuin  v.  MaxvxU,  Oregoa  that  no  appeal  lies  from  a 
28  Id.  86.  Though  an  appeal  from  judgment  by  default  aa  for  want  of 
a  jndgment  by  consent  will  not  lie,  answer,  or  on  confession:  See  Taaa- 
yet  mere  poasivenesa  and  silence  ia  matt  v.  BaumgartiKr,  3  Or.  409;  Smilll 
not  consent,  such  as  to  bar  an  ap-  v.  EUendale,  4  Id.  70;  t'lide  v.  IFoj- 
peal;  San  Franciaco  v.  Certain  Beat  eiier,  64  N.  Y.  25. 
iMale,  42  Id.  SIS.  If  the  judgment  Jadgment  of  noneuK.  —  When  the 
be  irregular,  aa  embracing  more  par-  nonsuit,  etc.,  ia  on  plaintiff's  own 
ties  than  tho  testimony  justify,  it  was  motion,  he  caonot  ap^ieal:  IniUg  v. 
said  the  proper  practice  is  to  move  Beard,  6  Cal.  GCG;  Sleeprr  v.  Krllg,  22 
the  court  below  to  correct  tho  judg-  Id.  456.  But  to  appeal  from  a  non- 
ment:  Muttekin  v.  HnU,  5  Id.  247.  suit,  no  motion  for  a  new  trial  is 
An  order  granting  a  new  trial  vacates  necessary:  Ci-aTKia  v.  Deioei/,  13  I'L 
the  judgment  if  entered,  and  an  ap-  42.  An  order  denying  a  motion  of 
peal  from  such  indgment  is  inconse-  nonsuit  is  not  appealable:  Chrittier. 
quential  and  will  bediamiased:  Koioer  Christie,  53  Id,  26. 
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tiff  amendi  bu   compUiat  after  de-  meat:  lavemtaTt  v.  Campbell,  62  Id. 

murrer,  and  goes  to  trial,  he  cannot  402.     Order    dischugicg    defendant  , 

appeal  from  the  order  auatEuaing  the  from  impriaonment:   iVellA,  Fargo,  di 

ilemnrrer.     To  review  inch  an  order,  Co.    v.   AjiiJionr/,  55   Id.  G9G.     Order 

tho  appeal  mast  be  from  the  judg-  vacating  a    judsmeut  of    dismissal: 

meat,   and   as   the   amendment  pre-  Jamuv.  Center,  63  Id.  31.     An  order 

veuted    final    judgment   from  being  in  a  divorce  suit  assigning  the  cuatody 

entered  on  tbe  demurrer,  tliere  is  no  of  the  children:  PUiman  v,  Piiiman, 

appeal:  Oale  v.  Tuolumne  IT.  Co.,  H  3  Or.  472.     An  order  refusing  to  dis- 

Cal.  28.  solve  an    attachment:    Shr^ardv. 

From  an  order  soataining  or  over-  Yocam,    11   Id.   234.     An    order    of 

mliag  a  demurrer,  an  appeal  Till  not  confirmation  of  Bheriff's  sole  on  exa- 

lie  nntil  a  final  judgment  is  rendered  cation;    Dell  v.  Carter,  10  Id.   3S9. 

in  the  coaso:  Houlton  v.  EUmatxr,  30  Judgmeat   woe    catered    Auguat    C, 

Col.  627;  Morcvia  v.  Emrne,  4  Id.  308;  1SG4,  and  an  appeal  therefrom  was 

Petmle  v.  Ah  Fong.  12  Id.  424;  Goto  perfected  on  the  t«nth  of  that  month. 

r.  Walker,  ZZli.  290;  DaitkUt.  Laia-  Da  the  tweaticth  on  order  for  a    ' 


dak.  3S  Id.  667;  Hibberd  v.  Smith,  39    W!ls  applied  for  aad  cianted.     The 
Id.  140'.  and  the  only  method  of  re-    proper  and  only  remeiH'  against  this 
order    on   demurrer    is    order  was  an  appeal:  Joaei  v.  Froet, 


throagH  appeal  from  the  jadgroent:    28Cal.  246-     Aa  order  oi 

Aehlq/  V.  Olmitead,  64  Id.  GIU.     An    retox  costs,  if  mode  after  Hie  cntiy  of 

order  aaataining  a  demurrer  to  a  com-    the  judgment,  ia  a  apecial  order  made 


plaint,  with  coets,  and  diemiasing  the  after  final  judKtiient,  from  which  a 
complaintnoleas  plaintiff  amends  and  appeal  lies.  If  such  order  is  mod- 
pays    costs  within    a  specified   time,      boioro  the  entry  of  judgment,  it  may 


cannot  be  reviewed  until  after  final  be  reviewed  by  on  appeal  from  the 

judgment  has  been  entered  dismissins  judgment:   Dooley  v.  Morton,  41   Id. 

the  complaint,  and  only  on  appeu  439. 

from  the  jadgment:  ElwAl  v.  Jolmaon,        An  injunctiou  order  may  be  ap- 

74  N.  Y.  80.  poalod:  Vmndall^.  Wooda,  6  Cal.  449. 

Mandamai,€ruo  uormnfo,  certiorari,  Itianotaocessary  fortherairtyagaiiut 

]iro/ubitioa.  — The  supreme  court  has  whom  an  order  has  passed  to  wait  un- 

Bppellatejurisdictioa  in  cases  of  these  til  the  injunction  has  already  issued 

writs:  Taylor  v.  McLain,  64  Cal.  613.  before  taking  his  appeal;  Ely  v.  /"rw- 

Appoalabls  orders.  — An  order  bit,   11   Id,  21)0.     The  section  covers 

to  be  appealable  must  be  ono  which  every  ciso  of  an  order  granting  an  in- 

not  ouU'  offccta  a  aubstantial  right,  junction  made  on  notice,  or  npou  or- 

but  winch   in  effect  determines  the  der  to  show  cause,  or  without  notice: 

action:  Slalev.  Brown,  5  Or.  119.  Sullivan  v.  Triniifo  O.  <S:  S.  M.  Co.,  33 

Any  appaolable  order  made  before  Id.  390.     Tho  appeal  from  a  judgment 

the  rcnibtion  of  final  judgment  ia  re-  granting  a  perpetual  injunction  does 

viewed  through  thcinatrunientalityof  not  stay  the  injunction:  Mrrced  3Im- 

au  oppoal  taien  from  the  judgment  i'13  Co.  v,  Fremonl,  7  Id.  130;  and  in 

itself;   and  any  special   order   made  Suifl    v,  S/i<T>ard,  64   Id.   423,   this 

after  final  jadgment  ia  of  itself  the  principle  waa  reaffirmed,  the  appel- 

sobjcct  of  appeal:  CaldencwX  v.  Pey-  late  court  saying  that  the  law  does 

an-,  42CaL  113.     If  tbe  jndgoliadno  not  contemplate  allowing  a  stay  in 

jurisdiction    to    milko    a.!    order    at  such  cases.     The  refusal  of  an  appli- 

chambcrs,  the  order  ia  nevertheless  cation  for  an  order  to  ahow  cause  why 

the  subject  of  an  appeal:  Boad  v.  Pa-  an  injunction  should  not  issue  is  not 

dirca,  30  Id.  633.  aa  order  refusing  to  grant  an  injuno- 

GruTitiny  or  r^wiing  new  trial — No  tiou:  Grant  v.  JoliraUm,  45  Id.  244. 

exception  can  bo  taken  to  on  order  on  Order  refusing  to  dissolve  on  iujonc- 

a  motion  for  a  new  trial,  nor  can  such  tion  is  appealable,  but  an  appeal  from 

order     be     considered     on    appeal;  snch  order  caonot  stay  the  powet  of 

Ktamey  v.   Sitodgra»i,    12   Or.   311;  the  coort  to  proceed  ia  the  action: 

Stait  V.  Better,  12  Id.  318.  Bliii  v.  Superior  Coart,  62  Id.  S43. 

Ot/ter  ordert  uMch  are  appealaUe.  —  An  order  providing  for  the  compensa- 

The  following  orders  were  hold  ap-  tion  of  a  receiver  ia  a  finat  order  af- 

peolahle:  On£r  refusing  to  vacate  on  tecting  a  substantial  right,  mode  after 

award:   Faadiild  v.   Daten,   38  CU.  final  decree,  anil  ii  therefore  appeal- 
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^ „ _  .      „.  ,  _2  Id-  492.     An  order  va- 

d  by  the  Goneral  statute  reUt-  eating  aa  order  of  inference:  ffoilingi 

iug  to  appeals,  but  may  be  reviewed  v.  Cimvingham,  35  Id.  553.     An  order 

in  the  manner  preacribed  by  rules  of  itriking  out  immaterial  portions  of 

the  supreme  court;  Martin  v.  Martin,  pleadings:  StUtrr  v.  San  Fraariteo,  36 

]  4  Or.  165.  Id.  114.     An  order  dismisains  a  cross- 

Ordfrt  not  appadabk.  —  A   discre-  complaint  on  demurrer  to  the  same; 

tionary  order  is  not  reviewable  on  ap-  DanieU  v.  Larudale,  38  Id.  567.     An 

jjeal;  Birileyv,  WiUiams,  6  Or.  71;  ei-  order  made  on  a  contempt  o£  court: 

CEpt  perhaps  for  abuse  of  discretion.  Aram   v.    Sliallenbu-ga;   il   Id.   275j 

The  following  are  among  orders  not  ap-  LariJxe  v.  Selby,  62  Id.  506.     Find- 

pealable:  AnordcTmakiaganewpar^  ings  and  concluBions  of  law;   Thrmip- 

ilefendwit:    Brck   v.   San    Franeigco,  ton  v.  Lyneh,  43  I<L  482.     An  order 

4  Cal.  375.     An  order  refusing  leave  Tcfiuing  a  continnancc:  HanuzlAy  v. 

to  sue  private  corporation;  Slate  v.  Hbrion,  46  Id.  546.     An.  order  made 

Oregon  Gnut.  ify  Co.,  2  Or.  255.    An  before  JDdgmenC  ataying  tH  proceed- 

order  made  before  final  judgment,  re-  ingB  until  further  order;   Riadai  v. 

fnsing  to    transfer  a  cause  from  a  Craig,  21  Id.  419;  Avery  v.  Superior 

state  district  court  to  a  United  States  Court,  57  Id.  247.     An  order  denying 

circuit  court;   Brooke  v.  Calderwood,  a  motioii  for  a  nonmit;   CJirittie  v. 

I9Cb1.  125;  ii'i<(iiav.iom6,20r.340.  CArirtfe,  63 Id.  26.     An  order  gobrti- 
Auordcrenteringadefault:  R 
V.  CompUm,  23  Cal.  650;    Scoti 
EaM  Braneli  Ja.   Co.,  66  Id.  (  .    ,     _ 

rofusing  to  set  aside  a  default;  Tn-  v.  Sharp,  54  Id.  590.     An  oriler  deny. 

{amho  V.  Comonc'e  M.  <t  M.  Co.,  67  ing  a  motion  for  a  new  trial;  Holma 

a.  503;  or  refuting  to  enter  judg-  v.  MfCieary,   12  Pac   G.  L.  J.   246. 

mentby  default:  Sroadrilj/iv.  TmtU,  An  order  denying  a  motion  to  set 

60  Id.   412i  S.   C.,   G2   Id.  GI5.     An  aside  a  final  order  of  condemnation  of 

order  sustaining  or  overrulinsj  a  de-  land:  Cal.  S.  R.  R.  v.  S.  P.  B.  Jt.,  3 

murrer;  Jfom;/u  v.  .Emmc,  4  Id.  308;  WestCoaat  Rep.  52.     An  order  strik- 

Moi^oa   v.    ktlmalxr,    30   Id.    529;  iuff  out  an  answer:  BuH  v. //oi/jeion,  4 

whether  upon  consent  or  not:  Conniff  Id.  610.     An  order  appointing  a  re- 

V.  i'oAn,  54Id.  283.     The  only  methoil  ceiver    in    an     action    of     partition; 

of  review  is  by  appeal  from  the  lin.-il  Emtric-v.  Aboarado,  C4  Cal.  539.     An 

jndgment:  Wi6flrdv..Sn!a/i,39IJ,  145;  order  denying  a  motion  in  arreat  of 

Agard  ».   VaJeiiaa,  39  Id.  292;  Adilcij  judgment  is  not  appealable:  Ptople  v. 

V.  Olnatead,  54  Id.  616.     An   orier  MatUam,  64  Id.  157. 
'1i""'"'"g  an  action  as  to  one  party, 

Oct  28, 187*.         §536.   [526.]    Any  party  to  a  judgment  or  decree 
i^vioivni,     other  than  a  judgment  or  decree  given  by  confession,  or 


"  for  want  of  an  answer,  may  appeal  therefrom.  The 
party  appeaHng  is  known  as  the  appellant,  and  the  ad- 
verse party  as  the  respondent;  but  the  title  of  the  action 
or  suit  is  not  changed  in  consequence  of  the  appeal. 

Wbo     may    appeal  ~  "  Any  Braneh  Miitinq  Co.,  66  Id.  625.     If 

party  "    means  any     party    to    the  the  appellant  is  neither  a  party  nor 

action;  SenUr~t.  Dtmal,  38  Cal.  G40;  privy  to  nor  aggrieved  by  the  jnde- 

Montgomery  v.  Leavenwoi'th,  2  Id.  67.  meat,  the  appeal  will  be  dismiased; 

But  a   purchaser  at  a   sale  of  real  Dunphy  v.  Poirero  Co.,  4  West  Coast 

estate  by  the  administratrix  was  al-  Rep.  526.     The  test  as  to  whether  a 

lowed  to  appeal  from  the  order  of  the  party  is  aggrieved  or  not  is,  "  Would 

probate  court  directing  a  resale:  Es-  the  party  have  had  the  thing  it  the 

(a(eo/Bo(on<(,  &5Id.  310.     Although  erroneous  judgment    had    not    boen 

tbo   appellant   is  a   defendant,  if   no  given!"     if  the  answer  is  "  yea,"  ho 

jndgitient  ia  rendered  a^inst  him,  he  is  a  party  aggrieved;  bnt  his   right 

cannot  appeal  from  it:  Scotland  v.  Batl  must  be  the  immediate  and  not  the 
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remote  couBeqaeace  of  the  jndgmeDt:  *o:  PeopU  t,  QtorI,  45  Id.  97;  and  so  Oct.  2*.  vni, 

Adana  v.  Wonda.  8  CbI.  314;  S.  C,  in  .AfiUerv.  Aite,  60  Id.  135,  an  appeal  «2. 

68  Am.  Dec  313;  WUham  v.  Ouyn,  2  from  an  ezjwrte  order  granting  a  writ  i*Ji_'°'"^*' 

Stand.  46;   Dema»  v.   ToUii  Jft.    ly.  of  aaaiEtance  was  digmiaaed,  ths  ap-  L. 

Co.,  10  Col.  360.     If  the  respondent  pellanta  not  being  parties  to  the  niit 

has  nia,ile  the  appellants  parties,  and  or  made  parties  to  the  motion, 
obtained  an  injanctioQ  against  tiiem,        Adtxrupartt/.  —  Every  party  whose 

be  cannot  say  they  ore  not  parties  interest  in  the  snbjeot-matter  of  the 

aggrieved,   tbongh    tbey  have   been  appeal   is    adverse    to,    or   will    be 

m^e    partieB   irregnlarly :    Jona  v.  slfected  by,  the  reversal  or  mi.difica- 

Tjdompwis,  12  Id.    191;    Bklx^ton  v.  tion  of  the  jndgnierit  or  order  from 

Conijian,   23   Id.   610.      A   part]'   i«  which  the  appeal  has  been  taken  is 

entitled   to  appeal    from  such   pro-  on  "adverse  party,"  irrespective  of 

ceediogs    only  as   injuriously  anect  whether  he  is  plaintiff,  defendant,  or 

him:  People  v.    Wilton,   26  Id.   127;  intervener:  SeiUtr  v.  Bawil,  3S  Cal. 

Caldenaiod  v.  Brooki,  28  Id.  153.     A  S40;  Thompxm  v.  ElLmortA,  1  Barb. 

party  who  recovc^d  judgment  and  Cb.  627;  Cotav,  CarroU,  28  How.  Fr. 

assigned  it  before  the  commencement  436. 

of  an  action  to  enjoin  the  collection  of         Want  of  partire.  —  An  appeal  will 

the  same  cannot  be  heard:  ifoHsv.  not  be  dismissed  for  want  of  parties 

Dtfff',  43  Id.  486.    One  who'  is  not  a  where,  as  between  the  parties  to  the 

party   to  the  record  cannot  wpeal  appeal,   a  decree    can    be    rendered 

from  an  order  granting  a  writ  of  as-  withont  affecting  the  rights  of  other 

aistance;  he  most  move  to  vacate  the  parties  below  vho  are  not  parties  to 

writ,  and    thus  get  on  record,  and  the  ^Ppe^'  PoppUltm  v.  ffelaon,   10 

appeal  from  the  order  refusing  to  do  Or.  43L 

537.  [527.]     An  appeal  shall  be  taken  and  perfected  in  oct «?,  isjo, 
the  manner  prescribed  in  this  section,  and  not  otherwise.  — ■ 

1.  The  appellant  shall  cause  a  notice  to  be  served  on  b£e?uid'pet- 
the  adverse  party,  and  file  the  original,  with  proof  of 

service  indorsed  thereon,  with  the  clerk  where  the  judg-  ^S""  P"!!'^ 
ment  or  decree  is  entered.     Such  notice  shall  state  that  Jj'or^m. 
the  appellant  appeals  from  the  judgment  or  decree  of  the  ljof:M»: 
circuit  court,  or  some  specified  part  thereof,  and  in  case  "'''■^"■ 
the  judgment  he  one  rendered  in  an  action  at  law,  shall 
specify  the  grounds  of  error,  with  reasonable  certainty, 
upon  which  tbe  appellant  intends  to  rely  upon  the  ap- 
peal; but  in  case  the  appeal  be  from  a  decree,  it  shall 
not  be  necessary  to  specify  any  such  grounds  of  error, 

2.  Within  ten  days  from  the  service  of  notice  of  the  {^  gj-  J^ 
appeal,  the  appellant  shall  file  with  the  clerk  an  under-  |*  gj;  ^ 
taking  as  hereinafter  provided.     Within  five  days  there- 
after, the  adverse  party  shall  except  to  the  sufficiency  of 

the  sureties  in  the  undertaking,  or  he  shall  be  deemed 
to  have  waived  bis  right  thereto. 

3.  The  qualifications  of  sureties,  in  an  undertaking  on  »  ^'-  *»• 
an  appeal,  shall  be  the  same  as  in  bail  on  arrest,  and  if 
excepted  to,  they  shall  justify  in  like  manner. 
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4.  Prom  the  expiration  of  the  time  allowed  to  except 
-  to  the  suretiea  in  the  undertaking,  or  from  the  justifica- 

it^aiia  p«r-  tion  thereof,  if  excepted  to,  the  appeal  shall  be  deemed 
perfected.  When  a  party  in  good  faith  gives  due  notice 
of  an  appeal  from  a  judgment  or  decree,  and  thereafter 
omits,  through  mistake,  to  do  any  other  act,  including 
the  filing  of  an  undertaking  or  other  act  as  provided  in 
this  section,  necessary  to  perfect  the  appeal,  or  to  stay 
proceedings,  the  court  or  judge  thereof,  or  the  appellate 
court,  may  permit  an  amendment,  or  performance  of 
Buch  act,  on  such  terms  as  may  be  just. 

5.  An  appeal  to  the  supreme  court  shall  be  token  by 
serving  and  filing  the  notice  of  appeal  within  six  months 
from  the  entry  of  the  judgment  or  decree  appealed  from, 
or  to  the  circuit  court  within  thirty  days  after  such 
entry,  and  not  otherwise. 

Notice  of  appeal  Kenerally-  —  8  I<1-  '47.    It  U  not  mfficient  to  ttate 

Serving  and  filing  □[  the  Dotice  of  a,p.  goneroUy  ia  the  notice  that  the  errors 

Saal  orii  indispengable  to  give  jung-  relied  on  consisted  in  admitting  and 
ictioa  to  tbn  appellate  court,  and  a  excluding  testimony,  aa  sliown  by  the 
waiver  of  filing  by  the  stipulation  of  bill  cf  exceptions;  Narthern  Pac  T. 
tba  parties  is  not  equivalent  to  the  Co.  v.  Lowenbenj,  II  Id.  2S7;  or  that 
fitiogof theooticc;  fnrconsent,  though  the  decision  "is  against  law";  State 
it  may  waive  error,  cannot  confer  ju-  v.  McKiiinon,  8  Id.  487.  The  notice 
risdiction:  Oliverv.  Hartxy,  5  Or.  360)  may  contain  appeals  from  Bercral 
BomU  V.  Hiclanan,  29  Cal.  463j  Coffin  orders;  but  care  must  be  taken  to 
V.  3VaCf,  3  Caincs,  120;  XoiDV.  Jfi«,  S  have  the  record  upon  each  appeal 
Johnt.  409;  Lindeay  v.  McClelland,  complete  and  intelligible:  PeoAe  t. 
1  Bibb,  262;  Onatby  v.  Lyiuh,  Litt.  Center,  61  CaL  191.  The  notice  of 
Sel.  Cos.  303;  Barilx  v.  Fowler,  3  Litt.  appeal  from  a  decree  need  not  specify 
332.  A  stipulation  that  an  appeal  grounds  of  error,  as  the  case  will  be 
has  been  duly  perfected  is  coaclosive  tried  anew ;  Levtit  v.  Leima,  4  Or.  209. 
in  the  appellate  court,  and  cannot  be  Tho  notice  of  appeal  should  with 
avoided  there  on  the  ground  of  mis-  reasonable  certainty  describe  the  do- 
take;-  Carty  v.  Bnwn,  68  Cal.  180.  cree  appealed  from,  the  ooort  render- 
Thc  sufficiency  of  a  notice  of  appeal  ing  it,  tho  parties,  and  the  fact  that 
must  appear  on  its  face:  Nevpach  v.  one  or  the  other  intends  to  appeal: 
Jordan,  13  Or.  246.  The  notice  must  Christian  v.  Etxtm,  6  Or.  253;  Lu»e  \: 
be  <lirected  to  the  adverse  party,  and  Xuw,  9  Id.  149. 
must  notify  him  that  the  appellant  The  filing  of  the  notioe  of  appeal 


ting:  SucOolder  v.  Buerg,   10 
;   Wei»»  V.  Jadaon,  8  Or,  529 


o  restrict  the  power  of  a  Cal.  482;   Wei»»  v.  Jadaon,  8 

court  upon  an  appeal  from  part  only  The  manner  of  service  of  notice  of 

of  a  decree  to  that  part  only:  Shook  appeal  may  be  in  accordance  with  the 

V.   Coleman,  12  Id.  239.  proviiiionB  of  title  3,   chapter  G,    of 

The  supreniD  court  wQl  confine  its  this  code:  lAndlry  v.  Wallii.  2  Or.  205. 

examination  of  errors  to  the  matters  The  appellant   may  abandon  his  ap- 

BBsigned  in  tho  notice  of  appeal,  oi.  peal,  and  eivo  a  second  notice  of  ap- 

copt  where  want  of  jurisdiction  ap-  peal,  if  all  within  tho  time  fired  by 

pears  from  the  record:   Wetseman  v     ' — ' 1— .  .u ■     .r..i_j 

Stiadl,  10  Or.  73;  State  v 
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Service  of  notice  of  Bppeal  oau  be  Id.  94,  vrheM  ■  motioa  to  dinniai  iras  Oct. : 

made  upon  the  party  or  ma  attorney,  denied  on  tbe  gronnd  that  no  appeal  S7. 

bat  oijy  ou  hie  attorney  when  he  re-  wa»  pending,  Sie  notice  not  having  "    ~ 

■ides  in  the  county;  Carr  v.  Hwrd,  3  boen  served  in  dme. 
Or.  160;  Rtet  v.  Reel,  7  Id.  19.    Where        Where  the  notice  of  appeal  is  de- 

the  reiddence  is  nnlcnown  service  may  fective,  the  only  jndgineut  which  can 

be  mode  on  the  connty  clerk:  HoUa-  be  rendered  is  Uiat  of  dismissal:  ^i!7>- 

day  V.  BUiot,  7  Id.  483.     The  notice  mdi  v.  Jordan,  13  Or.  246.     It  is  too 

mnat  be  served  on  all  th«  adverBS  Iste  to  apply  for  leave  to  perfect  aa 

parties  whose  rights  may  be  affected  appeal  after  such  a  dismissali  Cron 

liy  a  reversal  of  the  jadgment  ap-  v,  Cldche»ter,  4  Id.  141. 
pealed  from:   WiltiajH*  v.  Santa  Clara        Undertaking  on    app«&l:    See 

M.  Co.,  i  West  Coast  Rep.  Q16.  next  section,  etc. 

To   perfect  an  appeal,   the  notice        Time  for  taking appeaL — Jadg- 

rnnst  be  accompanied  by  proof  of  ser-  ment  muet   bt    entered.  —  An    appeal 

vice  in  the  form  of  an  mdorsement  from'a  judgment  will  not  liemitu  the 

thereon:   Brine  v.  Starr,   (3   Or.  207.  judgment  has  been  entered:  Loi«t»  v. 

The  retnm  of  service,  if  Imperfect,  may  /oeoAs,  63  Cat.  25;  Miller  y.  Sharp,  Si 

be  amended  to  conform  to  the  facts:  Id.  590;   MeLaughUn  v.   Doherty,  54 

DMi  V.   NidMO,   2  Id.  202;  Linilleji  Id.  519;  Prealon  v.  Nairat.  54  Id.  6«; 

V.   Wailii,  2  Id.  204;  Seeleif  v.  Sebat-  Tremuih  v.   JTarnngton,    54  Id.    273; 

(inn,  3  Id.  363.     The  service  ia  iosnffi-  Tlioniaii  v.  A  nderton,  55  Id.  43;  Peopfa 

dent  if  it  fails  to  show  that  it  was  v.  CoUer,  61  Id.  101.     Auappealfrom 

made  between  tix  in  the  morning  and  a  judgment  before  entry  may  be  dia- 

nina  o'clock  in  the  evening:  Rta  v.  misued:  AfcLaKyhlin  v.  Dolierti/,  tupra; 

Recti,  7  Id.  78.  Thoiaat  v.  Anderson,  nupra;  see  inj'i'a. 

The  practice  with  reapeet  to  "at-  If  the  record  ahows  that  the  notice  of 

tempted  appeals  has  not  Men  uniform,  appeal  was  not  served  in  time,  no  ap- 

Sometimestheyhave  been 'dismissed.'  peal  is    pending,   and  a  motion   to 

Butassachdismiasals  should  bewith-  dismiss  will   be   denied:    Harlan  v. 

out  prejudice,  the  form  of  the  order  Pratt,  50  Id.  94.    The  modification  of 

ia  not  very  material.    We  consider  tt  a  jadgment  made  a«  the  result  of  a 

better  pr&ctice,  however,   simply  to  motion   for  a  new  trial  is,  in  effect, 

refnee  to  hear  the  party  who  claims  the  rendition  of  a  new  judgment,  and 


o  have  appealed,  without  having  ap-  a  party  may  appeal  at  any  time  witb- 
pealed  in  fact":  Biagi  v.  Bouxt,  63  in  one  year  after  it*  reniUtioni  ifanu 
CaL  3S4;  and  see  Harlan  v.  PraU,  SO    v.  Haleg,  45  Id.  64. 


%  538.    [528.]    The  undertaking  of  the  appellant  shall  oct  ii,  ims. 
be  given  with  one  or  more  sureties,  to  the  effect  that  the  - 


appellant  will  pay  all  damages,  costs,  and  disbursements  on  ap^^°^ 
which  may  be  awarded  against  him  on  the  appeal;  but 
Such  undertaking  does  not  stay  the  proceedings,  unless  c^n'nS."" 
the  undertaking  further  provides  to  the  effect  follow- 

.  8  Or.  209. 

mg:  — 

1.  If  the  judgment  or  decree  appealed  from  be  for  the 
recovery  of  money,  or  of  personal  property,  or  the  value 
thereof,  that  if  the  same  or  any  part  thereof  be  affirmed, 
the  appellant  will  satisfy  it  so  far  as  affirmed; 

2.  If  the  judgment  or  decree  appealed  from  be  for  the  sor.Mo. 
recovery  of  the  possession  of  real  property,  for  a  partition  < 
thereof,  or  the  foreclosure  of  a  lieu  thereon,  that  during 

the  possession  of  such  property  by  the  appellant  lie  will 
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not  commit,  or  suffer  to  be  committed,  any  waste  tlicrc- 
-  on,  and  that  if  such  judgment  or  decree  or  any  part 
thereof  be  affirmed,  the  appellant  will  pay  the  value  of 
the  use  and  occupation  of  such  property,  so  far  as  af- 
firmed, from  the  time  of  the  appeal  until  the  delivery  of 
the  possession  thereof,  not  exceeding  a  sum  therein 
specified,  to  be  ascertained  and  fixed  by  the  court  or 
judge  thereof; 

3.  If  the  decree  appealed  from  requite  the  transfer  or 
delivery  of  any  personal  property,  unless  the  things  re- 
quired to  be  transferred  or  delivered  be  brought  into 
court,  or  placed  in  the  custody  of  such  officer  or  receiver 
as  the  court  may  appoint,  that  the  appellant  will  obey 
the  decree  of  the  appellate  court.  The  amount  of  such 
undertaking  shall  be  specified  therein,  and  be  fixed  by 
the  court  or  judge  thereof; 

4.  When  the  decree  appealed  from  is  for  the  fore- 
closure of  a  lien,  and  also  against  the  person  for  the 
amount  of  the  debt  secured  thereby,  the  undertaking 
shall  alao  be  to  the  effect  that  the  appellant  will  pay  any 
portion  of  such  decree  remaining  unsatisfied  aMr  the 
sale  of  the  property  upon  which  the  lien  is  foreclosed. 

When  the  decree  appealed  from  requires  the  execution 
of  a  conveyance  or  other  instrument,  execution  of  the 
decree  is  not  stayed  by  the  appeal,  unless  the  instrument 
is  executed  and  deposited  with  the  clerk  within  the 
time  allowed  to  file  the  undertaking,  to  abide  the  decree 
of  the  appellate  court. 


1  the  consequence  that  the  undertaking  ha* 

■une  aa  in  arrest  and  bail:  See  the  pre-  heen  accepted  and  Sled  hj  the  clerk; 

ceding  section,  and  Hea  jostification  ho  had  no  discretion  in  the  matter: 

ot  1h3,  atae,  %  119  [117].     Affiilavits  Chipin  v.  Brodtr,   IC  Id.  423.     The 

o(  surstiea  in  an  undertaking  on  ap-  nndertakiiig  inay  be  tiled  at  any  time 

peal  ae  to  thoir  qualiCcatioua  must  be  after  tlie  notice;  if  Gled  in  the  same 

nled  with  the  nndertaking:  IloUomb  day  the  (ilin;;  ia  goo<l,  and  it  will  be 

v.  Teal,  i  Or,   352;  Alhermn  v.  Mar-  preanmed  to  Lave  been  filed  after  tbo 

tluill,  6  Id.  412;  Stalt  v.  Jfc^iniioM,  8  notice  of  appeal:  Poppleioit  t.  Nelion, 

Id.  207.  10  Or.  437;  but  the   filing   must  be 

Undertakings  on  appeal  ^en-  within  ten  days  after  the  notice  ia 

(WaUy.  —  If  an  undertaking  on  ap-  served:  Canyon  R.  Co.   v.  Laiertnet, 

pcil  is  filed  beforethe  notice  of  appeal  3  Id.  519;  and  it  filed  after  that  tim« 

1  i  lilcd  und  served,  tie  appeal  wdl  be  it  wiQ  bo  too  late:  Croat  v.  Clikhetler, 
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4  IJ.  114;  oven  though  filed  on  the  coart,  it  aj 

eleventh  day;  Northfm  F.  T.  Co.  v.  appealed    l  , 

Lmaenbtrn,  II  Id.  287;  and  the  appe&l  directions  to  enter  a  different  jud^- 
will  be  diBRiisMd.  lEthesurotieaaro  ment.  it  was  held  that  the  CDoditiDiu  °°2pSil°' 
excepted  to,  tbe  appellant  cannot,  of  snch  bond  were  not  broken,  and 
under  this  section,  proceed  OS  in  §  117  tbat  no  action  wonld  lie:  Chase  v. 
(115],  and  file  a  new  undertaking:  Sia,  10  Id.  £17.  The  law  pT«enniei 
Si'miwn  T.  SimiMn,  9  Id.  335.  But  an  appeal  bond  was  eiecuted  at  tbe 
the  appellant  may  apply  for  Icaro  to  request  of  appellant;  Boilie  v.  Lorn, 
file  a  bond  where  the  time  therefor  16  Id.  73.  The  juitifioatioD  of  the 
has  expired:  Simieonv.  Shniton,  9  Id.  sureties  forms  no  part  of  their  con- 
335,  The  Supreme  Court  can  and  will,  tract,  and  bail  are  liable  thtmgh  they 
in  case  of  accident  or  mietake,  allow  do  not  justify  to  the  proper  amount: 
the  appellant  to  Balwtitute  a  Bul&cient  Pfople  v.  S/Jrlei/,  18  Id.  121.  Where 
undertaking  for  a  defective  one,  even  an  undertaking  not  required  by  law 
after  the  statutory  period:  Ralie  v.  is  exacted,  no  liability  results  from 
UamiUon,  16  Cal.  32.  An  appellant  its  execution:  People  v.  Caiannee,  20 
cannot,  under  Bubdivislou  4  of  S  527,  Id.  528.  Tlie  sureties  are  liable  on 
have  permission  to  file  a  new  under-  the  dismissal  of  an  appeal:  Ellii  v. 
taking  for  appeal,  without  making  Hull,  23  Id.  IGO;  C!iase  v.  Beraud,  20 
it  appear  to  the  aatiefaction  oE  the  Id.  13S.  In  an  action  on  an  nnder- 
court  that  his  omission  to  file  a  Buffi-  taking  on  appeal,  it  is  a  snffioient 
cieat  undertaking  within  the  time  aTennent  of  the  delivery  of  the  un- 
allowed by  subdivisioa  2  of  said  sec-  dertaking  if  the  complaint  show 
tioa  has  occurred  throuah  unavoid-  tbat  it  was  filed  in  the  clerk's  office; 
able  accident  or  excusable  mistake;  Holmes  t.  Okm,  23  Id.  268.  Wben- 
Pendiue  v.  Burton,  9  Or.  178;  Z>e  ever  tha  Uabilit;  of  sureties  is  fixed 
Lasluiiiiav.  Selhoood,  10  Id.  61.  Bat  by  the  rendition  of  a  judgment  in 
the  motion  to  file  a  new  undertaking  favor  of  the  plaintiffs,  tho  sureties 
muat  be  mode  before  a  motion  to  die-  have  a  right  to  tender  tbe  plaintiff  • 
tniss  the  appeal  is  brought  on  for  the  full  amount  of  the  judgment,  and 
hearing:  State  v.  MeKinmoTe,  8  Id.  if  he  refuses  to  receive  the  same  tho 
207;  Alhermn  v.  Mdiaffy,  6  Id.  412.  sureties  are  discharged.  Whare  tlio 
Tbo  dismissal  of  en  appeal  b^  order  means  of  satisfying  the  dabt  snbse- 
ot  tbe  appellate  court  for  detects  in  quontly  come  into  the  bands  of  the 
the  undertaking  of  appeal  itself  does  creditor,  and  he  does  not  avail  him- 
not  operate  a*  an  aMrmance  of  the  self  of  such  means,  bnt  parts  with 
judgmcut  appealed  from:  Slaie  v.  them  without  tbe  knowledge  or  con- 
McKianon,  8  Id.  486.  sent  of  the  surety,  the  surety  is  dis- 
Underlakind  must  not  be  Unated  in  charged:  Hayu  v.  /ostriAi,  26  Id.  535; 
omounfSiiU^'v.  McATinniore,  80r.  207.  Balder  v.  Brigtii,  8  Pick.  121;  8.  C. 
Liabililj/  on  underlalmg.  —  Only  19  Am.  Dec.  311;  Hayti  v.  Ward,  4 
those  who  sign  au  undertaking  or  in-  Johns.  Ch.  122;  S.  C,  8  Am.  Dec. 
junction  are  liable  on  it;  lAndeay  v.  554.  The  sureties  on  an  appeal  bond 
Flint,  4  Cal.  68;  Tismt  v.  Darling,  9  are  liable  though  tlm  appeal  13  not 
Id.  285.  An  allegation  in  a  complaint  taken  within  time :  Halhitway  v.  Dana, 
on  an  undertaking  on  appeal  that  the  33  Col.  160. 

undertaking  was    perfected   for   the        Tlie  jurisdiction  of  the  court  in  the 

pDr{>ose  of  perfecting  the  appeal  and  case  in  which  the  undertaking  waa 

staying  the  execution  of   tho  judg-  given  cannot  bo  questioned   by  the 

meat,  followed  by  on  allegation  as  to  sureties;  for  the  judgment  of  the  ap- 

the  hearing  and  determinatiou  of  the  pellate  court  is  conclusive  upon  the 

appeal    by  the  supreme  court,   was  appellant  aa  to  the  jurisdiction  of  tbo 

btld  a  eumcicnt  averment  of  a  consid-  court,  as  well  as  all  otber  matters  in- 

eration:  Cnrlis  v.  Hiohardt,  9  Id.  37.  volved  in  the  case,  and  is  therefore 

There  is  no  necessity,  in  suing  on  an  concliisive    upon    his    sureties    also; 

undertaking  on  appeal,  to  aver  tho  Mtii-dock   v.    Brooie,     38    Cal.    600; 

issuance  of  execution:  Tieiot  v.  Dar-  Ilatliauiay  v.  Davis,  33  Id.  101;  liid- 

ling,  9  Id.  285;  Palmar  v.    Vance,   13  din  v.    Baier,    13   Id.    295;   Irwia   v. 

Id.  653.     Where,  in  an  action  on  an  Baxba,   25   Id.   223.     To    discharge 

appeal  bond,  conditioned  to  pay  the  tho  sureties  on  appeal,  it  must  appear 

judgment  appealed  from  if  the  same  that  the  judgment  has  been  paid,  and 

■bould  be  affirmed  by  the  appellate  non-paymeot  of  the  judgment  may  be 
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have  Usneil  an  execution  against  Uis 
principal  had  ha  desirsd  to  do  hi,  be 
cannot  proceed  against  Eoretiea  as 
appeal:  PameU  v.    Haneoet,   4S  Id. 

What  it  an  affirmante.  —The  dii- 
miasal  of  the  canso  bj  the  appellant, 
>r  a  judgment  of  disDiisBal  tor  irant 


shown  by  the  ploiotiEF  by  other  testi- 
mony as  veil  as  by  the  retnm  of  a 
"  executtoa  unaatisftod;  A'H'cttou  i 
Chaiterlm.  7  Cal.  573;  Tumi  v.  Dar- 
ling,  0  Id.  283;  Hubner  v.  Toumnnd, 
8  Abb.  Pr.  237;  Mifrdod:  v.  Brooli, 
38  Cnl.  COO.  An  undertaking  on  at- 
tachment is  Bu  original,  independent 

coDtiact  on  the  part  of  the  sureties,  of  prosecution,  irui  not  release  in« 
and  must  be  construed  in  conoec-  bail  or  sureties,  for  this  would  be  a 
tion  nith  Uie  statute  which  authorizes  fraud  od  the  respoDdent;  but  a  vol- 
it.  If,  in  an  undertaking;  on  an  at-  nntary  withdrawal  of  the  appeal  b; 
tachmcnt,  a  word  is  omitted  by  mis-  both  parties,  and  a  aettlcmeut  by  con- 
take,  and  by  looking  at  tbo  whole  nn-  sent,  is  not  an  affirmance,  and  the 
derlaking  and  tho  statute  it  is  appar-  bond  falls  with  tbe  settlement;  Oi- 
ent  what  word  was  intended  to  have  born  v.  Ilmdrielton,  6  Cal.  17o.  The 
bean  inicrted,  the  omitted  word  may  guraties  ara  bound  if  tbo  appeal  is 
bo  supplied,  and  tho  contract  read  as  dismissed  for  neglect  to  proaecatei 
if  it  bad  been  ex]>resBed  without  first  KarCltv.  Liglii,  15  Id.  327.  Tlie  af- 
reforming  it  by  supplying  the  omit-  Hrmonce  of  tlie  iudgmeut  as  to  one  of 
ted  word:  Franixt  v.  Stem,  44  Id.  two  joint  appellants  is  snffictent  to 
168.  Unless  the  case  bo  in  such  a  hold  the  Buretiea;  Wood  v.  Or/ord,  66 
condition  as  that  the  plaintiff  might    Id.  157. 

§  539.    [529.]     When    tho  proceedings  arc  stayed,  if 

-  perishable  property  has  been  seized  to  satisfy  or  secure 
the  judgment  or  decree,  or  has  been  directed  to  be  sold 
thereby,  the  court  or  judge  thereof  may  order  the  prop- 
erty to  be  sold  as  if  the  proceedings  were  not  stayed,  and 
the  proceeds  thereof  to  be  deposited  or  invested  to  abide 
the  decision  of  the  appellate  court.  The  court,  or  judge 
thereof,  in  its  discretion,  may  dispense  with  or  limit  the 
further  undertaking  required  by  subdivisions  1,  2,  3,  and 
4  of  section  538  [528],  when  the  appellant  is  an  executor, 
administrator,  trustee,  or  other  person  acting  in  an- 
other's right.  In  cases  not  provided  for  in  such  subdi- 
visions, when  an  appeal  is  perfected,  with  an  undertaking 
for  the  appeal  only,  proceedings  shall  be  stayed  as  if  the 
further  undertaking  therefor  had  been  given. 

§  540.   [530.]     If  the  judgment   or  decree  has  been 

-  given  in  an  action  or  suit  upon  a  contract,  notwithstand- 
ing an  appeal  and  undertaking  for  the  stay  of  proceed- 
ings, the  respondent  may  proceed  to  enforce  such 
judgment  or  decree,  if  within  ten  days  from  the  time 
the  appeal  is  perfected  he  filed  with  the  clerk  an  un- 
dertaking, with  one  or  more  sureties,  to  the  effect  that 
if  the  judgment  or  decree  be  reversed  or  modified  the 
respondent  will  make  such  restitution  as  the  appellate 
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court  may  direct.     Such  uodertalciog  may  be  excepted  octu,iw-i. 

to  by  the  appellant  in  like  manner  and  with'like  effect  

as  the   cndertaking  of   an  appellant,  and    the   sureties  on  appeal. 
therein  shall  have  the  same  qualifications. 

§541.    [531.]     Upon  the  appeal   being  perfected  the  Feb.  smbss, 
appellant  must  by  the  second  day  of  the  next  regular  i**»o(i8S9, 

term  of  the  appellate  court  thereafter,  file  with  the  clerk 

of  such  court  the  transcript  of  the  cause  as  provided  in  flimeo'- 
this  section,  and  thereafter  the  appellate  court  has  juris-  ^q^  ^^l 
diction  of  the  cause,  and  not  otherwise.  ior^ss. 

1.  The  transcript  is  a  copy,  certified  by  the  clerk,  of  the  lior^^. 
roll,  or  final  record,  or  the  pleadings,  orders,  papers,  and  uorau. 
journal  entries  that  constitute  such  roll  or  record,  to- 
gether with  a  copy  of  the  notice  of  appeal,  and  any  order 
enlarging  the  time  to  file  the  transcript,  and  a  certificate 

of  the  filing  of  the  undertaking,  whether  by  the  appi^l- 
lant  or  respondent,  the  names  of  the  sureties  therein,  the 
amount  thereof,  if  the  same  is  specified,  and  if  given 
by  the  appellant,  whether  the  undertaking  ie  given  for 
an  appeal  only,  or  a  stay  of  proceedings  also. 

2.  If  the  appeal  is  from  a  decree,  the  clerk  shall 
attach  together  the  teatimouy,  depositions,  and  other 
papers  on  61e  in  his  office  containing  the  evidence  henrd 
or  offered  on  trial  in  the  court  below,  and  append  thereto 
his  certificate  to  that  effect,  and  deliver  them  to  the  ap- 
pellant with  the  transcript,  taking  therefor  his  receipt 
in  duplicate,  one  of  which  he  shall  file  in  his  office,  and 
deliver  the  other  to  the  respondent  when  so  requested. 
For  the  purpose  of  acquiring  jurisdiction  by  the  appel- 
late court,  Kucb  evidence  shall  be  deemed  a  part  of  the 
transcript  and  shall  be  filed  therewith. 

3.  If  the  transcript  is  not  filed  with  the  clerk  of  the  ap- 
pellate court  within  the  time  provided,  the  appeal  is  to 
be  deemed  abandoned,  and  the  effect  thereof  terminates; 
but  the  court  or  judge  thereof  may,  upon  notice  to  the 
respondent,  and  such  terms  as  may  be  just,  by  order  en- 
large the  time  for  filing  the  siime;  but  such  order  shall 
be  made  within  the  time  allowed  to  file  the  transcript, 
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Fab. 36,1889,     aud  shall  not  extend  it  beyond  the  term  of  tlie  appellate 
MO.""***'     ''^^'^  next'foUowing  the  appeal. 

4.  If  the  appeal  be  abandoned  as  provided  in  subdi- 
vision 3  of  this  section,  thereafter  the  judgment  or  de- 
cree, so  far  as  it  is  for  the  recovery  of  money,  may  be 
enforced  against  the  sureties  in  the  undertaking  for  a 
stay  of  proceedings  as  if  they  were  parties  to  such  judg- 
ment or  decree. 

When  fllad.  —By  Bastion  641  of  Effect  of  not  flling  in  tlie  time 

the  coda,  tha  appellant  is  required  to  nllowed  by  law.  —  Where  P.  per- 

fila  with  ths  clerk  of  the  appellate  fected  na  appeal  to  the  aupreme  court 

cocrt  the  transcript  of  the  cause  by  from  a  circuit  court,  but  failed  to  tile 

tha   (aeond  d&y  of   the  next  regular  hl«  transcript  as  provided  by  the  code, 

term  of  said  coart  after  the  appeal  U  it  waa  held  that  the  court  had  do  jnris- 

porfected;  Buah  v.  Gdiev,  16  Or.  267.  diction  to  grant  an  order  allowiug  the 

When  perfected.  —  When  the  no-  transcript  to  be  Sled  nunc  pro  lane, 

tica  of  appeal  waa  aerved  on  tho  third  whatever  the  reuons  may  have  been 

day  of  Jauuary,  1S88,  thenndertaking  occaaioniug    the   neglect:    Kdlty    y, 

tiled  on  the  twelfth  day  of  aaid  month  Pikr,  17  Or.  330. 

of  Jannary,   tha   adverse  party  had  The  time  of  filing  from  per- 

five  days  next  after  the  filing  of  the  fected  RppeML  —The  time  when  an 

undertaking  in  which  to  oljject  to  the  appeal  shall  be  deemed  perfected   ia 

snfliciency  of  the  auretiea  in  tba  un-  not  changed  by  respondenta  filint;  in 

dert&kjng.      No  such  eiceptions  hav-  tha  canae  a  written  waiver  of  all  ex> 

iug    been    filed,  the    appeal   ia  to  be  ceptions    to    tha    aufficiency    of     the 

deemed  perfected  on  the  eighteenth  snretiesin  the  audertaliing.    "Within 

day  of  aaid  month  of  January;  Biuh  five  days  "  after  the  filing  of  tlie  nn> 

V.  OeiAfy,  16  Or.  2G7.  dertiking   ia  the  "  time   alloweit  "  to 

Bow  enlarged.  —  By  subdivision  except  to  the  an£Gciency  of  the  aiire- 

3,    section    641,    the   court   or   judge  ties  in  the  undertaking,  and  it  ia  froui 

thereof  iniy.  upon  notice  to  the  re-  the  expiration  of  that  time  when  tite 

apoiident,en1argathetime(orfiIingthe  auretiea  are  not  called  on  to  juatlFy 

tianscript:  Bath  v.  (7nwy,  18  Or.  267.  thnt  the  appeal  shall  be  deemed  per- 

Oi'dar  to  enlarge  time  for  filing  tran-  fected:    C'Ulohan   v.    Portland   R.   E. 

script,  when  taken  ex  ■pnrtt  and  with-  Co. .  17  Or.  556. 

ont  notice,  will  l>e  disregarded  where  Transcript     generally.  —  The 

the  attention  of  the  court  is  called  to  provisions  of  this  section  do  not  affect 

the   matler,  and  the  appeal  will   lie  appeals   in   criminal  oaaes:   Stale  v. 

diamiitsed:  Budi  v.  Qeiaty,  16  Or.  287,  Bovix,  11  Or.  67. 

Whan  tTanBcript  muat  be  filed  The  proceedings  shonld  be  chronn- 

—  Xlxtenaion  of  time.  —  !□  an  ap-  logically  arranged  in  the  transcript: 

paol  from  a  eircuit  court  to  tha  an-  ThompxM  T.  I^nch,  43  Gal.  462.      If 

preme   court,    the    trauscript   of    the  the    tranacript   doea  not  contain  the 

causa  must,  by  the  second  day  of  the  judgment  appealed  from,  the  appeal 

next  regular   term   of    the   supreme  canuot  be  entertained:  Peopft  v.  A'lnj 

court  after  the  appeal  ia  perfected,  be  Lam,  GO  Id.  6.     It  must  show  that 

filed  with  the  clerk  thereof,  in  order  an  undertaking  has  been  filed  in  due 

to  confer  jurisdiction  upon  tha  latter  time:  Fi-anklin  v.   Ramr,   S  Id.  340; 

court      The   circuit   court,   or   judge  and  that    notice  of    appeal  has  been 

thereof,  or  the  supreme  court,  may,  duly  served,  etc.:  HildrtthwOiointtoii, 

npon  notice  to  the  reapoiidant,  and  10  Id,  491;  that  the  amount  in  con- 

upon  auch  term*  aa  may  ba  juat,  by  troversy  is  sufficient  to  authorize  an 

order  enlarge  the  time  for  filing  the  appeal:   Noyt  v.  Stearn*,  39  Id.  93; 

transcript;   but  anch  order  can  only  and  counsel  must  see  that  all  clerical 

be  niade  within  the  time  allowed  to  and  typoRraphical  errors  are  corrected 

file  the  tranacript,  and  cannot  extend  in  all  tlia  copies  filed:   VataauU  v,  Ed- 

the  time  of  tiling  beyond  the  term  of  \oardii,  43  Id.  45S,      It   ia  autHcieiit, 

the  appellate  court  next  following  the  when  the  style  of  the  court  and  title 

appeal:  KeUtg  v.  PUcr,  17  Or.  330.  of  the  cause  is  given  in  the  Brat  paper. 
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to  afterward*  give  tb»  nuna  of  tlia  &n  etrtw  uaiKned  ippear  otherwlie  on  p^  is,  us», 

document,    and    at    ths    head    uf,  the  record;  iTayfor  v.  Pufl^rKin,  0  Id.  fS. 

"Title   of    Canae."     And    when  a  121.     A  statemaDtcoutaining  the  tea-  

paper  ii  *Brifiei  or  acknowledged,  timonj  given  and  the  ralinga  of  the  LaweotlSSh 

■Od  no  point  is  made  on  the  veritioa-  circuit  court  excepted  to  on  the  trial,   ^ 

tion     or     acknowledftment,     to    ny,  although  certified  to  be  correct  by  the 

"Duly  varitied,"or  "  Dul;  acknowl-  attorneys  of  both  parties,  does  not  be- 

edged."    The  data  of  the  paper,  date  couie  a  bill  of  ezceptiocB  unless  eigned 

of  tiling,  date   of  aervice,  etc.,  and  by  the  jodge,  and  cannot  be  coiisid- 

•very  indorsement  that  may  be  impor-  ered   aa    such    on   au    appeal    to   the 

tant,  ahouM,  of  cuurio,  ippear.     The  supreme  court;  Shigtr  AC.  Co.  v.  Ora- 

reat  may  with  advantage  be  omitted:  Aom,  8  Id.  17.     See,  aa  to  bills  of  ex- 

Marriner  v.  Smith,  27  Id.  654.     The  oeption  generally,  title  7  of  chapter 

conrt  can  only  act  upon  a  transcript  2,  ante,  pp.  313  et  leq. 

of  the  record  as  it  eiista  In  the  lower  Time    far    filing    tranteript.  —  & 

court,  duty  aothenticated,   aod    can-  transcript   must   1m  filed    before  the 

not  alter  it:  Bra^  v.  J/iobnan,  29  Id.  close  of  the  second  day  of  the  next 

461;   BotUm-v.  Bayna,  31   Id.   107;  term,  or  be  deemed  abandoned :  XiiuL 

Buekman    v,    WhUiKy,   2*    Id.    267;  fcy  v.    WaliU,  2   Or.  203.     Terma  of 

Buekman  v.  Wlutney,  28  Id.  555:  Bat-  conrt:  See  chapter  11,  coat.     The  time 

tfrlit  V,   Bliu,  36  Id.  521 ;  Ptople  v.  appoiated  by  conrt  and  entered  in  the 

Woods,  43  Id.  177;  T/umpron  v.  Pat-  journal    is  regular   term:    Moort  r. 

(Tfon,  S4  Id.  642.     IE  the  record  doe*  Pactuood,  0  Id.  32S.     If  there  is  not 

not  speak  the    truth,   it  ahoald  be  sufficient  time  to  prepare  the  traus. 

corrected  by  a  proper  proceeding  in  oript,  the  court  may  extend  the  time, 

the  court  below;  its  verity  cannot  be  bnt  the   application   most   be   maile 

attacked   by  naing  affidavits   in  the  within  the  time  prescribed  for  filing; 

'■  ■            ■    Pfoplt  V.  Jordan,  i  Lindlq/  ».   tfalfo,  2  Id.  203.     Where 

138.  no  IraoBcript  waa  filed,  on  afSdavit  of 

The  report  of  a  referee  is  not  part  the  respondenta  that  the  appeal  was 

of  the  judgment  roll,  and  cannot  ba  taken  for  delay,  it  was  dismissed  with 

coniidarcd    on    appeal:      Oihorn    ».  ten    per   cent    damages;    Bueilq/  v. 

Orares,    11  Or.   626.      A  motion  for  a  Aforae,  2  Csl.  140;  PacUeai  v.  Snml, 

Dew  trial  ia  do  part  of  the  record  ou  2  Id,    150;  and  aea  Ma  v.  Boolhf,  54 

appeal  nnleaa  made  so  by  bill  of  ex-  Id.    689.      An    appeal    dismissed   for 

ceptious:  Oiv.TOniaiiAV^-'o.  V.  Wright,  failure   to   file    transcript    was   rein-, 

10  Id.  162;   Tlumtptan  v.  Backemkiu,  stated  on  an  affidavit  of  the  cterk  of 

I  Id.  17.  the  district  court  that  the  failure  was 

Slaie/nent  m  ajipral.  —  The  object  owing  to  the  clerk'a  not  having  pro- 
of a  statement  on  appeal  is  to  make  pared  the  transcript  in  time,  without 
Crt  of  the  record  what  was  not  so  any  fault  in  the  appellant:  Slitrk  v. 
Fore:  Rickes  t.  Ford,  2  Or.  2S1.  A  Bamet,  2  Id,  162.  Where  the  rec- 
atatemeut  ia  not  necessary  to  all  ap-  ord  showed  that  no  appeal  had  beea 
peals.  A  motion  to  dismiss  an  appeal  taken,  by  reason  of  failure  to  aerve 
on  the  sole  ground  that  no  statement  notice  of  appeal  in  time,  no  transcript 
haa  been  made  cannot  be  entertained:  having  been  filed,  the  court  denied  a 
Id.;  Piltnum  v.  Pittman,  3  Id.  472;  motion  to  dismiss,  aa  no  apoeal  ap- 
Dor  will  ao  appeal  be  dismissed  be-  peared  to  have  been  taken ;  Harhmt, 
canae  there  i«  no  bill  of  exceptions  if  PraU,  60  Id.  94. 

§  542.     [532.]     When  it  appears    by  aflSdavit  to  the  oct,ii,iMj, 

satisfaction,  of  the  court  that  the  transcript  ia  incomplete  ^^ 

in  any  particular  substantially  afTecting  the  merits  of  {^^iJjJlipS''' 
the  judgment  or  decree  appealed  from,  on  motion  of  tlie 

respondent  the  court  shall  make  a  rule  upon  the  clerk 
of  the  court  below,  requiring  him  to  certify  aa  to  such 
alleged  omission,  and  if  true,  to  transmit  to  the  appellate 
court  a  certified  copy  of  the  pleading,  entry,  ordpr,  or 
other  paper  omitted  in  the  transcript;  or,  in  such  case, 
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the  respondent  may  move  to  dismiss  the  appeal,  and  the 
court  shall  allow  such  motion  unless,  on  the  cross* motion 
of  the  appellant,  it  makes  a  rule  upon  the  clerk  concern- 
ing such  omission,  as  provided  in  this  section,  upon  such 
terms  as  may  he  just.  At  any  time  before  the  hearing 
or  trial,  the  court,  on  motion  of  the  appellant,  may  dis- 
miss  the  appeal  ;  and  thereupon  the  court  shall  affirm 
the  judgment  or  decree  appealed  from,  as  a  matter  of 
course. 


Feb.  I^  1SF», 
P  111- 

reviewed. 


g  543.  [533.]  Upon  an  appeal  from  a  judgment,  the 
same  shall  only  be  reviewed  as  to  questions  of  law  ap- 
~,  pearing  upon  the  transcript,  and  shall  only  be  revcrsea 
or  modified  for  errors  substantially  affecting  the  rights  of 
the  appellant;  but  upon  an  appeal  from  the  Judgment  of 
a  county  court  or  justice's  court,  the  action  shall  be  tried 
anew,  upon  substantially  the  issues  tried  in  the  court 
below.  And  upon  an  appeal  from  a  decree  given  in  any 
court,  the  suit  shall  be  tried  anew  upon  the  transcript 
and  evidence  accompanying  it. 

How  Judgment  or  decraa  r«- 
viewed.  —  On  an  appeal  from  a 
county  or  justice's  court  no  other  or 
further  issues  wLLl  be  coiuidersd  than 
tliose  on  wliich  the  case  was  tried 
below.  It  ia  held  that  it  is  discre- 
tionary wiCli  the  court  to  alloir  ou 
answer  after  dafmlt  in  the  lower 
court:  Crandaa  v.  Pkttt,  1  Or.  226; 

but  see,  andra,  Cain  y.  Ilardtn,  1  Id.  be   affirmatively  e 

360,   where  it  U  held  t^at  no  anch  Sokm  F.  Co.,   13  Id.  2S;  .. 

answer  can  be  allowed.     ProcoadingB  Atrdm,  13  Id.  663;  Dtaaiera  v.  Dttr- 

sapplemcntary  to  execution  against  a  Ua,  14  Id.  37.     Findinga  of  fact  are 

gariiiaheo  are  proceedings  at  law,  and  not  open  to  review  simply  on  the  qnw- 

tliorefora  on  appeal  therefrom  only  tion  of  prepondaranco  of  evidence: 

those  errora  are  reviewable  that  are  FvUon  v.  Earhart,  4  Id.  Gl.     An  or- 

assigned  in    the    notice  of   appeal,  der  refusing  to  dissolve  an  attachment 

A  suit  iu   equity   which   has    been  was  held   not  reviewable  oa   appeal 

fully   tried    and  a  decree    rendered  from  a  judgment:  AUender  v.  Fritti, 

therein    must,    if   appealed,  be   tried  24CaL  447.  NorisanorderrefuBingto 

anew  upon  the  transcript  and  the  ovi-  transfer  the  cause  to  the  federal  court: 

dcnce:  Iloae  v.  I'atterton,  5  Or.  353;  Sough  v.   Shnmondt,   2  West  Coast 

OT.rayy  v.  Farger,  11  Id.  223.  Rep.  72.      Interlocutory  non-appeal- 

On  a  retrial  ou  appeal,  iu  order  to  able  orders  will  not  be  reviewed,  un- 

detennino  the  issues  to  be  tried,  the  bias  embodied  Iq  tho  record  by  bill  of 

court  can  only  look  to  the  pleadings  Qiceptiona  or  statement,  if  there  be 

on  file,  and  cannot  consider  amOavits  one:  Abbott  r.  Dcaqlaa,  28  CoL  393; 

filed:   CaiiOiom   v.   Kini,.  8  Or,    138.  Feelyv.  SWriey,43Id.  369;  Dimkty. 

In  such  case  do  amendment  subatan-  Camjibell,   31   Id.  238;    Mot*   t.  Dd 


ti^y  changing  the  ismea  niaed  and 
tried  below  is  allowable:  JfoKr  v. 
JtnJiiru,  S  Id.  447:  bnt  other  amend- 
ments may  be  allowed:  Monroe  v. 
Neil  P.  C.  if.  Co.,  2  Id.  609. 

Errors  not  objected  and  excepted 
to  are  not  ground  for  reversal  on  ap- 
peal: Kearruy  V.  Snodgraia,  12  Or. 
31 1 .  Error  to  reverse  a  cause  mnit 
be   affirmatively  ahown:     7'uabrr   v. 
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Vi^  28  Id.  174;  UfAbee  v.  RandaU,  be  examined,  it  must  be  incorporated  Feb.  35,  ISS9, 

11  Id.  137;  Neeada  tit.  Co.  v.  Kidil,  in  the  record  by  bill  of  exceptions  in  SB. 

C  Id.  180;  ilorrit  v.  Aivjle,  42  Id.  a  stattimeot  on  motion  for  el  new  trial  if  JS." 

236i    An  interlocntory  decree  cannot  or  in  aoine  otlior  mode  known  to  the  — 

be  rariewed  OQ  appoal  from  the  final  law;     Wilxm  v.    Wilson,   64  Id.   92. 

deciee  in  partition:  Barry  v.  Barry,  Finding  that  plaintiff's  action  is  not 

56  !cL  10.    Opinion  of  the  court  be-  barred  by  a  former  judgment  is  re- 

lo*  cannot  1»  reviewed  on   *ppc^  viewable  on  thejudgment  roU:  Auttm 

from  the  jadsment.     On  snch  appeal  v.  Hodgdon,  64  Id.  72. 
it  is  no  part  of  tho  judgment  roll.   To 

I  544,  [534.]     Upon   an   appeal,  the  appellate  court  0rt.u,iM4 

may  affirm,  reverse,  or  modify  the  judgment  or  decree 

appealed  from,  in  the  respect  mentioned  in  the  notice,  peu«w  court 
and  not  otherwise,  as  to  any  or  all  of  the  parties  joining  j^^^  ,^^ 
in  the  appeal,  and  may  include  in  such  decision  any  or  IJoJim 
all  of  the  parties  not  joining  in  the  appeal,  except  a  co- 
Jefendaut  of  the  appellant  against  whom  a  several  judg- 
ment or  decree  might  have   been  given   in   the  court 
liclow;  and  may,  if  necessary  and  proper,  order  a  new 
trial. 

Judgment  on  appeal. — Tbesn-  hod:  J^  t.  Smane,  14  Or.  20.  Af- 
preme  conrt  can  reverse,  affirm,  or  firmanco  is  generally  final,  but  control 
modify  judgments  appeidcd  to  it  from  of  the  cause  may  he  retained  for  the 
circuit  courts,  and  direct  a  new  trial  pnrpoae  of  rehearing  or  ordering  fur- 
vheu  proper  to  do  so;  but  it  has  no  tber  proceedinsa  betow:  McDbnald  v. 
li^t  to  paaa  upon  questions  in  ad-  Craxn,  2  Id.  159.  Judgment  below 
tmccof thoaeconrta, andmusteonfine  may  be  moiUlied,  and  as  modified, 
its  action  to  detenni nations  already    affirmed:  Kern  v.  Chattr,  55  OaL  49. 

§545.    [635.]     Upon  an   appeal,  the  appellate  court  oct.ii.  ims. 

may  review  any  intermediate  order  involving  the  merits,  — '- 

or  necessarily  affecting  the  judgment  or  decree  appealed  orde™oviow- 
from;  and  when  it  reverses  or  modifies  such  judgment 
or  decree,  may  direct  complete  restitution  of  all  property 
and  rights  lost  therehy. 

Beviowlng     intermediate     or-  tion    may   be    awarded    on   motion. 

dert:   Seo  note  to  §  543  [533],  aide.  Whero  tJio  purchaser  of  property  is 

Bestitation,    etc. —  This  applioa  the  plaintiff  it  moat  bo  restored  to 

only  to  those  cases  where  the  judg-  defendant   if    the    judgment    under 

peitt  operates  upon  specific  property  which  it  was  sold  is  reversed.     Tliis 

in  tach  a  manner  that  its  title  is  not  is  otherwise  as  to  a  stranger,  but  only 

obui)^:    Farmer  V.  Roger/',   10  Cal.  if  be  is  an  innocent  purchaser  with- 

3K,      This  section  giving  power  to  out  notice:  Heynotdav.  Harris,  14  Id. 

the  supreme  court  does  not  exclude  077;  3.  C,  7G  Ara.  Dec.  459;  Baun  v. 

the    courts    of    first    instance    from  Bft/ni>lda,lSlil.1^5;PolacJiv.Sdinffr, 

inrding  ratitntiom  and  the  restitu-  4G  Id.  275;  Pko  v.  Cui/af,  48  Id.  639. 

§  546.    [536.]     The   decision   of  the   appellate   court  octso,  i«m. 

shall  be  given  and  enforced  as  provided  in  this  section.      — '■ 

1.   Upon  an  appeal  to  the  supreme  court,  its  decisions 
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o«t.so,ieM,     shall  be  entered  in  the  journal,  and  the  cause  remitted 

by  mandate  to  the  court  below  for  further  proceedings 

or«ppeiuio"     as  therein  directed.     If  a  new  trial  be  ordered,  upon  the 

■nd  eniorced,   receipt  of  the  mandate  by  the  clerk  of  the  court  below, 

uor.m.        the  decision  and  order  shall  be  entered  in  the  journal, 

and  thereafter  the  cause  shall  be  deemed  pending  and 

for  trial  in  such  court,  according  to  the  directions  of  the 

appellate  court. 

2.  If  a  new  trial  ia  not  ordered,  upon  the  receipt  of 
the  mandate  by  such  clerk,  a  judgment  or  decree  shall 
be  entered  in  the  journal  and  docketed  in  pursuance  of 
the  direction  of  the  appellate  court,  iu  like  manner  and 
with  like  effect  us  if  the  same  was  given  in  the  court  be- 
low. 
«»??■  ^'    Up^"^  ^^  appeal  to  the  circuit  court,  the  manner  of 

proceeding  thereafter  is  the  same  as  if  the  action  or  suit 
had  been  commenced  in  such  court;  but  if  the  appeal  be 
from  a  decree  of  the  county  court,  the  appellate  court 
may  give  a  final  decree  in  the  cause  or  matter,  to  be  en- 
forced as  a  decree  of  such  court,  or  such  decree  as  may 
be  proper,  and  direct  that  the  cause  or  matter  be  re- 
]nitted  to  the  court  below  for  further  proceedings  in 
accordance  therewith. 
i8  0r,«L  4.   If  judgment  or  decree  be  given  against  the  appel- 

lant, it  shall  be  entered  against  his  sureties  also,  in  like 
manner  and  with  like  effect,  according  to  the  nature  and 
extent  of  their  undertaking.  An  appeal  shall  not  dis- 
charge the  lien  of  a  judgment  or  decree,  and  unless  the 
same  be  reversed,  the  lien  thereof  shall  be  merged  and 
continue  in  the  affirmed  or  modified  judgment  or  decree 
given  on  appeal,  from  the  time  of  the  entry  and  docket- 
ing of  the  same  in  the  court  below. 

Remittitar.  —  A  remiaHtir  having  Deli^latTie  t.  Bergen,  7  Hill,  5M.    A 

beon  regularly  iaaned  without  inad  moboD,  tJiarefore,  to  vacAte  &  jndg- 

vertonce,  the  court  has  no  power  to  meat  on  the  ground  that  it  w»a  not 

recall  it:  PeopU  v.  SpiinpK,  57  Cal.  rendered  by  the  proper  inombors  of 

147.  the  court  could  not  bo  cutcrtaiacd 

The  Bupreme  coart  loaea  all  control  after  tbe  rrmitStur  had  been  filed  be- 

and  juriidictinn  over  a.  case  after  the  low:  Blam:  v.  Botmitan,  22  Cal.  34; 

rtmittUwhaa  boon  filed  in  tho  court  EotBlajvi  v.  Kresriiltageji,   2*  Id.  53. 

below:  HoxKk  v.  Eogei-s,  7  Paige,  108;  See  a  note  to  Leyg  v.   Overlai^i.  21 
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Am.  D«o.  1 1 8,  opon  the  power  of  tbo  sffirmad. "    Tha  supreme  conrt  held  Ott  Vt,  1K4, 

appellate  court  over  its   judgments  it  had  poirer  to  wnend  clerical  errors  I2h 

alter  renuUltar  issued.     But  if  it  has  and  euter  a  judgment  nunc  pro  Cunc, 

been   improperly  issued  by   mistake  when  the  record  itself  disclosed  the 

or  otherwise,  the  court  still  retains  error,   even   thoogh    the    term    had 

jurisdiction  of  the  cage,  and  the  rt-  lapsed,  but  Costs  of  the  motion  were 

mUtUur   will   be  recalled:    Ilaaton  v.  not  allo>¥ed:  Srixan  v.  ifaglec,  19  Id. 

lltCue,  43  Id.   ITS;  Btmal  v.   Wade,  127.     The  lower  court  has  do  author- 

40  Id-  640;  Rotdand  v.  Kr^enliagen,  itj  to  enter  a  different  judgment  from 

24  Id.  58;  He  DonaJiue,  3G  Id.  329]  that  directed,  even  if  the  judgment 

Waltrt  V.  Travu,  8  Johns,  566;  0iaiii-  directed  to  be  entered  fails  to  give  the 

berlain  V.  FOcli,  2  Cow.  243.     In  Cali-  purty  whatis justly  Or  legally  his  due: 

fornia,  where  appeal  from  an  order  Ai-gtnU  v.  Savi/er,  32  Id.  414.     Nor 

grantiiig  a  new  trial  is  aUowed,  the  can  such   court  add  anything   to  a 

Biipreme  court  on  such  an  appeal  af-  modidcation  of  the  judgment  uy  tha 

firmed  the  "judgment"  below,  and  supreme  court,  though  it  may  be  just; 

the   rcmiltitur  was  issued,  oad  at  a  Mtytr  v.  Kohn,  33  Id.  484. 

subsequent  term   respondent  moved  On  affirmance  on  appeal,  judgment 

the  court  to  amend  its  judgment  by  may  be  entered  against  buth  the  priu- 

making  it  read,  "The  order  of  the  cipaluid  surety  m  the  appiial  bond: 

district  court  granting  a  new  trial  is  Charman  v,  McLant,  ]  Or.  339. 

§  547.    [537.]     Whenever  a  judgment  or  decree  is  af-  0ct.ii,ia62, 

firmed  on  appeal,  and  the  same  be  for  recovery  of  money  — '■ 

or  personal  property,  or  the  value  thereof,  the  judgment  affinSlnceo?" 
or  decree   shall   bo  given  for  ten  per  centum  on  the 
amount  thereof,  for  dami^ea  for  the  delay,  unles3  it  ap- 
pear evident  to  the  appellate  court  that  there  was  proba- 
ble cause  for  taking  the  appeal. 

Damages    for   delay. 

costs,    damages  do  not  to  . 

matter  of  couruo,  but  must  be  apo-  449;  Mayi-vder  v,  Melvia,  12  Id.  539. 
cially  awarded  by  the  court;  and  Ten  per  cent:  Riisiell  v.  WitUams,  2 
henoo,  when  claimed  by  the  repondent  Id.  168;  Ilaneij  v.  Fid!,  9  Id.  94; 
in  au  action  upon  the  appeal  bond,  Primm  v.  Qni'j,  10  Id.  523;  Oaimou  v. 
he  must  aver  that  tliey  were  awarded  PougheHy,  41  Id.  6G3;  Matinifu  v. 
by  tUo  appellate  court:  HaHtavxiy  v.  .Sosf unot,  1 1  Foe.  C.  L.  J.  36.  Fifteeu 
Dav'u,  33  Col.  IG9.  Damages  will  per  cent:  WldUliei-  v.  Wtlb,  44  Cal. 
not  be  allowed  on  an  appeal,  unless  it  131;  Balfman  v.  Bhimenthal,  61  Id. 
was  clearly  taken  tor  delay,  except  628.  Twenty  per  cent:  Meerliolz  v. 
when  the  appellant  has  olwndoned  Sasioaa,  9  Id.  277;  Kickeraon  v.  Cali- 
his  appeal:  Ntbioii  v.  Oitujonuin  R'y  fornia  Stage  Co.,  10  Id.  622;  C.  P. 
Co.,  13  Or.  141.  If  it  is  uncertain  Jt.  B.  Co.  v.  FritbU.  41  Id.  359;  Perkim 
whether  the  appeal  was  In  good  faitli  v.  Palrki,  43  M.  393;  IFiiber  v.  Son- 
ar not,  the  court  will  refuse  to  im-  derwn,  43  Id.  497;  Jitney  v.  Alpcrs, 
pose  ilaTuages  for  delay:  Co^nv.  Ilaa-  11  Poo,  C.  L.  J.  163;  WilKm  v.  Sui-opa 
ner,  1  Iil.  236,  Daady,  J.,  dissenting.  Miain'j  Co..  11  Id.  179;  Jtotnrutm  v. 
In  the  absence  of  a  tiauscript,  tliu  Carr,  11  Id.  213.  Twenty-five  per 
supreme  court,  having  nothing  from  cent:  AtcKtoa  v.  Millard,  47  Cal.  5S4. 
wbichtodoterraiaethattheappoalwas  In  one  case,  where  the  appeal  was 
taken  for  delay,  will  not  award  dam-  taken  from  a  }udj;ment  in  a  partition 
ages:  Vauglin  v.  Werky,  62  Cal.  ISI.  suit,  tor  ninetydollars  rent,  the  court 
Itisnot  apropcrground  to  luovc  to  awarded  fitly  [ler  cent:  KirtcaUl  v. 
dismias  an  appeal  that  it  is  sham  and  Joliii.'toti,  47  Id.  619.  In  another,  dara- 
frivoloua.  The  remedy  is  damages:  ages  intlie  sum  of  onehundreddoUars 
fficietoon  v,  Comploa,  23  Cal.  649;  Dey  were  awarded:  RtuKU  v.  Sill,  59  Id. 
'.  Wallon,  2  Hill,  405.     The  amount  21. 


,v  Google 


APPEALS.  COSTS,  Eia 


TITLE  V. 
COSTS  AND  DISBURSEMEOfra 
S  548.     Coiti;  oompeasaitioii  of  attoroeyi. 
%  549.     Wbea  coats  allowed  to  plaintiff. 

S  550.     Costa  when  several  actioos  ore  brouglit  on  tame  cwue  of  aotioD. 
9  551.     Coata,  when  allowed  to  defeadant. 
S  552.     Amount  of  costa. 

g  553.     Diabaraementa,  what  coostitate  and  when  allowod. 
S  554.     Coats  and  diBbnrsemsntB  iu  a  auit. 
9  5DS.     Wlio  liable  for  fees  of  officen;  what  diebumements  collected  on  «(•• 

§  556.     Clerk  to  tax  costs  and  diabnraeaients;  verified  statement  thereof  to 

be  filed ;  may  be  excepted  to  by  adverse  party. 
9  557.     Wlien  objectLona  inoda,  clerk  to  decide  appeal  therefrom  to  conrt. 
§  55S.     Effect  of  auch  appeal 
§  559.     Peea  of  refereea. 

9  560.     Costs  on  postponement,  or  granting  other  application  on  twms. 
g  5C1.     Flea  oE  tender,  and  effect  of  oi  to  coato. 
g  562.     Gaardion  of  ifdont  plaintiff  liable  as  plaintiff  for  costa. 
S  563.     Costs  where  person  boss  or  defends  iii  the  right  of  another, 
g  664.     On  review  of  a  decision  of  a  court  of  inferior  jurisdiction. 
9  505.     Costs  where  8tat«  or  poblic  corporation  therein  a  party,  or  where 

natural  person  joined  aa  plaintiff,  or  the  action  is  upon  the  infonna- 

tiou  of  sueli  person. 
g  566.     Security  for  coata  when  plaintiff  non-reaident  or  foreign  corporation. 

9  567.     Same  subject. 

S  668.     Coata  on  motion  and  in  cases  not  otherwise  provided  for. 

g  548.  [538.]  The  measure  and  mode  of  compensa- 
-  tion  of  attorneys  shall  be  left  to  the  agreement,  expressed 
or  implied,  of  the  parties;  but  there  may  be  allowed  to 
the  prevailing  party  in  the  judgment  or  decree  certain 
sums  by  way  of  indemnity  for  his  attorney  fees  in  main- 
taining the  action  or  suit,  or  defense  thereto,  which  al- 
lowances are  termed  costs, 

Oosta     generally.  —  Costs     and  The  proper  mode  of  correcting  on 

fees  of  officers  are  regiiUted  by  va-  error  as  to  costa  allowed  is  on  appeal 

rious  rrovisiona  throughout  tlie  code  from    the     judgment:    SterrTuoii    v. 

and  miscellaneous  laws.     Statutes  al-  Snuih,  28  Col.  105;  Ci-ota  v.  CliiehetUr, 

loving  costs  and  disbuisementa  are  to  40r.  114.     Wherea  juJgmentawards 

be  strictly  construed,  and  on  oliicer  plaintiff  full  costa  and  £sburseinenta 

can  only  demand  such   fees   as  the  when  ha  is  only  entitled  to  a  limited 

statute  allows  him:  Jadaoa  v.  Svjlin,  amouut,  tlie  appeal  is  properly  from 

10  Or.  93.  Costa  may  be  paid  id  any  the  judgment,  and  not  from  the  de- 
kind  of  luonoy  recognized  by  laiv,  termination  in  ihc  statutis  proceeding 
except  in  coses  arising  under  specilic  for  taxing  costs;  for  in  sucli  cose  the 
contract  laws:  Co^n  v.  Coffiii,  2  Id.  objection  is,  not  to  the  taxing  of  costa 
205.  by  the  clerk,  under  g  357  [547  J,  but  to 
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which  tha  clerk  ia  bound   to  tax  oa  note  is  valid:  Peyaer  v.  Cole,  11  Or.  $&3S. 

the   judgmijut    directt:    Burt  v.   Am-  39;    Wilfon    S.    Jtf.    Co.     v.  Moreno,   0 

brone,  11  Id.  26.  Saw.  36:  Bank  v.  Ellu.  G  Id.  96. 
Attorney*'  tsaa.  —  A  stipulation 

§  549.  [539.J     Costs  are  allowed  of  course  to  the  plain-  ocl  n,  ma. 
tiff  upon  a  judgment  in  his  favor  in  the  following  cases:— 

1.  In  an  action  for  the  recovery  of  the  possession  of  '',''!"'';i*° 
real  property,  or  where   a  claim   of  title  or   interest  ineor.  tj. 
real  property,  or  right  to  the  possession  thereof,  arises  JsoriiM! 
upon  the  pleadings,  or  is  certified  by  the  court  to  have 

come  in  question  upon  the  trial; 

2.  In  actions  for  fines  and  forfeitures,  and  the  actions  'oj-  >^- 
provided  for  in  titles  IV.  and  V,  of  chapter  IV.  of  this 
code; 

3.  In  an  action  involving  an  open  mutual  account,  loor.m 
where  it  appears  to  the  satisfaction  of  the  court  that  the  i»or.M. 
sum  total  of  such  accounts  of  both  parties  exceeds  one 
hundred  and  fifty  dollars; 

4.  In  an  action  for  the  recovery  of  personal  property; 

5.  In  an  action  not  hereinbefore  specified,  for  the  re-  ieot.i(a. 
covery  of  money  or  damages,  when  the  plaintiff  shall 
recover  fifty  dollars  or  more. 

But  in  an  action  for  assault,  battery,  false  imprison- 
ment, libel,  slander,  malicious  prosecution,  criminal  con- 
versation, seduction,  or  breach  of  promise  of  marriage, 
if  the  plaintiff  recovers  less  than  fifty  dollars  damages, 
he  shall  recover  no  more  costs  and  disbursements  than 
damages;  and  in  an  action  to  recover  the  possession  of 
personal  property,  if  the  plaintifi'  recover  property  or 
the  value  thereof,  as  established  on  the  trial,  and  damages 
for  the  detention  of  the  same,  in  all  less  than  fifty  dol- 
lars, he  shall  recover  no  more  costs  and  disbursements 
than  the  sum  of  such  value  and  damages. 

This  MCtion  applies  to  casta  in  Actions    for  tasi    property.  — 

actions    commenced    in  the     circuit  Where  the  allegations  put  tha  ques- 

and  county   courts    only;    Narne  v.  tions   of  title   directly  in   issue,  the 

JiuCui,  6  Or.  75;  Burt  v.  Ambroee,  11  plaintiff  is  entitled  to  costs,  though  he 

Id.  30.  i-ecovered  less  than  fifty  dollars  by  the 

Ooeta  can  never  he  allowed  to  both  judgment;  Croaainan  v.  Lamlei;  3  Or. 

parties;  McDonald  v.  Evcau,   3  Or.  495.    See  BentUy  v.  Jonts,  7  Id.  IDS. 
*74. 
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oct.ii,ut^         g  550.     [540.]     When  several  actious  aball  be  prose- 

cuted  for  the  same  cause  of  action,  against  several  par- 

•everai actioDi  ties  wbo  might  have  been  joined  as  defendants  in  the 
••gif*""^'  same  action,  disbursements  shall  be  allowed  the  plaintiff 
ill  each  action  if  he  prevail  therein,  but  costs  shall  not 
he  allowed  such  plaintiff  in  more  than  one  of  such  ac- 
tions, which  shall  be  at  his  election,  unless  the  party  or 
parties  prosecuted  in  such  other  action  or  actions  shall, 
at  the  time  of  the  commencement  of  the  previous  action, 
have  beet)  without  this  state  or  secreted  therein. 
ootu,iMi,  §  551,     [541.]     Costs  are  allowed  of  course  to  the  de- 

fendant  in  the  actions  mentioned  in  section  549  [539], 

allowed.  unless  the  plaintiff  be  entitled  to  costs  therein;  and  when 

isoriuB.         there  are  several  defendants  not  united  in  interest,  and 

mflking  separate  defenses  by  separate  answers,  costs  sbtiU 

^  he  nllowed  or  not  to  each  of  such  defendants  as  if  the 

action  were  commenced  against  him  separately. 

oeyi,i«i,  I  552.     [542.]     Costs,  when  allowed  to  either   party, 

are  as  follows: — 

eon^  1.    In  the  supreme  court,  on  an  appeal  to  the  prevail- 

ing party,  fifteen  dollars; 

2.  In  the  circuit  court,  to  the  prevailing  party  when 
judgment  is  given  without  trial  of  an  Issue  of  law  or 
fact,  or  upon  an  appeal,  five  dollars;  when  judgment  is 
given  after  trial  of  an  issue  of  law  or  fact,  ten  dollars; 

3.  In  the  connty  court,  one  half  the  amount  allowed 
in  the  circuit  court. 

But  when  on  an  appeal  to  the  supreme  or  circuit 
-  court  a  new  trial  is  ordered,  or  a  decision  given  modify- 
ing the  judgment  appealed  from,  the  costs  on  appeal 
shall  be  allowed  or  not,  in  the  discretion  of  the  appellate 
court. 

Costs  in  probate  proceedings:  by  appeal:  Hoilitler  r.  Hagin,  3  Or- 

See  %  1081  11049],  pott.  319;  Surtt  -r.  JwAvt,  0  Id.  75;  Btut 

This    sectiim    appliei    to   oaaes  t.  Andmtt,  11  Id.  39. 
brought  to  the  Tarioiu  court*  named, 

OcMi.iaea,  %  553.     [543.]     A  party  entitled  to  costs  shall  also  be 

allowed  for  all  necessary  disbursements,  including  the 

fees  of  officers  and  witnesses,  the  necessary  expenses  of 
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'taking  depositions  by  commission  or  otlierwise,  the  ex-  ort.ii,i»62, 
pease  of  ptiblicatioo  of  the  summona  or  notices,  and  tbe  ■; 
postage  where  the  same  are  served  by  mail,  the  compen- 
sation of  referees,  and  the  necessary  expense  of  copying  when^iowedT 
any  public  record,  book,  or  document  used  as  evidence 
on  the  trial. 

§  554.     [544.]    In  a  suit,  costs  and  disbursementshall  9^^"•'^^ 
be  allowed  to  a  party  in  whose  favor  a  decree  is  giveD,  ~     ~ 
in  like  manner  and  amount  as  an  action,  without  refer-  bur^emeuta m 
ence  to  the  amount  recovered  or  the  value  of  the  subject 
of  the  suit,  unless  the  court  otherwise  directs. 

§  555.     [545.]    Evpry  officer,  witness,  or  other  person  oet.»,i»-4, 

required  to  do  or  perform  any  act  or  service  for  any 

party  to  any  action,  suit,  or  proceeding  whatever  shall 
be  entitled  to  demand  and  receive  from  such  party  the  >or.<3L 
compensation  which  the  law  allows  therefor  in  advance; 
but  a  party  to  any  action,  suit,  or  proceeding  in  any 
court  of  justice  in  this  state  may  at  his  option  pay  the 
fees  of  the  officers  thereof  in  advance,  or  give  such 
officers  an  undertaking  with  sufficient  sureties  therefor. 
The  costs  and  disbursements  which  a  party  is  entitled 
to  recover  from  another  may  be  collected  by  the  execu- 
tion to  enforce  the  judgment  or  decree  as  a  part  thereof. 
The  fees  secured  to  the  officers  of  the  court,  or  eitlier  of 
them,  by  any  party  to  the  judgment  or  decree,  may  ho 
collected  by  an  execution  against  tbe  property  of  sncli 
party  and  that  of  his  sureties  in  the  undertaking  there- 
for. Such  officers'  execution  may  issue  in  the  name  of 
the  clerk  as  plaintiff  in  the  writ,  and  for  the  benefit  of 
all  officers  of  the  court  to  whom  fees  are  so  due  and  se- 
cured, whenever  an  execution  might  issue  to  enforce  the 
judgment  or  decree  at  the  instance  of  the  prevailing 
party  therein. 

§  656.     [546.]    Costs  and  disbursements  shall  be  taxed  ojt-  »■  i«*. 
and  allowed  by  the  clerk.     No  disbursements  shall  be  ~ 

allowed  any  party  unless  he  shall  file  with    the  clerk,  J|g';*j,5'K"  "* 
within  five  days  from  the  entry  of  judgment  or  decree,  a  "^^''^ 
statement  of  the  same,  which  statement  must  be  verifi'.-d  tot.si 


,v  Google 


494  APPEALS,  COSTS,  EXa  [Chap.  VL 

Oct. !»,  ISM,      except  as  to  fees  of  officers.    A  statement  of  disbursements 

may  be  filed  witf]   the  clerk  at  any  time  after  five  days, 

raenithBreoL  but  in  such  case  a  copy  thereof  must  be  served  upon  the 
8 of;  481  adverse  party,  A  disbursement  which  a  party  is  eutitled 
to  recover  must  be  taxed,  whether  the  same  has  been 
paid  or  not  by  such  party.  The  statement  of  disburse- 
ments thus  filed,  and  costs,  shall  be  allowed  of  course 
unless  the  adverse  party,  within  two  days  from  the  time 
allowed  to  file  the  same,  shall  file  his  objections  thereto, 
stating  the  particulars  of  such  objections. 
reb.!o,i8n,  g  557_  When  objections  are  made  to  the  claim  for 
~  ',  '  costs  or  disbursements,  the  party  seeking  to  recover  the 
bvciSt.''**  same  may,  within  five  days  after  said  objections  are  filed, 
file  with  the  clerk  an  amended  verified  elalement  sIiow> 
Bt,  is»i, p.  ui  jjjg  ^jjg  materiality  and  necessity  of  each  item  so  ob- 
jected to,  whereupon  the  clerk  shall  forthwith  pass  upon 
the  same,  and  indorse  upon  said  verified  statement  or 
append  thereto  the  charges  allowed  or  disallowed;  pro- 
vided, that  no  officer's  fees  shall  be  recovered  as  a  dis- 
bursement, unless  such  officer  shall  file  in  said  cause  an 
itemized  statement  of  all  fees  claimed  by  him  in  said 
ApMkito  cause.  A  party  aggrieved  by  the  decision  of  the  clerk 
in  the  allowance  of  costs  and  disbursements  may  have 
such  decision  reviewed  by  the  court  or  judge  in  a  sum- 
mary way,  by  filing  a  motion  in  said  cause  to  have  such 
costs  or  disbursements  retaxed.  Such  motion  shall  he 
filed  within  ten  days  after  the  allowance  by  the  clerk, 
mid  shall  specify  the  items  objected  to,  and  briefly  the 
grounds  of  such  objection,  and  the  filing  of  such  motion 
shall  stay  the  collection  of  the  items  objected  to  until 
the  same  shall  be  disposed  of.  As  soon  as  convenient 
after  the  filing  of  such  motion,  the  court  or  judge  shall 
hear  and  determine  the  same,  and  allow  and  tax  such 
items  only  as  may  legally  and  [be]  taxable  against  the 
party  objecting  upon  the  hearing  of  such  motion;  such 
court  or  judge  may  examine  any  record  or  paper  on  file 
in  the  cause,  and  any  afiidavits  which  either  party 
may    have  filed    in    support  of    or  against  any  item 


,v  Google 


Tb.  V,  f  B6I.]         CaSTS  AND  DISBURSEMENTS.  495 

of  costs  or  disbursements  claimed,  and  thereupon  such  rtt.3a,ian, 

court  or  judge  E)iall  make  findings  of  fact  and  law  upon  

each  item  objected  to,  and  give  judgment  thereon,  from  coutt. 
which  judgment  an  appeal  may  be  taken.  The  verified 
statement  [of]  objections  thereto,  nnd  the  amended  veri- 
fied statement,  if  any,  and  the  findings  of  the  court  or 
judge,  shall  constitute  the  judgment  roll;  and  on  appeal 
no  other  part  of  the  record  need  be  sent  up,  except  such 
part  of  the  records  and  papers  as  rany  bo  necessary  for 
a  full  determination  of  the  controversy, 
g  558.    [548.]     Such  appeal  shall  stay  the  proceedings  oct.  n.  isat 

as  to  the  costs  and  disbursements  to  which  the  appeal  is 

taken  or  relates,  unless  the  respondent  file  with  the  clerk  appeal, 
an  undertaking,  with  one  or  more  sureties,  to  the  effect 
that  if  the  decision  of  the  clerk  be  reversed  or  modified, 
he  will  make  such  restitution  as  the  court  or  judge  may 
direct.  The  sufiBciency  of  the  sureties  in  the  undertak- 
ing may  be  excepted  to  by  the  appellant,  and  they  be 
required  to  justify  in  like  manner  and  with  like  effect  as 
in  an  ordinary  undertaking  for  an  appeal. 
§  559,   [549.]    The  fees  of  referees  shall  be  four  dol-  Oct.  11,  isez, 

lars  per  day  to  each  for  every  day  spent  in  the  business  — '■ 

of  the  reference,  but  the  parties  may  agree  in  writing  ereei. 
upon  any  other  rate   of  compensation,  and  thereupon 
BQch  rate  shall  be  allowed. 
g  560.   [550.]     Upon  an  application  to  postpone  a  trial,  Oct.  n,  isea, 

the  payment  to  the  adverse  party  of  a  sum,  not  exceeding 

ten  dollars,  as  costs  may  be  imposed  by  the  court  as  a  pnncmvniH  or 
condition  of  granting  the  postponement,  and  in  all  cases  tion  on  terms. 
where  this  code  authorizes  a  court  or  judge  to  allow  a 
party  to  do  any  act  in  an  action,  suit,  or  proceeding  upon 
t«nn3,  such  court  or  judge  may,  as  a  condition  of  such 
allowance,  impose  upon  such  party  the  payment  of  a  like 
sQm  as  costs. 

§  561.    [651.]     When  in  any  action  or  suit  for  the  re-  oci.n,iSfl2, 
covery  of  money  or  damages  only,  the  defendant  shall  - 


thereof  he  tendered  to  the  plaintiff  a  certain  amount  of 


,v  Google 


496  APPEALS,  COSTS,  ETC.  [Chap.  VI, 

Oct.  11,  ixttt,     money  in  full  payment  or  satisfaction  of  the  cause  of 

action  or  suit,  and  now  brings  the  same  into  court  and 

MiflCMto.  deposits  it  with  the  clerk  for  the  plaintiff,  if  such  allega- 
tion of  tender  be  found  true,  and  the  plaintiff  do  not 
Tecover  a  greater  sum  than  the  amount  so  tendered,  he 
shall  not  recover  costs  off  the  defendant,  but  the  defend- 
ant shall  recover  them  off  him. 
ort.i],iM%         g  562.   [552.]    When  costs  or  disbursements  are  ad- 

judged  against  an  infant  plaintiff,  the  guardian  by  whom 

jDt^^biB     he  appeared  in  the  action  or  suit  shall  be  responsible 

therefor,  as  if  he  were  the  actual  plaintiff  in  such  action 

ioot.8M.        Qj.  gyjj^  j^j  payment  thereof  may  be  enforced  against 

him  accordingly. 
0^11.  ma,         g  563.    [553.]     In  an  action  or  suit  prosecuted  or  de- 

fended   by  an   executor,   administrator,  trustee  of  an 

iw™on»uMiii  express  trust,  or  a  person  expressly  authorized  by  statute 
anotiiQi.  to  prosecute  or  defend  therein,  costs  shall  he  recovered 
as  in  ordinary  cases,  but  such  costs  shall  only  be  charge- 
able upon  or  collected  off  the  estate,  fund,  or  party  rep- 
resented, unless  the  court  or  judge  thereof  shall  order 
the  same  to  be  recovered  off  the  plaintiff  or  defendant 
personally  for  mismanagement  or  had  faith  in  such  ac- 
tion  or  suit  or  the  defense  thereto, 
octu,  1663,         g  564.   [554.]     When  the  decision  of  any  ofiScer,  tri- 

bunal,  or  court  of  inferior  jurisdiction  is  brought  before 

view  of  do-      a  court  for  review,  such  review  shall,  for  all  the  purposes 
of  coats  or  disbursements,  be  deemed  an  appeal  to  such 
court  upon  errors  in  law,  and  costs  therein  shall  he 
allowed  and  recovered  accordingly, 
ort^ii,  laea,         g  5g5_   [555.]     In  all  actions  or  suits  prosecuted  or 
Costs  where     defended  in  the  name  and  for  the  use  of  tho  state,  or  any 
corwraSon"*  county  or  Other  public  corporation  therein,  the  state  or 
parly,  Me.       public  Corporation  shall  be  liable  for  and  may  recover 
costs  in  like  manner  and  with  like  effect  as  in  the  case 
of  natural  persons.     When  a  natural  person  is  joined 
with  tho  State  as  plaintiff,  or  the  action  is  upon  the  in- 
formation of  such  natural  person,  he  shall  be  liable  in 
the  first  instance  for  the  defendant's  costs;  and  such  costs 
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shall  Dot  be  recovered  from  the  state  until  after  execu-  o^u,i86s, 
tion  issued  therefor  gainst  such  person  and  returned 
unsatisfied  in  whole  or  in  part. 

§  566.    [556,]     The  attorney  of  a  plaintiff  who  resides  oet  ii,  laet. 


out  of  the  state,  or  is  a  foreign  corporation,  against  whom  - 
costs  are  adjudged  in  favor  of  a  defendant,  is  liable  to  cofti.  '  "^ 
such  defendant  therefor;  and  if  he  neglect  to  pay  the 
same,  upon  the  information  of  such  defendant  shall  be 
punished  as  for  a  contempt.  The  attorney  may  relieve 
or  discharge  himself  from  such  liability  by  filing  an  un- 
dertaking at  the  commencement  of  the  action  or  suit,  or 
at  any  time  thereafter  before  judgment  or  decree,  for  the 
payment  to  the  defendant  of  the  costs  and  disbursements 
that  may  be  adjudged  to  him,  executed  by  one  or  more 
sufficient  sureties. 

g  567.   [557,]    The  sureties  in  such  undertaking  shall  oct.u,i8«, 

possess  the  qualifications  of  sureties  in  an  undertaking  : 

for  bail  on  arrest,  and  their  sufficiency  may  be  excepted 
to  by  the  defendant  at  any  time  within  five  days  from 
notice  of  filing  the  same,  and  if  so,  they  shall  justify  in 
an  amount  not  less  than  two  hundred  dollars,  in  like 
manner  and  with  like  effect  as  such  sureties  for  bail  on 
arrest.  Until  the  time  for  excepting  to  the  sufficiency  of 
the  sureties  has  expired,  or  if  excepted  to,  until  they  be 
found  sufficient,  the  attorney  is  liable  as  if  no  undertak- 
ing had  been  given.  A  deposit  of  two  hundred  dollars, 
or  other  sum  which  the  court  or  judge  may  direct,  with 
the  clerk  may  be  made  in  lieu  of  such  undertaking. 

§  568.   [558.]     A  sum  not  exceeding  five  dollars  as  ?"i"'  "•* 

costs  may  be  allowed  to  the  prevailing  party  on  a  motion,  ■ 

in  the  discretion  of  the  court,  and  may  be  absolute  or  tion.andio 
directed  to  abide  the  event  of  the  action  or  suit.     In  any  °i je™!!? '*™' 
action,  suit,  or  proceeding  as  to  which  the  allowance  and 
recovery  of  costs  may  not  be  provided  for  in  this  title  or  "*''•"*■ 
elsewhere  in  this  code,  costs  may  be  allowed  or  not, 
according  to  the  measure  herein  prescribed  and  appor- 
tioned among  the  parties,  in  the  discretion  of  the  court. 
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OP  THE  RECORDS  AND  FILES  OP  COUKT. 

§  569.  Records  of  court,  what  coiiBtitato. 

g  6T0.  Begigter.  how  kept 

g  571.  Journal,  what  to  be  entered  therein, 

g  572.  Judgment  docket,  how  arnngad. 

%  G73.  Eiecution  docket,  how  kept. 

§  574.  Fee-book,  what  to  be  entered  therein, 

g  575.  Final  record,  what  to  be  recorded  therein. 

S  576.  Juiy-box,  how  kept. 

%  577.  Files  of  the  court,  what  are. 

§  578.  CoBtody  of  tiie  records  and  flies,  and  when  they  may  be  taken  oat  cf 

the  clerk's  office. 

%  579.  Search  and  examination  of  records  and  files. 

g  569.  [659,]  The  records  of  the  circuit  and  couoty 
-  courts  are,  a  register,  journal,  judgment  docket,  execu- 
tion docket,  fee-book,  jury-book,  and  final  record.  And 
the  records  of  the  supreme  court  are,  the  register,  jour- 
nal, and  fee-book  only;  but  this  section  does  not  include 
the  books  and  records  of  the  county  court,  pertaining 
to  probate  and  county  business. 
>t.  II.  mi,         §  570.   [660,]     The  register  is  a  book  wherein  the  clerk 

shall  enter,  by  its  title,  every  action,  suit,  or  proceeding, 

fept.  '  commenced  in,  or  transferred  or  appealed  to,  the  court 
whereof  he  is  clerk,  according  to  the  date  of  its  com- 
raenceinent,  transfer,  or  appeal;  and  thereafter,  until  the 
entry  of  judgment,  note  therein,  according  to  the  date 
thereof,  the  filing  or  return  of  any  paper  or  process,  or 
the  making  of  any  order,  rule,  or  other  direction  in  or 
concerning  such  action,  suit,  or  proceeding. 
>ct.n,i8(i2,         §671,   [561.]     The  journal   ia   a  book  wherein   the 

clerk  shall  enter  the  proceedings  of  the  court  during 

o  be  eoUred    term  time,  and  such  proceedings  in  vacation  as  this 

code  specially  directs. 
>t.  11. 1S02,         §  572.   [562.]     The  judgment  docket  is  a  book  wherein 

judgments  and  decrees  are  docketed,  as  elsewhere  pro- 

iockei,now  vided  in  this  code.  Each  page  thereof  shall  be  divided 
into  eight  columns,  and  headed  as  follows:  judgment 
debtors;  judgment  creditors;  amount  of  judgment;  date 
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of  entry  in  journal;  when  docketed;  appeal,  when  taken;  P^ "■!**■ 
decision  on  appeal;  satisfaction,  when  entered,  

§  573.   [563.]     The  execution  docket  is  a  book  wherein  o^"- 1»2. 
the  clerk  shall  note,  under  the  title  of  every  cause,  the  — — — ^ 
issue  and  return  of  execution,  and  generally  the  filing  docket,  bow 
or  return  of  any  paper  or  process,  or  the  making  of  any 
order,  rule,  or  other  direction  therein,  from  and  after  "**''^^- 
the  entry  of  judgment  or  decree,  until  satisfaction  or 
performance  thereof, 

§  574.  [564.]     The  fee-book  is  one  wherein  the  clerk  oci.  u.  isei 

shall  enter,  under  the  title  of  every  cause,  against  the  — '■ 

party  to  whom  the  service  is  rendered,  the  clerk's  fees  whwio  be  en- 
earned,  and  received  or  not  received,  and  none  other, 
except  as  specially  directed  by  thia  code. 

§  575.   [565,]    The  final  record  ia  a  book  wherein  the  octii,  imj, 

clerk  shall  record  the  papers,  pleadings,  and  proceedings 

in  a.  cause,  as  elsewhere  provided  in  this  code, 

§  576.   [566.]     The  jury-book  is  one  wherein  the  clerk  oct  11,  isea. 

shall  enter  the  names  of  the  persons  attending  upon  the  — 

court  at  a  particular  term  as  grand  or  trial  jurors,  the  howitepL" 
time  of  the  attendance  of  each,  and  when  discharged  or 
excused,  and  the  amount  of  fees  and  mileage  earned  by 
each. 

g  577.   [567.]    The  files  of  the  court  are  all  papers  or  oci.  11.  isaa, 
process  filed  with  or  by  the  clerk  of  the  court,  in  any  - 


action,  suit  or  proceeding  therein  or  before  the  judge  whatar^""" 
thereof. 

g  578.   [568.]    The  records  and  files  of  the  court  are  oct^",  wi. 

to  be  kept  in  the  clerk's  office,  in  the  custody  of  the  clerk, 

and  he  is  responsible  for  them.     They  shall  not  be  taken  ords  ana  nie*. 
out.  of  the  office  by  any  one,  except  by  the  judge  of  the 
court  or  an  attorney  thereof,  when  allowed  by  special 
order  of  the  court  or  judge,  or  some  general  rule  therefor 
prescribed  by  the  court  and  entered  in  the  journal. 

g  579.    [669.]    Whenever   requested,  the  clerk  shall  oct  u,  m% 
furnish  to  any  person  a  certified  copy  of  any  portion  of  - 
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or  files  for  such  purpose.  Whenever  requested,  the  clerk 
-  shall  search  auch  records  and  files,  and  give  a  certificate 
thereof  according  to  the  nature  of  the  inquiry,  and  uo 
person  other  than  such  clerk  or  an  attorney  of  the  court 
shall  be  entitled  to  search  and  examine  such  records 
or  files,  unless  ho  he  a  party  in  interest,  aa  appears  of 
record,  concerning  the  matter  sought  to  be  examined  or 
inquired  of. 


CHAPTER  VII. 

OF  SPECIAL  PROCEEDINGS. 
TITLE   I.— Op  THE  Whit  OP  Review. 

II. — Op  the  Writ  op  Mandamus. 
in. — Of  the  Wkit  op  Habeas  Corpus. 
IV. — Of  the  Punishments  op  Contempts. 

GENERAL  PROVISIONS   CONCERNING   SPECIAL  PROCEEDINGS. 
S  680.     Parties  to  spocial  pleadingd,  how  knriwii. 
g  681.     Jadgment,  order  and  motion  in,  definilioa  of. 

0A^n,is64         g  580    [570.]     The  party  prosecuting  a  special  pro- 
parties to        coeding  shall  be  known  as  the  plaintiflF,  and  the  adverse 
'«di^?"^      P^''ty  as  the  defendant. 
oct.u,i8ai,         §  581.   [571.]     A  judgment  in  a  special  proceeding  is 

— '■ the  final  determination  of  the  rights  of  the  parties  there- 

.^L^pro-" '  in.  The  definition  of  a  motion  and  an  order  in  aa 
action  are  applicable  to  similar  acts  in  a  special  proceed- 
ing. 

Hotioiu  and  otdara-.   Sea  S  622  tiorari,  probibition,  or  7110  aamabK 

[613],  ante.  Palacfie  v.  Hunt,  (A  Cal.  473;  see  alM 

Supreme  conrthaBjurisdictioa  Alexandrr  v.  Jfun.  Ct,  66  CaL  337. 
of  a^^eala  in  case*  of  ma/tdamu),  cer- 


TITLE  I. 
OF  THE  WRIT  OF  REVIEW. 
3  SS2.     Writ  of  attiaraTi  to  bo  known  aa  writ  of  re 
§  583.     Who  may  prosecute  writ  oC  review. 
S  5S4.     By  whom  allowed,  and  how  applied  tor. 
§r?j.     Wlien  allowod. 
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S  686.     UDderUking  of  plaintiff. 

I  5ST.    To  whom  the  writ  directed,  uid  return  thereto.     Stay  of  proceedings. 

8  588.     Stay  of  proceedingg;  when  retumahle;  may  be  tried  in  vacation. 

S  589.     When  and  by  whom  writ  iwaed.     How  eerred  and  proof  thereoL 

9  590.     Incomplete  return.     Limitation  of  writ. 

%  GDI.     Power  of  court  of  review;  its  jndgmeat  may  be  appealed  from. 

§  582.  [572.]  The  writ  heretofore  known  as  the  writ  oct  ii,  ww, 
of  certiorari  is  kaowu  in  this  code  aa  the  writ  of  review.  — — 

g  583.   [573.]    Any  party  to  any  process  or  proceed-  or'tenio™*" 
ing  before  or  by  any  inferior  court,  officer,  or  tribunal  oct.  ii,  issz, 

may  have  the  decision  or  determination  thereof  reviewed 

for  errors  therein  as  in  this  title  prescribed,  and  not  pronecuie. 
otherwise.     Upon  a  review,  the  court  may  review  any  ^^^^  j^^^ 
intermediate  order  involving  the  merits  and  necessarily 
affecting  the  decision  or  determination  sought  to  be  re- 
viewed. 

See  §  5S5  [576],  poit. 

§  584.  [674.]  The  writ  shall  be  allowed  by  the  cir-  Oct  m,  ibbz, 
euit  court  or  judge  thereof,  or  by  the  county  court  or  ""« °'  i^sa. 
judge  of  the  county  wherein  the  decision  or  determina-  ~       ~~ — 

.  1  ■  1  1  Bv  whom 

tion  sought  to  be  reviewed  was  made,  upon  the  petition  "uowed. 
of  the  plaintiff,  describing  the  same  with  convenient 
certainty,  and  setting  forth  the  errors  alleged  to  have 
been  committed  therein.  Such  petition  shall  be  signed 
by  the  plaintiff  or  his  attorney,  and  verified  by  the  cer- 
tificate of  an  attorney  of  tbe  court,  to  tlie  effect  that  he 
has  examined  the  process  or  proceeding,  and  tbe  decis- 
ion or  determination  therein,  and  that  the  same  is  erro- 
neous as  alleged  in  said  petition. 

§  586.     [575.]    The  writ  shall  be  concurrent  witli  the  Feb.»,i«M.(i. 
right  of  appeal,  and  shall  be  allowed  in  all  cases  where  wheuaiiowcii 
the  inferior  court,  officer,  or  tribunal  in  the  exercise  of 
judicial  functions  appears  to  have  exercised  such  func- 
tions erroneously,  or  to  have  exceeded  it  or  his  jurisdic-  bu  ii^m. p.  ub. 
tion,   to  tlie  injury   of  some  substantial    right   of  the 
plaintiff,  and  not  otherwise. 

Oertiorari    or  writ  ot  ravlav  and  ought  oot  to  be  granted  where 

ganenUly.  —  Writ    ditereOonary.  —  sulMtaotial  juatioe  has  l)een  done,  or 

■iho  application  for  this  writ  is  ad-  whore,  if  tho  proceedinga  are  quashed, 

dreased  to  the  discretion  of  the  court,  ruinous  or  very   mieohievoua  conse- 
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qnsDces    wonld    onsae,    and  where,  v.  Placer  Co.,  46  Id.  G67;    TTJutrr  v. 

upon  such  reversal   of   proceedinga,  FUxpairicIc,  36  Id.  269.     Krror  in  tba 

Sirtie^  caanot  be  placed  in  atofu  quo:  oicrcue  of  the  court's  jurisdiction  \i 

em  V.  SnvfrtMon  of  Marin  Co.,  42  not  a  proper  esse  for  the  writ:  Airx- 

CbL  252;  itofjar  v.  Svftrvi*on  qf  Yolo  ander  v.  Mitniapxi  Coart,  66  Id.  381. 

Co.,  47  Id.  228;  RailanJ  v.    Comrn'ra  Therefore   its   office   is    to    bring  np 

(j/"  Wortttttr,  20  Pick.  79;  Duggen  v.  for  review  fin*!  detBrminationi  ind 

McOnder,    1    Miu.    112;    I'tMiU  t.  adjndicatioDi;   WV»on  v.  Sacmmriil:i,  ' 

Andrtum.  62  N.  Y.  446,     The  object  3  Id.  387;  LyrWe  v.  iToMe,  20  Johns. 

of  the  writ  is  to  uinul,  not  to  restrain,  80;  JfobUv.BoardQfPilaU,3TBarb. 

and  inauchproceodina  the  court  con-  126;  DaiUn  v* Pla/l.  20  How.  Pr.  1G7; 

not  take  cognizaace  ofthingi  mfitri;  People  v.  Comitjf  Judge,  40  Cal.  480. 

theroforo  a   resolutioa  in  a  board  of  Exceeding   jurisdiction  in  pamahinE 

supcrrigDra  cannot  be  reviewed  under  for  contempt:  See  Bx  parte  Hollii,  55 

a  writ  of  ceiHonui:  Lamb  v.  SduMier,  Id.  405.     Judgment  rendered  in  the 

51  Cal.  319.     Many  matters  formerly  aLsence  of  and  without  notice  to  the 

presentable  by  various  bills  in  chao-  defendant  b  not  in  excess  of  jnrisdic- 

eery  may   be    brought    by    original  tion:   Cereghino  v.  I^noduno,   64  Id. 

anit:    iVIiile  v.  Allen.  3  Or.  104.  603.     Whether,  in  partition  anit,  the 

M'ril  aiit  not  lie  vjitn  there  h  appeal-  conrt  eiceeda  ita  jariadiction  in  ap- 

Emna   v.    ChrUtian,    4    Or,    375;    for  pointing   a  receiver,    aae   Goodait  v. 

tbcy    are   not    coacnrrcnt    remedies:  FifUtntk   Dielrict    Court,    50    Id    SS; 

Seller  v.  Corvallit,   6  Id.   273;    both  Sliimmine  v.  FffleeMh  Diatrkt  Couri, 

overruling  SchimU  v.  P/iiJippi,  3  Id.  67  Id.  14S.     An  insolvency  cc 

4S4.     To  the  point  that  they  are  not  pointing  a  receiver  before  U  ~  ~ 

concnrrent    romoilies,    ace   People  v.  is  appointed  does  not  act  iii  <ui;<=ui  ul 

Sliepard,  28  CaJ.   117;  People  v.  Tvr-  its   jnriediction;    Von  SoHa   v.  Blpe- 

nfr,  1  Id.  162;  S.  C,  62  Am.  Deo.  293;  rior  Courf.  58  Id.  358. 
Orny  v.  SrAupp,  4  Cal.  185;  Clary  v.  Where,  in  a  proceeding  for  the  con- 

Itoagland,  13  Id.  173;  Neaman'v.  Su-  demuation  of  land,  the  diatrict  court 

^•Frior  Cl.,  62  lit.  546;  Oolden  Oate  H.  makosanorderwhichithaanojiirisilie- 

H.  Co.   V.  Superior  Ct.,  65  Id.  187;  tion  to  make,  in  relation  to  the  nae  of 

Slavonic  JVf.  B.  A.  v.  Superior  CI.,  65  the  property  sought  to  be  condemned. 

Id.  BOO.  and  there  is  no  appeal  from  the  order, 

Cerliomri  aUl  not  bring  up  eridence,  rtrliorari  la  the  proper  remedy.     The 

bat  only  the  record  of  the  conrt  be-  fact  that  the  treapaas  may  be  enjoined 

low:  CajiyontHU  it  O.  R.  Co.  v.  Doug-  in  ©qnity  does  not  prevent  the  order 

laeCo.,  5  Or.  2S1.     Facta  will  not  be  from  being  reviewed onivrtiaran' Caf. 

tried  un.ler  tlio  writ:  Dougla*  Co.  R.  P.  R.  R.  Co.  v.  Ceil.  P.  Jt.  S.  Co.,  47 

Co.   V.  Dowjlas  Co.,  6  Id.  299;  Pop-  CaL  628.     But  if  there  is  a  remedy  in 

j)lxt"nv.   Yamhill  Co.,  9  111.  931.  the  lower  court  in  such  prooeodiDg\ 

Writ,  irhen  lies.  —  Cer^rari  lies  as  on  motion  to  prevent  iiie  plaintiff 

onl^to  review  judicial,  anduotminia-  from  taking  poaseasion  before  order  of 

tcnal,  proceedings:  Tliompeoav.  Mull-  court,  tlio writ willnot  lie:  fnreBrynii, 

nomah  Co.,  2  Or.  3i.    The  party,  to  be  65  Id.  375.     Hevokiog  probate  of  wiU 

entitled  to   the  writ,    must   bo   con-  on  petition  of  certain  heirs  is  not  a 

eluded  by  the  judgment:   Canyonville  proper  case  for  rfrliorari:  Cunniagliaa 

J:  O.  R.  Co.  V.  Douglae  Co.,  5  Id.  281.  v.  Superior  Ct.,  57  Id.  148. 
There  mast  havo  been  on  excess  of         Mere  irrcgnlarityintervcningin  tba 

jorisdiction  before  tba  court  can  in-  exercise  of  an  admitted  jurisdictiiHi, 

torferc;    Clarg  v.   Iloaifland,   8  CaL  mere  mistakes  ot  law  committed  in 

478;  Coulter  v.  Stark,  7  Id.  245;  Hen-  conducting  the  proceedings  in  an  in- 

»ham  V,  Supfrt'isors  BiMe  Co.,  19  Id.  quiry  which  the  tribunal  had  author- 

157;    Wratttn  r.    irrZj«n,  22  Id.  468;  ity  to  entertain,  are  cot   to  be  con- 

People  V.  Jolmmn,  30  Id.   101;    Win-  sidered   in   crr^rari,  otherwise  that 

ter  V,  Fltxpatriek,  36  Id.  269;  Muir  v.  writ  would  be  turned  into  a  writ  of 

Superior  CouH,  OS  I-.\.3ai;I{uldihuon  error:  C.  P.  R.  R.  Co.   v.   Board  <tf 

V.  Superior  Court  <i/'  Inyo  Co.,  6\  Id  Equalaationri/ Placer  Co.,  ^CtLt/Sl; 

119;  BameUv.  Fijik  District  Court,  2  Pea^e  v.  Biintry,  29  Id.   459;  PeopU 

WeatCoaatBep.  630.   ITie  only  qoei-  v.    DvrineUt,   29  Id.   632;    Peoplt  v. 

tion  is,  lias  the  iufcrior  tribunal  ei-  Board  of  Delegatei  qf  tlie  S.  r.  Fin 

ceuded    its    jurisdiction!    PeopU    v.  Department,  14  Id.  479.     Unles,  pet- 

DiBinelle,  29  CaL  632;  C.  P.  R.  R.  Co.  hapa,  in  caoea  where  there  are  circnm- 
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lUlues  of  on  extmc«Hliau'j' character:  Dteuimu  i^f  mttmapat  board,  tie.,  ( 
Ktt»  T.  if  arm  Co.,  42  Id.  251.  The  miaoabie.  —The  acta  of  iuierior  tri-  Z 
Eict  that  the  qaestioiL  brought  up  ia  btrnala,  aa  of  officers  acting  in  a  iu- 
nsw,  affecting  man  J  people,  anil  one  iif  dicial  capacity  only  are  reviewable: 
great  pnblic  interest,  U  oot  aafficieot  BHntett  v.  Doaglaa  Co.,  4  Or.  3S8.  As 
naioD  for  the  anpremo  coart  to  en-  to  the  w3Kiig  thatacta  in  the  exercisa 
tertain  a  writ  of  review  as  aa  ociginal  of  judicial  functions  only  are  review, 
proceeding:  Hagar  v.  SupeniKri,  60  able,  it  ii  said  that  this  la  not  alwavi 
III.  473.  If  there  is  any  other  plain,  to  be  received  in  the  aenae  □analtj 
ipseiy,  and  adeqnato  remedy  the  applied  to  courU  of  justice.  Thua, 
writ  Till  not  lie:  Poyplt  v.  Tarntr,  1  Jadgo  Bronaon  apeaka  in  kuperviior* 
Id.  152;  8.  C,  fi2  Am,  Doc  295;  WhU-  tit.  v.  Brings,  2  Donio,  26,  of  the  sat- 
Myi.S.of  D.  etc.,  14  Cal.  408.  tlement  and  allowance  of  an  acconnt 
Whit  mieieahtc  on  crrtiarati.  —  by  the  board  as  an  adjudication  of 
ijTocs  of  law  cannot  be  corrected  the  matter  by  a  proper  tribana],  and 
oaftrtiontri,  even  it  there  be  no  ap-  thorefore  conclnsive:  OiUea^e  v. 
peaL  The  court  below  must  have  ci-  Brmu,  23  Barb.  370;  Pmpk  v.  Maijar 
Medeil  its  jurisdiction ;  it  ichad  juris-  iif2/'eio¥ork,5U.i5;PeopU'>.Super- 
diction,  but  decided  wronrfy,  cerlio-  vimniqfBl  Dorado  Co.,  %  Ceil.  GS;  Itdb- 
roriwill  not  lie:  Ptople  v.  Sumey,  29  iTwon  V.  Suptrvitori  o/  Sacramealo,  18 
Cal.  460;  Ptople  v,  DmaneUf,  29  Id.  Id.  209,213.  The  dccisionof  acounty 
635;  Barbtr  v.  .^iin  Frandico.  42  Id.  clerk  or  of  an  oaaesoor  is  the  decision 
630;  Yenaaiae  v.  RithUr,  43  Id.  312;  of  a  tribunal  from  wboae  decision  a 
PfOg  V.  County  Court  San  Joagnm,  45  writ  of  review  will  lie:  Wiea  v,  f/mfi- 
Id.  2*0;  Monrtal  v.  Bfuh,  40  Id.  79;  UtUi  Co.,  2  Or,  298.  A  writ  may  bo 
AlaaHUrv.  .Vun.  Ct.  tff  Ap^AVitsi  prosecuted  to  review  the  order  of  a 
Coaat  Rep.  299.  Nor  can  errors  of  board  of  equalization  of  a  county  cor- 
jndgmont  bo  reviewed  on  certiorari:  reoting  the  MseBament  of  an  individual 
C.P.  R.  S.  Co.  V,  PlactrCo.,  46  Cal.  tax -payer:  Papptttonv.YamMl  Co.,  8 
CiO;  R^noMt  V.  ^on  Joaqnin  Cn.  Id.  337.  Crr«i'on»i  lies  to  the  county 
CcmH,  47  Id.  604.  The  writ  lies  to  coart  to  bring  up  and  review  its  pro- 
review  on  order  aetting  aside  an  an-  ceediogs  in  laying  out  a  public  higU- 
nrer:  Loagv.  Sharp,  oOr.  438.  way:  Thompson  v.  MuUnoma/i  Co.,  2 
Wril  vnK  dtnied  in  the  following  Id.  34.  The  courts  have  power  to 
cuts:  Where  the  court  refused  to  review  on  ttrlioruii  the  action  of  a 
■tnlw  out  a  bill  of  coata  claimed  to  board  of  superviaors  in  such  a,  matter 
hare  been  filed  too  Ute:  Dnerillov.  as  granting  a  ferry  liceoae:  Mvrray 
Superior  Cl.,  69  Cal.  180;  where  the  v.  Suptmigort  Maripofa  Co.,  23  Cat. 
conrt  denied  the  defendant's  motica  495;  Wnugh  v.  Chaiaiety,  13  Id.  II; 
to  quash  the  summons:  Dtamond  v.  FaU  v.  Paine,  23  Id.  302.  And  that 
fii^wrisrCl.,  sold.  274;  wherethosu-  the  writ  may  be  used  to  restrain  the 
perior  conrt  allowed  Uie  plaintiff,  on  '  excessive  judicial  acts  of  municipal 
sppeal  from  the  justice's  court, '  to  boards  generally,  see  also  Ptople  v. 
unend  bis  complaint:  Kill*  v.  Supe-  SupervUors,  8  Id.  59;  S.  V.  W.  W. 
mr  Ct,  62  Id.  203;  JCrtcAum  v.  Su-  v.  Bryard,  62  Id.  132.  A  citizen  and 
pfwr  Cl.,  3  Waat  Coast  Hep.  490;  tax-payer  of  a  county  may  sue  out 
where  the  judgment  sonaht  to  be  re-  the  writ  to  annul  acts  of  the  supcr- 
riewed  has  b«en  entirely  satisfied;  viaors  in  eicesa  of  tbe  juriadiction  of 
JfE>rtonv.SuMni»-C<.,31d.489;  where  tho  board  when  exerciaing  jndicial 
the  court  directed  the  assignee  in  functions:  ifaxvxll  v.  Svptrnmn  of 
iuiolrency  to  payout  certain  moneys:  Slaniubiiia  Co.,  63  Id.  389.  Judgment 
BniHTK  V.  Stiptrior  Ct.,  3  Id.  30.  and  orders  of  a  board  of  eupervisors 
RtieartKg,  — There  is  no  aucfa  thing  cannot  be  attacked  in  a  collateral  ac- 
ta a  rehearing  after  judgment  on  a  tion:  Fall  v.  Paine,  23  Id.  303.  The 
writ  of  review.  The  case  is  heard  performance  of  a  ministerial  act  by  a 
Bpon  the  return  made  to  the  writ,  judicial  officer  does  not  constitute  the 
ud  the  only  qnoation  upon  the  return  act  itself  an  exercise  of  judicial  fnnc- 
ii  whether  the  court,  whose  judgment  tions:  PfopUv.  Budi,  40  Id.  344;  Mytr 
or  otrler  is  the  subject-matter  of  re-  v.  Hamilton,  60  Id.  289;  Stale  v.  Third 
riew,  pursued  its  jurisdiction.  The  JMst.  CL,  18  Nev.  438.  As  to  gov- 
jodgment  rendered  on  that  (ineation  ernmentol  boards  exercising  mixed 
M  reviewable  only  on  tppeBl:  Alex-  authority,  the  office  of  certiorari  ia  to 
amUry.  Jim.  CLqfAp.,  66  Cal  387.  review  only  such  proceedings  as  are 
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OctllgUm,       judicial  ia  their  natare:  S,  V.  W.  W,  cnmstanceg  of  an  eitraardiQary  cbar- 

(»& V.   Srynnt,   52  Cal.    132.      It   can   Im  acter  be  Hhown  to   have   interTCDcd, 

resorted  to  to  review  legislative  acta  the  remedy  through  a  writ  o£  certio- 

if  they  are  jodicial  in  their   natara,  rari  ahooldbeholato  be  barredby  the 

but  Dot  otherwise :  Id.;  Ptoplev,  B'd.  lapae  of  the  same  leugth  of  time  that 

of  Eduenlioit  r>f  Oailaitd,  64  Id.  375.  haia  an  appeal  from  a  final  juitament: 

The  action  of  a  board  of  edacation  in  K^ev.  MarinCo.,  i2  Cal.  26a;KimpU 

adopting  a  Beriea  of  readers  is  legis-  v.  tiaperiorCt.,  6G  Id.  13G;  ileyaoldiiy. 

.    litive:    Id.     The   act   of   a  board   of  Superior  CI.,  6i   Id.    372.      See  Shag 

Bupervigors    in    rejecting   a   bid    tor  ■v.6'upfribrC(.,67Id.Ml,  whereparty 

county  printing  is  not  iadicial;   Town-  was  preclnded  from  raiaino  question 

send  V.  Copelaiid,  66  Id.  G12.     Levy  of  jurisdiction  to  try  appeal  from  jiu- 

of  aaseaament  by  reclamation  district  ticea'  court  when  he  had  come  in  and 

ia  not  a  judicial  act:  Bixlrr  t.  Super-  made  no  objection  to  the  regularity  of 

rtsorg,  69  Id.  698.     Nor  is  an  order  of  the  proeeodmgs.    In  the  case  of  review 

the  board  of  anperviiorj  creating  a  of  proceedings  of  inferior  tribnnals,  a 

reclamation  district;  Willianuv.JSoard  reasonable  time   will  be  allowed  to 

qf  Super^iort,  2  Weat  Coast  Rep.  732.  brins  up  their  proeeedinra ;  Thompaon 

Writ  barred  *y  laehu.  —  Unless  cir-  v.  Multnomah  Co.,  2  Or.  34. 

Oct.  20, 1864,         §  5S6.   [576.]     Before  allowing  the  writ,  the  court  or 

judge  shall  require  the  plaiutiff  to  give  an  undertaking 

of''t.iliQtiK'     to  lis  approval,  with  one  or  more  sureties,  in  tho  sum  of 

one  hundred  dollars,  to  the  effect  that  he  will  pay  all 

costs  and  disbursements  that  may  be  adjudged   to  the 

defendant   on  the  review.     Such  court  or  judge  may 

allow  such  undertaking  to  bo  given  in  a  sum  not  less 

'  than  fifty  dollars,  when  it  is  probable  that  such  sum  will 

be  sufficient. 

octHisM^a.      §  587.   [577.]     The  writ  shall  be  directed  to  the  court, 

p"'''-  officer,  or  tribunal  whose  decision  or  determination  is 

To  whom        sought  to  be  reviewed,  or  to  the  clerk  or  other  person 

eSroi'pro-      having  the  custody  of  its  records  or  proceedings,  ro- 

cMdinga.         quiring  it  or  him  to  return  said  writ  to  the  circuit  court, 

and  not  elsewhere,  within  a  time  therein  specified,  with 

a  certified  copy  of  the  record  or  proceedings  in  question 

annexed  thereto,  that  tho  same  may  be  reviewed  by  such 

circuit  court,  and  requiring  the  defendant  to  desist  from 

further  proceedings  in  the  matter  to  be  reviewed. 

Writ  should  bo  directed  to  the  Fraaer-o.  Frttlon,  53  Id.  644.  It  should 
court  whoao  proceedings  are  ta  Iw  re-  show  the  jurisdiction  of  the  lower 
viewed,  and  not  to  tho  judge  of  the  court:  Joltna  v.  Mai-ioa  Co.,  4  Or.  46. 
court;  Fnaer  v.  Freelon,  63  Cal.  G44.  A  transcript  of  the  record  and  pro- 
The  party  or  parties  whoso  acta  are  cecdin^a  in  an  action  constitute  the 
to  be  reviewed  must  be  before  tho  rotorn  to  tho  writ,  and  no  other  doc- 
court:  Lamb  v.  SclioUl'r,  54  Id.  319.  umoiit  will  be  examined  in  passing 

B«tilTlt  should   bo   made  by  the  on  the  jurisdictional  question:  Same 

clerk   of   the   court,  and  not   by  the  caaca.      Where  it  ia  not  the  duty  of  a 

judge:  0.  P.  R.  II.  v.  Placer  Co.,  34  clerk  to  take  down  or  preserve  evi- 

Cal.  352;  Oneativ.  Freeloa,  01  Id.  625;  deuce,  it  cannot  be  certified  in  the 
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return.     Only  anch  documents  a»  re-  diction  of  the  inferior  trilnmal;  tlio  0ct.a4, 1882,54. 

main  of  record  or  on  file  in  the  clerk's  opposing  coousel  aboald  suggest  the  Lawgotl8S2, 

office  naeil  be  returned;  C.  P.  It  R.  abaence  of  material  facta,  amlaak  for  ^'  ^' 

V.  Plofer  Co.,  32  Cal.  582.     If  necea-  an  order  for  the  court  below  to  certify 

«ary,  it  seemB,  the  court  may  compel  them:  Biair  v.  HamiUon,  32  Id.  62. 

the    inferior  tribunal   to  certify.  Dot         If  the  record  ia  dcScient,  it  aboald 

only  what  is  tecbnicaliy  denominated  be   corrected;  for  where   jurisdiction 

the  record,  but  such  facta  or  evidence  haa  been  once  had,  every  mtendment 

of  them  aa  may  be  necessary  to  de-  ia  in  favor  of  the  judament:  Rot  v. 

termine  the  questions  aa  to  the  juria-  Sirperior  CL,  60  Cal.  9% 

g  588.   [578.]     The  words  in  the  writ  requiring  a  stay  oct.24.is'!3,}». 

of  proceedings  may  be  inserted  or  omitted  in  the  discre-  p-s»- 

tion  of  the  court  or  judge  issuing  the  same,  and  the  pro-  star  of  pro- 
ceedings-shall  be  stayed  or  not,  accordingly.     The  writ  when  writ 
shall  be  made  returnable  at  the  next  term  of  the  circuit  "•"""'''«■ 
court,  or  in  vacation,  and  if  the  latter,  the  same  may  be 
tried  and  judgment  given  therein,  by  the  judge  thereof, 
in  like  manner  and  with  like  effect  as  in  term  time. 

g  589.    [579.]     Upon  the  filing  of  the  order  allowing  ocLai.i876,5i. 
the  writ,  and  the  petition  and  undertaking  of  the  plain-  p 


'  tiff,  the  clerk  shall  issue  the  writ,  according  to  the  direc-  wrii  when 
tion  of  the  order.  The  writ  shall  be  served  by  delivering  sued  and 
the  original,  according  to  the  direction  thereof,  and  may 
be  served  by  any  officer  or  person  authorized  to  serve  a 
summons;  and  a  certified  copy  of  the  writ  shall  be  served 
by  delivery  to  the  opposite  party  in  the  suit  or  proceed- 
ing sought  to  be  reviewed,  at  least  ten  days  before  the 
return  of  the  original  writ. 

Application.  — The  petition  onght  given  to  the  adverse  party,  or  he  will 
to  show  a  want  of  jurisdiction;  if  ox-  not  be  bound:  Polloct  v.  Cammings, 
istence  of  jurisdiction  con  be  made  3S  Id.  685.  Objection  to  petition  for 
conaist^at  with  the  allegations  of  the  a.  writ  on  the  ground  that  it  is  multi- 
petition  the  writ  will  be  denied:  Cun-  farioua  is  addressed  to  the  discretion 
flin^Aoniv.  SaptHor  Cc,  GO  Col.  67C.  cf  the  court:  Lamb  v.  SehottUr,  54 
Notice  of   the   application  should  bo     Id.  319. 

g  590.    [580.]     If  the  return  to  the  writ  be  incomplete,  oct.  ii.  isai 

the  court  may  order  a  further  return  to  be  made.     In  no 

case  shall  the  writ  be  allowed   unless  the  application  return?' 
therefor  be  made  within  six  months  from  the  date  of  the  Limiution.. 
decision  or  determination  complained  of, 

g  591.    [581.]     Upon  the  review,  the  court  shall  have  oct.ii,iMi 

power  to  affirm,  modify,  reverse,  or  annul  the  decision  or  - — '- 

determination  reviewed,  and  if  necessary,  to  award  resti-  Murt."^"' 
tution  to  the  plaintiff,  or  by  mandate  direct  the  inferior  Appeal 
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court,  officer,  or  tribunal,  to  proceed  in  the  matter  re- 
-  viewed  according  to  its  decision.  From  the  judgment  of 
the  circuit  court  on  review,  an  appeal  may  be  taken  to 
the  supreme  court  in  like  manner  and  with  like  effect  aa 
from  a  judgment  of  such  circuit  court  in  au  action. 

(Fudgment.  —  The  lupreme  conrt  tho  county  printiag  "  to  the  plaintiff 
modified  a  juil^ent  of  a  coonty  court  in  the  writ:  Toiim»md  v.  Coptlaml,  56 
by  ordering  it  to  be  re^IacBil  to  a    Id.  612. 

named  sain,  within  tbe  jnrisdictioo  of  Appeals.  —  If  there  is  a  petition, 
tho  county  court:  }ViU  v.  Smtviib,  39  it  is  no  part  of  the  jadgment  roll; 
Cal.  573.  If  decision  is  adverse  to  tbe  Etynolda  v.  San  Joaquin  County,  47 
plaintiff  ID  the  writ,  it  seeniB  the  reg-  Id.  604.  Upon  an  appeal  from  a 
ular  form  of  the  judgment  is  to  affirm  jadgment  on  efrliorari,  the  record 
tho  jodgment  reviewed:  AsUllv.  Phil-  may  consist  of  the  indgment  appealed 
ippi,  G5  Id.  2lj5.  The  reviewing  from,  the  writ,  and  the  return  there- 
court  cannot  make  the  writ  Berve  the  to;  Oarrrlaoa  v.  ■'iuperviaora  of  Santa 
purpose  of  a  writ  of  mandsite,  and  Barbara,  GI  Id.  54. 
direct  the  inferior  tribniut  "  to  award 


OP  THE  WRIT  OP  MANDAMUa 

S  502.  MatidaTrmi  to  be  known  aa  in  this  title. 

S  693.  To  whom  writ  may  issue;  not  to  control  judicial  discietiou. 

I  5d4.  How  writ  appbed  for,  and  by  whom  allowed  and  iBsoed. 

I  SOS.  How  directed,  by  whom  and  how  served,  and  proof  tbereoL 

%  506.  Writ  either  alternative  or  peremptory;  what  to  contain. 

§  607.  When  peremptory,  writ  shall  be  issued  in  6rBt  instanee. 

S  SOS.  When  defendant  may  ahow  cause  and  how. 

S  599.  If  defendant  fail  to  show  cause,  peremptory  maitdamui  to  issoe. 

9  GOO.  Pleadings  and  mode  of  proceeding  therein. 

§  601 ,  Recovery  of  damages. 

%  602.  Recovery  of  damages  a  bar  to  other  action  or  soit. 

§  603.  When  court  may  impose  fine  upon  defendant, 

g  604.  What  court  lias  jorisdictioa  o£  tho  proceeding  by  mantlatmu. 

%  605.  How  tried  in  the  circuit  and  supremo  court. 

§  606.  Appeal  may  be  token  from  judgment  of  circuit  court. 

§  592.  [582.]  The  writ  of  mandamus  is  known  in 
this  code  as  prescribed  and  regulated  iu  this  title,  and 
not  otherwise. 

g  593.  [583.J  It  may  be  issued  to  any  inferior  court, 
corporation,  board,  officer,  or  person,  to  compel  the  per- 
formance of  an  act  which  the  law  specially  enjoins,  as  a 
duty  resulting  from  an  office,  trust,  or  station.  But 
though  tho  writ  may  require  such  court,  corporation, 
board,  officer,  or  person  to  exercise  its  or  his  judgment, 
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or  proceed  to  the  discharge  of  any  of  its  or  hia  fuoctions,  oci.  u.  iwa, 
it  shall  not  control  judicial  discretion.     The  writ  shall  - — r 

'  To  «hom  mar 

not  be  issued  in  any  case  where  there  is  a  plain,  speedy,  '*"'*■ 
and  adequate  remedy  in  the  ordinary  course  of  the  law.  jJi'aiS^d'™^ 

Himdaiaiia    goiMraUy.  —  .Van-    be  required   to  perform  thoee  datiei 


damia  U  »  writ  iinied  to  compel  the  by  compulsory  procesa  of  mandamui. 
peiformance  of  a  duty  to  prevent  a  This  is  the  settled  dootrlne,  not  only 
failure   of   justice   TherQ   no   other    of  the  federal  courts,  but  of  tha  liigli- 


it  simply 


clearandadeqnateremedy  eiista:  Ar-  eit  triliQual  of  nearly  every  state  ii 

riaytonv.    Van  Houlm,  44  Ala.  2S4;  the   Uuion   where  the  question    haa 

SCUe    V,    Ouentro,    12    Nev.     105.  hem  raised:  Btlt  v.  Lappiut,  3  Or.  55; 

Where  aa  adequate  remedy  at  law  MtCattlty  t.  Ilnxd-a,  IG  Oiii.  40,  citing 

exists,  the  writ  will  be  deuied:  Dur-  Marlmrj/  v.  JUadimn,  1  Crancb,  137; 

hnntv.  MormmCTilal  O.  J:  S.  M.  Co..  0  Kendall  v.  U.  S.,  12  Pet.  SH;  Stilt  v. 

Or.  41;  £tUv.  Lapjiiiu,  3  hi.  5i.    The  Oovernor.qf  Ohio,  5  Ohio,  GM;Pag«  v. 

3ily  commands  the  perform-  Hardin,  8  B.  Mon.  G49;  Smith  v.  Con- 

aty;  it  does  not  control  dis-  troUrr,      18    Wend.      G59;     Peopie    v. 

m:    Draper  V.  Notevjare,  7  CaL  Edmonds,     15  Barb.    529;    PeopU   v. 

273;    Magee  v.   Calaverag  Co.,   10  Id.  Ftaijq,  IQ  Id,  603!  Peopk  v.  Edmonds, 

37G;   Harpendin-j  v.    HaigUt,   30   Id.  lOid.  4CS;  Peopfe  v.  Stout,  23  Id.  339. 

208;  Berrgnan  v.  Perkins.  55  Id.  483;  It  may  be  directed  to  the  governor: 

Dunp/iy  V.  Dtldeii,  57  Id.  427.     The  Middleton  v.  Law,  30  Cal,  601;   Har- 

offico  of  the  writ  is  to  Compel  the  per-  pending  v.  HaigU.  39  Id.  212;  Berry- 

formanco  of  a  purely  ministerial  duty,  man  v.  PerldtK.  55  Id.  483;  the  state 

"  A  mioiaterial  duty  is  one  in  respect  controller:  Fowler  v.  Peirce,  2  Id.  165; 

to  which  nothing  is  left  to  discretion";  youffius   v.  Douglass.  7   Id.   65;   the 

SHiliean  v.  S/ianiUn,  G3  Id.  247,  251.  surveyor-general;  Laugewmrv.  Bfiani- 

Mandamus  does  not  lie  to  comfiel  an  (in,  57  Id.  70;   the  judge  of  a  lower 

iofcrior  tribunal  to  act  in  a  particular  court:   Russell  v.   Elliott,  2  Id.   245; 

mamier  where  it  is  invested  with  dia-  People  v.  De  la  Oaerra,  43  Id.  225;  a 

cretionary  power;  f /aj/fy  v. /fuMianI,  eonnty  judge:  Es  parte  Spring  V.   W. 

22  Id.  35;  /"ropfc  v.    Weston,  28  Id.  W.,  17  Id.   132;  iate  j/ereerf  Co.  v. 

G49;  Commonicnt&A' V.  Common  Pleas  Coiclet.  31  Id.   216;  a  justice  of  tha 

PkH.  Co.,  3  Binn.  273;  Ex  parts  Oi-  peace,  to  compel  him  to  issue  execn- 

Irander.  1  Deuio,  679;  Pmvlt  v.  Jsdges  tion:  Ilamiiton  v.  Tutt,  1  West  Coast 

Oneida  Com.  P.,  18  Wend,  92;  People  Rep.  858;  a  jnilgo  of  the  lower  court, 

V.  Jiu2gi:s  qf  DulrJiess  C.  P.,  20  Id.  to  compel  him  to  transfer  the  hear- 

659;  Peo^  v.  Jatlns  of  Wayne  Co.,  ing  of  a  motion  for  change  of  venue 

1  Mich.  300;  3  Dall.  42;  9  Pot.  G02;  on  the  ground  of  his  disqualiacatiou : 

1  Serg,  &  R.  187;  6  Pa.  St.  470;  note  LiiwrniOf*  v,  Bninda-fe,  12  Pac.  C.  L. 

to  Fish  V.   Weaihenixa,  2  Johns.  Gas.  J.  337;  the  county  clerk,  though  tor  a 

217.     It  b  tbo  proper  remedy  to  com-  refusal  to  act,  for  wbich  ho  might  be 

pel  judges  to  hold  their  courts,  and  criminoUy  prosecuted,  or  for  which  an 

county  officers  to  keep  their  offices,  at  action  on  the  case  would  lie;  Premonl 

a  county  ssat:  Caliveras  Co.  v.  Broet-  v.  Crippen,  10  Cal.  215;  S.  C,  70  Am. 

tca-j,   3J  Cal.   330.     It   ij  necessary  Dec.  711;  rro/jfe  v.  ioucfoi,  28  Cal.  69; 

that  the  record  should  manifest  the  but  see,  contra,  Oooilwiav.  Oltner,  10 

right  claimed,  as  well  as  the  unlawful  Id.  333;  Fulton  v.  Ilanna,  40  Id.  281. 

exclualon  ot  the  petitioner  from  the  It  may  issue  to  anpervisora:  Emericv. 

enjoymeat  of  that  right:    Ward  v.  Oilman,  10  Id.  410;  Stin  Franasco  Oat 

F&xl.  43  Id.  47.  Co.  V.  San  Francisco,  11  Id.  47;  Fi-ani 

What    officers    will    be    con-  v.  S.  F.,  21  Id.  668;  Price  v.  Sacra- 

trolled  bjr  mandamiiB, — No  of-  7r.ento,6ld.25&;  People  v.  Suptmisort. 

ficer,  however  high,  is  above  the  law,  laid.  300;P«>pfa  v.  SKpenasoi-*,  28Id. 

and   when  duties  are  imposed  upon  432;  Napi  Vatlry  R.  R.  v.  Napa  Co., 

him  in  reganl  to  which  he  has  no  dis-  30  Id.  435;  Alden  v.  Alameda  Co.,  43 

cretion,  and  iu  the  execution  of  which  Id.  270;  Sobiaaon  v.  BuOe  Co.,  43  Id. 

individuals  bavo  a  direct  pecuniary  355;  People  v.  Supervisors,  60  Id.  561; 

interest,  and  there  is  no  other  plain,  S.  V.  W.  W.  v.  San  Francisco,  61  Id, 

■peedy,  and  adequate  remedy,  be  can  18;  JrAnaon  v.  St^m«ors,  OS  Id.  667; 
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Meyer  v.  Broum,  05  Csl.  5S3;  compei-  tbo  right  of  a  corporation  to  exerciae 

lingaathorities  of  the  mQiiicipality  to  a  franchise:  W.  J:  M.   Wagmt  Raad\. 

lory  a  tax;  toaiCDniitj  auditor:  Sweeny  Sa-perdsort,  64  CaL  69;  nor  vill  it  li« 

T.  Maynard,  62  lit.  468;  S.  F.  Gaa  Co.  whero  there  is  an  appeal:  FrtimtiU  v. 

V.  BridoBota,   62    Id,    641;    though  Merced  Mimi'g  Co.,  9  Id.  18;  PeraUa 

an  »:tioii  on    his  liond   would    lie:  v.Adarm,Hi,5^;  Lndbtrnv.  Fourth 

Babexkv.  Goodrich,  47  Id.  483;  Peopie  Diet.  Ct.,  U  Id.  13;  Early  v.  Mannix, 

V.  AtlAury,  44  Id.  616;  S.  C,  46  Id  15  Id.  149;  Proplt  t.  Sexton,  S4  Id. 

523;   to  a  county  tnasarar:  Day  v.  Si;  dark  v.  Mimii$,  50  Id.  509;  nnl«n 

Callouj,  39  Id.  596;  Boni  q^  CaJ.  v,  the  appeal  is  an  inadequate  remedy: 

Shalnn;  55  Id.  322;  Meyer  v.  Broum,  Merced  M.  Co.  v.  Fremont,  7  Id.  !30. 

12  Pac.  C  L.  J.  153;  Meyer  v.  Porter,  Where  a.  clerk  refuaes  to  iaaue  eiecn- 

1  West  Coaat  Rep.  874;  Kennedy  v.  tion,  the  remedy  ia  by  motion  iu  the 

City  df  Saeramealo,  2  Id.  223;  llaui-  court,  or  !>;  action  againat  him.  not 

mei^r  v.  Porter,  3  Id.  S94;  to  an  aa-  by  mandaimia:  Fulioa  v.  Hanna,  49 

sesaor:  Prnple  v.  Shearer,  30  Cal.  645;  Id.  278.     So  it  will  not  lie  to  compel 

IlyiUv.  Allen,  54 Id.  353;  a snpcrin-  a  receiver   to  do   certain  acta;    the 

tendcnt  of  atrccta:    Ilimmelni/inn  v.  remedy  is  ample  in  the  court  which 

Co/rmi,  36  Id.  411;    a  tax  collector:  appointed  him:  People  r.  McLant,  C2 

Perry  V.    iros/itum,  20  Id  349;  cleo-  Id.  61G. 

tion  commissioner:  G3)bB  v.  Barileti,  Wliere  the  judge  below  required  a 
C3  Id.  117}  and  performance  of  duty  atatetnent  of  i^eevideuco  on  tho  trial 
cannot  bo  excuied  on  the  ground  of  in  a  chancery  case,  to  bo  aubmittcrl, 
want  of  funds:  Id.  and  the  attorney  dirl  not  object,  bnt 
A^  no  appeal  lies  from  an  order  failed  to  furnish  it,  and  tho  court,  oa 
mailc  before  final  judgment  refusing  motion  for  judgment  on  tho  pleadings 
to  transfer  a  cause  from  a  state  dia-  and  verdict,  refused  to  proceed  nutil 
tricC  court  to  tho  United  States  cir-  such  statement  was  furnished,  it 
cait  court  [Hopper  v.  Kt^man,  17  was  held  that  mandamm  would  not 
Cal.  517),  an  order  made  in  action  lie:  Pureell  v.  McKuae,  14  Cal.  23a 
pending  iu  a  state  district  court  stay-  Nor  where  a  judge  acta  judicially  can 
ing  all  proceedings  therein  until  tho  he  be  compelled  by  mandaiHiu  to  re- 
furtlier  direction  of  the  conrt  ia  not  verso  his  dociaion  and  render  a  differ- 
on  appealable  order.  The  remedy  is  ent  one:  Chaiev.Bla^iitimeCaBalCa.. 
by  -maadamm:  It/adet  v.  Craig,  21  Id.  10  Pick.  244;  BoujUy  v.  Jnd-fa,  2U 
419.  This  decision  was  affirmed  and  Wend.  658;  People  v.  Pmli,  28  Cil. 
followed  in  Aoery  v.  Superior  Ct.,  57  168;  Cariaga  v.  Dn/deit,  29  Id.  309; 
Id.  247,  where,  after  judgment  in  /.ewis  v.  Barclay.  35  Id.  213;  PenpU  v. 
ejectment,  the  lower  court  made  an  Sexton,  37  Id.  5^;  Begvhl  v.  Saaa,  39 
order  staying  proceedinga, until  tho  Id.  411;  Ex  parte  Oaje,  45  Id.  349. 
determination  of  an  action  in  the  Tlioauprcmo  court  hasDO  jurisdiction 
United  States  circuit  court  to  annul  to  grant  a  writ  of  mandate  to  compel 
plaintiff's  patent  for  tho  land.  So  the  judge  of  a  state  district  court  to 
alao  in  Duiip/iyv,  Brlden,  67  Id.  427,  proceed  with  the  trial  of  on  aetiou  in 
the  writ  issued  to  compel  the  superior  which  an  order  has  been  mado  trans- 
court  to  proceed  with  a  cause  notwith-  {erring  the  cause  to  the  United  States 
standing  an  appeal  from  that  court  cirouitcourt: /"rancwcov.  Jf, /.  Co.,  36 
in  another  action  l»tween  the  same  Id.  283.  A  maadamua  will  not  lie 
parties.     It  is  the  proper  remedy  to  against  a  sheriff   to  compel  him   to 


compel  a  conrt  to  restore  the  name  of    make  a  deed  of  land  to  a  purcbaaer  at 
an  attorney  which  bud  been  atrickcn    an  execution  sale,  who  refus     ' 
from  its  rolls:  People  v.  Turner,  1  Id.     the    purchase- money  f 


.    2  Am.  Dec.  295.     It  does  that  ha  is  the  oldest  judgment  eiccu- 

not  lio  to  compel  a  sheriff  to  execute  tion  creditor   and    entitled    to    the 

a  writ,  especially  where  it  does  not  money;   especially  where  there  ia  an 

appear    that   there    is  no    adequate  unsettled  cotiteat  as  to  the  question 

remedy  against  tho  sheriff:  Haberahavi  of  lion :    WiUianu  v.  Smith,  6  Id.  91 ; 

V.  Srara,   11   Or.   431.     Aa   between  nor  to  compel  tho  sheriff  to  execute  a 

conflicting  claimants    to    stock    of   a  certiGcate  and  deed  on  a  sale  nnder 

corporation,  maniio'nfudoes  not  lie  by  an    invalid   oiiaensmcnt;    BoaiBorih    v. 

one  to  compel  tlio  other  to  transfer  it:  Weltsier,  64  Id.  1 ;  nor  to  compel  him 

Durliam  v.  Monumental  S.  M.  Co.,  9  to  execute  a  tax  deed  containmg  rcci- 

Id  41.     Jt  does  not  lie  to  determine  tala  contradicted  by  the  retnm  of  tlw 
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E  sale:  Bewell  v.  Laiit,  S3  I<L  313.  third  of  ft  certain  real  estate,  i 
andarvats  is  ui  ap; 

to  compel  a  aheriff,  >        .     »        .  . 

catian,  to  remit  a  tax  illegally  assessed :  for  tho  recovery  of  the  propert;.  e 
Sadtii  V.  ^»g,  14  Or.  10.  But  the  Y.  employed  an  attoracy.  Relator 
remedy  by  mtadamitt  will  not  lie  moved  the  court  below  to  subBtitate 
wnere  a  county  treasorer  has  no  another  attorney  in  his  place,  but  the 
money  applicable  to  tlie  claim;  Cixl-  court  refnsed  to  grant  the  motion,  the 
mtr  T.  Haeraiaaito,  18  Id  384  Nor  only  reason  nrged  for  the  aubatitation 
where  he  ia  bound  to  act  on  the  audi-  being  that  Y.  had  neglected  to  prose- 
tor's  warrants,  but  no  such  warrant  cnta  the  aoit.  B^Iator  applied  to  the 
baa  been  presented:  PeopU  v.  Fogg,  gnpremo  court  for  a  manrfomiu,  which 
11  Id.  359;  or  if  the  warrant  waa  not  waa  granted:  Dmener  v.  Norton,  IG 
legally  chargeable  againBt  the  county:  Cal.  436.  It  is  no  answer  to  proceod- 
Keller  v.  Hyde,  20  Id.  695.  ings  by  majidaima  to  a  treaiiurer  to 
If  there  ia  an  ordinance  of  a  city  pay  conpona  on  bonds  issued  by  a 
prohibiting  tho  traasurer  from  paying  city,  that  the  charter  under  which 
claims  against  tbo  city  before  they  the  I>onds  were  issued  provided  that 
have  been  audited  and  approved  by  no  suit  thereon  should  be  comuience'l 
the  common  council,  maadaimu  will  ^inst  the  city;  ileyer  v.  Porter,  I 
not  lie  to  compel  him  to  pay  such  West  Coast  Rep.  874. 
clalma  until  thus  audited  and  ap-  Water  companies  charged  with  the 
proved:  Ditbordiai  v.  Butler,  49  Cal.  public  duty  of  supplying  water  may 
512.  But  a,  provision  in  the  city  be  compelled  to  perform  the  sanM 
charter  that  suits  on  bonds  issued  by  throogh  the  medium  of  this  writ; 
tho  city  shall  not  be  broaght  will  not  Prici!  v.  R.  i.  di  I.  Co..  56  Cal.  431. 

Cent  martdamra   to  the  treasurer        Where  nothing  will  Im  gained,  nnn- 

L  issuiug:  Meyer  v.  Porter,  1  West  dataus  will  not  issue;  as  to  compel  a 

Coast  Bep.  S74.     A  party  entitled  to  judge  to  settle  a  statetnent  where  the 

stock  ju  a  privato  corporation  has  an  motion   for  the  new  trial   was  made 

action  for  damages  against  the  corpo-  too  latfi:  ClarS:  v.  Crane,  51  Cal.  029. 

ration  for  the  refusal  of  its  ofBcers  to  Nor  to  compel   the   court   below  to 

transfer  the  stock  to  him  an  the  com-  allow  the  personal  represeutativo  of  a 

pany's  books,  and  therofaro  mandanna  deceased  plaintiff  to  be  substituted, 

will  not  lie,  unless,  perhaps,  in  cases  and   to   proceed    to   a  new  trial,   if 

where  the  stock  is  of  a  specific  valnc  the  judEment  erroneously  rendered 

over  other  stock  of  the  corporation;  agaioattliedoceascd before  knowledge 

Kimball  V.  V-iiioa   W.  Co.,  44  Cal.  ITO;  of  his  death  had  been  obtained  by  the 

Kioij  V.  Bant qf  England,  2Doug.  526;  conrt,  is  not  set  aside  in  that  court: 

Wi^u  V.  MecAoHta'  Bank,  10  Johns.  EllioU  v.  Paeerioa,  2  West  Coast  Rep. 

484;    mikinaon  v.  ProvUUace  Bant,  3  376. 

R.  1.22;  Ex  parte  Fireman's  Ineuranee        Whom  mandamuBWill  not  COn- 

Co.,  6Hill,243;  American  Amjtum  eU.  trol. —Where  courtshavccoucurrent 

V.  Phacmx  Bank,  4  Conn.  172;  Snrgent  jurisdiction,  there  is  neither  the  right 

V.  Franilia  fruarartre  Co.,  8  Pick.  BO;  to  eommanil  nor  to  prohibit  nor  the 

S.  C,  19  Am.  Dec.  306,     Nor  will  it  duty  to  obey;  and  it  would  Iw  incon- 

be  issued  when  the  vital  merits  of  the  sistent  with  the  rclationa  which  thoy 

motion  are  extinct  at  the  time  of  the  hold  towards  each    other  that    one 

hearing;  Barrington  v.  Sa'\nytr,  36  Cal.  should  attempt  to  supervise  or  direct 

289.     ItiaiiotthoproceediuRiQWhicii  or   restrain    tlia   action   of    another; 

to  try  tiUe  to  laud:  Babcock  v.  Good-  PeopU  v.  Turner,  1  Cal.  149.     Manda- 

rich,  47  Id.  486.  miw  will  not  lie  to  try  title  toan  oEGce 

The  writ  will  not  issue  where  the  ap-  QUed  Je /aefo.     The  court  cannot  de- 

Slicant  has  not  complied  with  tho  con-  termine  the  right  to  the  fees  of  an 

itions  oE  tho  law  upon  which  he  alone  office  until  the  right  to  the  office  is 

ia  entitled  to  that  which  he  seeks  to  determined;  lleredUh  v.  Svjierviaon, 

obtain  by  mandamu:  Purdy  v.  ainton,  50  Id.  433.     The  writ  will  not  lie  to 

56  Cal.  133.     Nor  to  compel  the  regis-  try  title    to    an    office:     Warner  v. 

ter  of  the  land  office  to  iaane  a  certiS-  ilyert,  4   Or.    72;  S.  C,  3  Or.  213; 

eate  to  recover  money  paid  to  tlie  state  People  v.  Seanaell,  7  Cal.  442;  PeopU 

for  lands  it  could  not  grant:  SidSvan  v.  Old*,  3  Id.  175.     But  vutndanuit 

T.  Shanklin,  63  Id.  247.  i»  proper  to  compel  tho  incumbent  of 

Where  relator  conveyed  to  Y.  one  an  office  to  deliver  to  his  successors 
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the  nppnrteoancei,  etc.:    Warntr  v.  Iiu  no  private  interest  In  or  cUiiu 

Myers,  4  Or.  72.     The  vrit  U  not  to  the  immediate  benefit  oE  Uh  Kt  nr 

"  be  uaed  to  try  the  eligibility  at  de-  proceeding  required  to  be  dme  ta 

feniiant  to  an  office :  Tumfr -v.  Mtlo-  token,  but  it  amonnta  to  amerepib- 


nry,  13  CaL  G21.     It  is  an  imperative  lie  duty:  O.  Ji  V.H.S.Co.r. 

rule  of  tbo  law  of  maiidamtu  that,  Co.,  37  Id.  362.     But  a  public  baud 

previously  to  the  iTiaUng  oE  tbeappli-  is  not  in  default  so  as  to  be  subject 

cation,  an  express  anddiatinct  de-  to  mandamtit  nntil  aiter  demand  ud 

mand  or  reqaeet  to  perform  the  act  refusal :  Talealt  v.  JTarbor  Contnimn- 

mustbaveb^nmadebytheproeecntor  en,  63  Id.  199. 
to  the  defendant,  who  must  have  rO'        Tbi<  demand  must  be  defiaite  and 

fused  to  comply  with  such  demand,  specific,   "aa  certain  as  the  lobjcct 

either  in  direct  terms,  or  by  conduct  matter  oE  the  litigation  which  aij 

from  which  a  refusal  can  be  condu-  follow  a  refusal  will  admit  of."   A 

sivcly  implied:  People  v.  Romero,   IS  failure  to  allege  inch  demand  WMJ 

Id.  91;  CrandaU  v.  Amador  Co.,  20  be  token  advantage  of  bygenoralde. 

Id.  72;  though  the  rule  may  be  oUier-  marrer:   Pria  v.  R.  L.  4:  I.  C».,  56 

wise  where  the  relator  or  petitioner  CaL  431. 

Oct.  II.  1881         g  594.  [584.]     The  writ  shall  be  allowed  by  the  court, 

~      ^ "  or  judge  thereof,  upon  the  petition,  verified  as  a  com- 

E^whoraSf.'^   plaint  in  an  action,  of  the  party  beneficially  interested. 

liBul^.""'       It  may  be  allowed,  with  or  without  notice  to  the  adverse 

party,  as  in  the  case  of  a  writ  of  review.     Upon  the  filing 

2oor.  iM,         ^^  ^jjg  petition  and  order  of  allowance,  the  writ  shall  be 

issued  by  the  clerk  in  accordance  therewith. 

Who  may  apply  for  writ.  —  To  NoUmir*,  7  Cal.  276.  A  tax-jKiyer  ii 
entitle  one  to  ttio  writ,  it  must  appear  a  party  beneticiolly  interesteu  in  bav- 
that  the  defendant  refusea  to  perform  ing  all  the  propOTty  in  the  district 
the  duty:  People  v.  Supervimra,  64  assessed,  and  is  a  proper  party  to 
N.  y.  600;  /"eop/ev.  CoKins,  ISWend.  make  the  affidavit  for  the  writ  to 
66;  and  that  plaintiff  clearly  has  a  compel  the  assessor  to  assess  property 
right  to  have  the  act  done:  FUdtr.  subject  thereto:  Hyatt  v.  Ailtii,  M 
MeDiarmid,  26  Ark.  4S2;  Draper  v.     Id.  353. 

0^11, 18(0,         §  595,  [585.]     The  writ  shall  be  directed  lo  the  coun, 
~         ^^  corporation,  board,  officer,  or  person  mentioned  or  desig- 
Bcrviceof.       nated   iu  the  order  of  allowance,  and   may  be  served 
thereon,  by  any  officer  or  person  authorized  to  serve  a 
summons,  by  delivery  of  the  original  to  such  officer 
or  person,  or  to  any  member  of  such  court,  or  to  any 
officer  of  such  corporation  upon  whom  this  code  author- 
izes a  summons  to  be  served.     The  proof  of  service  shall 
be  the  same  as  in  a  writ  of  review,  and  obedience  to  the 
writ  may  be  enforced  in  such  manner  as  the  court  or 
judge  thereof  shall  direct. 
Oct  11, 1862,         §696.  [586.]     The  writ  is  either  alternative  or  per- 

emptory;  when  in  the  alternative,  it  shall  state  concisely 

the  facts,  according  to  the  petition,  showing  the  obliga- 
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tioD  uf  the  defendant  to  perform  the  &ct,  and  his  omis-  oct.u,ue2, 

sion  to  perform  it,  and  command  him,  that  immediately  ■ ■ 

after  the  receipt  of  the  writ,  or  at  some  other  specified  peremptory  or 
time,  he  do  the  act  required  to  be  performed,  or  show 
cause  before  the  court  or  judge  thereof,  by  whom  the 
writ  was  allowed,  at  a  time  and  place  therein  specified, 
why  he  has  not  done  so;  and  that  he  then  and  there  re- 
torn  the  writ,  with  his  certificate  annexed,  of  having 
done  as  he  is  commanded,  or  the  cause  of  his  omission 
thereof.  When  peremptory,  the  writ  shall  be  in  a  similar 
form,  except  that  the  words  requiring  the  defendant  to 
Ehow  cause  why  he  has  not  done  as  commanded,. and  to 
return  the  cause  therefor,  shall  be  omitted. 

§  597.  [587.]    When  the  right  to  require  the  perform-  ^^^^-^^ 
ance  of  the  act  is  clear,  and  it  is  apparent  that  no  valid 

.  „  .         .  when  pcremp- 

excuse  can  be  given  for  not  performing  it,  a  peremptory  ^'^  "'iS**" 
maruiamtis  shall  be  allowed  in  the  first  instance;  in  all 
other  cases,  the  alternative  writ  shall  be  first  issued. 
§598.    [588,]     On  the  return  day  of  the  alternative  oet.n,i8ffi!, 

writ,  or  such  further  day  as  the  court  or  Judge  thereof 

may  allow,  the  defendant  on  whom  the  writ  shall  have  mayihow 
been  served  may  show  cause  by  demurrer  or  answer  to 
the  writ,  in  the  same  manner  as  to  a  complaint  in  an 
action. 


Br.  —  Tbo  rules  of  the  code  belief,   ore  also  applicable,  and  the 

m  u  strictly  applicable  to  the  plead-  respondent  cannot  deuj  in  this  form 

mgi  ia.maruiani'iLt  aa  to  those  in  an;  facts  whose  existence  or  non-exiatence 

sctiou;  and  under  those  rules  no  one  mnat  be  knonn  to  him:  Forbet  v.  El 

BB7  answer  except  those  who  are  Dorado,  12  Pac.  C.  L.  J.  341. 

made  or  are  by  the  court  admitted  ATiiending    amuxr,  — The    answer 

u  defendants.     Tho  remark  found  la  may  be  amended,  and  ought   to  be 

tlie  treatises  on  mandanna,  that  if  two  allowed  to  be  amended,  in  a  proper 

Hpirete  returns  be  made  by  different  case:   Qmdy  v.  BramUt,  69  Cat.  105. 

)iortiens  of  the  same  corporation,  the  In  this  case  the  supreme  conrt  reversed 

tonrt  will  take  that  which  appears  to  the  action  of  the  lower  court  in  refua- 

lia  made  by  the  majority,  moons  that,  ing  to  allow  a  Bupplemcntal  answer  to 

to  have  any   standing,   it  must    be  l>e  filed. 

nude  as  the  return  of  the  whole  cor-  Drmurrtr  to  ajuvxr.  ■ —  A  motion  to 

pcntion,  or  at  least  of  a  particolor  strike  oot  and  disregard  tho  answer 

portion  or  branch  of  it,  and  then,  if  as  immaterial  is  in  effect  a  general 

two  retnrns  are  made  in  that  capo-  demurrer:  JUiddletoa  v.  Loa,  30  Cal. 

<itf  >  the  court  will  ascertain  which  is  699.     So  is  a  motion  that  the  writ 

the  true  return:  PtopU  v.  S.  F.,  27  issue    notwithstanding   tho    answer: 

CU.  670.    The  general  mloa  as  to  Ward  v.  Flood,  48  Id.  30. 
daiying  all^atioo.  on  information  or 
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§  599.  [689.]  If  the  defendant  do  not  show  cause 
by  demurrer  or  answer,  a  peremptory  mandamus  shall 
be  allowed  against  him.  If  the  answer  contain  new  mat- 
ter, the  same  may  be  demurred  or  replied  to  by  the  plain- 
tiff, within  such  time  as  the  court  or  judge  may  prescribe. 
If  the  replication  contain  new  matter,  the  same  may  be 
demurred  to  by  the  defendant  within  such  time  as  the 
court  or  judge  may  prescribe,  or  he  may  countervail 
Buch  matter  on  the  trial  or  other  proceedings  by  proof, 
either  in  direct  denial  or  by  way  of  avoidance. 

g  600.  [590.J  The  pleadings  in  the  proceeding"  by 
mandamits  are  those  mentioned  in  sections  598  [588]  and 
599  [589],  and  none  other  are  allowed.  They  are  to  have 
the  same  effect,  and  to  be  construed,  and  may  be  amended 
in  the  same  manner,  as  pleadings  in  an  action.  Either 
party  may  move  to  strike  out,  or  be  allowed  to  plead  over 
after  motion  or  demurrer  allowed  or  disallowed,  and  the 
issues  joined  shall  be  tried  and  the  further  proceedings 
thereon  had  in  like  manner  and  with  like  effect  as  in  an 
action. 

§  601.  [591.]  If  judgment  be  given  for  the  plaintiff, 
he  shall  recover  the  damages  which  be  shall  have  sus- 
tained by  reason  of  the  premises,  to  be  ascertained  in 
the  same  manner  as  in  an  action,  together  with  costs  and 
disbursements,  and  a  peremptory  Tnandamtia  shall  be 
awarded  without  delay. 

§  602.  [592.]  A  recovery  of  damages  by  virtue  of  this 
title  against  a  party  who  shall  have  made  a  return  to  a 
writ  of  TTiandamita  is  a  bar  to  any  other  action  or  suit 
against  the  same  party  for  the  same  cause. 

g  603.  [593.]  Whenever  a  peremptory  viandamus  is 
directed  to  a  public  officer  or  body  commanding  the 
performance  of  any  public  duty  specially  enjoined  by 
law,  if  it  appear  to  the  court  or  judge  thereof  that  such 
officer  or  any  member  of  such  body  has  without  just 
excuse  refused  or  neglected  to  perform  the  duty  so  en- 
joined, the  court  or  judge  may  impose  a  fine,  not  exceed- 
ing five  hundred   dollars,  upon  every  such  officer  or 
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member  of  such  body;  and  the  payment  thereof  ia  aP^'^""^^ 

bar  to  any  action  for  any  penalty  incurred  by  such  offi-  ■ ~ 

cer  or  member  by  reason  of  his  refusal  or  neglect  to  per-  ™»y  impoea 
form  the  duty  so  enjoined. 

§  604.   [594.]    The  circuit  court,  or  judge  thereof,  of  ogji"- 1*2. 
the  county  wherein  the  defendant,  if  a  public  officer  or 

,       ,  .  ,.  .,  .  ....  When  Eonrt 

body,  exercises  bis  or  ita  functions,  or  if  a  private  person  haajuriBdio- 
or  corporation,  wherein  such  person  resides  or  may  be 
found,  or  such  private  corporation  might  be  sued  in  an  "*■"''• 
action,  shall  have  exclusive  jurisdiction  of  the  proceed- 
ing herein  prescribed,  except  that  the  supreme  court 
shall  have  jurisdiction  of  such  proceeding  in  all  cases 
arising  in  the  state  where  it  may  be  necessary  or  proper 
to  enable  such  court  to  maintain  its  appellate  jurisdic- 
tion. 

§  605.   [595.]     In  the  circuit  court  the  writ  may  be  Oct  11,  ues, 
made  returnable  either  in  term  time  or  vacation,  and  if 


the  latter,  may  be  tried  and  determined  before  the  judge 
thereof  in  like  manner  and  with  like  effect  as  in  term 
time.  In  the  supreme  court  the  writ  may  be  allowed 
by  the  court  or  any  judge  thereof,  but  shall  only  be  tried 
and  determined  by  the  court;  and  all  issues  of  either  fact 
or  law  therein  shall  be  tried  by  the  court. 

§  606.    [596.]     From  the  judgment  of  the  circuit  court,  oct  u,  i 

or  judge  thereof,  refusing  to  allow  a  Tnandam.iis,  or  direct-  

ing  a  peremptory  mandamus,  an  appeal  may  be  taken  to 
the  supreme  court  in  like  manner  and  with  like  effect 
as  in  an  action. 


OP  THE  WRIT  OF  HABEAS  COBPUS. 
S  607.     Defiutioii  of,  and  who  may  prosecute  it. 
3  COS.     Who  not  entitled  to  prosecute  it. 
S  609.     Wlio  allowed  by,  and  application  therefor. 
S  610.     Petition  for  irrit,  what  it  shall  contain. 
9  611.     Writ  to  he  allowed  without  delay,  unlou  it  appear  that  olaintiff  not 

eotitled  to  proaeonta;  clork  to  i«sae  writ. 
9  612.     What  Uie  writ  shall  coatoin. 

R  613.     Writ  not  to  b«  disobeyed  for  vnnt  of  fonn.     What  ia  anfficient. 
S3 
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S  614.  Wlwt  the  ntani  shall  contain. 

g  G16.  Person  to  be  produced. 

g  616.  Warrant  to  isane  in  cass  of  neglect  or  refnul  to  obey  the  writ. 

S  617.  If  sberiff  neglects,  to  whom  warrant  to  iaone. 

g  618.  Precept  to  aheriff. 

S  619.  When  caiue  oC  imprisoument  to  be  inquired  into. 

g  GtiO.  If  no  legal  cause  ahown,  diwhaige  granted. 

3  621.  When  pastjr  to  bo  remanded. 

g  622.  In  certain  caaea,  when  partj  discharged. 

g  623.  Legality  of  certain  jadgmenta  and  proceu  not  to  be  inquired  into. 

g  624.  On  commitment  for  criminal  offense,  how  to  proceed. 

g  626.  Until  jadgment  given,  bow  party  kept. 

g  628.  When  notice  to  be  given  to  third  party. 

S  627.  Notice,  when  given  to  the  district  attorney. 

g  628.  Return  may  be  controverted. 

g  629.  Betnrn  ma;  be  demurred  to,  and  answer  may  be  also,  of  c<HitroT«rt«d. 

Pleadings,  effect  of. 

g  63&  When  prodnction  of  person  dispensed  with. 

g  631.  Judgment  of  discharge,  or  dismissal  of  the  proceeding, 

g  632.  Precept  requiring  the  production  of  the  person, 

g  633.  Obedience  to  judgment  of  discharge,  how  enforced. 

S  631.  I'ecaon  once  discharged  not  ^ain  imprisoned, 

g  635.  When  warrant  to  issue  in  lieu  of  AoAeoa  airpiu. 

%  636.  Arreat  of  the  person  having  the  custody  of  the  parfy. 

g  637.  Warraot,  how  executed,  and  proceedings  thereon. 

g  638.  Person  arrested  to  be  committed  or  bailed. 

g  639.  Penalty  for  refasing  copy  of  order  or  process. 

g  640.  When  district  attorney  may  applf  for  writ, 

g  641.  Writ,  by  whom  served.     Tender  of  fees,  and  nndertaking. 

S  642.  Writ,  how  served, 

g  643.  Same. 

9  &M.  Duty  to  obey  writ. 

S  64S.  When  charges  for  producing  party  may  be  ordered  paid, 

g  646.  Proof  of  Bcrvioe  of  writ 

g  647.  Within  what  time  return  to  be  made. 

9  648.  What  court  has  jurisdiction  of  the  proceeding  by  habeiu  corpus, 

g  649.  Appeal  from  judgment  in  hahta>  eorptu.     Question  once  determined 

on  hcAeat  forpui  not  to  be  re-examined 

Oct  11, 186%         §  607.   [597.]    The  writ  of  habeas  corpus  ad  suhjicien- 

dum  is  the  writ  herein  designated,  and  every  other  writ 

corpus  de-  of  habcos  coTpus  13  aboUshed.  Every  person  imprisoned, 
may  prosecute,  or  Otherwise  restrained  of  his  liberty,  within  this  state, 
under  any  pretense  whatsoever,  except  in  the  cases  speci- 
fied in  the  next  section,  may  prosecute  a  writ  of  habeas 
corpus  according  to  the  provisions  of  this  title,  to  inquire 
into  the  cause  of  such  imprisonment  or  restraint,  and  if 
illegal,  to  be  delivered  therefrom. 
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Writ  of  hftbess  corpos.  —  This  of  the  c 

writ,  far  tbe  release  of  a.  penou  ille-  do  not  appear  ii: 

gaily  imprtmiied,  is  not  in  tho  nature  the  prisoner  is  held,  unless  it 

of  a  writ  of  error  to  inquire  into  the  question  of  the  jurisdiction   of  the 

regularity  of  the  sjrest  and  imprison-  cotnmitting  ia^;istrBte  over  the  caae: 

ment,  bat  its  purpose  is  to  raise  the  MrnHman  v.  Aforffan,  T  Or.  68,     In  a 

qneation  of  legality  o(  the  proceed-  proceeding  of  haSau  carpus  the  court 

ings  and  imprisonment;  Ex  parte  Hvb-  to  which  the  writ  ii  retnmable  ac- 

bard,  dO  Ala.  473;  Ex  parte  Raye,  63  qalrei  jnrisdiction  t«  make  a  final 

CoL  401.  order  in  the  cause  by  the  service  of 

In  a  case  of  habeat  eorput  against  the  writ  npoa  the  defsndant  while  the 

an  officer  iMvinff   the   petitioner  in  prisoner  is  still  in  his  custody,  and 

custody,  the  mattn?  properly  triable  such  jarisdiction  cannot  be  ousted  by 

arise  on  the  retnm  ol  the  officer  and  any  act  of  the  defenduit  without  the 

the  traverse  thereto,  and  the  court  consent  of  the  court:  Pomeroy  v.  Lap- 

will  not  inqniie  into  any  irregularitiea  ptm,  9  Id.  363. 

g  608.   [598.]     The  following  persons    shall    not    be  Oct  u,  vx% 
allowed  to  prosecute  the  writ: —  

1,  Persons   imprisoned  or    restrained    by  virtue   of  tied''to  pi»Se-' 
process  issued  by  a  court  of  the  United  States,  or  a  judge 

or  commissioner  or  other  officer  thereof,  in  cases  where 
such  courts,  or  judges  or  officers  thereof,  have  exclusive 
jurisdiction  under  the  laws  of  the  United  States,  or  have 
acquired  exclusive  jurisdiction  by  the  commencement  of 
actions,  suits,  or  other  proceedings  in  such  courts,  or  be- 
fore such  commissioner  or  other  officer  thereof; 

2.  Persons  imprisoned  or  restrained  by  virtue  of  the 
judgment  or  decree  of  a  competent  tribunal  of  civil  or 
criminal  jurisdiction,  or  by  virtue  of  an  execution  issued 
upon  such  judgment  or  decree, 

§  609.    [599. J     The  writ  shall  be  allowed  by  the  court,  octii,i862, 

or  judge  thereof,  upon  the  petition  of  the  party  for  whose  — '■ . 

relief  it  is  intended,  or  by  some  other  person  in  hia  be-  a^owlJdf 
half,  signed  and  verified  by  the  oath  of  the  petitioner,  ^pp"**"""- 
to  the  effect  that  he  believes  it  to  be  true. 

§  610.    [600.]     The  petition  shall  state,  in  substance: —  oct.  u.  isea, 

1.  That  the  party  in  whose  behalf  the  writ  is  applied 

for  is  imprisoned  or  restrained  of  his  liberty,  the  place  writ,  wh«t  ii 
where,  and  officer  or  person  by  whom  he  is  imprisoned 

or  restrained,  naming  both  parties,  if  their  name's  be 
known,  or  describing  them,  if  not  known; 

2.  That  such  person  ia  not  imprisoned  or  restrained 
by  virtue  of  any  order,  judgment,  decree, 
specified  iu  section  608  [598]; 
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3.  The  cause  or  preteDse  of  such  imprisonment  or 

-  restraint,  according  to  the  beat  knowledge  or  belief  of 
the  petitioner; 

4.  If  the  imprisonment  or  restraint  be  in  virtue  of 
any  order,  warrant,  or  process,  a  copy  thereof  shall  be 
annexed  to  the  petition,  or  it  must  be  alleged  that,  by 
reason  of  the  removal  or  concealment  of  the  party  before 
the  application,  a  demand  of  such  copy  could  not  be 
made,  or  that  such  demand  was  made,  and  the  legal  fees 
therefor  tendered  to  the  person  having  the  party  in  hia 
custody,  and  that  a  copy  was  refused; 

5.  If  the  imprisonment  or  restraint  he  alleged  to  bo 
illegal,  in  what  the  alleged  illegality  consists; 

6.  That  the  legality  of  the  imprisonment  or  restraint 
has  not  been  already  adjudged,  upon  a  prior  writ  of 
Jiabeas  corpus,  to  the  knowledge  or  belief  of  the  peti- 
tioner. 

§  611.  [601.]  The  court  or  judge  to  whom  the  peti- 
~  tion  is  presented  must  allow  the  writ  without  delay, 
unless  it  appears  from  the  petition  itself,  or  from  the 
documents  annexed  thereto,  that  the  person  for  whose 
relief  it  is  intended  is  by  the  provisions  of  this  title 
prohibited  from  prosecuting  the  writ.  Upon  the  filing 
of  the  petition  and  the  order  of  allowance  with  the  clerk, 
the  clerk  shall  issue  the  writ  immediately  in  accordance 
therewith. 

§  612.   [602.]     The  writ  shall  command  the  defendant 

-  to  produce  the  person  imprisoned  or  restrained,  by  what- 
soever name  he  may  be  called  or  charged,  and  certify  and 
return  therewith  the  time  and  cause  of  his  imprisonment 
or  restraint,  before  the  court  or  judge  allowing  the  writ, 
at  a  time  and  place  therein  specified,  or  immediately 
after  the  receipt  of  the  writ,  to  do  and  receive  what  shall 
then  and  there  be  considered  concerning  the  person  so 
imprisoned  or  restrained;  or  when  it  appears  by  the 
petition  and  documents  thereto  annexed,  and  [that?]  the 
cause  or  offense  for  which  the  person  is  imprisoned  or 
restrained  is  not  bailable,  the  production  of  the  party 
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may   be   dispensed  with,   though  such  production   be  ??!"■  ""^ 

prayed  for  in  the  petition,  and  the  writ  issued  accord- 

ingly- 

§  613.   [603.]     The  writ  shall  not  be  disobeyed  for  any  ortii,i862 
defect  of  form.     It  is  sufficient, - 


1.  If  the  officer  or  person  having  the  custody  of  the  auoWed. 
party  imprisoned  or  restrained  be  designated  either  by  his 

name  or  [of?]  office,  if  he  have  any,  or  by  his  own  name, 
or  if  both  such  names  be  unknown  or  uncertain,  he  may 
be  described  by  an  assumed  appellation;  and  any  one 
who  may  be  served  with  the  writ  is  to  bo  deemed  the  offi- 
cer or  person  to  whom  it  was  directed,  although  it  may 
bo  directed  to  him  by  a  wrong  name  or  description,  or 
to  another  person; 

2.  If  the  person  who  is  directed  to  he  produced  be 
designated  by  name,  or  if  his  name  be  uncertain  or  un- 
known, he  may  be  described  in  any  other  way,  bo  as  to 
designate  the  person  intended. 

§  614.   [604.]     The  officer  or  person  upon  whom  the  om.  h,  i862, 

writ  shall  havo  been  duly  served  shall  state  in  his  re- 

turn,  plainly  and  nnequivocally, — 

1.  Whether  he  have  or  have  not  the  party  in  his  cus- 
tody or  power  or  under  his  restraint,  and  if  lie  have  not, 
whether  he  has  had  the  party  in  his  custody  or  under 
his  power  or  restraint  at  any  and  what  time  prior  or 
subsequent  to  the  date  of  the  writ; 

2.  If  he  have  the  party  in  his  custody  or  power  or 
under  his  restraint,  the  authority  and  true  cause  of  such 
imprisonment  or  restraint,  setting  forth  the  same  at 
large; 

3.  If  the  party  be  detained  by  virtue  of  any  writ, 
warrant,  or  other  written  authority,  a  copy  thereof  shall 
be  annexed  to  the  return,  and  the  original  shall  be  pro- 
duced, and  exhibited  on  the  return  of  the  writ,  to  the 
court  or  judge  before  whom  the  same  is  returnable; 

4.  If  the  person  upon  whom  such  writ  shall  have  been 
served  shall  have  had  the  party  in  his  power  or  custody 
or  under  his  restraint  at  any  time  prior  or  subsequent 
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oc^  11, 1682,  to  the  date  of  the  writ,  but  baa  traasferred  such  custody 
or  restraint  to  another,  the  return  shall  state  particularly 
to  whom,  at  what  time,  for  what  cause,  and  by  what 
authority  such  transfer  took  place.  The  return  shall  be 
signed  by  the  person  maidng  the  same,  and  except 
where  such  person  shall  be  a  sworn  public  officer,  and 
shall  make  his  return  in  his  official  capacity,  it  shall  be 
verified  by  oath. 
o<t. II. isea,         §  616.   [605.]    The  person   or  officer  on  whom  the 

habeas  corpus  shall  have  been  served  shall  also  bring 

prodaced.        the  body  of  the  person  in  his  custody,  according  to  the 
command  of  such  writ,  except  in  the  case  of  the  sickness 
of  such  person,  as  hereinafter  provided. 
oct^ii,i8K,         §616.    [606.]     If  the  person  upon  whom  such  writ 
- — ' — ■ —  shall  have  been  duly  served  shall  refuse  or  neglect  to 
les'iein c«»e 0/  obcy  the  Same  by  producing  the  party  named  in  such 
w^if""""*"'  writ  and  maidng  a  full  and  explicit  return  thereto  with- 
in the  time  required,  and  no  sufficient  excuse  be  shown 
therefor,  it  shall  be  the  duty  of  the  court  or  judge  before 
whom  such  writ  shall  have  been  made  returnable,  upon 
due  proof  of  the  service  thereof,  forthwith  to  issue  a 
warrant  against  such  person,  directed  to  the  sheriff  of 
any  county  in  this  state,  and  commanding  him  forthwith 
to  apprehend  such  person  and  bring  him  immediately 
before  such  court  or  judge;  and  on  such  person  being  so 
brought,  he  shall  be  committed  to  close  custody  in  the 
jail  of  the  county  in  which  such  judge  shall  be  until  he 
shall  make  return  to  such  writ  and  comply  with  any 
order  that  may  be  made  in  relation  to  the  person  for 
whose  relief  such  writ  shall  have  been  issued. 
■jct.  u,  1M2,         §  617.   [607.]     If  a  sheriff  of  any  county  shall  have  ne- 

— '- glected  to  return  such  writ,  the  warrant  may  be  directed 

neglects,  to  to  any  coroner  or  other  person  to  be  designated  therein, 
lo issue.  who  shall  have  full  power  to  execute  the  same,  and  such 
sheriff,  upon  being  brought  up,  may  be  committed  to  the 
jail  of  any  county  other  than  his  own, 
oet-u,  iBia,  §  618.  [608.]  The  court  or  judge  by  whom  any  such 
warrant  shall  be  issued  may  also,  at  the  same  time  or 
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afterwards,  issue  s  precept  to  the  sheriff  or  other  person  P'^ii-  ^*^ 

to  whom  such  warrant  shall  hava  been  directed,  com- 

mandiog  him  to  bring  forthwith  before  such  court  or  •hortft 
judge  the  party  for  whose  benefit  such  writ  shall  have 
been  allowed,  who  shall  thereafter  remain  in  the  custody 
of  such  sheriff  or  person  until  discharged  or  remanded. 

§619.  [609.]    The  court  or  judge  before  whom  the  oct  ii,  isaa, 

party  shall  be  brought  on  such  writ  shall,  immediately  -^ 

after  the  return  thereof,  proceed  to  examine  into  the  w,tiEon1SIS( 
facts  contained  in  such  return,  and  into  the  cause  of  the  into.  "*" 
imprisonment  or  restraint  of  such  party,  whether  the 
same  shall  have  been  upon  commitment  for  any  crimi- 
nal or  supposed  criminal  matter,  or  not. 

§  620.   [610.]    If  no  legal  cause  be  shown  for  such  im-  oct.  ii,  1x2. 
prisonment  or  restraint,  or  for  the  continuation  thereof, 


Discharge, 


the  court  or  judge  shall  discharge  such  party  from  the  w^i 
custody  or  restraint  under  which  he  is  held. 

§  621.    [611.]    It  shall  be  the  duty  of  the  court  or  oct.n.i862. 

judge  forthwith  to  remand  such  party  if  it  shall  appear  — '■ ■ 

that  he  is  legaUy  detained  in  custody,  either, —  be lemandea 

1.  By  virtue  of  process  issued  by  any  court,  or  judge 
or  commissioner  or  other  officer  thereof,  of  the  United 
States,  in  a  case  where  such  court,  or  judge  or  officer 
thereof,  has  conclusive  jurisdiction;  or, 

2.  By  virtue  of  the  judgment  or  decree  of  any  com- 
petent court  of  civil  or  criminal  jurisdiction,  or  of  any 
execution  issued  upon  such  judgment  or  decree;  or, 

3.  Pot  any  contempt,  specially  and  plainly  charged  in 
the  commitment,  by  some  court,  officer,  or  body  having 
authority  to  commit  for  the  contempt  bo  charged;  and, 

4.  That  the  time  during  which  such  party  may  be 
legally  detained  has  not  expired. 

§  622.   [612.]     If  it  appear  on  the  return  that  the  pris-  oci.  u.  iss:. 
oner  is  in  custody  by  virtue  of  an  order  or  civil  process — 


of  any  court  legally  constituted,  or  issued  by  an  officer  cerwin'caaM. 
in  the  course  of  judicial  proceedings  before  him,  author- 
ized  by  law,  such  prisoner  shall  only  be  discharged  in 
one  of  the  following  cases: — 


,v  Google 


SPECIAL  PROCEEDINa& 


[Uhap.  th, 


Oct  11.  ura, 


Unlll  Jiids- 
mcul  nlven, 
how  party 


1.  When  the  jurisdiction  of  such  court  or  officer  has 

-  been  exceeded,  either  as  to  matter,  place,  sam,  or  person; 

2.  When,  though  the  original  imprisonment  was  law- 
ful, yet  by  some  act,  omission,  or  event  which  has  taken 
place  afterwards,  the  party  has  become  entitled  to  be 
discharged; 

3.  When  the  order  or  process  is  defective  in  some 
matter  of  substance  required  by  law,  rendering  sach 
process  void; 

4.  When  the  order  or  process,  though  in  proper  form, 
has  been  issued  in  a  case  not  allowed  by  law; 

5.  When  the  person  having  the  custody  of  the  pris- 
oner under  such  order  or  process  is  not  the  person  em- 
powered by  law  to  detain  him;  or, 

6.  When  the  order  or  process  is  not  authorized  by  any 
judgment  or  decree  of  any  court,  nor  by  any  provision 
of  law. 

§  623.   [613.]     But  no  court  or  judge,  on  the  return 
■■  of  a  writ  of  ?iabeae  corpus,  has  power  to  inquire  into  the 
I  legality  or  justice  of  any  order,  judgment,  or  process 
specified  in  section  608  [598],  nor  into  the  justice,  pro- 
priety, or  legality  of  any  commitment  for  a  contempt 
made  by  a  court,  officer,  or  body,  according  to  law,  and 
charged  in  such  commitment,  as  provided  in  this  code. 
§  624.    [614.]     If  it  appear  that  the  party  has  been 

-  legally  committed  for  a  criminal  ofTense,  or  if  he  appear 
.  by  the  testimony  offered  with  the  return,  or  upon  the 

hearing  thereof,  to  be  probably  guilty  of  such  offense, 
although  the  commitment  bo  irregular,  he  shall  forth- 
with be  remanded  to  the  custody  or  placed  under  the 
restraint  from  which  he  was  taken,  if  the  officer  or  per- 
son under  whose  custody  or  restraint  he  was  be  legally 
entitled  thereto;  if  not  so  entitled,  he  shall  be  committed 
to  the  custody  of  the  officer  or  person  so  entitled. 

§  625.   [615.]     Until   judgment    be  given  upon   the 

-  return,  the  party  may  be  either  committed  to  the  cus- 
tody of  the  sheriff  of  the  county  or  placed  in  such  care 
or  under  such  custody  as  his  age  and  other  circum- 
stances may  require. 
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g  626.    [616]     When  it   appears,  from  the   return  to  og^".i8aa. 
the  writ,  that  the  party  named  therein  is  in  custody  on 

i  ,   .    ,  ,  ,  WhonnoOceto 

an  order  or  process  under  which  another  person  has  an  ba^ivento 

■1^  r  tlilpj  person. 

iuterest  io  contiDuing  his  imprisonment  or  restraint,  no 
order  shall  be  made  for  his  discharge  until  it  shall  ap- 
pear that  the  party  so  interested,  or  his  attorney,  shall 
have  had  notice  of  the  time  and  place  at  which  such 
writ  shall  have  been  made  returnable. 

§  627.    [617.]     When  it  appears  from  the  return  that  S"^!."-"** 
tlie  party  is  imprisoned  or  restrained  on  a  criminal  Noa™,  when 
accusation,  the  court  or  judge  shall  make  no  order  for  Sirt^tonley. 
his  discharge  until  notice  of  the  return  is  given  to  the 
district  attorney  of  the  county  where  the  party  is  im- 
prisoned or  restrained. 

§  628.    [618.]     The  plaintiff  in  the  proceeding,  on  the  oclu.i8K, 
return  of  the  writ,  may,  by  replication,  verified  as  in  an  - 


the  return,  or  he  may  allege  therein  any  fact  to  show,  70,, 7^ 
either  that  his  imprisonment  or  restraint  is  unlawful,  or 
that  be  is  entitled  to  his  discharge;  and  thereupon  the 
court  or  judge  shall  proceed  in  a  summary  way  to  hear 
such  evidence  as  may  be  produced  in  support  of  the 
imprisonment  or  restraint,  or  against  the  same,  and  to 
dispose  of  the  party  as  the  law  and  justice  of  the  case 
may  require.  , 

§  629,  [619.]     The  plaintiff  may  demur  to  the  return,  oci.  u,  isw, 

or  the  defendant  may  demur  to  the  new  matter,  if  any,  -  -' 

set  forth  in  the  replication  of  tho  plaintifT,  or  by  proof  reium™' , 
controvert  the  same,  as  upon  a  direct  denial  or  avoid- ^^^^^^j 
ance.     The  pleadings  herein  provided  for  shall  be  made  ^i^*™" 
within  such  time  as  the  court  or  judge  shall  direct,  and  Effectoi 

*       ^  pl^adlDffB. 

they  shall.be  construed-and  have  the  same  effect  as  in 
an  action.  '  '' 

g  630.  [620.]    Whenever,  from  the  sickness  or  infirm-  Pj*^, *>■"** 

ity  of  the  party,  he  cannot,  without  danger,  be  produced,  - — 

the  officer  or  person  in  whose  custody  he  is  may  state  whIi  produc- 
tfaat  fact  in  his  return  to  the  writ,  and  if  satisfied  of  the 
truth  of  the  allegation,  and  the  return  be  otherwise  suffi- 
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ort.ii.iB6a,     cient,  the  court  or  judge ^shall  proceed  to  decide  on  the 
return,  and  to  dispose  of  the  matter,  in  the  same  man- 
ner as  if  the  party  had  been  produced. 
ort^ii.isffij,         g  631.  [621.]     If  it  appear  that  the  party  detained  is 

illegally  imprisoned   or  restrained,  judgment  shall  be 

disctisrBeor     given  that  he  be  forthwith  discharged;  otherwise,  judg- 
ment shall  be  given  that  the  proceeding  be  dismissed 
and  the  party  remanded. 
0^11.  jm,         g  632.  [622.]     Notwithstanding  the  issuing  of  the  writ 
r~~      r  without   requiring  the  production   of  the   person,  the 
JSnlJmn"''"'  court  or  judge  before  whom  the  same  was  returnable 
may,  before  final  decision,  issue  a  precept  to  the  officer 
ir  other  person  to  whom  the  writ  was  directed,  requiring 
the  production  of  the  person. 
ortj^ii,iM2.         §  633.  [623.]     Obedience  to  a  judgment  for  the  dis- 

~~ r~  charge  of  a  person  imprisoned  or  restrained,  pursuant 

i'l^Saree  how  ^  ^^^  provisions  of  thls  title,  may  he  enforced  by  the 
onforeed.        court  or  judge  by  proceedings  for  a  contempt.     No  offi- 
cer or  other  person  is  liable  to  any  action  or  proceeding 
for  obeying  such  judgment  of  discharge. 
Oct  11,  ISM.         §  634,  [624.]     No   person  who   has  been  finally  dis- 

^— —  charged  upon  a  proceeding  by  habeas  corptts,  pursuant 

dfach^d  Dot  to  the  provisions  of  this  title,  shall  be  ^ain  imprisoned, 
^edf^sama  restrained,  or  kept  in  custody  for  the  same  cause;  but  it 
is  not  to  be  deemed  th^  same  cause, — 

1.  If  ho  have  been  discharged  from  a  commitment  on 
a  criminal  charge,  and  be  afterwards  committed  for  the 
same  offense  by  tbe  legal  order  or  process  of  the  court 
wherein  he  is  bound  by  recognizance  or  undertaking  to 
appear,  or  in  which  he  is  indicted  or  convicted  for  the 
same  offense;  or, 

2.  If,  after  a  judgment  of  discharge  for  a  defect  of 
evidence,  or  for  a  material  defect  in  the  commitment, 
in  a  criminal  case,  the  party  be  again  arrested  on  su£Q- 
cient  evidence,  and  committed  by  legal  process  for  the 
same  ofiense;  or, 

3.  If,  in  a  civil  action  or  suit,  the  party  have  been  dis- 
charged for  any  illegality  in  the  judgment,  decree,  or 
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process  hereinbefore  specified,  and  be  afterwards  impris-  oet  u.  las. 
oned  for  the  same  cause  of  action  or  suit;  or,  


4.  If,  in  a  civil  action  or  suit,  he  have  been  dischan;ed  disoharaed  not 

"         agk[D  Imprla- 

from  commitment  on  a  writ  of  arrest,  and  be  afterwards  ^if^e'"'"*™* 
committed  on  execution,  in  the  same  action  or  suit,  or 
on  a  writ  of  arrest  in  another  action  or  suit,  after  the 
dismissal  of  the  first  one. 

g  635.    [625.]     Whenever   it   appears   by  satisfactory  oot.  u,  issa. 
evidence  that  any  person  is  illegally  imprisoned  or  re-    °      — — - 
strained,  and  that  there  is  good  reason  to  believe  that  he  w^m°  ^fn^u 
will  be  carried  out  of  the  state,  or  suffer  some  irreparable  corpus. 
injury  before  he  can  be  relieved  by  the  issuing  of  a 
habeas  corpus,  any  court  or  judge  authorized  to  issue 
such  writ  may  issue  a  warrant  reciting  the  facts,  and 
directed  to  any  sheriff  or  other  person  therein  designated, 
commanding  such  officer  or  person  to  take  such  person, 
and  forthwith  to  bring  him  before  such  court  or  judge, 
to  be  dealt  with  according  to  law, 

§  636.   [626.]    When  the  proof  mentioned  in  the  last  om^".  i»2. 

section  shall  also  be  sufficient  to  justify  an  arrest  of  the 

person  having  the  party  in  his  custody,  as  for  a  criminal  '""^''"f 
ofiense,  committed  in  the  taking  or  detaining  of  such  p^^- 
party,  the  warrant  may  also  contain  an  order  for  the 
arrest  of  such  person  for  such  offense. 

g  637.   [627.]     Any  officer  or  person   to  whom  such  octii.iesa 

warrant  shall  be  directed  shall   execute  the  same  by 

bringing  the  party  therein  named  and  the  person  who  executed. 
detains  him,  if  so  commanded  by  the  warrant,  before 
the  court  or  judge  issuing  the  same;  and  thereupon  the 
person  detaining  such  party  shall  make  a  return  in  like 
manner,  and  the  like  proceedings  shall  be  had  thereon, 
as  if  a  writ  of  habeas  corpus  had  been  issued  in  the  first 
instance. 

g  638.   [628.]    If  the  person  having  such  party  in  his  octu,  ibbz, 

custody  be  brought  before  the  court  or  judge  as  for  a  — 

criminal  ofiense, he  shall  be  examined, committed,  bailed,  rex^"obe 
or  discharged  by  the  court  or  judge  in  likft  mi.nner  as  in  ii"S.  "' 
other  criminal  cases  of  the  like  nature. 
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ocuii.  18M.  g  639.   [G29.]    Any  oflBcer  or  other  person  refusing  to 

deliver  a  copy  of  any  order,  warrant,  process,  or  other 

(uitngcopyoi  authority  by  which  be  shall  detain  any  person,  to  any 
proceM.  one  who  shall  demand  such  copy,  and  tender  the  fees 

therefor,  shall  forfeit  two  hundred  dollars  to  the  person 

so  detaiDed. 
Oct.  II,  wej,         I  640,   [630.]     Whenever  a  writ  of  kabeae  corpus  js 

required  in  any  action,  suit,  or  proceeding,  civil  or  erim- 

.ifirncymBv    iual,  to  which  the  state  is  a  party,  the  application  there- 

»ppLv  for  wfiL  I  ipT  '  X » 

for  may  be  made  by  the  district  attorney  having  charge 
thereof,  and  whenever  so  issued  the  court  or  judge  shall 
state  in  the  order  of  allowance  that  it  was  issued  on  such 
application. 
out.ii.jM2.  §  641.    [631,]     A  writ  of  habeaa  eorpiis  may  be  served 

— '■ by  the  sheriff  of  any  county  in  the  state  within    his 

wrvcd."  "  "^  county,  or  by  any  other  person  therein  designated  in  any 
^ndlmder-*'^'  county  wlthiu  the  state,  and  the  service  thereof  shall  not 
takinga.  ^g  deemed  complete,  so  as  to  require  the  prisoner  to  be 

brought  up  before  the  court  or  judge  issuing  the  same, 
unless  the  party  serving  the  same  shall  tender  to  the  per- 
son in  whose  custody  the  prisoner  may  be,  if  such  per- 
son be  a  sheriff  or  other  officer,  the  fees  allowed  by  law 
for  bringing  up  such  prisoner;  nor  unless  he  shall  also 
cuter  into  an  undertaking  to  such  sheriff  or  other  officer, 
as  the  case  may  be,  in  a  penalty  double  the  amount  of 
the  sum  for  which  such  prisoner  may  be  detained,  if  he 
be  detained  for  any  specific  sum  of  money,  and  if  not, 
then  in  such  a  sum  as  the  judge  granting  the  writ  shall 
direct,  not  exceeding  one  thousand  dollars,  to  the  effect 
that  such  person  shall  pay  the  charges  for  carrying  back 
such  prisoner  if  he  shall  be  remanded,  and  that  such 
prisoner  will  not  escape  by  the  way,  either  in  going  to 
or  returning  from  the  place  to  which  he  is  to  be  taken. 
If  such  fees  be  not  paid,  or  such  security  be  not  tendered, 
the  officer  to  whom  the  writ  is  directed  shall  make  return 
thereto,  in  the  manner  required  by  section  614  [604],  and 
shall  state  therein  the  reason  why  such  prisoner  is  not 
produced,  and  thereupon  the  court  or  judge  granting 
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the  writ  may  proceed  a3  if  the  prisoner  were  produced.  o«.u,iBea, 
But  this  section,  from  and  inclusive  of  the  words  "and 


the  service  thereof,"  does  not  apply  to  a  case  wherein  the 
writ  is  issued  oq  the  application  of  tho  district  attorney. 

§  642.   [632.]    The    writ    of    habeas   corpus    may   be  oct  u,  lesa, 
served  by  delivery  of  the  original  to  the  officer  or  per 


son  to  whom  it  is  directed,  or  if  he  cannot  be  found,  by  wJiei!"'' 
leaving  it  at  the  jail  or  other  place  in  which  the  party  is 
imprisoned  or  restrained,  with  any  under-officer  or  other 
person  having  charge  for  the  time  of  euch  party, 

g  643.    [C33.]     If  the  officer  or  person  on  whom  the  Oct  ii,  im, 

writ  ought  to  be  served  conceal  himself,  or  refuse  admit- 

tanco  to  the  person  attempting  to  serve  it,  it  may  be 
served  by  affixing  it  in  some  conspicuous  place  on  the 
outside,  either  of  hia  dwelling-house  or  the  jail  or  other 
place  where  tho  party  is  confined. 

§  644.    [634.]     It  is  the  duty  of  every  sheriff  or  other  octnuei, 

officer  upon  whom  a  writ  of  habeas  corpus   has  been  — '• 

served,  whether  such  writ  be  directed  to  him  or  not,  Sri?*""***' 
upon  payment  or  tender  of  the  fees  allowed  by  law,  and 
tho  delivery  or  tender  of  the  undertaking  herein  pre- 
scribed, to  obey  and  return  the  writ  according  lo  the 
exigency  thereof;  and  it  is  the  duty  of  every  other  per- 
son upon  whom  the  writ  is  served,  having  the  custody 
of  the  person  for  whose  benefit  it  is  issued,  to  obey  and 
return  it  in  like  manner,  without  requiring  tho  payment 
of  any  fees,  unless  the  payment  of  such  fees  has  been  re- 
quired by  the  court  or  judge  allowing  such  writ.  - 

g  645.   [635.]    Every  court  or  judge  allowing  a  writ  of  ort.ii.Msa, 

habeas  corpus,  directed  to  a  person  other  than  a  sheriff'  — '■ 

or  other  officer,  may,  in  its  discretion,  require,  in  order  for  prodiw?^ 
to  render  the  service  effectual,  that  the  chatges  of  pro-  orderedpaJd 

°  '  by  applicant 

ducing  the  party  be  paid  by  the  applicant;  and  in  such 
case  tho  court  or  judge  shall,  in  the  order  allowing  the  writ, 
specify  tho  amount  of  such  charges,  which  shall  not  ex- 
ceed the  fees  allowed  by  law  to  sheriff's  for  similar  services, 

§646.    [636.]    The  proof  of  service  of  the  writ  of  o«^ii,ib(2, 
habeas  corpus  phall  be  the  same  aa  in  the  service  of  a • 
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Octu,us9v     summons,  except  that  the  same  shall  he  indorsed  upon  a 
copy  of  the  writ  made  by  the  officer  or  person  serving  it, 

Proof  of  rer-  V  ■.         ,.         .     T        .       ■  i   ./  .. 

vice  of  writ     and  returned  to  the  clerk  who  issued  the  wm. 

0ctii,i8a4         §  647.   [637.]     If  the  writ  be  returnable  at  a  certain 

— '■ time,  such  return  shall  be  made,  and  the  party  produced, 

time  return  to  if  required,  or  there  be  no  valid  excuse  therefor,  as  herein 
provided,  at  the  time  and  place  specified  therein;  if  it  be 
returnable  forthwith,  and  the  place  of  return  be  within 
twenty  miles  of  the  place  of  service,  the  return  must  be 
made  and  the  party  produced  within  twenty-four  hours, 
and  the  same  time  ia  allowedfor  every  additional  twenty 
miles. 
oot-atMSsa         g  648.   [638.]     The  circuit  court  of  the  judicial  district 

wherein  the  party  is  imprisoned  or  restrained,  and  the 

h»'e)ui^gic-  county  court  and  the  county  judge  of  each  of  the  several 
S^Sm'""  counties  of  this  state  wherein  the  party  is  imprisoned 
or  restrained,  shall  have  concurrent  jurisdiction  of  the 
proceedings  hy  habeas  corpus  herein  provided  for,  and 
the  said  courts  and  judges  thereof  may  issue,  hear,  and 
decide  all  questions  arising  upon  habeas  corpus.  At  any 
time  after  the  allowance  of  such  writ  or  warrant,  by  the 
court  6r  judge  thereof,  the  plaintiff  therein,  or  the  person 
applying  therefor  on  his  behalf,  may  give  notice  to  the 
judge  issuing  the  same,  and  thereupon,  if  necessary  to 
avoid  delay,  such  judge  shall  by  order  require  that  the 
return  be  made  and  the  party  produced  before  him  at 
such  time  and  place,  within  the  county  or  district,  aa 
may  be  convenient. 

lAWsof  1862,  p.  31. 

octain884         §  649.   [639.]    Any  party  to  a  proceeding  hy  habeas 

corpus,  including  the  state  when   the  district  attorney 

JJj^enL"'     appears  therein,  may  appeal  from  the  judgment  of  the 

conciasire-     circuIt  or  county  court  refusing  to  allow  such  writ  or 

ment  any  final  judgment  therein,  either  in  term  time  or  vaca- 

B0t.a6ac         *ioD.  '^  like  manner  and  with  like  eCFect  as  in  an  action. 

No  question  once  finally  determined  upon  a  proceeding 

by  habeas  corpus  shall  be  re-examined  upon  ano'.ber  or 

subsequent  proceeding  of  the  same  kind. 
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TITLE    IV. 

OF  THE  PUNISHMENT  OF  CONTEMPTS, 
i  6Sa     ContempU  defined. 
i  651.     PunuhiDeiit  for  contempt. 
S  692.     In  presence  of  comt,  how  poniitied. 
g  6S3.     In  other  caaee,  node  oE  proceeding. 
S  654.     It  defendant  imprisoned,  may  b«  brought  np. 
1 655.     State  ia  plaintiff;  when  diatrict  attorney  may  proae<nita. 
g  656.     Warrant  to  direct  whether  defendant  ehall  b«  bailed  or  notj  how 

warrant  eiecnted. 
g  657.    Bail,  bow  given. 

g  668.     Eetnm  of  warrant,  and  proceedings  on  aippeanmee  of  party. 
S  659.     Determination  and  sentence. 

g  060,     Judgment  may  also  be  given  to  iademnify  party  injnred. 
%  661.     When  party  may  be  imprisoned  nntil  ha  performs. 
g  6C2.     Person  also  liable  to  indictmeot. 
g  663.     If  party  do  not  appear,  proceedings  thereon. 
g  664.    Appeal  from  jndgment. 

g  650.  [640.]  The  following  acta  or  omissiona,  in  re-  o 
spect  to  a  court  of  justice,  or  proceedings  therein,  are  - 
deemed  to  be  contempts  of  the  authority  of  the  court: —  a 

1.  Disorderly,   contemptuous,    or    insolent    behavior  ^ 
toward  the  judge  while  holding  the  court,  tending  to 
impair  its  authority  or  to  interrupt  the  due  course  of 

a  trial  or  other  judicial  proceeding; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  vio- 
lent disturbance,  tending  to  interrupt  the  due  course 
of  a  trial  or  other  judicial  proceeding; 

3.  Misbehavior  in  office,  or  other  willful  neglect  or  vio- 
lation of  duty,  by  an  attorney,  clerk,  sheriff,  or  other  per- 
Bon  appointed  or  selected  to  perform  a  judicial  or  minis- 
terial service; 

4.  Deceit,  or  abuse  of  the  process  or  proceedings  of 
the  court,  by  a  party  to  an  action,  suit,  or  special  pro- 


5.  Disobedience  of  any  lawful  judgment,  decree,  order,  i»Or.i«L 
or  process  of  the  court; 

6.  Assuming  to  be  an  attorney  or  other  officer  of  the 
court,  and  acting  as  such  without  authority  in  a  particu- 
lar instance; 
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7.  Rescuiug  any  person  or  property  in  the  custody  of 
"~  an  officer  by  virtue  of  an  order  or  process  of  such  court; 

8.  Unlawfully  detaining  a  witness  or  party  to  an  ac- 
tion, suit,  or  proceeding,  while  going  to,  remaining  at, 
or  returning  from  the  court  where  the  same  is  for  trial; 

9.  Any  other  unlawful  interference  with  the  process 
or  proceedings  of  a  court; 

10.  Disobedience  of  a  subpcena  duly  served,  or  refus- 
ing to  be  sworn  or  answer  as  a  witness; 

11.  When  summoned  as  a  juror  in  a  court,  improperly 
conversing  with  a  party  to  an  action,  suit,  or  proceeding 
to  be  tried  at  such  court,  or  with  any  other  person,  in  re- 
lation to  the  merits  of  such  action,  suit,  or  proceeding,  or 
receiving  a  communication  from  a  party  or  other  person 
in  respect  to  it  without  immediately  disclosing  the  same 
to  the  court; 

12.  Disobedience  by  an  inferior  tribunal,  magistrate, 
or  officer  of  the  lawful  judgment,  decree,  order,  or  pA- 
cess  of  a  superior  court,  or  proceeding  iu  an  action,  suit, 
or  proceeding  contrary  to  law,  after  such  action,  suit,  or 
proceeding  shall  have  been  removed  from  the  jurisdic- 
tion of  such  inferior  tribunal,  magistrate,  or  officer. 

The  conduct  specified  in  subdivisions  1  and  2  of  this 
section,  when  committed  before  a  judicial  officer,  or  dis- 
obedience of  the  lawful  order  or  process  of  such  officer, 
made  in  the  coses  specified  in  section  916  [890],  is  also 
to  be  deemed  a  contempt  of  the  authority  of  such  officer. 

Oontsmpta  gvnerall^.— Beddei  mftde:  Bx  parix  CoitrfU,  59  Cal.  417. 

the  acta  here  mentioned  tucoDtempts,  Butai  b  general  rule,  before  a  parCj 

there  ore  throughout  the  codev::riuua  can  be  Lrougbt  into  contempt  lor  not 

(LCts  which  aro  specially  declaye'l  pun-  complying  with   aa   order   of   court, 

isbable  OS  contempts,  such  lu  vJoUt-  gucb  order  must  be  gervad  on  him; 

ing  an  injunction  and  tlis  like,  though  and  a  delivery  to  a  person  in  another 

they  all  probably  come  wLihin  one  of  state  of  a  certified  copy  of  the  order  in 

the  above  classes.  uot  such  a  earvice:  Joloitoa  v.  fi'qw- 

Thisst»tut*iisalimita,tiDn  upon  the  riorCt.,  G3  Id.  678.     A  party  cannot 

power  formerly  exercised  by  eonrts:  be  punished  for  a  contempt  in  violat- 

OaUand  v.  GiUkmd,  44  CaL  475^  Joha-  ing  an  order  which  the  conrt  hid  no 

ton  v.  Superior  Cl.,  63  Id.  578.    Judgea  '  jurisdiction  to  m^iIce:  PeopU  v.  O'JftU, 

uro  not  civilly  liablo  for  committin;^  a  47  Id.  109;  Eipartt  NolU*,  69  Id.  43B; 

person  for  eontenpt:  Pkbett  v.  lpin(-  3roian  v.  Maort,  61  Id.  432. 

tace,  51  Id.  565.  The  power  of  a  conrt  to  punish  Ccr 

Service  o' ropy  liftJie  order  vihiaiiiho  an  alloged  contempt  of  its  authority, 

party  refuies  to  obey  need  not  bo  bad  though  undoubted,  is  in  ita  nature  ai- 

on  liim  if  he  was  in  court  when  it  was  bitrary,  anditaeieroiaeiaaott«L»BI>- 
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h«ld,  except  nnder  tbfa  circnmstaiices  conrt;  XtddlArmk  v.  State,  43  Comi.  OcL  U,  uez, 

asd  in  the  nULUDer  preacribed  hj  \a,v.  2G0;  calling  a  penon  a  liar  in  pres-  4M0. 

It  b  osBsntial  to  ttio  validity  of  pro-  ence  of  the  court:    dnUed  Slatta  v. 

ceediDgs  in  contempt,   aabjecting  a  Emtraoti,  4  Cranch  C  C  18S;  serving 

party  to  fine  and  imprisonment,  that  a  snmmoDB  upon  a  witoeaa  in  courti 

they  show  a  caoe  in  point  of  jorisdic-  InTtHtaUy,  53  Vt.  394;  S.  C,  3S  Am. 

tion  vithin  the  proviaioiis  of  the  law  ^^P-  '^^^^ 

by  which  BDchproceedioj^  are  author-         Where  the  Court  caused  C.  and  J. 

ized,  for  mere  preBumptioni  and  in-  to  be  served  with  a  rale  to  show  cause 

teodments  are  not  to  be  indulged  in  whf  they  should  not  be  ordered  to 

their  support:   Batchelder  v.  iloore,  deliver  certain  property  in  their  poa- 

43  Cal.  412.  session  to  the  receiver  appointed  in  a 

An  order  committing  a  party  tor  eaae  in  which  thoy  wore  not  parties, 
coDtempt,  and  ordering  tiiat  he  be  and  ia  obedience  to  the  role  tbey  ap- 
impiisoncd  until  he  comply  with  a  peored  and  contested  the  matter  be- 
previons  order  commandmg  him  to  fore  the  court,  it  was  held  that  when 
pay  into  court  a  certain  sum  of  money,  they  appeared  and  filed  their  answer 
was  held  an  excess  of  jntiadiction  and  to  this  rule  the  court  acquired  full 
void,  where  the  party  had  made  affi-  jorisdiotion  over  their  persons  aa  well 
davit,  which  was  uncontradicted,  that  as  the  subject-matter:  Se  Alfred 
thcmoney  had  passed  from  his  poeaes-  Cohen,  6  C^.  494.  One  who  hcJda 
■ion  and  control  before  the  proceed-  money  adversely  to  the  receiver  in 
ingB  in  contempt  were  coinnienoed,  insolvency,  claiming  it  aa  bis  own, 
Though  courts  are  exclusive  Judges  of  can  be  pimished  for  contempt  in  re- 
their  own  contempts,  a  party  cannot  fusing  to  turn  the  money  over  to  the 
be  imprisoned  for  neglecting  or  re-  receiver,  being  neither  an  ofBcer  of 
fnsing  to  do  what  it  appeara  is  out  thecourt  noraparty  to  theinsolvency 
of  his  power  to  perform;  Adama  v.  proceedings;  Ex  parte  HoUi«,  69  Id. 
ffadxU,  &  CaL  316;  8.  C,  G5  Am.  405.  Disobedience  of  a  decree  of 
Dec.  517.  Whether  or  not  the  peti-  distribution  by  on  executor  or  admin- 
tioner  could  comply  with  the  order,  istrator  is  a  contempt  of  conrt:  En 
hero  tor  alimony,  is  one  of  the  facts  to  parte  Smilli,  53  Id.  204;  Ex  parte  Coha, 
be  determined  by  the  conrt  making  fSId.  193.  Where  a  defendant  cited 
the  order :  Ee  varlt  CoUrell,  59  IdT  under  an  order  of  examination,  with 
417;  S.  C,  59  Id.  420.  A  husband  the  view  to  defeat  such  order,  dis- 
who  lives  separate  from  hie  wife,  and  poses  of  his  property  pending  the 
haabeenadjndgedbyaconrtof  eqdity  examination,  heisEoilty  of  contempt 
to  pay  her  a  certain  snm  monthly  for  of  court:  Ex  parte  Kelhgij,  64  Id.  343. 
her  support  and  that  of  her  infant  Sending  threatening  and  insulting 
child,  IS  not  guilty  of  contempt  for  letters  to  the  grand  jury  is  a  con- 
not  paying  the  sum  if  he  is  unable  to  tempt  of  court;  In  re  TijUr,  64  Id. 
pay  it,  and  bos  not  voluntarily  ere-  434.  A  refusal  by  a  grand  juror  to 
ated  the  disability  for  the  pnrpose  of  obey  the  court's  order  to  tell  how  ho 
avoiding  the  payment.  He  may  purge  voted  in  finding  an  indictment  is  not 
himself  from  contempt  by  showmg  contempt:  £j;  varte  Sortlai),  64  Id. 
that  he  is  nnablo  to  pay  it,  and  that  52o.  The  superior  courts  of  the  state 
this  inability  has  not  been  voluntarily  have  power  to  iuqnire  into  the  im- 
ereated  by  bis  own  act;  GaUand  v.  prisonment  of  one  held  under  a  re- 
Oalland,  44  Id.  4TS.  quisition  from  the  governor  of  a  neigh- 

AcU  conitiluting  amtempt.  —  Among  boring  state,  aud   to  puuish  for  dis- 

the  many  instances  of  acts  which  con-  obedience  to  its  writ  of  haheas  mrpua: 

stitnte  a  contempt  of  conrt  ore  the  InreBobb,  64  Id.  431,     See  the  case 

the    following:    Openly  insulting   a  al lioib  v.    ComrnUy,  111   U.  S.   624, 

jndga  on  the  bench:  CommoniBaiUk  v.  where  the  view  of  the  supreme  coort 

Dandridge,  2  Va.   Caa.  413;  employ-  of  California  was  affirmed,    and   the 

toent  in  the  supreme  court  of  Ian-  doctrine  laid    down  by  tbo  United 

guage  disrespectinltotbe  lower  court:  States  circuit  court  in  the  case  of  In 

Friallander  v.  Sumner  O.  &  S.  M.  Co.,  re  liobb,  9  Saw.  563,  disapproved. 
61  Cal.  116;  striking  an  attorney  In 

g  651.   [641.]     Every  court  of  justice,  and  every  judi-  J"^"-"*^ 
cial  ofBcer,  has  power  to  punisL  contempt,  by  fine  or  Punishment  ' 
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imprisonment,  or  both.  But  such  fine  shall  not  exceed 
three  hundred  dollars,  nor  the  imprisonment  six  months; 
and  when  the  contempt  is  not  one  of  those  mentioned 
in  subdivisions  1  and  2  of  the  last  section,  or  in  subdi- 
vision 1  of  section  916  [890],  it  must  appear  that  the 
right  or  remedy  of  a  party  to  an  action,  suit,  or  proceed- 
ing was  defeated  or  prejudiced  thereby  before  the  con- 
tempt can  be  punished  otherwise  than  by  a  fine  not 
exceeding  one  hundred  dollars. 

g  652.   [642.]     When  a  contempt  is  committed  in  the 

■  immediate  view  and  presence  of  the  court  or  officer,  it 
may  bo  punished  summarily,  for  which  an  order  must 
be  made  reciting  the  facts  aa  occurring  in  such  imme- 
diate view  and  presence,  determining  that  the  person 
proceeded  against  is  thereby  guilty  of  a  contempt,  and 
that  he  be  punished  as  therein  prescribed. 

Order  recitiitg  &ctB.  —The  or-  1  Col.  152.    It  ahould  set  fortfathat  it 

der  oF  court  must  ahow  upon  ita  face  ia  ia  tha  power  of  the  party  to  oomply 

the  facta  upon  which  the  eierciBe  of  with  the  order,  if  it  is  for  disobeUi- 

the  power  is  baaed;  Parp/e  v.  Tumrr,  ence:  Bxpxrle  Goltm,  G  Id.  318. 

§  653.    [643,]     In  cases  other  than  those  mentioned  in 

■  section  652  [642],  before  any  proceedings  can  bo  taken 
therein,  the  facts  constituting  the  contempt  must  be 
shown  by  an  afiidavit  presented  to  the  court  or  judicial 
officer,  and  thereupon  such  court  or  officer  may  either 
make  an  order  upon  the  person  charged,  to  show  cause 
why  he  should  not  be  arrested  to  answer,  or  issue  a  war- 
rant of  arrest  to  bring  such  person  to  answer  in  the  first 
instance. 


1,1862,  §  654.    [644.]     If  the  party  charged  be  in  the  custody 

of  an  officer,  by  virtue  of  a  legal  order  or  process,  civil 

ougiitup  or  criminal,  except  upon  a  sentence  for  a  felony,  an 
order  may  be  made  for  the  production  of  such  person 
by  the  officer  having  him  in  custody,  that  he  may 
answer,  and  lio  shall  thereupon  be  produced  and  held, 
until  an  order  he  made  for  his  disposal. 
1,  is-ii  §655.  [645.]  In  the  proceeding  for  a  contempt,  the 
state  is  the  plaintiff.     In  all  cases  of  public  interest,  the 
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proceeding  may  bo  prosecuted  by  the  district  attorney,  oc^ii. iss:. 
on  behalf  of  tlie  state,  and  in  all  cases  where  the  proceed-  - — — — ~ 
ing  is  commenced  upon  the  relation  of  a  private  party,  puintiff. 
such  party  shall  be  deemed  a  co-plaintiff  with  the  state,  aoor.  ss, 

§  656.   [646.]    Whenever  a  warrant  of  arrest  is  issued,  o<n.  11, 1862, 

pursuant  to  this  title,  the  court  or  judicial  officer  shall 

direct  therein  whether  the  person  charged  may  be  let  to  warnuit,how 
bail  for  his  appearance  upon  the  warrant,  or  detained  "'^o*"^- 
in  custody  without  bail,  and  if  he  may  be  bailed,  the  i60r.  isl 
amount  in  which  he  may  be  let  to  bail.     Upon  execut- 
ing  the  warrant  of   arrest,  the  sheriff   must   keep   the 
person  in  actual  custody,  bring  him  before  the  court  or 
judicial  officer,  and  detain  him  until  an  order  be  made  in 
the  premises,  unless  the  person  arrested  entitle  himself 
to  be  discharged  as  provided  in  section  057  [647]. 

g  657.    [647.]     The  defendant  shall  be  discharged  from  001,11.1^2. 

the  arrest  upon  executing  and  delivering  to  the  sheriff,  — 

at  any  time  before  the  return  day  of  the  warrant,  an  given." 
undertaking,  with  two  sufficient  sureties,  to  the  effect 
that  the  defendant  will  appear  on  such  return  day,  and 
abide  the  order  or  judgment  of  the  court  or  officer  there- 
upon, or  pay,  as  may  be  directed,  the  sum  specified  in 
the  warrant, 

§  658.   [648.]    The  sheriff  shall  return  the  warrant  of  oj|t^ii,  leea. 

arrest,  and  the  undertaking,  if  any,  given  him  by  the 

defendant,  by  the  return  day  therein  specified.  When  wBmnt 
the  defendant  has  been  brought  up  or  appeared,  the 
court  or  judicial  officer  shall  proceed  to  investigate  the 
charge  by  examining  such  defendant,  and  witnesses  for 
or  against  him,  for  which  an  adjournment  may  be  had 
from  time  to  time,  if  necessary. 

§  659.   [649.]    Upon  the  evidence  so  taken,  the  court  oct.  u,  i^^ 

or  judicial  officer  shall  determine  whether  or  not  the 

defendant  is  guilty  of  the  contempt  charged,  and  if  it  be  sentence, 
determined  that  he  is  so  guilty,  shall  sentence  him  to  be 
punished  as  provided  in  this  title. 

§  660.    [650.]     If  any  loss  or  injury  to  a  party  in  an  or^n.  i«^!, 
suit,  or  proceeding,   prejudicial   to   his   rights 


therein,  have  been  caused  by  the  contempt,  the  court  or  "O'-"^ 
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OMaviui     judicial  officer,  in  addition  to  the  punishment  imposed 

for  the  contempt,  may  give  judgment  that  the  party 

putr  Injured,  aggrieved  recover  off  the  defendant  a  sum  of  money  suf- 
uor  u&        ficient  to  indemnify  him,  and  to  satisfy  his  costs  and 
disbursements,  which  judgment,  and  the  acceptance  of 
the  amount  thereof,  is  a  bar  to  any  action,  suit,  or  pro- 
ceeding by  the  aggrieved  ptirty  for  such  loss  or  injury. 
ot^i.u.i8e2,         g  661.   [651.]     When  the  contempt  consists   in   the 

—~ omission  or  refusal  to  perform  an  act  which  is  yet  in  the 

unfiueownee  power  of  fhe   defendant  to  perform,  he  may  he  impris- 

'  oned  until  he  shall  have  performed  it,  and  in  such  case 

the  act  must  be  specified  in  the  warrant  of  commitment. 

o<t,  II.  isffl.  g  662.    [652.]     Persons    proceeded    against    according 

~ to  the  provisions  of  this  title  are  also  liable  to  indict- 

uabieto  meut  for  the  same  misconduct,  if  it  be  an  indictable 

offense,  but  the  court  before  which  a  couviction  is  had 

on  the  indictment,  in  passing  sentence,  shall  take  into 

consideration  the  punishment  before  inflicted. 

o^ii.  1862.         g  663.  [653.]     When  the  warrant  of  arrest  has  been  re- 

turned  served,  if  the  defendant  do  not  appear  on  the 

■ppenr.  return  day,  the  court  or  judicial  officer  may  issue  another 

warrant  of  arrest,  or  may  order  the  undertaking  to  be 
prosecuted,  or  both.  If  the  undertaking  be  prosecuted, 
and  the  aggrieved  party  join  in  the  action,  and  the  sum 
specified  therein  be  recovered,  so  much  thereof  as  will 
compensate  such  party  for  the  loss  or  injury  sustained 
by  reason  of  the  misconduct  for  which  the  warrant  was 
issued  shall  be  deemed  to  be  recovered  for  such  party 
exclusively. 
0rt^n,is(i2.         I  664.  [654.]     Either  party  to  a  judgment  in  a  pro- 

ceeding  for  a  contempt  may  appeal  therefrom,  in  like 

jui^eDt,  manner  and  with  like  effect  as  from  a  judgment  in  an 
action,  but  such  appeal  shall  not  have  the  effect  to  stay 
the  proceeding  in  any  other  action,  suit,  or  proceeding, 
or  upon  any  judgment,  decree,  or  order  therein,  concern- 
ing which  or  wherein  such  contempt  was  committed. 
Contempts  of  justices'  courts  are  punishable  in  the 
manner  specially  providedin  (he  procedure  before  them. 
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CHAPTER  VIII. 

OF  EVIDENCE. 

TITLE    I.  —  Of  thb  General  Principles  of  Evidence. 
n.  —  Op  the  Knowlbdqb  of  the  Coubt. 

III.  —  Op  Witnesses,   Definition   and    Compe- 

tency OF, 

IV.  —  Of  Writings  in  Qenerai^ 
V.  —  Op  Public  Writings. 

VI.  —  Op    Private    Writings    and    Material 
Objects. 
Vn.  —  Op  Indirect  Evidence,  Inferences,  and 
Presumptions. 
VIII.  —  Of  Indispensable  Evidence. 

GI3IHRAI.  definitions  OF  EVIDENCE. 
I  665.     Definition  of  evidence  and  proof. 
§  666.     Definition  of  law  of  evidence, 

S  667.     The  degree  of  certaintj  neceasary  to  eatabliab  A  fact, 
g  668,      Kinds  of  evideoce,  fonr  in  nnmber. 
%  669.     Degrees  of  evidence. 
J  670.     Definition  of  original  evidence. 
g  671,     Definition  of  Becoadar;  evidence. 
1 672.     Definition  of  direct  evidence. 
>      S  673.     Definition  of  indirect  evidence. 
S  974.     Definition  of  primary  evidence. 
E  675.     Definition  of  partial  evidence. 
S  676.     Definition  of  satisfactory  evidence. 
S  677.     Definition  of  indispensable  evidence. 
S  678.     Definition  of  conclusive  evidence. 
g  679.     Definition  of  cnmulative  evidence. 
g  680.     Definition  of  corroborative  evidence. 

§  665.  [655.]    Judicial  evidence  is  the  means,  sane-  ott  u,  i86!, 

tioned  by  law,  of  ascertaining  in  a  judicial  proceeding " 

the  truth  respecting  a  question  of  fact.     Proof  is  the  ev.dence»nd 
effect  of  evidence,  the  estahlishment  of  a  fact  by  evidence. 

§  666.   [656.]     The  law  of  evidence,  which  is  the  sula-  oct.  n.  isa 
ject  of  this  chapter  and  chapters  IX.  and  X.,  is  a  collection  ^  .  ., — r- 

■>  r  f  >  Dednllion  o( 

of  general  rules  established  by  law,  —  SlTienca 

1,  For  declaring  what  is  to  be  taken  as  true  without 
proof; 
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[Chap,  vm, 

2.  For  declaring  the  presumptions  of  law,  both  those 

■  wliieh  are  disputable  and  those  which  are  conclusive;  and, 

3.  For  the  production  of  legal  evidence; 

4.  For  the  exclusion  of  whatever  is  not  legal; 

5.  For  determining  in  certain   cases  the  value  and 
effect  of  evidence. 

g  667.   [657.]     The  law  does  not  require  demonstra- 

■  tion;  that  is,  such  a  degree  of  proof  as,  excluding  possi- 
bility of  error,  produces  absolute  certainty,  because  sucli 
proof  is  rarely  possible.  Moral  certainty  only  is  required, 
or  that  degree  of  proof  which  produces  conviction  in  an 
unprejudiced  mind. 

g  668.   [658.]     There  are  four  kinds  of  evidence:— 

1.  The  knowledge  of  the  court; 

2.  The  testimony  of  witnesses; 

3.  Writings; 

4.  Other  material  objects  presented  to  the  senses, 
g  669.    [659.]    Thereareseveraldegreesofevidence:— 

1.  Original  and  secondary; 

2.  Direct  and  indirect; 

3.  Primary,  partial,  satisfactory,   indispensable,   and 
conclusive. 

g  670.   [660.]     Original  evidence  is  an  original  writing 
or  material  object  introduced  iu  evidence. 

Orleioal  cvl- 

deuce  defined.      Original     evidence.  —  Thia     is    ot  this  code,  §  674  [654],  ia  known  «a 

known  BmonK  the  writers  u  primuy    prima  /ade  evidence. 

evidence,  and  the  primary  evidence 

Oct.  11, 1882,         g  671.   [661.]     Secondary  evidence  is  a  copy  of  such 
original  writing  or  object,  or  oral  evidence  thereof. 

dence  denned.      SMOndary  evidence  will  not  be  evidence  is  admiBsible  when  no  ob- 

admitlfld,  unless  it  is  shown  that  it  is  jpction  ia  raistd:    OoaU  v.  •Smilh,  13 

out  of  the  party's  power  to  proiluce  Cal.  81;  Sraig  v.  Stent,  61  Id.  447. 

original  evidence:  Stbitt  v.  Dorr,  6  Proof  of  contente   Of   inotnt- 

Wheat.  653;  Hari  v.  Yuni,  1  Watts,  ment:  See  g  691  [6BI],  port. 
263;  but  it  is  held   that  secondary 

Oct.  11, 1962,*         §672.  [662.]     Direct  evidence  ia  that  which   proves 

the  fact  in  dispute  directly,  without  an  inference  or  pre- 

de^ee'lefloed.  sumptiou,  and  which  in  itself,  if  true,  conclusively  estab- 
lishes that  fact.  For  example:  if  the  fact  in  dispute 
be  an  agreement,  the  evidence  of  a  witness  who  was 
present  and  witnessed  the  making  of  it  is  direct. 


Ort.  n.  1862. 
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§  673.    [663.]     Indirect  evidence  is  that  which  tends  Oct  11.  laoa. 

to  establish  the  fact  in  dispute  by  proving  another,  and 

which,  though  true,  does  not  of  itself  conclusively  estab-  denoBdeflnBd, 
lish  that  fact,  but  which  affords  an  inference  or  presump- 
tion of  its  existence.     For  example:  a  witness   proves 
an  admission  of  the  party  to  the  fact  in  dispute.     This 
proves  a  fact,  from  which  the  fact  iu  dispute  is  inferred. 

Indirect  evidence:  See  title  T,  port. 

§  674.    [664.]    Primary  evidence  is  that  which  suffices  oct  11,  issi 

for  the  proof  of  a  particular  fact  until  contradicted  and  — '- 

overcome  by  other  evidence.     For  example:  the  certifi-  den^Iieflned. 
cate  of  a  recording  officer  is  primary  evidence  of  a  record; 
but  it  may  be  afterwards  overcome  upon  proof  that  there 
is  no  such  record, 

§  675.    [665.]  Partial  evidence  is  that  which  goes  to  e 


dispute.  It  may  be  received,  subject  to  be  rejected  as  d'nee deaned, 
JQCompeteut,  unless  connected  with  the  fact  in  dispute, 
by  proof  of  other  facts.  For  example;  on  an  issue  of 
title  to  real  property,  evidence  of  the  continued  posses- 
sion of  a  remote  occupant  is  partial,  for  it  is  of  a  detached 
fact,  which  may  or  may  not  be  afterwards  connected 
with  the  main  fact  in  dispute. 

g  676.    [666.]     That  evidence  is  deemed  satisfactory  oct  n,  iee2, 

which  ordinarily  produces  moral  certainty  or  conviction  —'- — 

in  an  unprejudiced  mind.      Such  evidence  alone  will  eSid'en^o'^ 
justify  a  verdict.     Evidence  less  than  this  is  denomi- 
nated insufficient  evidence. 

§  677.    [667.]     Indispensable  evidence  is  that  without  m-.  J  ^^- 
which  a  particular  fact  cannot  be  proved.  evulence'*"' 

§  678.    [668.]     Conclusive  or  unanswerable  evidence  ''*'""=^ 


diction  cannot  be  contradicted  by  the  parties  to  it.  id, ^eea. 

g  679.    [669.]     Cumulative  evidence  is  additional  evi-  ciimuisii' 
dence  of  the  same  character  to  the  same  point.  deflDe<]. 

S6S0.    [670.]      Corroborative  evidence  is   additional""^™ 
evidence  of  a  different  character  to  the  same  point. 
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TITLE  I. 
OP  THE  GENERAL  PRINCIPLE3  OF  EVTDENCE. 
1 681.     Ona  witcess  sufficient  to  prove  a  faot. 
i  682.     TeBtimonf  can&ned  to  personal  Icnowledge,  and  apon  oftth  or  affinna 

S  683.  Witceu  preanmsd  to  ipeak  the  trnth.     How  praaamptioD  oTeroome. 

j  6S1.  One  person  not  prejudiced  by  the  acta  of  another,  nnleaa  by  viirtae  ol 

A  particular  relatioiL 

3  685.  Acts  of  predecessor  in  title,  evidence. 

§  680,  Arts  which  are  parts  o!  the  traosaotinn. 

§  687.  Evidence  relating  to  third  person. 

S  CSS.  Evidence  ot  pedigree. 

3  689.  Declarations  at  deceased  persons,  when  evidence  against  hi«  incceBMr 


§  6W.     When  part  of  a  traosaction  proved  the  whole  is  admissible. 

g  691.     Contents  of  a  writing,  how  proved. 

S  692.     An  agreement  redoced  to  writing  to  be  deemed  to  indnde  all  its 

g  693.     Construction  of  langnage  relates  to  place  where  inatnunent  ezecnted 

nnless  otherwise  expressed. 
%  C94.     Construction  of  statutes  and  instrnments;  general  rule. 
S  695.     Intention  to  govern  particular  provisions  to  control  general  one. 
g  d9S.     In  the  construction  of  an  instmnent  the  circamstaiic«s  under  which 

it  was  made  may  be  considered. 
3  697.     Terms  of  a  writing  to  be  construed  in  their  general  aceeptatioD  nnleu 

shown  otherwise. 
S  G98.     Written  words  control  printed  ones, 
g  699.     Persons  may  testify  to  decipher  characters  or  to  translate  langus^ 

unknown  to  the  court. 
§  700.     Of  two  constructions  of  an  iustrument,  which  preferred. 
S  701.     Written  notice  construed  according  to  ordinary  acceptation. 
§  702.     Statute  to  be  construed  in  favor  of  natural  right. 
S  703.     Material  allegation  only  to  be  proved. 
§  701     Evidence  confined  to  material  allegations.     When  conrt  may  allow 

inqairy  as  to  a  collateral  fact, 
g  705.     Affirmative  allegation  only  to  be  proved  nnless  negative  essential  to 

cause  of  action  or  def  euse. 
S  706.     Facts  which  may  be  proved  on  triaL 

g  681.   [671,]     The  direct  evidence  of  one  witness  who 
-  is  entitled  to  full  credit  is  suEGcient  for  proof  of  any  fact 
except  usage,  perjury,  and  treason. 

Uaage,  psrjurf,  Bind  treaaon,  witness  called  to  prove  what  has  been 

proof  of:  See  post,  g  778  [768].   Proof  testified  to  already  by  one  uncontra- 

of  treason:  See  Oregon  Constitution,  dieted  witness  is  not  a  prejudicial 

§24,  arUe.  p.  81.  error:  Ptoplt  v.  Itetd,   48  CaL   953; 

One  witaeu   rafflcieiit.  —  The  PropU  v.  fVMlaJi^  68  Id.  603. 
exclusion  of  the  testimony  of  asecond 
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g  682.    [672.]     A  -R-itneas  can  be  heard  only  upon  oath  octu. laej, 

or  affirmation,  and   he   can  testify  of  those  facts  only 

which  he  knows  of  his  own  knowledge,  that  is,  which  connoedto 
are  derived  from  his  own  perceptions;  except  in  those  knowledge. 
few  express  cases  in  which  his  opinions  or  inferences, 
or  the  declarations  of  others,  are  admissible. 

O&th..  —  Every  court,  judge,  clerk  of  declarationB  a^oiast  intcreat:  Bird 

of  a.  coart,  or  justice  of  uie  peace,  or  v.  lleiuton,  10  Ohio,  418;  or  of  dying 

notary  pnblic  u  authorized  to  admin-  declaratioua:     Iltx   v.     Woodcock,    2 

iater  ootbs:  Sea  g  871  [861].  Leach  Cr.   Cag.   256;   Brrmm  v.  Com- 

Heariay  aridence  inodinissl-  tmnuxaWi,  73  P&.  Si,  321;  Bobbina  v. 
tHo:  See  Miina  Quetn  v.  Hepburn,  7  StaU,  8  Ohio  St.  131. 
Crancb,  290;  DawtY.  Wood,  1  Wheat.  A  witneaa  is  not  allowed  to  give  in 
6.  Tbo  rulo  lu  to  inadmissibility  of  evidence  hie  nnderatajiding  of  a  con- 
hearsay  evidence  has  been  relaxed  so  vereation;  but  if  given,  and  subse- 
a?  to  lidtnit  (on  the  ground  of  absence  quent  facts  prove  it  to  be  correct, 
of  better  evidence,  and  from  the  na-  judgment  will  not  be  reversed,  though 
turo  and  necosaity  of  the  case)  hear-  it  was  error  to  admit  such  evidence: 
say  evidence  of  mattera  ot  pnlilic  and  Aiiin  v.  Ltonard,  1  Or.  224. 

Sancral   interest:    Price  v.   Cuntll,   6        Opinion  and  expert  eridcmce: 

[eea.  k  W.  234;  A^oyn  v.  While,  19  See  i  7CNJ   [690],  pMl.    The  opinion 

Cono.  250;  of  ancient  possessions  and  of  a  witness    not    having    personal 

documents;  §706[696],po»;;  BWiopv,  knowledge    of    facts    in   tt  case    is 

Jfartiai*  of  WincUtattr,  2  Bing.  N.  C.  inadmissUile  exc(^  on  questions  of 

183;  Barr  v.   Gratz,  4  Wheat   213;  skill  or  science:  Zachary  v.  Sioanprr, 

Jackamy.  Laroteay,  SJohus.  Cas.  383;  1  Or.  92. 

g  683.   [673.]    A  witness  is  presumed  to  speak  the  ^pi^"'  '"*■ 

truth.     This  presumption,  however,  may  be  overcome 

by  the  manner  in  which  he  testifies,  by  the  character  of  sumedtonpeak 
his  testimony,  or  by  evidence  affecting  his  character  or 
motives,  or  by  contradictory  evidence;   and  where  the  ^'^■**''- 
trial  is  by  the  jury,  they  are  the  exclusive  judges  of  Iiis 
credibility. 

Presumptioa  in.  bvor  of  wit-  in  refosinK  to  instroct  the  jury;  "  A 

nesfl. — The  jury  are  to  judge  of  the  witness  who  has  been  convictjil  of 

credibility    of   a    witncae :    State    v.  the  crime  of  burglary,  and  served  ont 

Hwai/ze,  11  Or.  357;  bat  in  doiag  so.  a  term    of   imprisonment    for    31k'.i  ' 

they  arc  to  presume  that  he  speaks  crime,  is  not  entitled,  as  a  wituesj.  to 

the  tmth.    Whether  this  presumption  full  credit  at  yoarhondu";  People  v. 

is  overcome  is  a  question  of  fact  tor  itcl^m,  60  CaL  412. 
the  jury.     The  oonrt  acted  correctly 

g  684.   [674.]     The  rights  of  a  party  cannot  be  preju-  oct.ii,i8flz. 

diced  by  the  declaration,  act,  or  omission  of  another,  — '■ 

except  by  virtue  of  a  particular  relation  between  them.  pref°d!?id™r 

DodftratlonBofonenotapiirty    particolar  relations  hero  mentioneJ  is 
to  the  record,  and  having  no  connec-    that  of  husband,  aod  wife.     Tiie  dc-  j,  ^^  _, 
tion  with  the  controversy,  arc  hearsay    olintions  of  one  are  sometimes  ail-  ""J'-"'' 
and  inadmissible:   Welti  v.  Adanw,  7    missible  in  a  suit  against  the  other: 
Col.  26.  See   Pook  v.    Gerrai'd,   9   Cal.   593; 

Hiubaitd  and  wi/e.  —  Among    the    JewtU  v.  Jeuxll,  1  How.  219. 
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Oct.  11, 1862,  There  is  nothing  in  the  relation  of  are  not  competent  cvidenco  to  c'lai^e 

4CT4,  husband  and  wife  from  which  it  can  the  other  partner:  Buitw  v,  McKtmir, 

be  interred  that  the  wife  ia  a  party  to  23  Id.  102;  I  Phill.  Ev.,  Cowen,  Hill, 

a  criminil  offonso  comnutt«cl  by  the  and  Edwardfl's  Notes,  498,  notea  133, 

husband: /'eopfcv.  Pai-ton.  40  Cal.G37.  500;    Clark   v.    Gleaaon,    0   Cov.    57; 

Jljeni.  —  DoelaratioTia  by  nn  agent  BaJxrv.  Sturl-pole,  9  Id.  420;  Jlobbiru 

are   admissible  if    made   within  the  v.   Willard,  G  Pick.  464;    Van  Keurm 

Ecope   of    hia  employment,    but  not  v.    ParmcUt,  2  N.    Y.    630.     Where 

otherwise:   Matter  \:  Brown,   1   Cal.  plaintiff     sues    two    defeodante    as 

223;    Irani   v.  Pmion,   23   Id.   470;  partners,  and  one  of  them  deniea  the 

Saealaria  v.  Bureha  R.  R.  Co.,  18  Nov.  partnership,  and  the  other  admits  it, 

155;    Biggtretnjf  V.   Biiggn,   3  West  the  plaintiff  cannot,  for  the  purpose 

Coast  Kep.  353.     Officers  of  corpo-  of  proving  the  partnership  as  against 

rations  ace   agents  for  this  purpose  botn,   introduce  the  lattcr's  answer, 

within  the  scope  of  their  authority:  nor  affidavits   of   the  latter  and  of 

ChrMy  v.  Daaa,  42  Cal.  175:  Qitea  v.  other  persona  made  for  the  purpose  of 

Ophirelc,  Co.,  45  Id.  527;  Btev.  S,  F.  dissolving  an  attachment  in  another 

.r  N.  B.  R.  It.  Co.,  46  Id.  243.     Such  action  between  the  two  defendants,  it 

evidence,  however,  is  not  admissible  not  appearing  but  what  the  persons 

to  prove  tlie  agent's  anthority :  Saw'njfs  who  made  the  affidavits  were  living 

. t /.oaiiSof.v.  Gerfc/ifen,  IWestCoast  and   within   the  jurladietioQ  of    the 

Rep,    591.      The  person  making   the  court,     and      competent      witnesses; 

admission  must  be  the  agent  ol  the  Etdiemende  v.  Stenmn,  44  Cal.  582. 
party  to  bo  affected  hy  it:  Dennis  v.        Master,  etc.,  qfve»Kl.  — It  a  protest 

Bell.  30CbI.  251;  VanDuseav.  3.  Q.  of  the  officers  of  avestel  is  received 

M.  Co.,  36  Id.  577;  and  the  declara-  in  evidence,  without  objection,  on  be- 

tions  of  the  agent  mnst  form  part  of  half  of  tho  owner  or  master,  in  an  ac- 

the  res  gealtr:  Innis  v.  Steamer  Senator,  tion  tor  contribution  in  general  aver- 

1  Id.  4G1 ;    Oarjietd  v.    Enighl'a  Ferry  age,  it  is  not  conclueive  on  hia  liehalf 

etc.  Co..  14  Id.  37;  Gerte  v.  Cal.  A'av.  of  the  facts  therein  recited:  Wilm)n  v. 

Co.,  9  Id.  256.  Croea  *  Co..  33  Cal.  61. 

Parlner,  —  Common  repntation,  aur-        Fraud.  —  Admissions  ot  a  party  to 

mise,  or  suspicion  will   not  prove  a  a  fraud  are  evidence  against  other 

partnership;  Sinclair  v.   Wood,  3  Cal.  parties  to  it:   Mamhck  v.   While,  20 

'J8;  Budton  v.  Simon,  6  Id.  455.     Ad-  CaL  600. 
missions   made  by  one  partner 

tho  dissolution  of    the   partne        ,.,  _ ^ 

concerning  the  partnerehip  business,  Caee,  10  Pick.  497. 

oct^ii.1862.         1685.   [675.]     Where,  however,  one  derives  title  to 

^~  of  prede-"  ^^^^  property  from  another,  the  declaration,  act,  or  omis- 

cvlucn!^."*'"    sion  of  the  latter,  while  holding  the  title,  in  relation  to 

the  property,  is  evidence  against  the  former. 

BeclarationB  of  predeceesor  in  2S2;  Oegood  v.  Manhattan  Co.,  3  Cow. 

title  to  realty;  See  this  section  fol-  612;  Plunnic  Bank  v.  Day,  B  Johns. 

lowed   in  Stanley  v.   Green,    VI  Cal.  413;  Arnold  v.  Bell,  I  Hayw.  396,  397; 

163;  pEop/e  V.  Blake,  60  Id.  497,  603,  Fund  v.  Seller,  4  How.  (Miss.)  520. 

610;  Moore  v.  Jones,  63  Id,  12;  //or-  Where  a  grantor,  on  delivering  a  deed 

ringlon  v.  Chambers,  3  Utah,  94;  Stone  of  land  from  which  a  tract  waa  ei- 

v.  O'Brien,  7  Col.  45S.     They  must  bo  eluded,  said  that  he  had  previously 

doclarations,  etc.,  iu  relation  to  the  conveyed  such  tract  to  oauther,  this 

real  property  conveyed:  Tomptini  v.  declaration  is  not  eviilence  in  favor  of 

OraiK,  60  Cat.  478;  made  while  hold-  such  third  person:  Tompldna-v.  Crane, 

ing  the  title,  but  not  after  transferring  60  Cal.  478.     These  declarations,  acts, 

it:   Kretneon  v.  Pardom,  II  Or.  266;  or  omissions  ore  evidence  against  tho 

Kilham  V.  Ritchie,  2  Cal.  148;  Paige  v,  former  owner,  but  not  for  Eim:  Dror 

O'jVrMf,  12  Id.  496;  Co&wnv.ATaraia/^  per  v.  Douglaat.  23  Id.  347;  Fiadttr 

251d.2a2;  Spanagtiv.  DelUnger,S8l±  v.  Bergson,  49  Id.  294. 
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§686.    [676.].    Where,    also,   the    declaration,  act,    or  Oct.,ii.  wet 

omission  forma  part  of  a  transaction  which  ia  itself  the  -      

fact  in  dispute,  or  evidence  of  that  fact,  such  declaration,  whunare  rsr 

act,  or  omission  is  evidence  as  part  of  the  transaction. 

Bes  gOBbe.  —  This  aection  applies  are  relevaot,  and  form  a  part  of  the  ^  ^-  ***■ 
to  declarations  and  admissions  in  writ-  fraud  uleat  transaction;  Davit  v.  Drao, 
ing  aa  well  as  verbal;  McKinitey  v.  58  Id.  152.  In  an  actioa  for  asaault, 
SiiiUi,  21  Cul.  374;  Aguinty.  Alec-  etc.,  the  languago  nued  by  defendant 
andfr,  58  Id.  21.  Tbe  declanittoiia  at  the  time  of  the  assaolt  may  be 
inuat  be  contemporaneous  with  the  proved  aa  part  of  therM  jfftrfie,  for  the 
act  to  which  they  are  intended  to  give  purposo  ot^showing  malice,  but  not  to 
character:  Aijuiri-e  v.  Alrxander,  GS  prove  special  damage  unless  it  ia  al- 
M.2,\;  Emericf.  Alrarado.  Mid.  529.  leged:  kar-DongaUv.  ifai}ui't,  35  Id. 
They  arc  not  required  to  be  precisely  2TS,  So  it  ia  permisaible  to  ahow 
eoncurr«nt  in  pomt  of  time  with  the  that  the  wounded  man,  in  a  trial  for 
principal  bet,  if  tbey  sprina  out  of  assault,  pointed  to  tho  accused  and 
the  principal  transactiao,  if  they  tend  told  witness  to  arrest  him,  and  that 
to  e:iplain  it.  are  voluntary  and  accused  therei^on  ran  away:  Peopit 
epontaneoua,  and  are  made  at  a  time  v.  Lofl  Win;/,  61  Id.  80;  and  that  tiie 
to  near  it  as  to  preclude  tbe  idea  of  deceased,  shortly  after  the  infliction 
dclilwrato  design:  People  v.  Vemon,  of  tho  mortal  woond,  pointed  to  the 
3?  Id.  51;  1  Ureenl.  £v.,  sec.  108;  accused,  said  he  did  it,  and  thatthere 
tUtchnm  V.  StaU  of  Gtorgin,  11  Ca.  was  no  cause  for  it:  People  v.  Abbott, 
616;  ComnioitwealtA  v.  McPihe,  3  i  West  Coast  Rep.  132.  When  the 
Cuah.  181.  Plaintiff's  docliirations  at  issue  made  is  whether  the  credit  waa 
Uio  time  of  the  accident,  that  he  did  given  to  the  defendant  for  goods,  or 
not  blame  anybody  on  the  boat,  are  to  another  person,  the  declamtions  of 
aitoiissible  in  behalf  of  the  owners  of  the  vendor  made  to  such  other  person 
the  boat  in  anaction  against  them  for  after  the  transaction  has  been  corn- 
damages:  Ouhoni  V.  Tyler,  C4  Cal.  pleted,  and  some  time  has  elapsed,  are 
334.  Declarations  of  tho  deceased,  in  not  a  part  of  the  ree  gttCte,  and  there- 
a  prosecution  for  mausloiaahter,  made  fore  inadmissible:  WJdtmy  v.  DarHn, 
before  tho  meeting  with  the  accnsed,  48  Cal.  4i)2.  Evidence  of  the  acts  and 
to  the  efTect  that  he  did  not  intend  to  declarations  of  the  grantee  in  regard 
assault  accused,  are  not  admissible:  to  tho  deed  while  it  was  in  her  actual 
People  V.  CaWfon,  57  Id.  83;  nor  his  possession  are  admissible  upon  tho 
declarations  made  half  an  hour  after  question  of  her  acceptance  of  it:  Kid- 
the  shooting  aa  to  what  ha  intended  derv.  Slrvena,  60  Id.  414.  So  decla- 
to  do  with  accused:  Peoplev.  Wesllate,  rations  of  a  husband  at  the  time  a 
G2  Id.  303.  Evidence  of  accused's  deed  of  land  was  execnted  to  his  wife, 
niauucr  and  condnct  when  arrested  ia  that  the  purchase  money  was  her  sep- 
admiasiblc:  People  v.  Shem  Alt  Fook,  arate  property,  arc  admissible  as  part 
61  Id.  380,  To  impeach  a  salo  upon  of  the  rta  qeatic:  Afooi-e  v.  Jones,  63 
the  grOBnU  of  fraud,  the  fraudulent  Id.  12.  Bloody  clothing  worn  by  de- 
intent  of  both  the  seller  and  the  pur-  ceased  at  the  time  of  the  homicide  ia 
chaser  must  be  shown.  The  declara-  admissible  as  part  of  the  ]-es  'jesta:: 
tioQS  as  well  aa  the  conduct  of  the  People  v.  Hong  Ah  Duck,  Gl  Id.  387; 
seller  before  tho  sole  arc  competeot  People  v.  Majors,  2  West  Coast  Rep. 
testimony:  Vislier  v.  fVebater,  8  Id.  580;  and  evidence  of  tho  condition  of 
112.  Where  tho  issue  was  fraudulent  the  body:  Id.  Upon  an  inquiry  as  to 
transfer  of  property,  evidence  of  dec-  state  of  mind,  sentiments,  or  disposi- 
larations   of  the  owner  while   on   a  tion   of  a  person  at  any  particular 

foDmey   to   the    place    whence    the  period,  his  declarations  ajid  conversa- 

raadoleDt  transfer  was  to  be   con-  tions  are  admissible:   BarGteltmy  v. 

snmmated,  in  regard  to  such  transfer.  People,  2  Hill  (N.  Y.),  248. 

%  687.  [677.]    And  where  the  question  in  dispute  be-  oetii.1862, 

tween  the  parties  is  the  obligation  or  duty  of  third  per-  — ^ 

son,  whatever  would  be  evidence  for  or  against  such  reiiiiDg''to 
person  is  primary  evidence  between  the  parties.  ^"^ 
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g  688.  [678.}    The  declaratiou,  act,  or  omission  of  *  J 

-  member  of  a  family,  who  is  deceased  or  out  of  the  state, 

13  also  admissible  as  evidence  of  common  reputation  ii 

cases  where,  on  questions  of  pedigree,  such  reputation  it 

admissible. 

Evidence  of  pedigrea.  —  A  wit-  etc,  ii  *  d«chnti(m  u  to  pedigntt 

nesi  may  teitify  as  to  her  age  at  a  Bertley  Peerage  Cow,   4  Cunp.  '" 

certain  time  oltbough  the  onljrknowl-  Doitgla*i  v.  Saundaton,  2  DaU. 

edge  that  ehe  hu  of  the  fact  is  de-  Cark»taddmy,  Poormait,  lOWat^. 

lived  from  atatementa  mode  to  her  So  aa  to  recitals  in  correspon'lenaaa 

by  roerabera  of  the  fainay;  Mornll  v.  family  documenta;  See  I  GiunL  B 

Jfoman,  65  Col.  575.     An  eatiy  in  ft  see.  IH;  Simee/'errn^CaM,  llCb 

family  Bible  or  book  by  a  parent  or  IF. 86;  Jaei»on v. Cooley,  8  Jciuu. t 

telatire  oa  to  birth,  nwrriaga,  death,  Jadaon  v.  Raatdl,  4  Wend.  511. 

§  689.    [679.]     The  declaration,  act,  or  omission  of 

"  deceased  person,  having  sufficient  knowledge  of  then 

ject,  against  his  pecuniary  interest,  is  also  admissiblei 

evidence  to  that  extent  against  his  successor  in  interefl 


The  doclar&tlon  miiat  appear  to  a  caaa  where  the  peraoDS  so  dedm 

ha.vs  been  BgaiaBt  the  decedent^  pecn-  his  wife  and  children,  are  the  deriia 

niory  iutersst,  that  the  declarant  ia  Peartaa  v,  Pearton,  46  Id.  GiO. 

deceoaed,  and  that  he  poaaeaMd  com-  Urations  of  decedent,  the  fona 

patent  knowledge  of  the  factai  Short  band  oEtbeplointiS'iaejectiaent.tk 

V.  Lff,  2  Jacob  jfc  W.  464;  Poorman  the  land,  the  aubject- matter  d  i 

V.  MiKer,  41  Cal.  275;  Sill  v.  Jlettt,  47  action,  which  had  been  conveyed 

Id.  342.  the  plaintiff  by  ft  third  person  u 

The  Bubatonce  of  the  declaration  ia  deed  of  gift,  but  really  for  inoaej,  ~^ 

sufficient:  Peirp!e  t.  AfurjAy,  45  Col.  held  in  trust  for  the  defendant 

145.     Declarations  mode  iiyatestator  had  odTanced  tlie  moiiej',  are  ad 

in  hi»  will  ore  competent  evidence,  aible  though  mode  after  tha  eiacn 

after  bia  death,  to  prove  hia  marriage  of  the  deed:  Wormoulh  v.  Jokaaat 

and  the  legitimacy  of  hia  children,  in  Id.  621.  I 

Oct  11, 1864         g  690.   [680.]    When  part  of  an  act,  declaration,  con-j 

^ versation,  or  writing  is  giveu  in  evidence  by  one  party,] 

ofircnjrtion  the  wbole,  on  the  same  subject,  may  be  inquired  into  by] 

proved  whole  j        •         j  i  ^  \ 

admissible,  the  Other;  when  a  letter  is  read,  the  answer  may  bej 
given;  and  when  a  detached  act,  declaration,  couversa-] 
tion,  or  writing  is  given  in  evidence,  any  other  act,  dec- 1 
laration,  conversation,  or  writing  which  is  necessary  to 
make  it  understood  may  also  be  given  in  evidence. 

Part  of  tranjMotion  admitted  menta:  hgoldibg  t.  Jikm,  12  Id.  561; 

admita  wbole:  See   geneiolly  the  different  portions  of  a  deed:   Aowrnex 

note  to  Roiat  v.  Wlaltd,  82  Am.  Dec.  v.  Fvlbm,  19  Id.  689;  one  document 

342  et  aeq.  referred  toinaiiother:  ffrttoal-v.Ctne- 

The  prmcipleoE  this  section  woe  af-  ell,  36  Id.  64S;  Hifki  v.   Colenua,  33 

firmed  aa  to  a  confession  of  murder:  Id.  126;  words  written  in  tho  mai^ 

People  V.  Ifai^,  3  Cal.  lOG;  diacha^e  of  an  alcalde's  book  opposite  a  grant 

of amortgftgetC/ienEryv.PcJmw.SW.  entered  therain;  Hicev,  Ciiniiia-jha^, 

133;  reply  to  a  slander:   Bradley  v.  29  Id.497;portio[isof  aconverBatitm: 

Oardner,  10 Id.  371;  aaerieaof  docu-  Oilbim  v.  Sigman,  29  Id.  641j   pw- 
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tions  of  a.  complaint  read  in  evidence:  merman  v.  Ifuber,  29  Ala.  379;  Sag-  Oct.  11, 18G% 

Spanagtl   v.    Deliingtr,   38   Id.   283.  Tuond  v.  Hoioland,  ITWead.  3S9.          ^oaq 

Bat  where,  after  a  grant  of  a  lot  hud  Where  a  firm  book  ia  used  bj  a                      ~ 

beeo  made  by  an  ^^de  to  two  per-  partner  merely  for  the  purpose  of  4ix- 

Bons  jointly,  and  possession  had  I>BeTt  ing  a  date,  tlie  entries  of  accoanta  is 

delivered,  a  certiBcate  was  made  by  the  book  are  not  therefore  admissible 

the  alcoldo,  written  on  the  same  piece  in   evidence;  AbboU  v.  Peamm,    130 

of  paperaa  the  grant,  statingthat  one  Mass.  191.     But  if  a  party  wiahaa  to 

of  the  grantees  had  renounced  his  avail  himself  of  credits  in  a  book  of 

Kaperty  in  tho  lot,  and  tbat  it  shonld  accounts,  he  cannot  alone  intreiluce 

the  property  of  the  other,  this  was  the  entries  of  snch  credits;  the  whole 

held  not  to  divest  the  gmntee  so  al-  book    becomes    evidence:     Veillis'  v. 

loged  to  have  renounced,  unless  it  ap-  Haggi,  S  Iowa,  163;  P^tr  v.  White, 

P^red  that  ho  authorized  the  alcalde  5G  Fa.  St  00.     It  is  held  that  a  party 

to  moke  thQ  certificate:  Ziot  v.  Diaz,  cannot  read  distinct  and  disconnected 


Id.  G5.  paragraphs  in  a  newspaper  because 

Where  a  deed  colled  for  a  nu»)  dul^  one  has  been  read  by  his  adveraary; 

recorded  in  the  recorder's  office,  it  Darby  v.  Ouarley,  1  Hurl.  &,  N.  1.     If 

■vna  held  that  an  instrument  not  copied  part  of  an  affidavit  or  depositioa  is 

into  tho  proper  book  of  record,  or  a  read  in  evidence,   the  remainder  rel- 

copy  mode  in  pencil  or  other  materials  ative    to   (he   some  matter  may   be 

that  would  not  permanently  remain,  read:  Forrat  v.  Forrtai,  6  Duer,  102; 

was  not  admissible:  CaMteellv.  Center,  Webaler  v.  Colder,  55  Me.  IBo;  I/yade 

30  Cal.  642.     Whore  the  opening  tea-  v.    McGregor,    13    Allen,    172;    but 

timonyot  thoplaintiff  tendedtoprove  this  does  not  necessitate,   nor  does 

that  a  company  was  a  corporation  de  it  authorize,  the  whole  to  be  read: 

Jacto,   such   evidence    not  only  dis-  Hoiatmt   v.    O'DonmU,  6  Hun,  474. 

penaed  with  the  necessity  of  strict  Where  part   of   a  record  is  offered 

proof  of  its  corporato  character  by  de-  in  evidence  by  one  party,  it  is  held 

fendant,  but  preclnded  the  plaintiff  that  the  other  may  read  the  rest  of 

fro:n  inquiring  into  or  disputing  it:  it  in  evidence:   Baier  v.  MyqaU,   14 

Honddl  v.,Faj),  32  Id.   360.     Where  Id.   131;  HaiU  v.  HiO,    13  Mo.  612; 

part  of  a  latter  has  been  road,  other  Davia  v.  Fi/mst,  2  Cranch  C.  C  23; 

e^l^tuatory    parts    ore    admissible:  Stale  v.  Jfamiine,  31  Ind.  48G.     So  if 

Walker  v.  Oru/gt,  28  Ga.  652.     Where  part  of  a  pleading  is  read  or  adopted 

a  letter  is  read  to  charge  a  party,  his  to  charge  a  party,  he  may  offer  the 

ajiswcr  ia  held  to  bo  admissible  in  re-  rest  of  it  in  explanation;  for  admis- 
aiona  in  a  pleading  must  be  accepted 
as  an  entirety:  Petmell  v.  Meyer,  2 
Macl.  &  R.  D8;  Bum-paea  v.  Wehl>,  1 
Stew.  19;  Da-niai  v.  f (em-Hen,  29  Ga. 

.   329:   Lioermore  v.  Si.  John,  4  49;  Oilderaleere  r.  Maloney,  6  Duer. 

Rob.  (N.  Y.}]2.     So  where  the  reply  383;  Goodyar   v.    De   la    ftri/nc,    10 

to  a  letter  is  introduced,  it  ie  held  that  Unn,  637;  hut  a  party  cannot  use  the 

tho   oUier  party  may  explain  such  rest  of  his  pleading  as  affirmative  ovi- 

answer  by  mtroducing  the  letter  to  dence  for  himself:  Guna  v.  Todd,  21 

which  itwasareply:  Waiaonv.  Moore,  Mo.  303. 

1  Car.  &  K.  626.  Where  a  letter  re-  Comxraalion  Or  ailmiseion.  —  The 
ferred  to  a  memorandum,  and  one  rule  laid  down  ia  the  leading  case  of 
party  read  the  letter,  to  charge  the  /"rjuci  v.  Samo,  7  Ad.  &  E,  G27,  is 
othcrit  was  held  that  the  other  might  that  "where  a  statement  forming 
explain  the  letter  bj'  introducing  the  part  of  a  conversation  is  given  in  evi- 
memorandum  in  evidence:  Bamej/v.  dence,  whatever  was  said  by  the  same 
Sntilk,  4  Har.  t  J.  465.  Because  one  person  in  the  same  conversation  that 
letter  of  a  series,  as  in  a  letter  copy-  would  in  any  way  qualify  or  explain 
ing'book,  is  admitted,  this  is  not  that  statement  u  also  admissible; 
ground  for  admitting  the  whole  series  but  detached  and  independent  state- 
orbookof  letters:  Sturgev,  Buchanan,  menta,  iu  no  way  connected  with  the 

2  Macl.  £  R.  90.  But  where  a  de-  statement  given  in  evidence,  are  not 
fendant  makea  evidence  of  a  number  admissible;  and  there  ia  no  diSerencc 
of  a  series  of  plaintifTs  lettera,  to  in  this  respect  between  statements 
charge  him,  this  makes  the  whole  made  in  conversation  by  a  party  to 
•eries  evidence  for  the  plaintiff:  Zim-  the  suit  and  those  made  by  a  tliird 
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Oct.  11, 1X2,       party;  and  tbis  rale  haa  been  gener-  sibla:  Platncr  v.   Plataer,  78  N.  T. 

$esa  ally  followed  in  the  courts  aince:   1  103.     Where  one  pata  in  evidence  the 

Greenl.  Ev.,  see.  4G7;  Taylor  on  Evi-  admiasiona  of  a  party  aeaiiist  himaelF, 

deuce,  TthoiL, sec.  733;  .^eiwnv./ufr-  it  ia  no  objection  to  allowing  inevi- 

ton,  24  Ala.  0;  Jona  v.  Fort,  36  Id.  deuce  the  coat  of  what  was  aaul  at  the 

449;  Doonan  v.  JlTifcAel^  36  Ga.  472;  aiune  time  on  the  aoniB  anbjcct,  tiiat 

Meiaer  v.  Slale,  39  Ind.  597;  Oaddii  the  latter  ia  favorable  to  the  party 

V.  Lord,   10  Iowa,   141;  Mcfntyre  v.  offering  it,  thongh  the  party's  declara- 

Harru,  41  Misa.  SI;  CoinnmmetaUk  v.  tions  otherwise  noold  not  be  admia- 

Ktya,  11  Gray,  323;  Carver  v.  Trary,  aible  in  his  own  favor:  Clmmben  v. 

3  Johns.   427;   SCarin  v.   PtopU,   45  iS'tafe,  26  Ala.  59;  //tid«an  v.  Uoa^tO, 

N.  Y.  340;  Piotofr  v.  Ptatner,  78  Id.  32Id.  478;  Adidn*  v.  Hemhey,  14  Ark. 

103;  OmWan  v.  MHrOpotUaa  L.  I.  Co.,  442;    Jft)or«   v.    Wrij/U,    90   Dl.   470; 

92  Id.  274;  Bant  v.  />onaH8i>7i,  6  Pa.  State  v.  Jfartin,  28  Mo.  531 ;  Garry  v. 

St.   179;  Hakttn  v.  Hixen,  3  Sneed,  Nicholaon,  24  Wend.  350;   Cnts/iy  v. 

691,     In  (Turty  V.  M>;/iofeon,  24  Wend.  Leary,  6  Boaw.  312;  Ooadgear  v.  Dt 

350,  the  rnlo  wa«  approved  only  so  far  la   Vtrirne,   10  Hnn,   537 ;   Bearu  v. 

as  it  applied  to  declarations  of  parties  Copfcy,   10  N.  Y.  93.     But  the  rale 

to  the  action.     That    is   deemed  to  that  when  part  of  a  conversation  is 

Sualify  odmisaioua   which   rebuts   or  introduced,  the  other  party  is  entitled 

estroys  tbo  inference  to  be  drawn  to  the  whole  of  it,  doaa  not  apply  to 

from  or  affects  tbe  use  to  be  made  of  a  case  where  a  party  seeks  to  intro- 

the^n:    Oratlan  v.   MrinrpoUUin  L.  I.  dnce  his  own  statements,  in  bis  own 

Co.,  92   N.   Y.  274.     The  whole   or  favor,  made  at  a  conversation  with  his 

adiiitionol  evidence  cannot  be  intro-  own  witness,  to  wliose  tCHtimony  the 

duced  after  part  evidence  of  admis-  other  party  did  not  object:  State  v. 

sious,  unless  tbe  latter  makes  it  neces-  Bllioll,   15  Iowa,  72.     Thus  a  party 

aary  that  the  other  be  introduced  by  who  haa  put  in  evidence  the  statement 

way  of  explanation :  ColUrtav.  JohiMin,  of  a  witnesa  to  himaelf  cannot  put  in 

Hemp.  279;  but  tlie  fact  that  evidence  hia    answer    to    Buch   stateujeut,    al- 

of  the  admisaious,  in  the  Grat  place,  tbongU  the  other  side  cross-examined 

waa  immaterial,  will  not  cut  otf  the  tbo  witness  as  to  the  statement:  Cod 

other   party    from   crOaa-examination  v.  Stair,  24  N.  J.  L.  643.     So  the  rule 

concerning  the  remainder  of  tho  con-  as  to  conversations  does  not   apply 

ver«ationa  or  admissions:  KeCeMwjham  to  conversations  subsequent  to  the 

T.  StaU,  G  Wia.  420;  Lanier  v.  Britith  admission,  and  having  no  connection 

Barik,  18  Ala.  025;  Cabinai  v.  Mar-  with  tho  subject-matter  thereof:  Bob- 

Un,   4    Dev.     106.     Where   the  con-  maon  v.  fei-n/.   U  Conn.  4G0;  Slraw 

vcrsation  was  not  sane  into,  save  in  a  v.  OrteiK,  14  Allen,  296.     Nor  will  it 

negative  way  to  show  that  a  certain  admit  other  conversaticais  not  referred 

thing  was  not  spoken  of,  tho  rest  of  to  in  the  one  put  in  evidence:  Parttr 

the   conversation  was  held   Inadmie-  v.  Barktr,  16  N.  H.  333. 

°ml"'^**         §691.   [681.]    There  shall  be  no  evidence  of  the  con- 

p       ■■-     ■  tents  of  a  writing,  other  than  the  writing  itself,  except 

SSu^°*      in  the  following  cases: — 

1,  When  the  original  ia  in  the  possession  of  the  party 
gainst  whom  the  evidence  is  offered,  and  ho  withholds  it 
under  the  circumstances  mentioned  in  section  759  [749]; 

90  Or.  428.  %  When  the  original  cannot  bo  produced  by  the  party 

by  whom  the  evidence  is-offered,  in  a  reasonable  time, 
with  proper  diligence,  and  its  absence  is  not  owing  lo 
his  neglect  or  default; 

3.  When  the  original  is  a  record  or  other  document  in 
the  custody  of  a  public  officer; 
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4.  When  the  original  is  a  record  or  other  document  P^,^"*^ 

of  which  a  certified  copy  is  expressly  made  evidence  by 

this  code  or  some  other  statute  of  the  state:  contennof 

vritlng. 

5,  When  the  originals  consist  of  numerous  accounts, 
or  other  documents,  which  cannot  be  examined  in  court 
without  great  loss  of  time,  and  the  evidence  sought  from 
them  is  only  the  general  result  of  the  whole. 

In  the  cases  mentioned  in  subdivisions  3  and  4,  a  copy 
of  the  original  shall  be  produced;  in  those  mentioned  in 
subdivisions  1  and  2,  either  a  copy  or  oral  evidence  of 
the  contents. 

Oontanta     of    writmg    gener-  ahawii  to  be  in  tho  posseasioa  of  a  party 

ally. — This    »ectioa   is    limited    to  was  a  question  of  di^retion;  that  il  it 

frouf  of  the  conteats  of  the  writing,  were  impoesiblo  to  procure  it  Iictwceii 
t  is  n  gcneTBl  rulo  that  the  contents  tho  tinio  of  giving  notico  and  tlio  tiial, 
of  a  paper  can  never  be  proved  until  the  fact  should  have  been  made  to 
the  non-production  of  the  orisinal  is  appear;  and  it  waa  held  that  accond- 
BCcoanted  foi:^  as  provided  in  this  sec-  ary  evidence  was  properly  admitted : 
tion:  Smilh  v.  Co^,  9  Or.  327.  Tho  Barle  v.  TahU  31.  W.  Co.,  12  Cal. 
fact  of  the  making  of  the  writing  407.  Literal  accuracy  cannot  be  ex-  * 
may  be  proved  by  parol:  Poole  v.  pected  in  the  description  of  a  paper 
Ocrrard,  9  CaL  S34;  Sai*  v.  SaU,  49  m  tbe  possession  of  tho  adverse  party. 
Id.  264.  If  a  party  pcnnita  liia  an-  In  a  notice  to  prodace,  snch  doacrip- 
tagouist  to  prove  a  fact  by  secondary  tion  aa  will  apprise  a  tnau  oC  ordinary 
cviilcnce,  he  cannot  afterwards  ob-  intelligence  of  the  document  desired 
ieet  that  it  was  not  proved  by  the  is  enough:  Burte  v.  TaJile  M.  W.  Co., 
best:  Goode  v.  BmM,  13  Id.  84,  mpra.  Where  plaintiff  waa  not  en- 
Showing  tbo  original  verdict  of  a  titled  to  the  custody  of  a  document, 
coroner  s  jury  to  a  witness  in  a  crim-  as  it  was  a  paper  made  to  tho  defend- 
inal  case,  anil  asking  the  witness  if  he  ant,  it  waa  properly  presumed  to  bo 
bad  signed  tho  vcnlict,  is  not  "on  in  liia  possession.  When  notifiod  to 
efifort  to  prove  the  conteota  of  a  produce  it,  ho  disclaimed  all  knowl- 
written  record  by  parol":  Ftrrpie  v,  edge  of  it  Under  these  circum- 
Donovan,  43  Id.  162.  If  tbe  aecre-  stances  the  plaintiff  was  held  entitled 
tory  of  a  corporation,  by  mistake,  to  prove  its  contents  by  secondsry 
omits  to  enter  minutes  of  the  acta  of  evidence;  Jona  v.  Joiiet,  33  Id.  CSC. 
tho  board,  or  such  entries  ore  post-  tioat  ox  deatroyed  writings.  — 
poDcd  by  the  corporation,  the  acts.  If  a  lost  writing  is  sought  to  be 
may  be  proved  by  parol;  B.  V.  Ataa-  proved,  the  party  offering  the  cvi- 
ttaiion  V.  Williavt,  00  Id.  353.  dence  must  first  prove  tliat  diligent 
PoMMsion  of  (qiponent.  —  Tbe  search  was  mada  in  all  places  where 
object  of  this  provision  is  not  to  com-  the  original  was  likely  to  be  found, 
pel  the  production,  but  to  permit  unless  it  is  proved  to  have  been  de- 
secondary  evidence  in  case  of  fail-  stroycd:  Tavfi"' v.  Cfarl.',  49  CaL  67 1 ; 
nre  to  produce  tho  writing:  See  Bo-  BeniieU  v.  Taylor,  5  Id,  502;  Ord  v. 
gaH  V.  Broum,  5  Pick.  18;  Oonld  v.  SffKa,  5  Id.  517;  Folsoia'a  Ex'ra  v. 
JfcCarlv,  1 1  N.  Y.  575.  Stall,  6  Id.  460;  Falion  v.  Doa-ihem, 
Notice  to  prodfiee.  See  %  759  [749],  12  Id.  105;  Orimet  v.  Fall.  15  Id.  65; 
pott.  Where  notice  was  served  on  the  Laiertiice  y.  Fulton,  Id  U.  GSi;  Tomlg 
defendant's  attorneys,  on  the  day  of  v.  Ellis,  22  Id.  C59;  Lkm  v.  ClarU, 
the  trial,  to  produce  a  paper,  and  it  20  Id.  665;  Patterson  v.  K.  M.  Co.,  3U 
waa  shown  that  thia  paper  was  that  Id.  303;  Kin>i  v.  llandlctt,  33  Id.  320; 
day  in  possession  of  one  of  the  attor-  P*o;ife  v.  Huat.  49  Id.  053;  Lombardo 
noya  of^  defendant,  the  court  said  the  v.  FtrtpiKin,  15  Id.  373;  and  whetlier 
■nfficiency  of  notice  to  prodace  a  paper  lost  or  destroyed,  be  must  show  that 
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it  existed;  and  tbenhifioini  oath  DU7  the  fire;  I  have  never  inqaircd  For 

be  received  to   prove  its    contaats:  them;  I  oerer  got  them";   this  vas 

~   TayJoev.  Itipja,  1  Pet.  501;  Cliamber-  held  BoSoieDt:  CoUiar  v.   Corbetf,  15 

lain  V.  Gorliam,  20  Johua.  144;  Smileg  183. 

V.  Daoey,  17  Oliio,  156.  Proof  of  loat  fortbcoming  bond  bj 
The  proof  of  scaJ^b  miut  be  by  one  a  copy  is  permiauble,  oa  ahowiog  the 
who  was  or  ought  to  be  tiie  custodian  low  and  the  coirectiiega  of  the  copy: 
of  the  paper:  Ralph  v.  Brount,  3  IFajner  v,  Somero,  2  West  C<U3t 
Watta  t,  S.  395.  It  is  not  a  combli-  Bep.  269  (N.  M.).  Letter-prees  copy 
anco  with  the  mla  for  the  party  offer-  is  prasumptiTcly  a  true  copy:  Chung 
ing  tbo  parol  evidence  to  declare  that  Yoa  t,  i7op  Chonj,  1 1  Or.  220, 
he  has  made  diligent  search  in  hia  Pabiie  neordg.  —  The  ciisteQce  and 
office  for  the  letter  in  qaeation;  WelU  content*  of  a  record,  or  other  doou- 
V.  Adamt,  7  Col.  20;  see  Comah  v.  ment,  to  show  the  regolarity  of  legal 
Territory,  3  West  Coast  Bep.  BO  proceedings,  may,  if  the  original  be 
(Wy.),  where  parol  evidence  of  the  tost  or  destrayed,  be  shown  by  sec- 
contents  of  a  letter  was  admitted  al-  ondary  evidence,  the  same  as  of  any 
though  no  effort  had  been  made  to  other  lost  inatrnment:  Jit  Wctrfitla, 
procure  the  same,  it  appearing  that  22  Cal.  61;  that  is,  by  a  copy  or  by 
the  letter  was  not  in  Uie  possession  parol  evidence,  but  not  by  what  pnr- 
of  the  witness,  nor  of  the  prosecution  ports  to  be  a  copy  of  a  certified  copy 
offering  the  oral  evidence,  nor  within  of  such  public  document;  liyer  v. 
the  jurisdiction  of  the  court.  Hadam,  65  Cal.  372.  Where  nil  the 
In  q'lo  viarraTilo  the  person  who  records  of  a  former  suit  had  been  de- 
claimed the  office  held  by  the  defend-  stroyed  by  iire,  except  the  judgment 
ant  testified  that  hia  certificate  of  book,  parol  cvidcnco  of  the  pleadings 
election  was  lost  or  destroyed,  and  and  iasuos  between  the  parties  was 
the  county  clerk  swore  that  t^cre  held  inadmissililn  unlesa  the  party  of- 
waa  not  iu  hia  office,  or,  ao  far  aa  he  fering  it  introduced,  at  the  same  time, 
knew,  in  the  county,  any  record  or  acertifiedcopyof  the  judgment:  JVinu 
written  evidence  of  the  persona  who  v.  Ji^nton,  7  Col.  1 10.  Doetraction  of 
were  elected  to  the  different  county  a  book  containing  a  judgment  is  not 
offices;  this  was  held  sufficient  to  let  destruction  of  the  judgment  itself: 
in  aecondary  evidence  of  the  election  Amxa  v.  Hay,  12  Id.  20. 
and  certificate:  Parpie  v.  Clingan,  6  Public  records,  docnnieiita, 
Cal.  3B9.  Tracing  a  paper  to  the  ftnd  writiiiga. — Aa  to  proof  of  lost 
handa  of  a  person  not  in  the  state  is  publio  record  and  writiuga,  see  the 
sufficient  predicate  for  the  admiasion  preceding  aubdivision  of  this  nota. 
of  secondary  evidence:  Oordon  v.  That  public  recorda  and  writinga  are 
Searing,  8  Id.  60;  and  see  fla(pi  v.  provable  by  copy,  see  1  Greenf  Ev., 
^rtnm,  3  Watta  ft  S.  395.     An  affids.  sec.   91.      If  an  original   cannot   be 

^■.1 ■__._.!.  — :..!.. 14.1. '.-i  --kea  from  a  pnblic  office,  as  from 

10  office  oE  the  surveyor-general,  by 
le  reffulationa  of  tbo  departme  ' 

cient  to  admit  in  evidence  a  certified  proof  of  that  fact  muat  be  made  a 

copy  from  the  recorder's  office,  the  preUminary:  Solo  v.  Kroder,  19  CaL 

deed  having  been  properly  acknowl-  94, 

edged  and  recorded:  Siinierv,  Flohr,  Before  a  will  can  be  read  in  evi- 

13  Cal.  638.     Where  the  plaintiff  was  dence  in  support  of  a  title  under  it, 

sworn,  and  said:  "I  took  the  deeds  the   party  socking   to   introduce    it 

to  the  clork's  ofSco  to  be  recorded  and  must  show  that  it  noa  been  regularly 

acknowledged,  and  they  wore  there  admitted  to  probate:  Ca^ro  v,  Bich- 

till  they  were  burned,  at  the  timo  of  ardmn,  18  Cid.  479. 

Oi^t.!!,  1861.  g  692.  [682.]  When  the  terms  of  an  agreement  liave 
been  reduced  to  writing  by  the  parties,  it  is  to  be  con- 
reduced  to       gidered  aa  containing  all  those  terms,  and  therefore  there 

writing.                                                                    "           _  ' 

can  be,  between  the  parties  and  their  representatives  or 
successors  in  interest,  no  evidence  of  the  terms  of  the 


vitbyapartytotiieeuitthattheorigi-  taken,  from  a  pnblic  office,  as  from 
~ial  deed  was  "not  in  his  possession  the  office  oE  the  surveyor-general,  by 
>r  under  hia  control"  waa  held  auffi-    the  reffulationa  of  tbo  department. 
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agreement,  other  than  the  contents  of  the  writing,  except  oou^n,  issz. 
in  the  following  cases:— 

1.  Where  a  mistake  c 
put  in  issue  by  the  pleadings; 

2.  Where  the  validity  of  the  agreement  is  the  fact  in  nop'42L 
dispute.  But  this  section  does  not  exclude  other  evi-iisoXwi. 
dence  of  the  circumstances  under  which  the  agreement 

was  made,  or  to  which  it  relates,  as  defined  in  section 

696  [686],  or  to  explain  an  ambiguity,  intrinsic  or  ex- 
trinsic, or  to  establish  illegality  or  fraud.  The  term 
"agreement"  includes  deeds  and  wills  as  well  as  con- 
tracts between  parties. 

ETld«uce  of  twnu  of  agree-  364;  attempt  to-controdiot  tha  terma 
ment  iit  writing. — The  principle  of  aconveyance:  Donahaev.  ^cNuUy, 
that  no  evidence  of  the  terms  other  21  Id.  416;  attempt  to  show  that  a 
than  the  coDtents  of  the  writing  is  1x)diI  ^urparting  to  be  the  oliligation 
admiadhle  is  affirmed  in  Oabom  v.  of  individnaU  was  the  bond  of  a  cor- 
Heiidriehton,  7  Cal.  285;  Lte  t.  Sum-  pomtion:  liidiardion  v.  Smlt  R.  etc. 
men,  2  Or.  260.  The  execution  at  a  Co.,  22  Id.  155;  so,  where  oral  teati- 
contraot  ia  writing,  whether  tha  law  mony  of  the  contents  of  a  letter  was 
Mquires  it  to  be  written  or  not,  sooght  to  be  introdnced:  Hea^  v. 
mipsreedea  all  the  oral  negotiationB  Steele,  II  Pac.  C.  L.  J.  30. 
or  stipnlaitions  coDcerning  its  matter  If  a  contract  is  drawn  tip  in  dapU- 
whicH  procedod  or  accompanied  the  cats,  and  Btoned  by  one  party,  and 
oxecationof  tbeinstrnment:  Ooidman  the  other  t^ea  both  copies  and  re- 
V.  Dauis,  23  Cal.  256;  Ouy  v.  Bibent),  tnrns  them  the  neit  day  without  aign. 
41  Id.  325;  Ward  v.  Maenmigtiien,  43  log  either,  and  dccluieB  to  sign  nnlew 
Id.  159;  and  parol  contemporaneoos  a  new  provision  is  inserted,  the  con- 
evidence  to  vary  or  contradict  its  tract  does  not  bind  either  party :  Mat- 
termu  is  never  admissible;  Haae  v.  ten  r.  Origing,  33  Cal.  112.  Bat 
Hodga,  1  Of.  SSI.  The  role  does  not  where  the  coaaideration  for  the  de- 
apply  where  the  or>d  testimooy  goes  fandants'  cov-euants  was  performed 
to  prove  the  theory  of  the  case  of  the  by  the  plaintiff  by  the  conveyance  to 
party  objecting  to  the  admission  of  them  of  his  interest  in  a  mine,  while 
the  evidcDcei  Hziba  v.  Duff,  43  Cal,  on  their  part  the  conaideration  for 
489.  The  rule  ia  confined  to  contro-  such  conveyance  was  still  to  be  rcn- 
vcrsies  between  parties  and  those  dcrcd  and  performed,  it  was  held  a 
claiming  under  them :  JTusfmann  v.  contract,  thoagh  eiocutory ;  LuciAart 
Wilke,  50  Id.  250.  Nor  has  it  any  v,  Ogden.  30  Id.  554;  CoUrm  v.  Seavey, 
appUcation  to  a  controversy  to  which  22  Id.  501.  If  sureties  on  an  oSicial 
a  Btranger  is  a  party:  Smitli  v.  Moytii-  bond  sign  with  an  express  iinilcr- 
han,  44  Id.  54;  Kridtr  T.  Lafferiy,  1  standing  with  the  principal  i.i  the 
Whart.  314;  Edgerlij  v.  Emereon,  23  bond  that  certain  other  persons  shall 
N.  H.  564.  No  eitrajieoQB  evidence  sign  as  soreties,  and  that  unless  such 
ia  admissible  to  show  that  a  maker  is  other  persons  sign  it  shall  not  bo  dc- 
only  a  surety;  Kriixer  v.  MUle,  9  Cal.  livcro^  a  delivery  of  the  bond  to  tlio 
23;  Avd  V.  Magruder,  10  Id.  238.  obligee  without  the  signatnre  of  such 
The  principle  applies  to  an  action  other  peisons  does  not  render  it  in- 
againat  vendor  of  land  for  alleged  valid  as  to  the  sureties  who  do  sign: 
breaches,  outside  of  covenants,  in  TidbaU  v.  Jlalley,  48  Id.  GIO;  see 
deed:  Feabody  v.  PMjm,  fl  Id.  228;  Pepper  v.  StaU,  22  Ind.  399;  S.  C, 
claim  by  tenant  tliat  there  was  a  con.  SI  Am.  Dec.  430;  Z>iiir  v.  United 
temporaneouB  oral  agreement  outside  States,  16  Wall.  1;  State  v.  Peck,  53 
of  his  lease  that  he  might  remove  Me.  2fl4.  If  one  party  furnishes  on- 
boildingt;  Jitngermna  v.  Sovee,  19  Id.  other  money,  and  takes  a  note  witti 
30 
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tha  nndaraUnding  that  the  borrowei  Adler  v.  FUedmax,  16  Cal.   140;  M 

ahall  procar«  third  partied  to  anign  waiver  oE  demand  on  a  note:  MiUat. 

ta  himself  Liena   on  land  claimed  Uy  Beard,  IS  Id.  162;  waiver  of  a,  Btrict 

the   ^yee,   and  hold  them  for  the  perfonaanee  m  point  of  time;    IFiw- 

beneht  of  the  payee,  the  agreement  gejiham   v.   Graliam,   39  Id.    171;   4 

does  not  contradictor  vary  the  termi  Coweaand  Hill's  Notes,  610,  not«30l; 

of  the  notfl,  bat  is  an  accord  and  eat-  Keating  v.  Price,   1  Johns-   Cas.  22; 

isfaction  of  it,  and  after  it  hae  been  Perrint  y.  Cheearnam,  1 1  N.  J.  L.  174; 

Srfonned  is  payment:   TrtadweU  v.  Dearborn  v.  Croa,  7  Cow,  49;  Flem- 

immetraaan,  50  Col.  10.     In  an  ac-  iiy  v.  Gilbrrt,  3  Johns.  GS3;  LufUart 

tion  by  a  ceelui  que  inat  against  a  v,  Ogden,  30  CaL  647.     So  parol  cvi- 

trnstee  to  enforce  thrf  tmat,  parol  cvi-  dence  is  Eidmissiblo  to  show  that  the 

dence,  in  the  ubsencB  of  hitad  or  mis-  act  to  aecnre  which  promissory  notes 

take  in  making  the  deed,  will  not  be  wero  givenhas  been  performed;  Hole- 

received  on  behalf  o£  tho  trustee  to  ard  v.  Slrailon,  Gt  Id.  487. 

show  that  the  trastee  named  in  tho  Fraud  or  miBtabe,  ^A  written 

deed,  and  not  the  ceattii  que  truMt,  waa  admission  that  a  certain  sum  is  dne 

the  beneGciary;  Engiiit  Co.  No.  6  v.  on  a  contract  Bignod  by  tha  party 

SacrameTilo,  47  Id.  594.     A  resnlting  making  the  admissioa  does  not  caCop 

troat  Qiay  be  defeated,  as  well  as  es-  him  from  showing  by  piirol  testimony 

tablished,  by  parol  evidence:  Bayles  thatthcrewas amiBtakointhoadmiH- 

V.  Baxter,  22  Id.  680.     If  oral  testi-  sion:  QradwoMv.  ffu/yia,  2D  CjI.  151; 

mony  is  received  as  to  a  contract,  etc. ,  ace  Jiicev.  Heaih,  39  Id.  009;  but  any 

whicQ  it  afterwards  appears  was  re-  mistake,  to  bo  gronnd  for  correocion 

dnced    to    writing,    such    testimony  o£  an  instrument,  must  be  clearly  ca- 

shonld    be    stricken    out;   Crary   v.  tablished;  Leaia  v.  Leivis,  4  Or.  177. 

Campbell,  24  Id.  630.  If  a  person  enters  into  a  contract 

Parol  evidence  ia  admissible  to  show  with   another,   between    whom   and 

thatadeedabsolnte  onitsface  waain  himself  no  relation  of  especial  trust 

fact  intended  as  a  mortgage;  Har/ord  or  confidenco  exists,  and  it  is  reduced 

V.  Horned,  0  Or.  3C2.  to  writing  by  such  other  person,  and 

Parol  evidence  is  admissible  t«  show  the  means  of  knowledge  of  the  con- 
that  theconsiderationnamedinadeed  tents  are  egaally  open  to  both,  and 
was  not  the  actnal  consideration:  he  signs  it  without  reading,  ho  cannot 
Bnma  v.  CahaMn,  3  Or.  ^;  Noyea  v.  avoid  liability,  even  if  it  differ  from 
Slavff,  6  Id.  456.  the  verbal  terms.     The  fact  that  be  is 

Parol  evidence  may  be  received  to  illiterate  makes  no  difference:  Havi- 
contradict  a  receipt  as  to  its  mere  re-  kiaa  v.  Hiaekiaa,  60  Cal.  658. 
citala  of  fact;  itianot  an  agreement:  A  note  contained  the  clause,  "with 
Blevea  v.  Freer,  10  Cal.  17(i;  Ilawlq/  interest  at  tho  rate  of  two  psr  cent 
V.  Bader,  15  Id.  46.  A  signature,  until  paid."  Tho  complaint  averred 
"R.  T.  C.,  Trustee,"  to  a  note  was  that  the  agreement  of  tho  defendant 
held  not  sufficient  to  allow  proof  of  an  was  to  pay  interest  at  the  into  of  two 
oral  agreement  that  the  signer  was  percent  per  month,  bat  thatbymis- 
uot  to  be  personally  liable,  but  that  take  the  words  "  per  month  were 
the  payment  was  to  bemadooutofa  omitted  in  the  note;  and  itwaaasked 
trust  fund  of  which  he  was  tmstec;  that  the  mistake  be  corrected  by  in- 
Con  n«r  v,  Ciari^  12  Id.  170.  Proof  serting  the  omitted  words  in  the  note, 
that  a  record  was  not  made  on  tho  and  for  judgment  thereon  accord- 
day  it  was  dated  does  not  contradict  iugly.  The  answer  of  the  defcnd- 
it;  Gaieli/  v.  Irvinf,  51  Id.  172.  Parol  ant  denied  that  there  was  any  agrce- 
cvidonce  is  permissible  to  show  that  ment  to  pay  two  per  cent  per  month, 
a  proraiasory  note  wos  delivered  at  a  or  that  the  words  "per  month  "  we™ 
date  other  than  that  which  it  boars  omitted  by  miatake.  The  court  held 
on  its  face:  Paige  v.  Carter,  64  Id.  that  the  mistake  might  bo  proved  by 
489.  parol   evidence,    though    snch    proof 

Parol  evidence  is  odmissiLlo  to  fix  must  have   fully   and   clearly  estab- 

a  boun-lary  which  is  variable,  and  it  tablished     the    facta;    IlalliatBay    v. 

is  no  objection  to  such  evidence  that  Bradg,   23  Cal.   12.'>;  see   Wi^eniliut 

it  varies    or  contradicts  a  writing;  v.    IVailiharn,  12  Id.  212;  Palmer  v. 

Saumond  v.  Cofev,  5  Or.  132.  Vance,  13  Id.   656;   Eldridje  v.  See 

Waiver  and!'^ discharge   of  written  TvpCo.,  17  Id.  55;  Leairade\.  Barth, 

contract  may  be  proved   by  parol;  19  Id.  601.    The   court  can,  in  the 
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tome   decree,   reform  on   mstrnineiit  in  a  will :  Jonet  v.  Don,  C  Id.  188.  ocl.  11, 1803, 

and  enforce  it:  JfurpAj/  t.  Sooney,  4S  Where  ambigamu  on  ita  face  so  that  {682. 

Id,  79;  Murmi/  v.  Dale,  M  Id.  646;  it.  is  doubtful  whether  the  principal                — ' 

henhoot  V.  Chamberlain,  S9  Id.   630.  or  oseut  ia  liable,  extraneooa  evidence 

Bnt  this   can  only  be   done  upon  a  iaaimiuitilt:  OuUtrUv.  Imbrie,i2Id. 

direct    application,   and    where    the  182.     A  latent  ambiguity  occasioned 

matter  hiu  been  stated  in  the  plead-  by  the  coloring  of  &  map  may  be  ex- 

iiigs  Be  a  distinct  grooad  of   relief:  plained  away  by  parol,  the  doabt  be- 

Pierton  v.  McCaliill,  21  Id,   128;  JJe  ing  aa  to  whidi  color  was  intended 

Wia  T,  Duncan,  iG  Id.  346.  to  designate    tbe    lots    selected   for 

Amtuffuitiea.  —  In  case  of  a  pat-  school  purposes:   Board  of  Eduxaihu 

cat  ambiguit;  in  writing,  parol  evi-  v.  Keatan,55  CaL  642.     So  also  parol 

dence  is   only  admissible  to  explain  uvidence  was  properly  admitt^  to 

technical   terms  or  Gx  a  memuDg  to  show  that  in  the  locality  where  the 

words  whose  import  ia  not  apparent  deed  in  qaestion  was  executed  it  was 

to  tho  court:  firauno  v.  Sttam»,  1  Or.  customary  to  ran  lines  by  the  tnag- 

367;    Noye*    v.    Stauff,    b    Id.    455,  netic  meridian:    Jenny  Ltnd  Co.    v. 

Parol  cvideQco  is  admissiblo  to  make  Bomer,  11  Id.  195. 
certain  tho  person  or  thing  described 

§  693.   [683.]     The  language  of  a  writing  is  to  be  in-  ^g^"-'^- 

terpreted  according  to  the  meaning  it  bears  in  the  place — 

of  its  execution,  unless  the  parties  have  reference  to  a  bywfiatunr. 
different  place. 

§  694.   [684.]     In  the  construction  of  a  statute  or  in-  0^.  laea, 

strument,  the  office  of  the  iudee  is  simply  to  ascertain — ~ 

and  declare  what  is,  in  terms  or  in  substance,  contained  j>'  ^"'"'*'^'" 
therein,  not  to  insert  what  has  been  omitted,  or  to  omit 
what  has  been  inserted;  and  where  there  are  several  uor^ 
provisions  or  particulars,  such  construction  ia,  if  possi- 
ble, to  be  adopted  as  will  give  effect  to  all. 

g  695.   [685,]     In  the  construction  of  a  statute  the  in-  oct.  n,  issa, 

tention  of  the  legislature,  and  in  the  construction  of  an 

instrument  the  intention  of  the  parties,  is  to  be  pursued,  govcm. 
if  possible;  and  when  a  general  and  particular  provision 
are  inconsistent,  the  latter  is  paramount  to  the  former. 
So  a  particular  intent  shall  control  a  general  one  that  is 
inconsistent  with  it. 

Construction     of    atatuta*.  —  v.   Sargent,   36  Id.  379;   Sobinaon  v. 

The  power  of  the  judiciary  to  declare  Bidwell,  Z2  Id.  393;  Rood  v.  McCar- 

a    statute    unconatitutifinal    should  gar,  49  Id.  117.     But  where  tho  pro- 

never  ha  exerted  except  where  the  vision  of  a  statute  ia  of  such  a  nature, 

coufiictbetweeaitandtheconatitutiOD  and  has  such  a  connection  with  the 

19  palpable,  and  incapable  of  recoacil-  other  parts  of  tho  s' 

iation:  S.  A  V.  R.  E.  Co.  v.  Slor'-^      *'i  *-  *-•"  '  — 

41  Cal.    147.     A  law   which   ra 

take  eCfcet  as  to  one  pf^t  of  its  .... 

ject-matter  because  it  is  uocoostita-  Colamhua  v.  Hinea,  3  Ohio  St.  1. 

tional   as   to    that    port    may    take  It  ia  the  duty  of  the  court  to  give 

effect  as  to  another  p^^  of  itsaubject-  such  a,  construction  as  will  1>e3t  carry 

matter  which  ia  constitutional:  Mitli  the  design   of    the  legislature    into 
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effect,  nnlest  OTerralod  by  some  cod-  anQa.b1o  constrnctioii:  ffigmai  v.  B.  H. 
trolling  prindplo  ot  law;  FfypU  v.  dc,  Co.,  27  CaL  159j  Jadaaa  v.  Fan 
~  BoUH»,  0  Cal.  21G.  Force  and  mean-  Znndl,  12  Johns.  174;  Palmrr  t.  Con- 
ing shouLl  bo  given  to  every  clause  ley,  i  Denio,  374;  S.  C,  2  N.  Y.  184; 
ana  wotil,  and  courts  will  not,  except  Sayre  v.  Wiaiier,  8  Wend.  663;  Johs' 
in  case}  vhnte  the  langug-gc  is  so  aon  v.  Burrtlt,  2  Hill  (N.  Y.),  239; 
vagne  and  indefinite  as  to  Im  -wholly  Sultg  v.  Hampaeher,  6  Duer,  183. 
destitute  of  meaninz  or  construction,  Adoption  of  a  statate  from  another 

reject  any  portion  of  thom;  Souier  V.  -■--■-   -j— '-   "-- ■ ■-■-—    "-  — 

Sea  WUcli,  1  Id.  164;  Chever  v.  Haw, 

■S  1(1473;  Smilhv.  Raiidrdl,  liU.il;  ■ 

Stcdnery  v.  Arthar,  28  Id.  160;  Ptoflc  Discuagions  in  legislature, 
V.  Waterman,  31  Id.  415.  If  a  par-  cannot  bo  referred  to  in  con 
ticnlar  consbnietion  has  the  effect  to  statutes;  McOarraJian  v.  MiloikII,  ^ 
declare  the  act,  or  any  part  of  it,  un-  Cal.  95;  A  tdridge  v,  WilbamM,  3  How. 
eonstitutional,  such  construction  must  24;  Harptndinp  v.  Haight,  39  CtiL 
be  avoided  when  it  con  ba  fairly  done.  194;  S.  A:  V.  B.  R.  Co.  t.  5tocton,41 
This,  however,  is  to  be  taken  with  Id.  147;  and  see  the  note  to  Ptepis 
the  gualiGcatioa  tbat^  where  the  Un-  v.  Stamt,  85  Am.  Dec.  348,  discoasmg 
gaage  used  is  unanibi^oua,  and  the  this  topic  fully.  Statutes  concerning 
meaning  clear  and  obvious,  an  uncou-  forfeiture  and  conatmctLve  notice 
atitutional  consequence  cannot  be  sboald  be  construed  strictly :  Vim 
avoided  by  forcing  upon  it  a  meajiine:  Sdimidtv.  Hviiliniiton,  1  Id.  71;  SouMr 
Frtnch  V,  Tacheraacher,  24  Id.  639.  v.  Sta  Witch,  1  Id.  163;  Sprnjue  v. 
Where  the  meaaing  of  the  body  of  BirdaaU,  2  Cow.  419,  420;  Oi'am  v. 
the  act  is  doubtful,  the  title  may  be  Jtanru,  15  Maaa.  205,  206;  Chandierliti» 
relied  on  as  an  aaaiatance  in  arriving  v.  Bat,  7  Cal.  294.  Statutory  provig- 
at  a  conclusion;  Flyrm  v.  AbboU,  lu  ions  for  acqairing  jurisdiction  oE  tlM 
Id.  365;  StaU  v.  Conkiing,  19  Id,  612;  person  by  publication  of  aummona  in- 
Pmiie  V.  San  Frandteo,  30  Id.  595.  stead  of  a  personal  servica  must  be 
(rcneral  words  are  controlled  by  strictly  construed:  People  v.  Holier, 
specific  eiocptions:  Lucoi  v.  Pagae,  7  20  Id.  81;  /'or6e»  v.  Hyde,  31  Id.  356. 
CaL  96.  Wherestatutes  make  use  of  In  the  construction  of  remedial  slat- 
words  and  phrases  of  a  well-known  ntes,  whenever  the  meajiing  13  doubt- 
and  de&niCe  sense  in  the  law,  they  ful,  they  must  be  so  construed  03  to 
aro  to  be  received  and  expounded  In  extend  the  remedy:  While  v.  J/Vitv 
the  same  sense  in  the  statute:  Harru  Ann,  6  Id.  470;  A'eiK  v.  Laffiiti,  2  Id. 
V.  Reynolds,  13  Id.  518;  U.  S.  v.  596;  BumJwm  v.  JIayg,  3  Id.  10. 
.McOill,  1  Wash.  463;  Adama  v.  Charters  aro  special  grants  from  tba 
Tarrenline,Blr6d.  149;  SlaUv.  SmtOi,  sovereign  power,  and  are  to  bo  strictly 
3  Humph.  396;  Elx  partt  Vinant,  26  construed:  Dotigtasa  v.  Mayor  etc.,  IS 
Ma.    145;  People  v.   Eddy,   43  Cal.  Id.  G47. 

332.     If  the  LioRuage  is  indetarmin-        When  a  statute  specifies  the  time 

ate,  vague,  or  suaeeptible  of  a  more  or  at  or  within  which  an  act  is  to  be 

loss  extensive    sense,   the   intention  done,  it  is  nsually  held  to  be  direc- 

njust  ba  prasnmed  to  bo  according  to  tory.  unless  time  ia  of  the  essence  of 

the  laws  of  reason  and  equity,  and  the  thing  to  bo  done,  or  the  language 

for  thii  purpose  it  is  necessary  to  pay  of  tho  act  contains  negative  words  or 

attention  to  the  nature  of  the  things  shows   that  the  designation  of    the 

to  which  the  question  relates:  Keith  time  was  intended  as  a  limitation  ot 

V.  QiiinrKy,  1  Or.  364.     Contempora-  power,  authority,  or  right:  Tuoliy  v. 

neons  exposition  has  ever  been  es-  t'Aow,  30  Cal.  524; /*eo^  v.  iaie  Co., 

teemed  by  jurists  and  statesmen  as  33  Id.  492;  People  v.  E.  L.  £  Y.  C. 

strong  evidence  in  support  of  an  inter-  Co..  48  Id.   146.     An   act   requiring 

pretation;  Kmnnlea  v.   Yeatea,   31  Id.  and  empowering  supervisors,  na  soon 

86.     Therefore  objections  not  raised  as  practicable  after  its  passage,   to 

for   many  years  ore   stale   and   not  issue  county  bonds  to  raise  iiioney  to 

favored;  Anderton  v,  Fisk,  36  Id.  038.  be  used  in  improving  roads,  providing 

l-aHartJ^v.B^agat,  lOWend.  113,  that  the  bonds  shaJj   be  sold  to  the 

Mr.   Chief  Justice  Savago    said   all  highest  bidder  after  notice  given  by 

statutes  are  to  bo  construed  prospect-  publication,    and   that    immediately 

ively,  and  not  retrospectively,  unless  tho  county  treasurer  shall  transfw 

they  are  otherwise  incapable  of  a  rea-  one  half  the  road  fund  of  the  coimtf 
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over  to  tbo  fund  created  by  the  set,  legislahire  cannot,  by  special  enact-  Oct.  U,  Uii:, 

to  be  repaid  by  the  money  derived  ment,  deny  to  the  boBrd  of  trnateea,  ^t^ 

from  the  bonds,   U  mandatory,  not-  city  cotmcil,  or  snpervisors  of  a  city, 

witlutanding  a,  provision  giving  the  that    discretioa    which,    under    the 

board  ^wer  to  reject  all  bids.     This  charter,  they  may  ordinarily  eiarcise 

latter  u  a  power  to  be  used  to  effect-  with  respect  to  a  street  or  other  local 

nate,  not  defeat,  the  legislative  will:  municipal  improvements:    People  v. 

PeopU  v.  Sttperruart,  60  Id.  563.    The  Lynch,  61  Id.  15. 

g  696.  [686.]     For  the  proper  constractioo  of  an  in-  oclu,i862, 

struinent,  the  eircumatances  under  which  it  was  made,  ^ 

including  the  situation  of  the  subject  of  the  inBtrument,  ofumi 
and  of  the  parties  to  it,  may  also  be  ahown,  so  that  the  j 
judge  be  placed  in  the  position  of  those  whose  language 
he  is  to  interpret. 


to  bavo  accrued,  should  be  construed  When  a  written  agreement  is  signed 
strictly:  Van  Sdmadt  v,  HmUmoton,  by  the  parties,  and  at  Uie  same  time 
I  CaL  71;  Spragve  v.  Edv>aTti»,  48  Id.  an  addition  is  made  in  writing  upon 
248;  conditions  made  by  common  cor-  tbe  same  paper,  beneath  the  signature, 
riers  are  to  be  strictly  interpreted;  which  additionalwriting  is  notsigned 
Hooper  f.  W.,  F.,i  Co.,  211^.11.  If  Ire  either  of  the  parties  independent 
the  habrndum  of  a  deed  is  irreconcil-  of  the  signatarcs  of  tbe  parties  which 
able  with  the  premitet,  the  latter  precede  it,  parol  evidence  may  be  in- 
must  prevail;  Eldridge  v.  See  Yup  troducod  to  show  whether  tbe  parties 
Co.,  17  CaL  60.  Deeds  are  to  be  con-  intended  this  addition  to  form  a  part 
strued  most  strongly  against  the  of  the  contract:  Venan  v.  McOitrjoT, 
grantor  if.  there  is  any  ambiguity;  23  Id.  339. 

Afullerv,  Bonga,  25  Id.  182;  Dodge  v.  Parol    evidence    is    admissible    to 

WaOcy,  22  Id.  227;  Salmon  v.  WUson,  prove  that  a  contract  was  to  bo  used 

41  Id.  485.  m  a  particular  wayor  with  a  particn- 

OircumattmceB,  ote. — Theprin-.  lar  qualification;   WliUiiigv.  Stan,  II 

ciplo  of  this  section  was  affirmed  in  Pao.  C.  L.  J.  267.     Or  that  an  instrn- 

Brannan  v.  Mead:,  10  Col.  105;  Jenny  mcnt  in  writing,  purporting  to  be  an 

Lind  Co.  V.  Bavxr,  II  Id.  195;  Brev>-  agreement  in  writing,  was  not,   nor 

stcr  V.   Baxter,  2  West  Coast  Rep.  was  onilerstood  by  tho  parties  to  be, 

791  (Wash.);  StnnUyv.  Gnen,  12  Cal.  anything  other  than  a  mere  matter  of 

182;  Fitrce  v.  RoUnKm,   13  Id.  IIS;  form:  Braneon  v.   Oregonian  Bailicag 

IfarKoci:  v.  Wataon,  18  Id.  140;  JfnJ-  Co.,  11  Or,  168.    So  to  prove  adeedor 

Jbrd  V.  Le  Franc,  26  Id.  68;  Saunderi  mortgage  declarations  of  a  party  made 

V.   Ciarie,  29  Id.   3M;    Pio  Pico  v.  after  tho  execution  of  the  instniment 

Coleman,  47  Id.   G7.     It  was  applied  are   admissible  against  himself:  Rott 

in  the   case  of  a  wQl:   Moretaiid  v.  v.  Bratie,  64  CaL  246. 
Brady,  8  Or.  303.     Parol  testimony 

§  697.  [687.]     The  terms  of  a  writing  are  presumed  ort.  u,  laa, 

to  have  been  used  in  their  primary  and  general  accepta-  — '■ 

tion,  but  evidence  is  nevertheless  admissible  that  they  wriungiaken 
have  a  technical,  local,  or  otherwise  peculiar  signification,  Kc^'putioD. 
and   were  so  used  and  understood   in  the   particular 
instance,  in  whioh  case  the  agreement  shall  be  construed 
a'lcordingly. 
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Written  irords 
coniral  tbosa 

OctU,  lfB2, 


decipher 


3BOr.2g, 


Oct.  11,  isez. 


§  698.  [638.]  Wheu  an  instrament  consists  partly,  of 
written  words  and  partly  of  a  printed  form,  and  the  two 
are  inconsistent,  the  former  controls  the  latter. 

§  699.  [689.]  When  the  characters  in  which  an  in- 
strument is  written  are  difficult  to  be  deciphered,  or 
the  language  of  the  instrument  is  not  understood  by  the 
court,  the  evidence  of  persons  skilled  in  deciphering*  the 
characters,  or  who  understand  the  language,  is  admis- 
sible to  declare  the  characters  or  the  meaning  of  the 
language. 
See  poet,  §  706  [696],  note. 

§  700.  [690.]  Wheu  the  terms  of  an  agreement  have 
been  intended  in  a  different  sense  by  the  different  par- 
ties to  it,  that  sense  is  to  prevail,  gainst  either  party, 
in  which  he  supposed  the  other  understood  it;  and  when 
different  constructions  of  a  provision  are  otherwise 
equally  proper,  that  is  to  be  taken  which  is  most  fa- 
vorable to  the  party  rn  whose  favor  the  provision  was 
made. 

g  701.  [691.]  A  written  notice  is  to  be  construed  ac- 
cording to  the  ordinary  acceptation  of  its  terms.  Thus 
a  notice  to  the  drawers  or  indorsers  of  a  biU  of  ex- 
change or  promissory  note  that  it  has  been  protested  for 
want  of  acceptance  or  payment  shall  be  held  to  import 
that  the  same  has  been  duly  presented  for  acceptance  or 
payment,  and  the  same  refused,  and  that  the  holder  looks 
for  payment  to  the  person  to  whom  the  notice  is  given. 

g  702.  [692.]  Where  a  statute  is  equally  susceptible 
of  two  interpretations,  one  in  favor  of  natural  right,  and 
the  other  against  it,  the  former  is  to  prevail. 

g  703.  [693.]  None  but  a  material  allegation  need  bo 
proved. 

§  704.  [694.]  Evidence  shall  correspond  with  the 
substance  of  the  material  allegations,  aud  be  relevant  to 
the  questions  in  dispute.  Collateral  questions  shall 
therefore  be  avoided.  It  is,  however,  within  the  discre- 
tion  of  the  court  to  permit  inquiry  into  a  collateral  fact, 
wheu  such  fact  is  directly  connected  with  the  question 
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in  dispute,  and  is  essential  to  its  proper  determination,  ogji,  wea 
or  when  it  affects  the  credibility  of  a  witness.  

Bvidaac«  conflnod  to  material  wltaa  counsel  make  aa  offer  of  evi- 

aUsgationa:  See  note  to  S  96  [M],  denca  they  muat  offer   to  prove  all 

aalf,  pp.  236  et  seq.,  as  to  vaiiauce  facts  whicli,  tiikea  in  connection  with 

and  correapoudeiico  between  ailega-  facta  proved,  are  uecessarj  to  render 

tion  and  proof.  the  offered  evidence  relevant:  Cfiam- 

OSer  'of  proof  mnat  be  distinctly  berlaiTi  v.   Vance,  Ql  Cal.  75.     Where 

directed  to  aome  iii&t«ria,l  fact,  and  if  the  objection  to  tba  introduction  of 

vague  iu  this  particular,  may  be  re-  evidence  ia  in  general  terms  that  it  ia 

jected:  Smith  v.  Eatl  Branch  M.  Co.,  irrelevant,  without  stating  the  partic- 

a  Cal.  ]64.     Instances  of  immatorial  ular  reason  why  it  is  irr^evant,  and 

evidence  properly  rejected:  Lathman  the  objection  could  have  been  cnred 

V.  Samett,    18  Nev.   269;   People  v.  by  tho  party  offering  tho  evidence,  if 

lamt,  57  Cal.   115;  Smeelter  v.   Dob-  tho  reason  tor  it  had  been  given,  the 

Airs,  2  West   Coast  Rep.   14S;   Cor-  aupreme  court  will  not  notice  the  ob- 

Knsv.  PnrJuiTd,  3  Id.  82  (N.  M.);  of  jection:  Peopla  v.  Appk,   7   Id.   289; 

evidence  possibly  material  properly  Kiterv.KinJial,  10  Id.  268;  Mariinv. 

Admitted  in  an  action  on  a  policy  of  Travera,   12  Id.  245;  Otptn  v.  Frink, 

insaraucei  Rabtrti  v.  Mtna  Ins.  Co.,  24  Id.   171;  SatterUe  v.  BUsi.  36  Id. 

6S  Cal.  83j  of  the  admission  of  im-  4S9;   Winara  v.   Haixy,  48  Id.  634; 

material  evidence  not    injuring   the  Thom^aoti  v.    Thornton,   50  Id.    142; 

beaten  party:   Phlpm   v.   Hul^,    18  Heary-v.  8.  P.  R.  R.  Co.,  60  Id.  175. 

Nev.   IM;  at  the  rejection  of  proper  The  court  may  of  ila  own  motion  pre- 

teatimony  not  being  ground  for  re-  vent  the  introduction  of  irrelevant 

versal,   the  losing  party  not   being  testimony,  altbongh  the  oppoaite  Bide 

prcjndiced  thereby:  KtUey  v.  FUxe^  make  no  objection:  People  v.  TnrcoU, 

2  Weat  Coast  Rep.    132;  People  v.  2  West  Coast  Rep.  400.     The  mean. 

JUoan,    3    Id.   632;    Leiterwdorfar   v.  ing  of  the  word  "  relevant "  as  applied 

Kinij,   7   Col.   436.     Evidence   aa   to  toteatimonyisthatit  directly tonches 

what  witness  asid  be  expected  another  upon  the  isauoB  which  the  parties  have 

witness  would  testify  to  is  wholly  made  by  their  pleadings,  bo  aa  to  aa- 

inadmiasible:   Wddekind  v.  Tiiolumtie  aist  in   getting  at  the  tmth   of  it; 

CoanCy  Water  Co.,  2  Weat  Coast  Rep.  Plainer   v.    Phtncr,    78    N.  Y.    95; 

376.  Moran  v.  AfAey,  58  Cal.  163. 

Evidence  most    be  relevant,   and  ■ 

§  705,    [695.]     Each  party  shall  prove  his  own  affirma-  Oct  11.  wes, 

tive  allegations.     Evidence  need  not  be  given  in  support 

of  a  negative  allegation,  except  when  such  negative  alle-  siie^omi' 
gation  is  an  essential  part  of  the  statement  of  the  right  proved, 
or  title  on  which   the  cause  of  action   or  defense  is 
founded,  nor  even  in  such  case  when  the  allegation  is  the 
denial  of  the  existence  of  a  document  the  custody  of 
which  belongs  to  tho  adverse  party. 

AfflrmatiTe  allegatioiMI  to  be  v.  Sharp,  41  Id.  133;  Jodm  t.  Sptan, 

proTed.  — ^The  burden  o£  proof  lies  47  Id.  20.     And  all  evidence  contrary 

on  the  party  having  theaffirmative  of  to  such  admissions  ahonid  be  diire- 

the  issue:    Cottgan  v.   Sfohawh  tie.  garded:   Hall  v.   Polad,  42  Id.  225. 

R.  R.,  2  Denio,  609;  GUtan  v.  Price,  No  evidence  was  offered  by  either 

18  Nev.    109.     It    is  not   necessary  party,  and  the  case  was  by  both  par- 

to    prove    admitted     facts,    and    it  ties  submitted  upon   the   pleadings; 

is    not    error    to    reject    teatimouy  the  court  held  that  the  complaint,  be- 

tiiereon:   HitrlbuTt  v.  Jona,  25  Cal  ing  insufficient  to  entitle  the  plaintiff 

225;    Tullu  V.    Harlot,   35    Id.  306;  to  the  relief  he  asked,  it  necessarily 

Tevit  V.  Hidu,  41  Id.  127;  Paiierton  resulted  that  judgment  ahould  have 
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WQnura  u  sole  trader  ha*  cast  on  him 
tlia  bardeii  of  proviiig  that  tbe  defend- 
uit  Was  a  Bole  trnder  wben  she  made 

:  the  tfas  note  and  mortgage:   Etading  t. 

1  ma-  Jfuffen.  31  Id.  104. 

terial  fact,  which  the  plaintiff  maat  Where  party  haa  to  prove  a  nega- 

OTOV8  lie  fore  he  can  rocover;  Pope  v.  tive,  the  law  doea  not  demand  plenary 

Daiton,  31  Id.  21S;  and  see,  as  to  bar-  proof,  hut  he  must  prodace  some  evi- 

den  of  proof,    Whitmore  v.  Rej/noldt,  Sence:  Kahier  v.  WtUt,  Fargo,  i  Co., 

40  Id.  380.     Id  oQ  action  brought  to  2GCa1.  Oil. 

try  and  determine  an  adverse  claim  When  negative  allegations  are  the 

to  land,   where  tbe  complaiot  avers  basis  of  the  plaintiff's  suit,  it  is  in- 

that  tbe  defendant  seta  up  an  adverse  cumbent  upon  him  to  show  that  they 

claim,  without  stating  what  it  is,  and  are  at  least  prima  fade  true:  I7nifal 

the  answer  odmita  the  plaintiff's  poa-  Stairs  v.  Southern  CoL  C.  it  T.  Co.,  1 

session,  and  sets  op  the  particulars  of  West  Coast  Kep,  U  (Col).       Sec  this 

the  defendant's  alleged  title,  the  bur-  case  generally  for  a  discnseion  of  tbe 

den  of  proof  is  cast  upon  tbe  defend-  amount  of  evidence  in  snpport  of  a 

nnt:    Croat  v.  Fomy^   30  Id.   G02.  negative  all^ation  necesaaiy  to  shift 

The  party  seeking  jadgment  on  a  note  the  burden  of  proof, 
and  mortgage  executed  by  a  married 

§  706,   [696.]     In  conformity  with  the  preceding  pro- 
-  visions,  evidence  may  be  given  on  the  trial,  of  the  follow- 
ing facts: — 
^-      1,  The  precise  fact  in  dispute; 

2.  The  declaration,  act,  or  omission  of  a  party  aa  evi- 
dence against  such  party; 

3.  A  declaration  or  act  of  another,  in  the  presence  and 
within  the  observation  of  a  party,  and  his  conduct  in  re- 
lation thereto; 

4.  The  declaration  or  act,  verbal  or  written,  of  a  de- 
ceased person,  in  respect  to  the  relationship,  birth,  mar- 
riage, or  death  of  any  person  related  by  blood  or  marriage 
to  such  deceased  person;  the  declaration  or  act  of  a  de- 
ceased person,  made  or  done  against  his  interest  in  re- 
spect to  his  real  property;  and  also  in  criminal  actions, 
the  declaration  or  act  of  a  dying  person,  made  or  done 
under  a  sense  of  impending  death,  respecting  the  cause 
of  his  death. 

5.  After  proof  of  a  partnership  or  agency,  the  declara- 
tion or  act  of  a  partner  or  agent  of  the  party,  within  the 
scope  of  the  partnership  or  agency,  and  during  its  exist- 
ence; the  same  rule  applies  to  the  declaration  or  act  of  a 
joint  owner,  joint  debtor,  or  other  person  jointly  inter- 
ested with  the  party; 

6.  After  proof  of  a  conspiracy,  the  declaration  or  act 
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of  a  conspirator  against  his  co-conspirator,  and  relating  J^^'*'^ 
to  the  conspiracy;  

„,         ,      ,  .  ,      .  „  .  ^Evldonoeof 

I.  The  declaration,  act,  or  omission  forming  part  of '^ts  which 
the  transaction,  as  explained  in  section  686  [676].  k'^«»  ™  *^'^ 

8.  The  testimony  of  a  witness,  deceased  or  out  of  the 
Etate,  or  unable  to  testify,  given  in  a  former  action,  suit, 
or  proceeding,  or  trial  thereof,  between  the  same  parties, 
relating  to  the  same  matter; 

9.  The  opinion  of  a  witness  respecting  the  identity  or  laor-sa 
handwriting  of  a  person,  when  he  has  knowledge  of  the 
person  or  handwriting;  his  opinion  on  a  question  of 
science,  art,  or  trade,  when  he  is  skilled  therein; 

10.  The  opinion  of  a  subscribing  witness  to  a  writing,  ?,%% 
the  validity  of  which  is  in  dispute,  respecting  the  mental 
sanity  of  the  signer,  and  the  opinion  of  an  intimate  ac- 
quaintance respecting  the  mental  sanity  of  a  person,  the 
reason  for  the  opinion  being  given; 

II.  Common  reputation,  existing  previous  to  the  con-  MOr.ioT. 
troversy,  respecting  facts  of  a  public  or  general  interest, 
more  than  thirty  years  old,  and  in  cases  of  pedigree  and 
boundary; 

12.  Usage,  to  explain  the  true  character  of  an  act,  con- 
tract, or  instrument,  where  such  true  character  is  not 
otherwise  plain;  but  usage  is  never  admissible  except  as 
a  means  of  interpretation: 

13.  Monuments  and  inscriptions  in  public  places  as 
evidence  of  common  reputation,  and  entries  in  family 
Bibles  or  other  family  books  or  charts,  engravings  on 
rings,  family  portraits,  and  the  like,  as  evidence  of  pedi- 
gree; 

14.  The  contents  of  a  writing  when  oral  evidence 
thereof  is  admissible; 

15.  Any  other  facts  from  which  the  facts  in  issue  are 
presumed  or  are  logically  inferable; 

16.  Such  facts  as  serve  to  show  the  credibility  of  a 
witness,  as  explained  in  section  683  [673]. 

Daclaratioiu,  acta,  or  omia-  note.  AdmissionB  as  to  nhich  evi- 
aiooM  which  &re  part  of  the  tranaac-  dcnce  may  be  given  mast  be  relevant: 
tion:     See   9   OS<i    [676],    ante,   and    See  g  704  [694],  ante,  and  aota.     Ad- 
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mission  hy  penotts   between  whom  against  the  other  in  another  action; 

and  the  pert;  there  eiUts  u  particular  McDermoUv.  Mitchdl,  47  Id.  251.     A 

'  relation:   See  asU,  g  6S4   [6T4J.     A  defendnjit    cannot    ba    convicted    of 

notary    may   testify  that   a  woman  crime  on  confessions  alone;  People  v. 

acknowledged  that  her  name  signed  TknUl,   50  Id.  415.     Judgment  will 

to  a  document  by  her  daughter  waa  not  be  reversed   for  admitting  ovi- 

her  (the  woman  s)  signatare:  Janun  dence  of  occased's  confawLons,  if  th» 

V.  l/cCoAitf,  22Cal.  606.     Admisaions  record  does  not   discloae  that  the; 

of  facts  by  counsel  in  one  suit  are  not  were  not  Toluntaiy;   People  v.  Slieru 

to  prejudice  the  party  against  whom  Ah  Foot,  G4  Id.  381.     A  jnry  sboald 

thoy  are  made  in  another;   Wili-in^  v.  not  givo  a  verdict  in  plaintiff's  favor 

Stidyer,  22  Id.  238;  Harriton's  Devi-  for  more  thaji  the  plaintiff,  in  rendar- 

aees  v.   BaJxr,   6  Litt.   250;  Ellitiyv.  ing    his    accoaat,  demuided.      The 

Scoff,  2  Johns.  15G.     As  to  admissions  plaintiff,   by  asking  an  amount,   ad- 

by  counsel:   See  post,  %  1039   [:iOOT],  mits  that  it  is  sufficient:  Harriaon  v. 

not«.     If  a  debtor  does  not  object  to  Peabody,  34  Id.  180.     A  referee  ap- 

an  account  within  a  reasonable  time,  pointed  to  tako  testimony  in  a  cause 

his  acquiescence  will  be  taken  as  an  may  bo  colled  to  prove  what  a  witness 

admission  that  the  amount  is  truly  said  on  the  nnV  if  ire  before  the  referee : 

sUted:  Terry  v.  Sietles,  13  CaL  427.  Bcbba  v.  Duff,  43  Id  485.     On  the 

But   rendering  accounts   of    moneys  second  trial  of  a  cause  the  plaintiff 

received  and   paid   does  not  prevent  may  introduce  the  ipauaiina  verba  of 

plaintiff  from  recovering  tor  services:  the  testimony  of  the  defendant  given 

Tliompton  v.  Salmon,  18  Id,  634,     The  on  a  former  trial,  even  if  the  defend- 

rule  that  aequieacence  in  an  account  ant  is  present  in  court:  Lomaana  v. 

rendered  by  lading  to  make  objections  Camantlo,   46  Id.   125.     A  conversa- 

to  it  within  a  reasonable  time  makes  tion  between  person  indicted  for  mnr- 

it  an  account  stated  does  not  apply  dor  and  his  victim,  while  alive,  held 

when  the  account  is  rendered  nnder  portly  in  Chinese  and  partly  in  En^- 

a  misapprehension:  PolAemvt  v.  Hei-  liah,  may  be  proved,  that  part  of  it 

man,  50  Id.  43S.  held  in  English  by  persons  present 

Admissions  and  confessions  may  bo  who  understood    English   only,    and 

implied  from  the  acqniescence  of  the  that  part  of  it  held  in  Chinese  hf  per- 

party  in  the    statements   of    others  sonspresent  who  understood  Cbineae, 

made  in  his  presence  when  the  cir-  provided  that  both  the  accused  and 

cnmstances  are  such  as  to  afford  an  his  victim  understood  both  languages : 

opportunity  to    act    or    speak,   and  PeopU  v.  Ah  Wee,  48  Id.  236. 

would  natuially  call  for  soma  action  Declarationa       in      snothsr'a 

or  reply  from  men  similarly  situated:  presence:      See  the  preceding  sub- 

Pwpte  v.  McCrea,  32  Cal.  100;  People  division  of  this  note,  and  see  the  aec- 

V.  Eitrada,  49  Id.  172;  1  Greenl.  Tx.,  tions  referred  to  therein,  and  aeepott 

sacs,   197,  215;    Joy  on  Confoasions,  in  tiiis  note,     A  short-hand  reporter 

77;  and  it  makea  no  ditferenco  that  who  takes  his  notes  from  the  mtcr- 

the  statements  which  call  for  a  reply  pretcr  cannot  testify  from  his  notes  as 

are  made  by  a  person  who  is  incom-  to  the  language  of  the  witness;  the 

petent  to    testify.      The    degree    of  interpreter,  or  some  one  who  heaid 

credit  due  to  such  evidence  of  im-  and  understood  the  language,  shonld 

plied  admissions  is  to  be  estimated  by  have  been  called;  Petite  v.  Ak  YtOe, 

the  jnry,  under  the  circumstances  of  56  Cal.  119. 

each  caae:  People  v.  McCrta,  32  Cal.  I>yiiig  decl&ratioilB,  to  be  ad- 
100.  A  party  is  not  bound  by,  or  miseihle,  must  bo  made  under  the  be- 
held to  admit  as  true,  every  state-  lief  of  impending  death;  if  there  is 
ment  made  by  his  witnesses  because  any  hope  of  recovery,  the  declarations 
he  docs  not  contradict  them  at  the  cannot  be  received:  Hfonljomery  v. 
time;  WiHina  v.  SUdger,  22  Id.  23B.  Stale,  11  Ohio,  424;  CoaunotuiieaU/i  v. 
A  plaintiff  may  read  the  complaint  McPike,  3  Gush.  181;  S.  C,  1  Am. 
and  answer  in  evidence,  so  as  to  show  Dec.  727;  People  v.  Oray,  61  Cal.  164; 
the  admissions  made  by  defendant  Peoples,  Taylor,  59  Id.  640;  Peopled- 
by  not  denying  allegations  therein:  Hodjjdoa,  65  Id.  76.  But  where  sev- 
Garjield  v.  K.  f.  i  T.  M.  W.  Co.,  14  oral  witnesses  testify  to  the  declara- 
Id.  3li.  A  joint  answer  by  two  do-  tions,  it  is  not  necessary  that  each 
fendonts  in  an  action,  verified  by  one  should  testify  as  to  decedent's  sense 
only,  id  not  admissible  as  evidence  of  impending  dtath;   and  one   may 
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teatif;    aa    to    tlm    Jjcl^ntiun   and  ship  liuriueaB  have  been  bald  to  be  oet.  11,  IIW. 

another   oa   to   the    beliaf   o(    daath:  bindingonthefirm:  Jfc/nb'rev.  Otfofr,   {6M. 

PeopU  V,    Oarna,   10  Pac.  C.  L.  J.  2   Hawka,  209;  S.  C,   11  Am.  Deo. 

T76.     As  the  tbeorj  of  admiraion  of  760;  Cody  v.  StietAtrd,  11  Pick.  400; 

the  evidencQ  is,  not  immediate  death  S.  C.,  22  Am.  Dec.  379. 
titer  tho  declaration,  but  instead  the        Agent*'  dtdaratiotu;  See  ante,  §  684 

toot   of   intpending  death   [Olhfr   v.  [674]. 

Snte,  17  Ala.  467;  Smith  v.  State,  9        Acts  ftud  dadaratioiis  of  coa- 

Humph.  9),  if  the  decluant  had  an;  BpiratorS:   See  applieatioiu  of  the 

hope  or  expectation,  however  alight,  rule  of  this  eabdivision  in  People  v. 

of  recovery,  the  declaration  ia  not  ad-  Cotta,   49  Cal.    166,    17);    Pe<^le  v. 

misaible:    Conmiomoeallh    v.    Baberlt,  Oev/a;  49  Id.  643;  People  v.  Broim, 

108  Mass.  296.     Admissibility  of  tho  59  Id.  345;  Bloomer  v.  State,  48  Md. 

declirations    reata    with    the    Conrt:  521.      Acts  and   declarations  of   con- 

StcU  V.  PoU,   1  Hawks,  444;   S.  C,  epimtor  after  the  alleged  offease  bu 

9  Am.  Dec.  Coo;  HOT*  Cone,  2  Gratt.  lieen   committed  are  not  admisaibltt 

694;  but  credibility  is  for   the  inry:  against  a  co-conapirotor,  and  may  be 

PeipU  V.  AHiQlt,  4  Wost  Coast  Rep.  rejected  by  the  court:  Rex  v.  Hardy, 

132;  JoOT T.  ffoaW,  5  Me.  204.     Itw  24How.St.Tr.461;  Propfev.^njiirt, 

•aid  in  Ooodall  v.   State,   1   Or.   333,  S2  CaJ.  212;  Peovte  v.  Aleck,  61  Id. 

S.  C,  60  Am.  Dec.  396,  that  a  dying  137;  People  v.   Uinahali,  61  Id.   142; 

declaration    nmy  be    impeached    by  People  v.  ColUia,  64  Id.  293.     Uncor- 

ahowing  that  the  declarant  did  not  roborated    testimony    of   accompliM 

believe  in  a  future  state  oF  rewards  may  be  aafficient  to  warrant  a,  con' 

Hjid  poDishments.     Bnt  belief  in  the  viction;  Terr-lory  v.  Kirtney,  1  West 

Christian  religion  ij  not  neceasary  to  Coaat  Rep.  801  (S.  M.). 
theadmisaionof  declarations:  Statcv.        Bm  geataa:   See  ante,  9  686  [676], 

Ah  Lee,  8  Or.  214.  and  note. 

Declarations  of  dacaooed  per-       WitnoMes,    doKd,    abMnt,    or 

woa  concenung   pedigrae,  etc.:  diaquolifled. — See    thia   proviaioti 

See    S    088  [676J,   and  aeo   tho  sec-  followed  in  OloM  v.  feocA,  6  Vt.  172; 

tion  applied  on  this  point  iu  Jacbmt  LtQhttter  v.   Wiie,  4  Serg,  ft  R.  S03; 

V.  Bnnimer,  IS  Johns.  37;  C&apman  v.  Cannwa  v.  Hart,  25  Fa.  St  496.     If 

Chapman,  2  Conn.  347;   S.  C,  7  Am.  a  witneas  is  within  the  atate,  so  that 

Dec.  277;   Waldron  v.  Tutlle,  4  N.  H.  process  may  compel  him  to  testify, 

371.     This  includes  entries  in  fuoily  altliough  oat  of  tho  county  where  the 

Bibles,  books,   etc.:   Carkekadden  v.  case  13  tried,  he  is  not  "OQt  of  the 

Poorman,    10  Watts,   S2;   Waieon  v.  jurisdiction"  within  the  meaning  of 

Bremtter,  1  Pa.  St.  381;  and  even  in  the  abovo  subdivision:  Meyer  \.  Soth, 

dcciU  other  than  family  deeds:  Stoket  51  Col.  582.     Nor  is  he  ''  ont  of  tho 

V.  Davs,  4  Mason,  268.  jurisdiotion  "  if  within  the  state,  for, 

Dodaratioiu       by     daoedent,  for  the  purposea  of  thia  section,  while 

against  int^raati     See  ante,  §  689  his  personal  attcndAnco  may  not  be 

[670].  enforced,  yet  his  deposition  may  be 

Partnorship   or    agencr:    See  taken:   Bnteher  v.   Vaca  Valify  H.  R. 

ante.  S  684  [674],  note.  Co.,  66   Id.    598.      This  subdivision 

Evidence  of  general  reputation  or  is  not  applicable  in  criminal  trials: 

common  report  of  tho  existence  of  a  ^'^3''^  *■  Chuai;  Ah  Chae,  SI  Id.  600. 
partnerahip  is  not  admissible,  except        To  repeat  the  precise  words  of  the 

ID   corroboration    of   previoua    teati-  witnoea  is  not  necessary  to  render 

mouy,  unless  it  be  to  prove  tho  fact  them  admiasiUe;  O.  S.   v.    Wood,  3 

that  the  partnership,  otherwise  shown  Wash.  440;   WObur  v.  Sheldon,'e  Cav. 

to  Qxiat,  was  known  to  the  plaintiff:  165. 

Turner  v.  Mellhany,  8  Cal.  579.  As  Exporta  generalljr.  —  This  sub- 
to  the  admissibility  of  liooka  of  part-  division  "is  but  a  legislative  eoact- 
nerahip  in  actiona  betwsea  tho  mem-  ment  of  n  well-settled  rule  of  evidence 
bers.  see  BMler  v.  Beeeh,  55  Id.  28.  at  common  law  ":  EaUOe  of  Toomer, 
Tho  partnerithip  having  been  estab-  64  CaL  609.  Whether  one  offered  as 
liahed,  the  liooks  of  the  firm  and  the  an  expert  is  qualified  to  speak  as 
entries  therein  ore  admissible  in  evi-  snch  isa  fact,  preliminary  to  his  teati- 
dence  against  one  chained  as  partner:  tying  as  such,  ia  to  bo  dotermined  by 
Bryeev.  Joynt,  ^Id.  375.  Adminiona  the  court:  <?u(/Cifv/ru.  Co.v.BteBejts, 
after  dissolution  in  regard  to  partner-  61   Ala.    121;   BUt*  v.   OMumuri,   35 
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EVIDENCE.  [Cbap.  Vm, 

Jow3,  107;  Davu  V.  SlaU,  38  Md.  15;  28  Iowa,  249;   Naughlon  v.  Siigj,  4 

Z>ote  V.  Johiuon,  GO  N.  H.  4S2;  Com-  Mo.  App.  ZTl;  Jfewmariv.  LivtrpoU 

~  ■T7UiinBaallliv.iiluratajil,\niiMa.l22;  etc  Im.  Co.,  30  Mo.  130.    Tb>  aen 

S.  C,  19  Am.  Rep,  401;  Delaaarette.  appearance  of  physical  objects,  if  a 

Co.  V.  Slarrt,  60  Pa.  St.  36.     As  ex-  qneiCion  ia    in  iuuB  concermng  it. 

pert  teetiiiiotiy  is  competent  wherever  maybe  establiahed  by  oral  teatimooj, 

ciny  qasBtion  of  art,  Hcien.ce,  or  peca-  wiUioDt  producing  the  objects  or  ac- 

liar  akill  ia  involved  in  the  iune,  an  coontiag  for  their  non-atteiidaii«  or 

expert  is   one  who   ia  familiar  with  ehowing  any  qnalilicatiixid  sa  in  ei- 

Btich  art  or  Hcionco,  or  poaaesaea  auch  pert;  Ueneky  v.  Smit/i,  1  Or.  349. 
BkilL     The  extent  of  the  familiarity        So  thequeatiouas  to  thesoSdoicf 

or  knowledge  reqaind  of  the  nitnesa  of  a  fence  to  turn  cattle  isnutnprop- 

rsapecting   the  aubject-matter  of  hia  er  aabject  for  expert  testinionj:  St- 

testimony  cannot  be  very  aatisfacto-  *^lil  '".  San  Francuco  ffc.  R.  B.  Ct., 

rily  determined,  and  no  definite  rule  33  Cal.  230;  Sotetn  v.  Daixt,  S  Mini, 

cau  ba  liid  down  concernins  it:  At'  23.     So  the  queition  whether  a  i\ks- 

dtaco  Oil  Co.  V.   Gibnon,  63  Id.   146.  walk  ia  ia   good   repair  is  oac  opco 

Mere  opportunity  for  observation  is  which  any  person  of  commoa  alnervi- 

uot  Bufficient  to  qualify  one  aa  an  ex-  tion  is  competeot  to  decide:  KtUrlB 

pert  upon  a  question  of  skill  or  aci<  v.  KeokuJ:,  60  lona,  473;  B;iitdiii  t. 

encc.     It  must  be  shown  that  he  is  Fond-du-lar,  44  Wis.  495.     So  Ibc  W- 

akilled  or  scientific,  or  at  least  that  lowingqueationshavo  beenbeldnotlg 

he  lata  superior  actnal  skill  or  knowl-  involvo  any  peculiar  science  or  Etill, 

edge  in  relation  to  the  question  to  tuid  therefore  not  to  be  proper  Bib- 

that  iJossessed  by  ordinary  witnesses  jecta  for  expert  teatimony:  Wletict 

orobscrrers:  Pajev.  farter,  40  N.  H.  a  two-horse  teamcm  be  tnrncdioi 

47;  Hindi  v.  Bdrboa,  58  Ind.  121.  certain  space:  Funston  v.  CIdeago  tie. 

The  competency  of  ezpart  testi-  S.  Co.,  61  Iowa,  453;  nhothcr  i 
mony  in  a  particular  case  depends  given  quantity  of  wool  could  be  cam- 
upon  the  question  as  to  whether  or  pletely  burned  in  a  building  of  a  <xi- 
uot  any  peculiar  knowledge,  acieoce,  tain  sue:  Welch  v.  Fraaldin  /u.  Co., 
skill,  or  art,  not  possessed  by  ordi-  23  W.  Va.  288j  what  are  mduHk 
nary  persona,  is  necesaary  to  the  de-  "  necesaaries  "  to  bo  furnished  to  a 
termination  of  the  matter  at  issue;  wife  at  the  expense  of  her  hoihaDil: 
and  experts  are  permitted  to  testify  ConrpUm  v.  Bates,  10  IlL  App.  78; 
only  in  tho  cases  where  such  knowf.  Comfton  v.  Cooper,  10  Id.  8G;  wbstlKt 
edoe,  science,  akill,  or  art  is  required:  port  of  a  newspaper  found  neu  a 
)  Green].  Ev.,  sec.  440;  Rigabyy.  Char  dead  body  had  Uio  appearand)  of  he- 
Labs  Water  Co.,  40  Cal.  396;  Peta-  ing  wadding  from  a  gun:  ilanir  v, 
Txovrsjav.  Clart,  9  Iowa,  1;  ffamiUon  People,  17  Hun,  410;  S.  C,  78  M.I. 
V.  Dee  Xoinea  «tc.  R.  Ji.  Co.,  36  Id.  611;  whether  tho  doceoaed,  in  a  mm- 
81;  Mvldownry  t,  Iltiaoit  S.  R.  Co.,  der  case,  could  have  seen  asd  lecog* 
36  Id.  462;  'Dotit  v.  Slatt,  38  Md.  38;  nized  the  person  who  shot  bim  from 
Jonet  V.  Fiaeh,  37  Miss.  461;  S.  C,  the  mutual  position  of  the  pMtiet: 
73  Am.  Dec.  73;  Ifoteaheiinv.  Amer-  Jonet  v.  Slate,  71  lad.  66;  wbetba 
ica  Ine.  Co.,  33  Mo.  230;  Concord  R.  hair  found  upon  tho  wheelbarrow  be 
E.  V.  Oreely,  23  N.  H.  237;  MaraAoU  longing  to  defendant,  in  a  mnrier 
T.  Colitinbia  fna.  Co.,  27  Id.  157;  Peo-  case,  was  the  same  in  appcanots 
pie  V.  Bodiae,  1  Denio,  281;  Sitea  v.  with  hair  taken  from  the  head  of  the 
Paine,  10  Ired.  280;  S.  C,  GI  Am.  deceased:  Kftoll  v.  Slatt,  55  Wis.  249; 
Deo,  389;  Jtffersm  Ins.  Co.  v.  Cotheal,  S.  C,  42  Am.  Rep.  704-  In  the  eiMj 
7  Wend.  72;  S.  C,  22  Am.  Dec.  667.  last  cited  the  witness  whose  opinid 

Expert  testimony  is  not  admissible  was  offered  was  an  expert  in  haiui 

aa  to  matters  within  the  experience  hair,   but    his   opinion  was  fonode^ 

or  knowledge  of  persons  of  ordinary  merely  upon    oraiuary   observatioa. 

information,  as  to  which  the  yiry  are  No  doubt,  if  he  had  nndertakea  t« 

competent  to  draw  their  own  inter-  testify  from  scientific  experiments « 

ences  from  the  facta  given  in  evidence  examinations  as  to  the  identity  of  t*il 

before  them,  without  oitianeous  aid  two  apecimena  of  liair  ahoiru  bim.  hi! 

otiier    than  the  iostcuctiona  of   the  testimony  woald  have  beenadmittsd 

court    upoa    questions    of    law:     1  The  opinion  of  an  export  u  to  tb 

Wharton  on  £v,,  sec,  436;  Zadutry  position  of  the  parties  to  a  homidl 

V.  StBatiger,  1  Or.  92;  Phitlipi  v.  Starr,  from  an  examination  of  Wood  qw* 
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at  the  place  of  th«  killing  w  alao  in.  MuMravf/ti'ii  Hill  ttc.  Co.  v,  STimpin,  on.  U,  1882, 

competent:  DUlard  v.  Statr,  58  Mu9.  79   Ky.  101.     So  the  question  as  to  i^ 

368.     So  the  opinion  ofia  cuhicr  as  ffhetlier  or  not  tlio  uao  of  a.  Btcam- 

to  the  conuderatioD  of  a  certain  note  dredger  without  a,   Bpark-catchcr  ia 

baseil    oa   a  coinciiloace    oF    figureB  daagerous,  tbat  being  the  question  to 

maile  b;  a  former  cashier  In  the  books  be  mod  in  the  case,  is  nota  subject  for 

of  the  bank:  Li.ite  Sock  floni  v.  New-  eipert  testimony:  Trait  v.  Barton,  40 

eU,  00  Me.  207.     So  the  opiaioii  of  a  Barb.  137.    And  ^Bnerally,  whore  the 

book-keeper  as  to  the  sofvencv  of  a  issue  is  as  to  negligence,  expert  testi- 

firm  from  an  examination  of  its  books:  mony  upon  that  point  is  inadmissible,  • 

Perue  tic.   Worh  v.    Willell,  1  Robt.  as  will  be  seen  from  cases  hereinafter 

131.     So  an  opinion  of  an  alleged  ex-  cited.     Bat  this  is  not  an  inflexiblo 

tiart  as  to  a  cotton  factor's  outtye  for  role,  them   being  cases  to  the  con- 

reight,    insurance,    etc.:    Patten    v.  trary:  Jama  v.  Jolinam,  12  111.  App. 

llnUed  States,   15  Ct.  of  CI.  288.     So  286;  Henry  v.  Hall,  13  Id.  343. 
sn  opinion  of  an  innkeeper  that  it  is        Phi/neiani  at  expeitt.  — It  is   not 

negligence  for  a  gnest  at  an  inn  to  necessary,  in  order  to  render  a  physi- 

koep  money  in  bis  trunk;  Taylor  v.  cian  competent  to  testify  aa  ftu  expert, 

Monnol,  4   Dner,    IIG.     So  the  opin-  tbathe  sbonld  be  agradnnteof  a  med- 

ion  of  a  person  acquainted  with  the  ical  college,  or  have  a  license  to  prac- 

moilo   of  uccountlng  in  the   United  tice   from   any  medical  board:   yew 

States  treasury  department  aa  to  the  Orleans  etc.  Co.  v.  Allbritlon,  38  Miss. 

effect  oE  particular  charges  in  a  cer-  242;  S.  C,  75  Am.  Deo.  98.    Nor  need 

tain    account    in    that    department:  he  have  been  in  full  practice  at  the 

l/aUed  States  v.    Willard,    1    Paine,  time  of   the  occurrence    concerning 

S39.      Similarly    the    opinion    of    a  which  he   testiSea:    Roberts  v.  John- 

justice  of  the  peace  aa  to  the  length  ton,  58  N.  Y.  613.      Ho  may  give  an 

of   time    required  to  hear   a   certain  opinion  upon  a  question  aa  to  which 

criminal   proceeding    in    a    justice's  his  knowledge  is  based  on  reading  and 

court  is  inadmissible:  Evaiie  v.  Storey  study  alone:  State  v.   Wood,  63  S.  H. 

Co.,  35  Iowa,  1^6.     So  an  opinion  o£  434;   State  r.    Terrell,   12  Rich.  321; 

an  expert  as  to  what  U  the  proximate  see  also  Stale  v.    White,  78  Mo.  90. 

cause  of  an  ininry  is  not  ordinarily  But  he   cannot   testify  as  to  state- 

admistiblo:  Mltwatikee  etc.  Co.  v.  Kel-  ments  contained   in  books:  Bogle  v. 

hiig,   94  U.   3.  4G9.     So  an  opinion  Sfite,   67  Wis.  472;  S.   C,  46  Am. 

that  it  is  more  profitable  to  discount  Rep.  41. 

paper  on  private  account,  with  bor-        A  medical  witness  ia  competent  to 

rowed  money,  than  t«  act  as  bank  give  an  opinion  generally  upon  the 

acent:  Storej/  v.  Union  Bank.  34  Ala.  symptoms,   cause,    treatment,    dnra- 

Ca7.     Wdcro  the   facta   from  which  tion,   and  probable   consequences  of 

negligence  is  sought  to  bo  inferred  aro  diseases  anil   personal  injnriea:    Aoi- 

within  the  ciperience  of   all  men  of  erls  v.  Fleming,  31  Ala.  683;  Parker  v, 

common  education,  the  jury  must  de-  Jolfitfoii,  26  Ga.  57(J;  Hook  v.  Stovall, 

termine  the  qaestion  of  neBligcnce  26  Id.  704i  BraM  v.  Lyont.  00  Iowa, 
without  the  aid  of  experts:  Shajierv.  172;  Perkinsv.  Railroad, -WS.  H.223i 
Evniu,  53CaL  32.  Malleson  v.  N.  Y.  tie.  Jl.  J!.  Co.,  66 

The  ordinary  rule  ia  that  the  opin-  Barb.  364;  Jonwv.  While,  11  Humph, 

ions  of   experts  upon  the  merits,  or  268;  GUman  v.  Straford,  50  Vt.  723. 

upon  the  very  matter  to  be  tried,  are  After  liaving  examined  a  wound,  or 

inadmissible:  Jameson  v.  Driniald,  12  having  had  ttdeacribed  to  him  inahy- 

Moore,  148;  Hall  v.  Ooodaon,  32  Ala.  pothctical  question,  or  by  the  testi- 

277;  Tiagley  v.  Cowgill,  48  Mo.  291;  monyofothcrwitncssea,  where  thcrois 

Mttldraw/Ka  HiU  eU.   Co.  v.   ilaupin,  no  conflict  of  evidence,  a  physician  or 

70  Ky.  101;  TeaU\.  Barton,  iOBorb.  surgeonmay  give  his  opinioaas  to  the 
137.     Thus,  where  theqnestion  is  as    nature  of  the  weapon  which  proiluced 

to  whether  the  whipping  of  a  alave  is  it:   Slate  v.    JforpAy,  33   Iowa,  270; 

reasonable  orcmel,  the  opinion  of  an  Slate  v.  Knig/it,  43  Me.  11;  Davit  v. 
expert  npon  that  point  la  inadmisai-  State,  33  Md.  15;  Wilfon  v.  People,  4 
Me:  //««v.Goot;«on,  32  Ala.  277.  So  Park.  Cr.  619;  Oordnfr  v.  ftc^e,  Old. 
the  opinion  of  an  expert  as  to  the  155,  202;  People  v.  Rogers,  13  Abb. 
amount  of  damages  which  the  jury  Pr.,  N.  S.,  370.  He  may  testify,  also, 
should  award  for  an  injury  concern-  aa  to  whether  a  particular  weapon 
ing  which  he  testifies  is  incompetent;    shown  to  bim  and  compared  with  the 
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wonnd  wonld  hare   been  competent  handwriting  npon  which  expert  te«- 

to  produce  it:  Davit  v.  Stale,  36  Md.  timonj  has  been  held  admiaaible  are 

"  15;   People  v.  Rogert,   13  Abb.   Pr.,  the  following:  Wlether  the  whole  of 

N.  S,,  370;   White  v.  Stale,    13  Tex.  an  instramcnt,  body  and  signatKre, 

App.  169;  Bank  v.  Hiate,  13  Id.  1S2.  was  written  at  the  wme  time,  by  the 

Ana  after  a.  deecriptian  or  examina-  asme  hand,  and  with  the  same  ink: 

tion  of  the  place  in  which  the  body  Quinmaamoad  Bavkv.  HM»,  11  Gray, 

waa  found,  ho  may  give  an  opinion  at  250;  Fjdton  v.  Hood,  34  Pa.  St.  365; 

to  whether  or  not  the  woanda  ^jro-  S.   C,   76   Am.   Dec.   664;    Reeae  v. 

.  duced  upon  it  could  have  been  the  Ree»e,  90  Pa.  St.  89;  Dubai  v.  Balxr, 

result  oE  a  foil  against  a  particular  40   Barb.    557;    whether   there    has 

object,  or  the   like:   Davit  T.  State,  been   any  alteration  in    the   instm- 

tupra.     But  where  there  are  a  num-  ment:  Nelton  v.  Johnton,  18  Ind.  329; 

ber  of   gun-shot   and    knife-wounda  and  if  bo,  whether  the  alteration  is  in 

upon  the  body,  and  the  witness  has  the  aaine  handwriting  as  the  iostru- 

e^amined  only  the  knife-wounds,  his  ment:  Haiddnt  v.  Oiimet,  13  B.  Moo. 

testimony  that  a  certain  wound  was  256;  whether  the  instrument  has  been 

caused  by  the  first  shot  fired  is  ineom-  written   over  an   erasure;   Regiaa   v. 

petent:    Hunt  v.  SSaie,  9  Tex.  App.  Willianii.  8  Car.  4  P.  434,  and  other 

IGG.     A   physician   or  surgeon  may  questions  of  the  same  kind.    Bat  upon 

also  teatiiy  aa  to  the  cause  of  deatli  uie  point  as  to  whether  or  not  port  of 

in  a  particular  case,  where  he  has  an  instrument  waa  written  over  a  fold 

made  a  personal  examination,  or  the  after  the  document  had  been  folded 

facts  are  properly  brought  to  his  notice  and  soiled,  eipert  testimony  waa  hold 


by  other  teatimony  or  by  hypotheti-  inadmissible  m  Sacietl  v.  Spenrer,  29 
1  questions;  and  may  give  au  opin-  Barb.  160,  because  that  was  a  matter 
1  whether  a  particuiar  injury  was    within   the  common   observation   of 


e  of  death;  Eboe  v.  Stale,  34  ordinary  juryraeo:  Moody  y 
Ark.  520;  State  v.  Crenaha«j.  32  La.  17  Pick.  490;  S.C,  28  Am.  Dec.  317; 
Ann.  40G;  State  v.  Saiith,  32  Me.  3G9;  llett  v.  State,  5  Ohio,  6;  S.  C,  32 
S.  C,  54  Am.  Dec.  578;  State  v.  Am.  Dec.  767;  ^ay  v.  S(jfc,  14  Ohio, 
CVirk,  15  S.  C.  403;  ShtUon  v.  State,  161;  S.  C,  45  Am.  Dec.  548;  North- 
34  Tei.  662;  Limtigtloat  Case,  14  em  Bank  v.  BifTont,  1  Duvall,  335; 
Gratt.  592.  In  a  case  of  alleged  poi-  WUIm;  v.  Rawe,  45  Me.  571;  ^¥ood^ 
Boniug  he  may  testify  from  an  exam-  man  v.  Dana,  52  Id.  0;  J/oye  v.  Hn- 
iaation  or  from  a  hypothetical  state-  deraon,  30  Miss.  110;  Statev.  SldiJorn, 
ment  whether  death  resulted  from  46N.H.497;  (feif  v.  £fa/e,  22  N.  J.  L. 
poisoning:  Mitchell  v.  SfMe,  58  Ala.  212;  Milea  v.  Loomie,  75N.  Y.  28S. 
417,  So  though  the  idea  of  poison  Handioritittij  generally.  — If  a  wit- 
being  ubcd  waa  first  suggested  to  him  ness  have  a  proper  knowledge  of  the 
by  the  iaformation  that  there  was  handwritingoEaperson whose writieg 
poison  in  the  house;  Id.  So  he  may  is  in  dispute,  he  may  declare  liis  lie- 
testify  as  to  whether  death  occurred  lief  in  regard  to  the  genuineness  of 
before  or  aFter  a  particular  injury,  the  particular  si[;natiire  tn  question, 
where  it  requires  medicsl  skill  to  de-  There  are  two  modes  of  acquiring  this 
termine  the  fact;  StaU  v.  Clark,  15  knowledge.  The  first  is  from  having 
S-  C.  403;  Shellon  v.  StaU,  34  Tex.  seen  the  party  write;  the  second 
G62.  He  may  give  an  opinion  also  mode  is  from  having  seen  letters,  bills, 
from  a  poil-mortem  examination  as  to  or  other  docnments  purporting  to  be 
whether  or  not  a  woman  was  preg.  in  the  handwriting  of  the  party;  cvi- 
uant  at  the  time  of  her  death:  Stale  deuce  of  the  genuineness  of  such  writ- 
V.  Umith,  32  Me.  369;  S.  C,  64  Am.  ings,  and  of  Uie  identity  of  the  party, 
Dec.  578.  So  he  may  testify  as  to  the  bemg  of  course  added  aliUHde.-  Silt  v. 
probable  consequences  of  a  personal  Reese,  47  Cal,  342;  1  Green).  £v., 
injury,  where  they  are  not  contingent,  sec.  577.  These  rules  (or  proof  of 
speculative,  or  merely  possible:  Peo-  handwriting  are  expressly  prcacril>ed 
j5c  v.  Xerraint,  1  Thomp.  4  C.  333;  by  this  code  in  S§  764-706  [754-750], 
Strohniv.  Nev>  York  etc.  R.  R.Co.,m  pott.  On  a  trial  for  forgery,  com- 
N.  Y.  305;  AnllioBsv.  Smith,  4  Boaw.  mitted  by  alteringa  check  bvcxtract- 
603;  Jolinton  v.  Ceatralele.  R.  B,  Co.,  ing  writing  therefrom  and  writing 
56  Vt.  707.  new  words  or  figures  in  place  thereof. 
Expert  erWenw  i^'  handvriting. —  a  witness  who  is  not  called  aa  a  scien- 
Among    the    questions    relating    to  tific  expert  may  testify  aa  to  the  effect 
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GENERAL  PEINCIPLES. 


whicb  a,  powder  found  in  the  poueMioD 
of  tlie  defendanta  had  on  writiug  id 
»  check  aimil&r  to  that  by  the  altera- 
tion ot  which  the  forgery  was  com- 
mitted, and  the  check  upon  which  the 
efiect  cestifiod  to  by  the  witoenej  was 
produced  may  be  exhibited  to  the 
jury:  PwpU  v.  Brolherton,  47  CaL 
388. 

Comparuon  q/'  hand»:  Sea  foit, 
§1  764-76C  [764-756J. 

3fi»exllantoia.  — The  opinion  of  ei- 
pertB  as  to  the  value  of  aerrice  — 
here  legal  acrrices  —  is  not  bind- 
ing on  the  jury;  they  ma^  use  their 
own  knowledge  and  experience:  LiH- 
len^dor/er  v.  King,  7  Col.  436.  Where 
a  contract  relatea  to  the  mechanic  or 
scientific  arts,  it  ia  common  and  pru- 
dent to  admit  the  opinion  of  eipertg 
to  explain  it,  and  where  the  evidence 
otherwise  tends  to  limit  or  enlarge 
tho  apparent  meaning  of  the  words 
nsed,  the  opiuiona  of  witnesses  who 
are  is  the  habit  of  making  and  exs- 
cutiag  such  contracts  are  almost  in- 
dispensable: Jleynoldi  v.  Jourdan,  6 
CoL  112.  A  itock-raiser  is  a  compe- 
tent witness  to  estimate  tho  damage 
done  to  cattia  by  falling  through  a 
wharf:PDfflv,  Coffin,  9  Jd.5C.  When 
the  value  of  tho  work  is  in  issue,  it  is 
competent  to  >ak  a  witness  skilled  in 
the  uusiness,  and  who  has  mode  an 
eotimate,  how  much  time  it  wonld 
take  to  do  the  work ;  Sjoun  v,  Naqlee, 
IT  Id.  416.  A  person  who  has  been 
engaged  in  measuring  and  selling  water 
tommers  for  four  of  five  years  lasnfG- 
ciently  an  eipert  tfl  give  his  opinion 
as  a  witness  upon  the  effect  which  a 
dam  across  a  stream  will  have  in  rais- 
ing the  water  in  the  channel  above : 
Blood  V.  lA-jM,  31  Id.  115.  Expert 
testimony  as  to  the  tiablta  and  in- 
stincts of  domestic  animals,  and  the 
kind  of  fence  necessary  to  restrain 
them,  will  not  be  received;  the  expe- 
rience of  tho  jory  renders  it  unneces- 
sary: Bnright  v.  S.  F.  *  S.  J.  R. 
R.  Co.,  33  Id.  236;  Norman  v.  WelU, 
17  Wend.  136.  So  expert  testimony 
cannot  ba  given  to  show  whether  a 
bullet  wonnd  could  be  inflicted  by  a 
shot  fired  from  a  certain  direction: 
P«rofc  v.  WtOtaix,  62  Cal.  303;  Pto- 
plt  V.  Smith,  4  Pac.  C.  L.  J.  213.  A 
practical  miner,  who  has  used  blast- 
ing-powder for  years,  and  used  a  largo 
amount  of  a  certain  powder,  can  be 
acked  his  opinion,  based  npon  experi- 
ence, as  to  the  safety  of  that  powder: 
Botndtn  V.  /tMo  Q.   if.   Co.,  56  Id. 


443.    A  witness  cannot  be  asked  what  Oct  u,  1862, 
is  the  meaning  of  an  expression  used  f  ^K- 
by  another  in  conversation  with  wit- 
ness;  the   meaning  is   for   the  jury. 


r  for  e 


mony;  People  v.  Moan,  3  West  Coast 
Rep.  633.  Hypothetical  questions 
containing  erraueoDS  statements  of 
facts  cannot  be  asked  experts :  Wel/i 
V.  Adame,  7  CoL  26.  Where  a  bail 
was  fired,  it  ia  a  question  for  nn 
expert  to  determina  from  the  result 
whether  the  ball  came  from  far  or 
from  near,  and  it  is  held  that  one  not 
an  expert  was  not  competent,  though 
he  hod  made  experiments  to  detw- 
mine  what  was  proof  of  that  fact: 
Stale  V.  Jattut,  11  Or.  178. 

Sanity  of  t«atator  of  luatru- 
meat.  —  See,  as  to  expert  evidence  of 
sanity,  Hammonds,  Woodman,  41  Mo. 
177;  S.  C,  Ce  Am.  Dec.  238,  and 
note  thereto.  It  was  held  that  a 
witness,  even  though  not  an  expert, 
who  detailed  a  conversation  had  be- 
tween himself  and  anothei',  might 
also  in  connection  therewith  state  his 
opinious,  belief,  or  impresstou  as  to 
toe  state  of  the  mind  of  such  person, 
as  these  seemed  to  appear  to  tbe  wit. 
neas  at  the  time  of  the  conversation : 
Ptopbt  v.  San/ord,  43  Cal.  32.  The 
opinion  of  a  non- prof  ess  jonal  witness, 
based  on  bis  own  observation,  is  ad- 
missible to  prove  the  mental  coodi- 
tinn  o£  another.  The  jury  is  to  jndgs 
of  its  weight:  Parklturtt  v.  Hoitfoi'd, 
10  Saw.  401.  To  the  same  effect,  see 
SuUon  v.  Reagan,  SBlackf,  217;  S.  C, 
33  Am.  Dec.  466;  PoUs  v.  llotue,  6 
Ga.  324;  8.  C.  50  Am.  Dec.  329;  and 
a  large  collection  of  cases  in  Lawsoii's 
Expert  Evidence,  476.  Evidence  of 
intimate  acquaintance  with  the  party 
is  competent  to  preve  mental  sanity: 
Foleii  V.  Parbfr,  6  Or.  105.  In  PeopU 
V.  Wredea,  59  Cal.  392,  it  was  held 
that  the  lower  conrt  erred  in  ruling 
out  the  question,  "  From  his  [ae- 
cused'sj  appearance,  his  actions,  his 
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Common  reputation.  —  Evi- 
dence of  common  reputation  is  re- 
ceived in  regard  to  pnblic  facts  on 
gronnd  similar  to  that  on  which  pub- 
lic documents  not  judicial  are  re- 
ceived, namely,  tlic  interest  which  all 
have  in  their  truth,  and  the  conse- 
quent probability  that  they  are  true: 
Price  V.  Ctinell,  6  Mees.  (t  W.  234; 
and  see  Noya  v.  White,  19  Conn,  250; 
and  see  McEinan  v.  Portland,  1  Or. 
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EVIDEKCE.  ICnir.  VCl, 

Sm.     A  witnen  tealifyiitg  to  commaa  would  be  to  iriiere  Uv  mnantar  of 

repntation   Deed  not  state  wbeni  be  liability  <■>  hia  wananty,  ifaoiild  Ic 

f~     ot  bb  infarmatiimi  Itctdf  v.  Datia,  ittjeeteil:  Pjacwi  t.  Bdma,  SOCiL 

1  Pri(«,  162.  441.    TbecubBnof  men&utiiiiiot 

Ueanay  evidence  ia  for  the  most  adminble  to  vary  tbc^aia  neubg 

Dart  allowed  in  matters  of  general  or  of  a  written  cnotnct;  Canru  t.  Chtj- 

fmblic  interest,  as  a  boimdaiy:  Qod-  tat,  4  Id.  201.     In  aa  actun  for  to- 

danl  V.  Farter,   10  Or.  102.     It  has  TicesrenderEdintliecajaatrofKcn- 

been    a    matter    of    macb    dispnte  tary,  against  a  eotporatiiMi,  it  ni 

wbetber  it  sbonld  ever  be  receiv^  to  held  that  defoidant  nigbt  abow  tbU 

affect  a  private  ri^t     Bat  even  by  by  the  usage  and  castMD  of  tbc  ox- 

tboea  JDdffes  who  have   favored   ito  poration  no  compensatioo  was  pay- 

admiaaion  tt  was  aliraya  considered  as  able,  and  tbat  plaintifi^  as  a  meEiini 

only  auxiliary  to  other  evidence  which  of  the  cMpiMatioM,  waa  prima  Jak 

bad  laid  the  fonndation  of  the  right:  fixed  with  nodoe  of  tbe  nutem:  Frof 

Dot  V.  Thoma*.  14  Eut,  323;  More-  lor  v.  Sbaora  JT  Co.,  17  Id.  ^.   U 

vaadv.  TfoMi,  4  Term  Rep.  1G7.  Even  acnstomaziatsamonsmiDen,  inloca- 

in  regard  to  bonndaries  of  parisfaeH  ting  tonnd  or  bQl  uainia,'<>f  esbli- 

and  towm  it  has  been  held  that  hear-  liahing  a  front  line  from  whidi  they 

say  evidence  ia  received  only  where  ran  back  to  a  pecpendicnUr  ^u< 

snch  boundary  is  of  remote  antiquity:  dropped  fnnn  the  center  line  of  ^ 

Vandf.riliee  v.  HanLt,  3  CaL  45.     But  anrnmit,  such  custom  mi^t  explu 

in  Ooddard  v.  Parlxr,   10  Or.  103,  it  the  meanins  of  tie  pbiaae  "numinj 

ia  held  tbat  onder  the  atatnte  of  this  back  into  the  hill":  Reamer  v.  So- 

state,  evidence  of  common  reputation  nath,  34  Id.  62S.     Evidence  was  ai- 

is    admissible   to    establish    private  mitted  to  show  that  by  the  ciutiim  of 

boundaries.     See,  as  to  proof  of  bonn-  the  coontry  the  worn  ' '  tfaaasand," 

daiies  in  this  state,  title  9,  chapter  when  applied  in  a  l3a9a,  meant  aa 

S,  nTiU.     Common  repatatioa  cannot  thousand  two  hundred:  i^ntittv.  Tftl- 

be   admitted   aa   evidence  to  prove  ton,  3  Bara.  &  AdoL  723;  t2iat  ia  tin 

partnerahip:  5inelc7ir  V.  IFooif,  3  Cal.  port  of  Algiers  "in  torn  to  deliTer" 

98;  approved:  Hudton-v.  Simon,6\A.  bad  ocqnirad  a  paiticolai  mevuDg: 

455.  Bobertaon  v.  Jackaon,  2  Com.  E  in. 

Common  reputation  ia  iLdmisaible  on  So  evidence  waa  admitted  to  >ho* 

a  question  of  ownership;  %  776  [766],  what  ia  the  meaning  of  a  "deliTcrj'iu 

aubd.   12;    WOaon  v.   Maddoct,  5  Or.  Londou  ":  Bourne  v.  Goifi/ir,  3  Man.  k 

480;  Barlel  v.  Lope,  6  Id.  321.  G.  643;   "  Bailing  with  convoy":  UU) 

Evidence  of  tiOe  bv  common  reju-  v.  Eierr,  Doog.  72;  to  show  whit  ra 

tation  ia  not  admiasible  in  an  action  meant  by   "stubble":    CaOahia  t. 

to  recover  real  property,  where  tbe  SlaiUey,  57  Cal.  476.     In  an  octioD  03 

plaintiff  'a  title  dates  back  eight  years  a  written  contract  for  the  sale  of  alock 

only :  McEitaa  v.  PorOaad,  I  Or.  300.  by  a  member  of  a  board  of  brokers,  to 

Usags.  — Evidence  of  Usage  ia  ad-  be  delivered  to  the  buyer  in  tbirtj 

missible  either  to  interpret  tbe  mean,  days,  to  recover  the  amount  of  the  first 

ing  of  the  language  of  a  contractor  paymeat,if  thecoutractackoowled^ 

to  ascertain  the  nature  and  extent  of  tbe  roceipt  thereof,  the  plaintiff  may, 

the   contract  in   absence  of  espress  notwithstanding,  g;ive  evidanea  of  the 

stipulation  and  where  the  meaning  custom  of  the  board  of  brokers,  to  ac- 

is  equivocal  and  obacnre:  Cutter  v.  count  for  the  delivery  of  the  coabvt 

/■oweW,  2  Smith's  Lead.  Cm.  1.     If  a  without  receiving  the  money:   WaoM 

contractcontainsaneipresswarranty,  v.  Haa»ey,  48  Id.  G34. 
such  as  "in  good   order,"  etc,  evi-        Ooatffii.ta  of  writmg:  See  S  fi9' 

denco  of  a  cuatom,  the  effect  of  whicb  [681]. 
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Tit.  n.  g708.]         KNOWLEDGE  OF  THE  COUET.  5(3X 

TITLE   II. 
OF  THE  KNOWLEDGE  OF  THE  COURT, 
g  TOT.     Certain  facta  uanmed  to  be  troe. 
i  708.     Specification  of  such  facta. 

I  707.   f697.]     There  are  certain  facts  of  such  general  o«^".  i«a. 
notoriety  that  they  are  assumed  to  be  already  known  to  cermn  tacti  ' 
the  court.     Of *ho8e  facts  evidence  need  not  be  produced,  iJfl™^  ^ 

§  708.   [698.]    The  following  facta  are  assumed  to  be  Oct.  n.  isea, 
thus  known: —  ■ 


1.  The  true  signification  of  all  English  words  and  ciauy  ootf cea. 
phrases,  and  all  legal  expressions; 

2.  Whatever  is  established  by  law; 

3.  Public  and  private  official  acts  of  the  legislative, 
executive,  and  judicial  departments  of  this  state  and  of 
the  United  States; 

4.  The  seals  of  all  the  courts  of  this  state,  and  of  the 
United  States; 

5.  The  accession  to  office,  and  the  official  signatures 
and  seals  of  office  of  the  principal  officers  of  government 
in  the  legislative,  executive,  and  judicial  departments  of 
this  state,  and  of  the  United  States; 

6.  The  existence,  title,  national  fl^,  and  seal  of  every 
state  or  sovereign  recognized  by  the  executive  power  of 
the  United  States; 

7.  The  seals  of  courts  of  admiralty  and  maritime  ju. 
risdiction,  and  of  notaries  public; 

8.  The  laws  of  nature,  the  measure  of  time,  and  the 
geographical  divisions  and  political  history  of  the  world. 

In  all  these  cases,  the  court  may  resort  for  its  aid  to 
appropriate  books  or  documents  of  reference. 

Xagliah  word*  And  pbfaMA.  ~  Slate,  12  Md.  376;  "aqnatter  riot" 

It  isnot  neceaaary  to  prove  tho  mean-  Clarke  v.  FilcA,  41  Cal.  477;  "fence 

iaR  of  words  in  tho  vernacnlar  Ian-  polo  ";  Baier  v.  I/ope,  49  Id,  598. 

?iage;  Commonuicallh  v.  Kneeland,  20  Private  and  public  laws,  etc. 

ick.  239:  nor  of  cnatomary  abbrevia-  —  The  law  of  nationa,  pnblic  statutes, 

tiona:   Wtaver  v.  McElhanon,  13  Mo,  general  lawa  and  cuatoma,  as  well  as 

SO.     Specif  phraaea  must  be  proven,  other  local   lawa,   and    ecctoaiastical 

■nch  aa  "coat-book  principle   ;    /n  re  and  civil  law,  are  recogniaod  by  tbe 

Bodmin    M.     Co.,     23    Beav.  -  370;  conrta,  and  need  not  be  proved:  Eres- 

"bUck    repablicana ":    Baltimon   v.  tint  v.  Murray,  2  Ld.  Koym.    1542; 
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EVIDENCE.  [Chap.  VIU, 

Levg  V.  Stale,  6  lad.  2S1.     Thus  it  Beali  of  forslKiL  state*  are  jndi- 

is  held  that  conrta  will  judicially  rec-  ciolly  noticed:  Lazier  t.   Watcolt,  26 

^  <«nile  public  lavs  of  a.  state  or  the  N.  ¥.  I4G;  S.  C,   S2  Am.   Dec.   4M; 

United   States:   Haigld  v.  ChUd,   34  UncoM  v.    BaUelU,    6    Wend.    475; 

Barb.    18G;  Siaanerton  v.  ColumMan  Slatiglda  v.  Slate,   17   Ohio  St.  4C3; 

Inturanee  Co.,  37  N.  Y.   !74;  HevKtt  and  bo  arc  the  seals  of  foreign  public 

V.   Hanxy,   46  Mo.   368;   Brmm  v.  officera:  Statxv.  WOliams,  SWw.  3M; 

Slate,  1 1  Ohio,  276;  Browa  v.  Harmon,  Raijland  v.   Wyna,  37  Ala.  32;  Dewet* 

21  Barb.    508;    PtaU  v.   Craviford,   8  v.  Colorado  Co.,  32  Tei.  570.  etc. 

Abb,  Pr.,  N.  a,  297;  MorrU  v.  David.  Accenioiuto  offlco.  etc.;  Weath- 

ton,  49  Ga.  361;  Ba^ly  t.  Ohvhb,  16  erbee  v.  Dunn,   32  Cal.   108;  Bde  v. 

Gratt.  284;  BiUUr  v.  ^oiintoR,  76  Ma.  Johnimn,  15  Id.  53. 

192.     Public  and  private  official  act^  Laws  of   nature,  »tc.  —  Conrta 

of  the  legislature  will  bo  judicially  will  take  judicial  notice  of  the  time 

noticed;  People  v.  Rcujar,  52  Id.  17i;  of  harvest  in  the  counties  where  they 

Dolph   V.   Darnry,  6   Or.    192.     That  preside:   Mnhimey  v.  AurrteoclK'',  51 

private  aots  of  tiie  logialatnre  were  Cal.  429;  of  the  time  of  tho  rising  of 

not  within  the  knowledge  of  the  court  the  sun  on  a  given  day:  People  v.  Vhee 

before  tlio  code,  see  Ellia  v.  Eait/aan,  Kee,  6!  Id.  401;  to  satisfy  the  mind 

32  Cal.  440.     Courts  will  take  judicial  of  the  court  in  regard  to  this  latter 

notice    of    the    system    of    Horvcys  fact,  it   was  held   competent  to  ia- 

adopted  by  the  Loited  Statea:  Rich-  troduce   Ayer's   American    Almauoc. 

UTiUv.  Snider,  11  Or.  197.  Courts  talie  notice  that  Napa  valley 

Treaties  or  proclamations   will  be  is  in  tlia  state  of  California:  People  v. 

jodicially  noticed:   Laeroix  v.  Sarra-  Smith,  1  Id.   13;  when  the  tide  ebbs 

tin,  15  Fad.  Rep.  489;  United Slatte  v.  and   flows   at   New  Orleans:    Tnria 

Reynee,  9  How.  127;  Dole  v.   WitKn,  v.  PhilUpe,  5  Id,  147;   S.  C,  63  Am. 

KlAijm.  52b;  DunningV.Nern  Albany  Dec.   113;  of  matters  of  public  hia- 

elc.  R.  S.  Co.,  2  Ind.  437;  Perkin*  v.  tory:    SiniBnei-ton  v.    Columbiaii   In*, 

nofjen,  35  Id.  124;  S.  C,  fl  Am.  Rep.  Co.,  37  N.  Y.   174;   F(^ae  v,  ritml- 

639;  and  see  Uill  v.  Baker.  32  Iowa,  loeU,   16  Cal.  220;  Piee  v.   Slio(A;  27 

302;   S.   C,  7  Am.   Rep.   193.     The  Ark.    137;  Smith  v.  Sleiem,,   »i   IlL 

judicial  districts,  PeMjfcT.^oWnmn,  17  654;  Howard  v.  Atooi,  64  N,  Y.  202; 

Cal.  371,  and  termsof court,  raiifriv.  Simmoiw  v.   Trumbo,  9  W.  Va.   3i8; 

Jl'^rper,  42  Id.  400,  Bogga  v.  Ctarix,  37  WlUiaim  v.  State.  67  Ga.  260;  of  the 

Id.  241,  were  iudioiaUy  taken  notice  geography  of  the  country;  I/incklei/v. 


notice  geography  of  the  country;  Uinchleyv. 
e  their  Tiedwitk,  23  Wis.  328;  WinnijAteogee 
jer.   3C    Late  Co.  v.   Youn-f.   40  N.    H.   420; 


.   BoiBCT,   10  Kan.  PeopU  v.  Snyder,  il  N.  Y.  3in ;  Wrii^ 

475;  Robinson  v.  Brown,  82  III.  279;  v.  IlawHnt,  28  Tex.  452;   Qilbert  v. 

State  V.  Schilling.   14  Iowa,  455;  and  J/o/nie,  19  lows,  319.     As  to  noticing 

officers  and  their  signatures:    Mac-  matters  of  science  and  art;  Luix  v. 

fc"nn(HlT.5ornw,66Barb.91;  Master-  Calhoun  Co.,  52  Ala.    115;    Adler  v. 

soil  V.  Le  Claitt,  4  Minn.  163;  Norvdl  State,  55  Id.  16;  State  v.  Ooyelie,  II 

V.  MeBenry,  1  Mich.  227.     And  aaa  E.  I.  592;  Brown  v.  Piper,  91  U.  S. 

Hiiamelmann  v.  Hoadley.  44  Cal.  213,  37;  Peo^e  v.  am  Kee,  61  Cal.  4W; 

Courts  will  not  take  notice  of  munici-  Cbtagh  v.  Ooggim,  40  Iowa,  325;  Biif- 

pal  ordinances:  HarLer  v.  Mai/or  etc.,  At  v.  Slate,  58  Wis.  39;  S.  C,  46  Am. 

17   Wend.    199;   Oamin  v,    iVe/fe,   8  Rep.  631. 

Iowa,  286;  Porter  V.  Ifarinff,  69N,  Y.  Otfa«r  imBtance*. —Conrta  take 

250;  LiicHer  \\  Commonwefillli,  iBnfii,  judicial  notice  of   the  result  of   the 

440;    Winona  v.  Biirie,  23  Minn.  254.  census,  and  may  resort  tor  infoma- 

Signing  iif  a,  patent  by  tho  President,  tion  to  the  certified  return  of  the  an* 

and   sealing  with    the    seal    of    the  perintendent  of  the  census:  People  v. 

United  States,  wiU  be  taken  judicial  Wiliiam),  64  Cal.  87. 
notice  of:  Yount  v.  Howell,  14  Id.  467. 
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TITLE  III. 

OP  WITNESSES,  DEFOnnON  AND  COMPBTEKOT  OP. 
1 709.    WitneM  defined. 
i  710.     Who  may  bo  w 
{  711.     Who  cannot  be  u 
9  712.     PeiBoni  in  certain  reUtiona  to  puiiea. 

%  713.     What  deemed  a,  consent  by  the  party  to  the  ezaDtinatioii  of  privi- 
leged penooi. 

§  709.   [699.]     A  witness  is  a  pereon  whose  declaration  oetiLiaaa, 

under  oath  or  affirmation  is  received  as  evidence  for  any  — '■ 

purpose,  whether  such  declaration  bo  made  on  oral  ez-  des"^'! 
amination  or  by  deposition  or  affidavit.  80r.iBL 

g  710.    [700.]     All  persona  without  exception,  except  oct,  n.  m^ 

as  otherwise  provided  in  this  title,  who,  having  organs  — '■ 

of  sense  can  perceive,  and  perceiving  can  make  known  beviuiuB 
their  perceptions  to  others,  may  be  witnesses.  Therefore 
neither  parties  nor  other  persons  who  have  an  interest  "Oriwa. 
in  the  event  of  an  action,  suit,  or  proceeding  are  ex- 
cluded; nor  those  who  have  been  convicted  of  crime;  nor 
persons  on  account  of  their  opinions  on  mattera  of  re- 
ligious belief;-  although  in  every  case,  except  the  latter, 
the  credibility  of  the  witness  may  be  drawn  in  question, 
as  provided  in  section  683  [673]. 

Oomp«tenc]r.  — Conrt  decides  the  -witness  can  be  excluded  in  any  caw 

competency  oC  vitDeases,  and  is  only  on  account  of  nstionnlity  or  color: 

accoantable  in  snch  deciflioQ  for  an  People  v.  Magtdrt,  45  Id.  Q7.     An  at- 

abnee  of  discretioD:  Stale  v.  Jachon,  tomey  of  record  who  is  a  witness  in  a 

9  Or.  457.  cauei^  may  aum  it  np  before  the  court 

It  was  held  that  a  foreigner  -waa  or  jury:  Branson  v.  Carutliers,  49  Id 

not  disqualified  by  the  mere  fact  that  382.     One  who  haa  breu  convicted  of 

he  did  not,  when  first  prodaccd,  un-  felony  may  testify:  People  v.  McLane, 

deistand  the   meaninf;  of  the  word  60  Iif.  4l£     See,  generally,  -the  next 

"oblig(ttioii,"aB  applied  to  an  oath:  section. 
Fflitr  V.   Fvlter,   17  Cal.    6)2.     No 

§  711.   [701.]     The  following  persons  are  not  admissi-  Nov.aviwi, 
hie:—  ^- 

FerKoni  who 


1.  Those  of  unsound  mind  at  the  time  of  their  pro- 
duction for  examination; 

2.  Children  under  ton  years  of  age,  who  appear  in- 
capable of  receiving  just  impressions  of  the  facts  respect- 
ing which  they  are  examined,  or  of  relating  them  truly. 
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!S,  1B85,  LawH  passed  at  the  special  sessioD  of  1SB5,  p.  32. 

This  section  ia  identical  jrith  section  701  of  the  Code  of  Civil  Procedura, 

Diffho       approTed' Oct.  1),  18b2.     By  an  act  apprOFad  Feb.  24,  1885,  flue,  action  wa« 
>l  teillfy.  go  amended  as  to  exclude  the  parties  to  actions  or  anits  by  or  agaiiut  cVocu- 
tora  or  adminiatraton.     At  the  apecial  eeaaion  of  the  aame  the  tectioii  as  it 
stood  before  the  amendment  of  Feb.  24,  1885,  was  restored. 

Persons  of  unsonnd  mind.  — If  once  of  the  parties,  bcfon  they  can  In 
thementaLdefectismereljtemporary,  sworn:  People  y .  Bentnl,  10  Cal.  67; 
and  a  lucid  interval  occur,  or  a  cure  be  Commonweallh  v.  HuttJiinmn,  10  Mas*. 
effected,  competency  is  restored:  Hv-  225;  Jtyekson  v.  Oi-idUg,  18  Johns. 
ingston  v.  KierHal,  10  Jolma.  362;  104;  Dra  v.  Van  CUvc,  6  N.  J.  L. 
Emaa  v.  HtUu'h,  7  Wheat.  453.  589;  Rex  v.  WUOanu,  7  Car.  ft  P. 
Whether  persona  otherwise  sane  who  320.  The  testimony  of  children  of 
labor  under  mental  delusions  of  a  seven  and  nine  years  has  been  re- 
particnlar  character  are  competent  ceived:  OommnrUBealth  v.  Ifutchinmn, 
witnesses  is  tor  the  judge  to  decide;  10  Mass.  225;  S(aU  v.  Whittier,  22 
nd  the  jury  as  to  determine  the  value  Me.  341;  and  even  at  as  yonuganago 
of  the  testimony  of  the  witness:  Hot-  as  five  years:  Rex  v.  Bramer,  1  Lea^ 
comb'!.  Hokoinb,  2S  Conn.  177.  If  Cr.  Caa.  237.  A  deaf  and  dnmb  child 
the  witness  can  diac«m  rif(ht  from  nine  years  of  age,  who  has  no  idea  of 
wrong,  and  has  power  to  8[«ak  from  the  sanctitv  of  an  oath,  and  who  can- 
memory,  it  is  held  Uiat  he  it  compe-  not  bo  made  to  understand  questions 
tent:  (loltman  v.  Comnonionl&A,  26  asked,  cannot  be  a  witness:  Terry  v. 
Gratt.  866.  Duron,    2    West    Coast    Rep.    274 

Children.  ~  There  is  no  precise  (N.  M.). 

age  at  which  children  are  incompetent  Dsaf-mutes.  --  A  deaf-mute  is  not 

to  testify  eo  that  they  shonld  bv  rea-  incompetent  if   he    can    receive   and 

son  □[  tbeir  SAC  bs  excluded;  if  they  coinmuniaat«    impressions:    See   the 

possess  sufficient  Intelligence  to  ob-  preceding  section.     If  he  be  prgved 

serve   facts  and  narrate  them,   and  -to  be  a  person  of  sufficient  nnder- 

have  been  or  can  be  instracted  Intel-  standing  be  may  be  swam  and  give 

ligibly  aa  to  the  natnre  of  an  oath,  evidence  by  means  of  an  interpreter; 

they  may  testify:  Stale  v.  Jadoon,  9  Riutin's  C<ur,   I  Loach  Cr.  Caa.  45o. 

Or.  451.     If  over  fourteen  years  of  Aa  a  better  method  he  may,  if   lie 

age  the  presumption  is  that  they  pos-  can,  communicate  his  ideas  in  writ- 

sess  the  roqoisita  knowledge  and  nn-  ing;  MorrUon  v.  Lenmnt,  3  Car.  t  P. 

derdtandiag;  but  if  under  that  age  127;  but  otherwise  he  may  testify  by 

the  presumption  is  otherwise,  and  it  means  of  .signs:  SUUe  v.  D«  Wol/,  8 

must  be  removed  upon  their  exatnina-  Conn.  93;   8.  C.,  20  Am.   Dtic.  90; 

tion  by  the  court,  or  under  its  direc-  Snyder  v.   Jfationa,  4    Blaokf.    295; 

tion,  in  its  presence,  and  in  the  pres-  ComnwuoeaJih  v.  Hill,  14  Mass.  207. 

t.i«;2,         g  712.    [702.]    There  are  particular  relatioua  in  whicli 

it  is  the  policy  of  the  law  to  encourage  confidence,  and 

-\  to  preserve  it  inviolate;    therefore  a  person  cannot   be 

■J-  examined  as  a  witness  in  the  following  cases: — 

2,^  1.  A  husband  shall  not    be  examined  for  or  against 

^^         his  wife  without  her  consent,  nor  a  wife  for  or  against 

her  husband  without  his  consent;  nor  can  either,  during 

the  marriage  or  afterwards,  be,  without  the  consent  of  the 

other,  examined  as  to  any  communication  made  by  one 

to   the  other  during  the  marriage.     But  the  exception 

does  -woi  opply  to  a  civil  action,  suit,  or  proceeding,  by 
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one  against  the  other,  nor  to  a  criminal  action  or  pro-  Oct.  n,  isc^ 
ceeding  for  a  crime  committed  by  one  against  the  other; 

2.  An  attorney  shall  not,  without  the  consent  of  his  cenaiQ 

,.  ,  .,  ..-  ,      ,       rel«ilon>to 

client,  be  examined  as  to  any  communication  made  by  pw«ea. 
the  client  to  him,  or  his  advice  given  thereon,  in  the 
course  of  professional  employment; 

3.  A  priest  or  clergyman  shall  not,  without  the  con- 
sent of  the  person  making  the  confession,  be  examined 
as  to  any  confession  made  to  him  iii  hi^  professional 
character,  in  the  course  of  discipline,  --njoined  by  the 
church  to  which  he  belongs; 

4.  A  regular  physician  or  surgeon  shall  not,  without 
the  consent  of  his  patient,  be  examined  in  a  civil  action, 
suit,  or  proceeding,  as  to  any  information  acquired  in 
attending  the  patient,  which  was  necessary  to  enable 
him  to  prescribe  or  act  for  the  patient; 

5.  A  public  o£Bcer  shall  not  be  examined  as  to  com- 
munications made  to  him  in  official  confidence,  when 
the  public  interest  would  suffer  by  the  disclosure. 

Hiuband  and  wife.  —  It  ia  of  no  WUIiamaon,  23  Id.  331.  IF  it  Appears 
ctmaequenco  wbcu  tho  relation  com-  by  extraneous  evidence,  or  from  the 
menceil;  the  resnlt  is  the  some.  Thus    very  nature  of  the  traniiactiaii,  that 


tufllly 


marry  a  party  after  being  ai 


divorce    will    not  render  the    party  noy:  Uager   v.  ^hindler,    29   Id.    liSi 

competent  to  tagtify  to  commnnica-  Ooioer  v.  Emxry,  18  Mo.  82.     If  a  cli- 

tlons  made  by  one  to  the  other  daring  eot,  pending  (ho  relation,  coTnmani- 

maniage:  Sfdn  v.  Boaiman,   13  Pet.  cat^g  to  his  attorney  a  fact  foreign  to 

209;  Moaroe  v.  Tmtllttm,  Feake's  Ev. ,  the  object  for  which  the  attorney  waa 

App.   Ixxxvii. ;    Terry  v.   Belcher,    1  retained,  the  communication  in  ogt 

Bad.  568.  privileged,  where  the  attorney  li  a 

It  is  said  that  in  collateral  proceed-  party  to  the  transaction;  especially  if 

iagB,  where  their  interests  are  not  in-  it  is  a  fraud  or  fraodulent  transaction, 

volved,  they  may  be  eiamined  (except  whether  aware  of  the  fraudulent  in- 

as  to  confidential  comma nications),  tention  or  not:  Hager  v.  SliiiuOer,  29 

ootwithBtanding  the  evidence  of  one  Cal.  G3.     An  attorney  mnat  state  by 

directly  contradicts   tho   other:  FiirK  whom  ho  was  employed;  Sattrrla  v. 

V.   mil,    II    Mass.    286;    Baring  v.  BHu,  3G  U.  Bffl;  adrae  y.  Bdmclxr, 

Berder,  1  Hen.  4  M.  15*.  11  Wheat.  280;    1  Greenl.  Ev.,  sec. 

Commaniailions   to  aUonuy, — The  245;    Qower   v.   Emery,    18   Me.  -83; 

above  doctrine  was  affirmed  in  Landt-  Broum  v.  Pfiyatm,  6  NT  U.  448;  Ilcct- 

beryer  r.   Qorham,  6  Cab  450.     But  ictfA  v.  Benner,  ^  Car.  &  P.  G81.     The 


made   by  the    client  to  mlo  give 

other  ^rsons,  or  by  other  persons  to  dency  to  prevent  the  full  disclosure 

him,  m  the  attorney's  presence,  are  of  the  trath,  and  ought  to  be  strictly 

Dot  privileged,  and  the  attorney  is  construed:  SaUerlee  v.  Bliia,  36  Cal. 

boond  to  ^tcloae  thom:  OaUagher  t.  607;    Fouer   y.   Hall,   12    Pick.   90; 
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Ort  U,  1882,       8.    C,    22   Am.    Dec    400:    Oomr  Priwt  nuy  be  sxamioed  with  ro- 

J'^ T.  Emtrg,    13  Me,   82.      WhoD   tiia  Bpoot  to  facta  bronght  tohia  knowl- 

attomey-witnABB  vaa  Dnalile  to  state  edoe  on  a  prelitninarjr  eiaminaitioii, 

whether    admisaiona  were    mode   to  and  with  a  viev  to  learn  whether  a 

him  aa   couneel  of   an  accuaed  per-  party  wai  in  »  proper  conditioii  ol 

•on  or  whilst  the  latter  was  nader  ex-  mind  to  make  a  conlessioa:  Ettale  (/ 

amination  as  a  witneas  in  bia  own  Tooma,  61  Col.  609. 

behalf,  it  vru    held  that  the  court  Public    ol&ci&lfl.  ^-  Commumea- 

Bhould  have  excluded  the  testimony  tions  between  public  officials  need  not 

of   its  own    motion.      The    accoaed  be  discloaed,   if  the  pnbtic  inMretrt 

should  have  had  the  benefit  of  the  would  snffer:  1  Burr's  *txiii,  186,  ]S7; 

doubt:  Peopfo  V.  AtioMon,  40CbL  285.  <7n^  v.  PentlamI,  2  Serg.  ft  B.  23. 

ootii.i8Efc         g  713.   [703.]    If  a  party  to  the  action,  suit,  or  pro- 

-; ceeding  offer  himself  as  a  witness,  that  is  to  be  deemed 

ciamination     a  Consent  to  the  examination  also  of  a  wife,  husband, 

ol  privileged 

person.  attorney,  clergyman,  physician,  or  surgeon  on  the  same 

10  Or.  180.        subject,  within  the  meaning  of  subdivisions  1,  2,  3,  and 
4  of  the  last  section. 


TITLE  IV. 
OF  WRITINGS  IN  GENERAL. 
1 711.    Writings  public  and  privata, 
1 716.     PubUc  writioga  defined. 
1  71&     What  are  private. 

8  714.   [704.]     Writings  are  of  two  kinds: — 

1.  Public;  and, 

2.  Private. 
§715.   [705.]    Pubhc  writings  are,— 

1.  The  written  acts,  or   records   of  the  acta,  of  the 

igs  defined.    Sovereign  authority  of  official  bodies  and  tribunals,  and 
of  public  officers,  legislative,  judicial,  and  executive, 
whether  of  this  state,  of  the  United  States,  of  a  sister 
state,  or  of  a  foreign  country. 
rt.u.iss-i,         8  716.   [706.]    AH  other  writings  are  private. 


public  and 


OP  PDBUO  WRITINGS. 
1  717.     Every  citixen  entitled  to  inspect  pnblie  writings. 
%  718.     Public  officers  to  give  copies  on  demand  and  payment  of  feOi. 
g  719.     Pour  kinds  of  public  writings. 
S  720.     l^wB,  either  written  or  unwritten. 
g  721.    Written  laws  deGoed. 
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S  722.  Written  law  of  thia  state. 

S  723.  Pablic  and  private  statutes  defined, 

S  72*.  Unwritten  law  defined. 

S  725.  Books  containing  lawa  of  other  statea  presnmed  to  be  oorrecL 

§  726.  Pablic  seal  to  &  copy  of  a  written  law  anthenticates  it. 

S  727.  Evidence  of  anwritten  law  of  other  atatea. 

5  728.  Becitals  in  a  statute,  bow  far  conclnsive  evidence. 

S  729.  Jodicial  record  defined. 

5  730.  Becord  of  thia  state,  the  United  States,  or  a  Bister  slate,  bow  pi«ved. 

S  731.  Becord  of  a  foreign  country  haw  proved. 

3  732.  Record  of  a  foreign  country,  how  proved  hj  oral  evidence. 

9  733.  Effect  of  judicial  record  of  this  state  or  the  Uniled  States. 

§  734.  Same  sobjeet. 

S  735.  When  parties  are  to  be  deemed  the  same. 

S  736.  What  deemed  to  be  determined  b;  a  former  jadgment. 

S  737.  When  principal  bound  by  judgment  against  anrety. 

i  738.  ^ect  of  judicial  record  of  a  sister  state. 

$  739.  Becord  of  a  foreign  court  of  admiralty. 

g  740.  Effect  of  a  foreign  jadgment. 

3  741.  Bow  judicial  record  impeadied. 

S  T42.  Jurisdiction  neceaaary  to  saataia  a  record. 

5  743.  Manner  of  proving  other  official  documents. 

S  744.  Public  record  of  a  private  writing,  how  proved, 

5  745.  Entries  in  official  books,  primary  eridenoe. 

g  74S.  Justice's  jadgment  in  other  states,  how  proved. 

g  747.  Same  snbject. 

g  748.  Official  certificates,  what  to  contain. 

9  749.  ProvisiooB  of  this  title  applicable  to  sister  states,  also  applicable  to 
public  writings  of  district  of  Colnmbia  or  a  territery  of  the  United 
States. 

g  717.   [707.]    Every  citizen  of  this  state  haa  a  right  oct-n.m^ 

to  inspect  any  public  writing  of  thia  state,  except  as 

otherwise  expressly  provided  by  this  code  or  some  other  fn^p/^ipUt.. 

statute.  lie  writing.." 

§  718.  [708.]     Every  public  officer  having  the  custody  oct.  ii.  1802, 

of  a  public  writing  which  a  citizen  has  a  right  to  in '■ 

spect  is  bound  to  give  him,  on  demand,  a  certified  copy  bound tSgrv? 
of  it,  on  payment  of  the  legal  fees  therefor,  and  each  **''  **' 
copy  is  primary  evidence  of  the  original  writing. 

§  719.  [709.]     Public   writings  are  divided  into  four  oct.11.  i8;a, 
classes: —  — '■ 


1.  Laws;  SLP" 

2.  Judicial  records; 

3.  Other  official  documents; 

4.  Public  records,  kept  in  this  state,  of  private  writings. 
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[Ciup.  vm. 


ia..}Tii. 

AVtltten  laira 
defined. 
Irl.,  5711. 
WrllteQ  Uir 


Public  and 
prlvaio  .tai- 
nted defined. 


Oc-t  11. 1862. 
$710. 

CGnlflpd 


%  720.  [710']  Laws,  whether  organic  or  ordinary,  are 
either  written  or  unwritten. 

§  721.  [711.]  A  written  law  is  that  which  is  promul- 
gated in  writing,  and  of  which  a  record  is  in  existence. 

§  722.  [712.]  The  organic  law  is  the  constitution  of 
the  United  States  and  of  this  state,  and  is  altogether 
written.  Other  written  laws  are  denominated  statutes. 
The  written  law  of  this  state  is  therefore  contained  in 
its  constitution  and  statutes,  and  in  the  constitution  and 
statutes  of  the  United  States. 

§  723.  [713.]  Statutes  are  public  or  private.  A  pri- 
vate statute  is  one  which  concerns  only  certain  desig- 
nated persons,  and  affects  only  their  private  rights.  All 
other  statutes  are  public,  in  which  are  included  statutes 
ereatiug  or  affecting  corporations. 

§  724.  [714.]  Unwritten  law  is  the  law  not  promul- 
gated and  recorded,  as  mentioned  in  section  721  [711], 
but  which  is  nevertheless  observed  and  administered  in 
the  courts  of  the  state.  It  has  no  certain  repository,  but 
is  collected  from  the  reports  of  the  decisions  of  courts 
and  the  treatises  of  learned  men. 

§  725.  [715.]  Books,  printed  or  published  under  the 
authority  of  a  sister  state  or  foreign  country,  and  pur- 
porting to  contain  the  statutes,  code,  or  other  written 
law  of  such  state  or  country,  or  proved  to  be  commonly 
admitted  in  the  tribunals  of  such  state  or  country  as 
evidence  of  the  written  law  thereof,  are  admissible  in 
this  state  as  evidence  of  such  law. 

§  726.  [716.]  The  public  seal  of  the  state  or  country, 
affixed  to  a  copy  of  a  written  law,  is  also  admissible  as 
evidence  of  such  law  or  writing. 


§  727.   [717.]    The  oral  testimony  of  witnesses  skilled 

~  therein  is  admissible  as  evidence  of  the  unwritten  law  of 

'  a  sister  state  or  foreign  country,  as  are  also  printed  and 

published  books  of  reports  of  decisions  of  the  courts  of 
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sneh  state  or  country,  or  proved  to  be  commonly  admitted  J 
in  such  courts. 

BMtion  £idlow«d  in  Slatt  v.  iiog    preenmed  to  be  the  mme  u  those  of 
Zoob,  7  Ot.  S4.    Foreign  lava  are  not    Oregon:  £a{/burT.  iJonfi^  U  Id.  47. 

%  728.   [718.]     The  recitaU  in  a  public  statute  are  con-  t 


private  statute  are  conclusive  evidence  of  the  facts  re- 
cited between  parties  who  claim  under  its  provisions, 
hut  no  further. 

§  729.   r719.]    A  judicial  record  ia  the  record,  oflScial  orLn.iwn 

entry,  or  files  of  the  proceedings  in  a  court  of  justice,  or  -         

of  the  official  act  of  a  judicial  officer,  in  an  action,  suit,  record ueiiDM. 
or  proceeding.  * 

§  730.   [720,]     A  judicial  record  of  this  state  or  of  the  0^^^".  i8«4 

United  States  may  be  proved  by  the  production  of  the 

original,  or  by  a  copy  thereof,  certified  by  the  clerk  or  record  oi  r.  a. 
other  person  having  the  legal  custody  thereof,  with  the  bJjip"%^ 
seal  of  the  court  affixed  thereto,  if  there  be  a  seal.     That 
of  a  sister  state  may  be  proved  by  the  production  of  a  (.orlS 
copy  thereof,  certified  by  the  clerk  or  other  person  hav- 
ing the  legal  custody  of  the  record,  with  the  seal  of  the 
court  affixed  thereto,  if  there  be  a  seal,  together  with  the 
certificate  of  the  chief  judge,  or  presiding  magistrate, 
that  the  certificate  is  in  due  form,  and  made  by  the  clerk 
or  other  person  having  the  legal  custody  of  the  original. 

Bwsords  of  United  States  courts  tested  hj  the  clerk  under  the  eeal  of 

are  foreign  recordi,  and  theirverity  is  the  court,  and  the  presiding  judge 

to  be  tried  and  detertnlned  upon  com-  certifying  that  the  attestation  is  in 

patent  and  Bufiicicnt  evidence:  Bald-  due  form  of  law,  waa  held  sufBcient: 

WBM    V.    Ilait,    17    Johns.    272.      Full  Thomfimn   v.    Manrota,    1     Cal.    428. 

faith  and  credit  shall  be  given  in  each  Under  the  provbious  of  the  above 

atate  to  the  public  acts,  records,  and  aectioa    of    the  constitution  of    the 

judicial  proceedings  of  every  other  United  States,   it  is  competent  for 

state;  and  tha  Congress  may  by  gen  Congress  to  prescribe  the  manner  iu 

eral    laws   prescribe   the    manner    in  which   the   public  acts,   records,  and 

which   such  acts,   records,   and  pro-  judicial  proceedings  of    the   several 

ceedings  shall   be   proved,   and    the  states  shall  lie  proved,  and  tha  effect 

effect  thereof;  Const.  U.   S. ,  art.   4,  thereof.      While  it  is  clear  that   a 

snbd.  1;  antt,  p.  37;  and  see  U.  S.  R.  legislature  of  a  state  could  not  require 

S.,  i  905.     See  the  U.  S,  Statutes  con-  a  greater  amount  of  proof  than  that 

ceming   eiemplifioatiou   of   records,  prescribedbyactof  Congress,  itwonld 

and  the  notes  thereto,  anit,  p.  69.  seem  clear  that  a  statute  of  a  state 

Under  the  act  of  Congress  of  May  may  require  less,  and  that  such  an 

26,    1790,    an    exemplificatioa   of    a  act  would  not  be  in  derogation  of  the 

judgment  of   the  court  of    common  constitution  of   the   Uniteil    States: 

pleoa  of  the  city  of  New  York,  at-  Parh  v.  Wiliianu,  7  Id.  249,     Under 
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a  be  correct,  4Dd 

mo  copy  o(  oil  the  pmceediiu^; 

and   that   the   certificato   ii   in  Ate 

son.  form  of  law,  in  testimony  whereat  he 

A  certificate  of  the  proceedinES  of    Bets  his  hand  and  affixes  his  aeal  ot 

the  BOrrogate's  court  of  Now  York,     office,  — is  sufficient:  Loiby.  Burma, 

which  Btatea  that  A.  W.  Bradford  is    12Cal.  181. 

BuiTogate  of  the  cit^  and  county  of  A  eerti&ad  copy  of  a  certified 
New  York,  and  acting  clerk  in  the  copy  ia  not  evidence  unless  oipreaaly 
Bnrrtmate'a  court;  that  he  has  com-  made  so  by  statate:  Goddard  v. 
yareU  tbe   transcript  of  the  papers    Parker,  10  Or,  102. 

Oct.  n.  1802.  g  73i_  [721.]  A  judicial  record  of  a  foreign  country 
R  rd  of  ( r-  ^'^y  ^^  proved  by  the  production  of  a  copy  thereof,  cer- 
how^viS''  tified  by  the  clerk,  or  other  person  having  the  legal 
custody  of  the  record,  with  the  seal  of  the  court  affixed 
thereto,  if  there  be  a  seal,  together  with  the  certificate  of 
the  chief  judge,  or  presiding  magistrate,  that  the  certifi- 
cate is  in  due  form,  and  made  by  the  clerk  or  other  per- 
son having  the  legal  custody  of  the  original,  and  also, 
together  with  the  certificate  of  the  secretary  of  state,  or 
other  officer  of  the  government  having  the  custody  of 
the  great  or  principal  seal  of  such  government,  to  the 
effect  that  the  court  or  officer  whose  judicial  act  or  pro- 
ceeding is  certified  had  jurisdiction  to  perform  the  same, 
specifying  generally  the  nature  of  the  jurisdiction,  and 
verifying  the  signature  of  the  clerk  or  other  legal  keeper 
of  the  record,  and  also  the  signature  of  the  chief  judge 
or  presiding  magistrate. 

Certifled  copy:  See  the  preceding  section. 

ort.  11. 1862.         §  732.   [722.]     A  copy  of  the  judicial  record  of  a 
foreign  country  is  also  admissible  in  evidence  upon 

Proof ot record  r 

o(  foreign  prOOf, — 

counlrv  by         ' 

urai  evidence  1.  That  the  copy  offered  has  been  compared  by  the 
witness  with  the  original,  and  ia  an  exact  transcript  of 
the  whole  of  it; 

2.  That  such  original  was  in  the  custody  of  the  clerk 
or  other  legal  keeper  of  the  same;  and, 

3.  That  the  copy  has  affixed  to  it  a  seal,  which  is 
proved  to  be  the  seal  of  the  court  where  the  original 
record  remains,  or  if  there  be  no  such  seal,  the  signa- 
ture of  the  legal  keeper  of  the  record. 
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§  733.   [723.]     The  effect  of  a  judgment,  decree,  or  Ort^n.  im 

final  order  in   an  action,  suit,  or  proceeding  before  a  — 

court  or  judge  thereof  of  this  state  or  of  the  United  States,  jimiciai  record 

^    ,  %.  '  oItlilsat«ta 

having  jurisdiction  to  pronounce  the  same,  is  as  follows: —  "'  ^-  b. 

1,  Ih  case  of  a  judgment,  decree,  or  order  against  a  eot.190. 
specific  thiug,  or  in  respect  to  the  probate  of  a  will  or 

the  administration  of  the  estate  of  a  deceased  person,  or 
in  respect  to  the  personal,  political,  or  legal  condition  or 
relation  of  a  particular  person,  the  judgment,  decree,  .or 
order  is  conclusive  upon  the  title  to  the  thing,  the  will 
or  administration,  or  the  condition  or  relation  of  the 
person; 

2,  In  other  cases,  the  judgment,  decree,  or  order  is,  in  J*  ot.  \k.  vn. 
respect  to  the  matter  directly  determined,  conclusive  be- 
tween the  parties  and  their  representatives  and  succes- 
sors in  interest  by  title  subsequent  to  the  commeuce- 

ment  of  the  action,  suit,  or  proceeding,  litigating  for  the 
same  thing,  under  the  same  title,  and  in  the  same  capacity. 

Con  c1  imTTeiwB  of  Judgments  occmed,  or  becanae  of  a  temporary 

and  dscrees  generally.  —  Adecree  disaliilitjof  the  plaintiff  to  sue,  or  tho 

a  as  coDclosivo  as  a  judgment:  Sib-  like,  tbe  judfjnumt  will  not  be  a  bar 

bal£e  Ca«e,    12  Pet.   492;    Bank  of  to  a  fature  action:  Qmyy.  Dounhertu, 

U.  S.   V.  Btverty.   1   How.   148;  and  26  Id.  272. 

matterdetcrmined  at  law  will  becoD-  To  be  conclnsive,  the  partUa  mast 

doaivo  in  canity,  and  vice  veraa.'  Pearte  be  the  aame  or  in  privity  with  former 

V.  Oraij,  2  Youngo  ft  C.  Oh.  322;  San  partiea,  aicept  in  cases  of  jadgmenta        ' 

f<inid«ov.  SpHng  V.  W.  tr.,39Cal.  m  rem:  Oai-dntr  v.  Bactbet,  3  Cow. 

471    Subdivision  1  of  this  section  de-  120;  S.  C,  15  Am.  Dec.  256;  Oist  v. 

fine]  tho  cases  in  which  a  judgment  Daeis,  2  Hitl  Eq.  335;  S.  C,  29  Am. 

will  1)0  conclnsivo  aa  a  judgment  in  Dec.  S9;  and  the  subject- matter  of 

rc.n,  while  subdivision  2  deticcs  the  tho  suit  must  bo  tho  same;  Orag  v. 

caaea   in    vhicb    only    parties    and  Dougherty,  25  Cal.  272;   Caperlon  v. 

pricics  arc  bound.  Schmidl,  26  Id.  493.     But  only  mat- 

Xajudgmcntoperatesaaanestoppel  tcra  directly  in  issue  arc  barred.     A 

«."  rts  tuljuilicaia  unless  it  is  a  final  vcrdictisnoverconclusivcuponimma- 

Silgmcnt:    WltitaJxr  v.    Brammrt,   2  teriol  or  collateral  issues:  MeDanaid 

ugc,  509;  Freeman  on  Judgments,  v.  Btar  Sher  and  Auburn  Water  ant/ 

Kc.Z-,l;  Milter  V.   Van  Tassei,  2i  Cal.  Mining  Co.,  IHU.  U5;  Love  v.    Ifn/te, 

468;  Baays  V.  Clart,  37  Id.  23a     A  7  Id.  252;  Kidd  v.  Laird,  15  Id.  182; 

dismissal  of  the  action  is  a  final  decis-  S.  C,  76  Am.  Dec.  472;  Earl  v.  Bull, 

ioaoi  the  action,  though  it  may  not  bo  16  Cal.  425;  Spencer  v.  Vigiieaia,  20 

Gul  as  conceroB  the  rights  of  the  par-  Id.  448;  i^ffon  v.  jfanbio,  20  Id.  436; 

^e^:   Lcete  r.  Sherwood,  21   Id.    164;  Xaicrmce  v. //un(,  10  Wend.  81;  S.  C, 

Clapp  V.  TTminag,  6  Allen,  168;  g  248  25  Am.  Doc.  639;    Wood  v  Jackmn,  8 

[»3J,(ijil^p.331.    The  doctrine  of  res  Wend.  35;  S.  C,  22  Am.  fJec.  G03. 

adjvUeaia  does  not  a^ply  to  motions  To  operate  as  an  eaCoppd,  it  is  laid 

for  ofiu  writs  or  motions  tor  orders  that  if  a  judgment  can  Imi  pleaded,  it 

nquiring  a  sheriff  te  execute  a  writ:  muBt  be;   Writld  v.  Batter,  G  Wend. 

lord-t.Doylt,  44CaI.635.     If  a  trial  284;   S,  C,  21  Am.  Dec,  323;  Ftan- 

goes  dS  oaa.  technical  defect,  or  be-  dreati  r.  Downey,  23  Cal.  358;  Davu  v. 

aaae  Hie  caoae  of  aotion  had  not  yet  Perley,  30  Id.  1335.     If  there  is  no  op- 
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I"  2  EVIDEKCE.  [Cbap.  Vin, 

1. 11,  ISS2,       portanity  to  plead  it,  ill  majr  be  pat  404;  JoRey  t.  Fbfte,  M  Id.  326;  Com- 

23.   in ovidanoo: /■iondrwiu V.  Ddumeu,  23  jfocit v.  ^nmi,  12 Id.  286.     Atlawths 

CjI.  358;  CUni  v.  rAi(r»ton,  47  li  2B.  validity  of  a  judgment  can  U  put  in 

It  may  be  waived;  SempU  v.    Ware,  iwue  £y  the  plea  of  nui  (iei  (won* 

42  Id.  621.     Whether  (tLeoded  or  oot,  only,   and  if  on  iugpection  it  tunii 

it  mast  be  proved  in  evidence:  People  oat  that  the  plea  is  not  true,  there  is 

V.  De  la  Quena,  24  Id.  78.  an  end  of  the  controversy:  Coit  v. 

Co<Ja<«rii/atfaci.~UnleaBitappear«  Sheldon,  1  Tyler,'3D0;  St.  AlbaM  v. 

affirmatively  oa  the  face  of  the  record  Bush,  4  Vt.   68;  Hustington  v.   Clar' 

that  thecourt  hadno  jurisdiction,  the  laUf,  IB  Id.  46;  Qranger  v.  Clark,  22 

judgment  or  final  order  cannot  be  cul-  Mo.    12S;   Aiideraon  v.   Anderaon,   8 

laterally  attacked:  Oi^'nv.  Pagt,  13  Ohio,  108;  Cook  v.  DarUng,  18  Pick. 

Wall.  364)  WkitieeU  v.  Barhitr,  6  Cal.  3U3;  CcM  v.    Hatxn,   30  Conn.    190; 

G4;   Donnte  v.   SulUoaa,  7  Id.   279;  S.   C,  69  Am.   Dec.   244;    MilU   v. 

liafm  V.  Killm,  3i  Id.  «a;  Sharp  V.  Duryte,    7    Cranch,    481;    Carpntkr 

Lvmley,  U  Id.  615;   Sharp  v.  Brvn-  v.   Oakland,   30  Cal.   445;    Hamilton 

mn/j;  35  Id,  528;  Jiogirs  v.  Drtiffel,  46  v.     WriffW,    4   Hawks,   283;    Farrrll 

I±iiJ6;l>r<Uxv.Duimiid:,i5ld.iao;  v.    Undtrvxnd,   2  Dev.     114;   i^soM 

Bre^ie  v.  .dyers,  46  Id.  208;  CfUUn  v.  v.    Woorf,    3   Bam.    &  C.   451;    Wat- 

B.Uiou,    13    Ohio  St.    iVA;  ■  PmahKOl  broot  v.  DougloM,  21  Barb.  603;  Oar- 

11.  R.  Co.  v^  tfwis,  52  Me.  456;  SiniW  diner   v.    Butihet,   3  Cow.    120;  i>oiy 

V.  ilontoya,   1   West  Coast  Rep,   152  v.  Brown,  1  N.  Y.   71,  75;  /"owon  v. 

(N.  Mex.).  .£roun,   11    Johns,    I6G;    Boomer  v. 

But  this  does. not  apply  to  jndg-  Laine,  10  Wend,  527;  Dygtrt  v.  Cop- 

ments,   etc.,  of  inferior  «OBrts;   tho  pemoll,    13  Johns.    210;  McLean  v. 

facta    giving    joriadiction    most    b^  i/trajran'n,  13Id.  184;  Bntitjtall  v.  Pot- 

shown:   Rov^  v,   iTouurd,  23  CaL  ter,  7  Wend.  106, 

1.11,1862,  §734.   [724,]     Otherjudicialordersof acourtorjudge 

■     ~  thereof  of  this  state  or  of  the  United  States  create  a 

tKtaM"'**  disputable  presumption  concerning  the  matter  directly 
^-  ^-  determined  between  the  same  parties  and  their  repre- 

sentatives and  successors  in  interest  by  title  subsequent 
to  the  commencement  of  the  action,  suit,  or  proceeding, 
litigating  for  the  same  thing,  under  the  same  title,  and 
in  the  same  capacity, 
tn.isea         g  735.   [725,]    The  parties  are  deemed  to  be  the  same, 
'     ~J       when  those  between  whom  the  evidence  ia  offered  were 
bedeemoa    gdverso  to  eacU  other  in  the  former  case,  and  a  judg- 
ment, decree,  or  other  determination  could  in  that  case 
have  been  made  between  them  alone,  though  other  parties 
were  joined  with  both  or  either. 
See  3  733  [723],  anie. 
1.11. 1861,         g  736.   [726.]     That  only  is  deemed  to  have   been 
determined  by  a  former  judgment,  decree,  or  order  which 
appears  upon  its  face  to  have  been  so  determined,  or 
which  was  actually  and  necessarily  included  therein  or 
necessary  thereto. 

See  9  733  [723],  ante. 
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§737.   [727.]    Whenever,  pursuant  to  the  last  four  o^^",  la^ 

sections,  a  party  is  bound  by  a  record,  and  such  party — 

stands  in  the  relation  of  surety  for  another,  the  latter  is  bouadVJ'i^B- 
also  bound  from  the  tiire  that  he  has  notice  of  the  ac-  »u"ty- 
tion,  suit,  or  proceeding,  and  a  request  from  the  surety 
to  defend  against  the  aame. 

§  738.  [728.]    The  effect  of  a  judicial  record  of  a  sis-  o. '.  11.  is  2. 

ter  state  is  the  same  in  this  state  as  in  the  state  where  it    '" 

vras  made,  except  that  it  can  only  be  enforced  here  by  an  jiii't^  'irrmrd 
action,  suit,  or  proceeding,  and  except  also  that  the 
authority  ot  a  guardian  or  committee,  or  of  an  executor 
or  administrator,  does  not  exten^  beyond  the  jurisdiction 
of  the  government  under  which  he  was  invested  with  his 
authority. 
See  United  States  ConatitutioD,  art.  4,  aec.  1,  uid  note,  p.  37,  ante. 

§  739.  [729.]  The  effect  of  a  judicial  record  of  a  court  h.,  «js9. 
of  admiralty  of  a  fi/reign^ country  is  the  same  as  if  it  were  Etrectot 
the  record  of  a  court  of  admiralty  of  the  United  States,  eign  •umiruuy 

§  740.   [730.]     The  effect  of  the  judgment,  decree,  or  oot.n,]s-», 

final  order  of  any  other  tribunal  of  a  foreign  country,  — '— 

having  jurisdiction  to  pronounce  the  same,  is  as  follows: —  aTarJil-n 

1.  In  case  of  a  judgment,  decree,  or  order  against  a  "  *""""■ 
specific  thing,  the  same  is  conclusive  upon  the  title  to 

the  thing; 

2.  In  case  of  a  judgment,  decree,  or  order  against  a 
person,  the  same  creates  a  disputable  presumption  of  a 
right  as  between  the  parties  and  their  representatives 
and  successors  in  interest  by  title  subsequent,  and  can 
only  be  overcome  by  evidence  of  a  want  of  jurisdiction, 
want  of  notice  to  the  party,  collusion,  fraud,  or  clear  mis- 
take of  law  or  fact. 

g  741.   [731.]    Any  judicial  record  may  be  impeached  Piji"'"**^' 

and  the  presumption  arising  therefrom  overcome  by  evi- 

denceof  a  want  of  jurisdiction  in  the  court  or  judicial  ot^diciai 

■'  •'  record. 

officer,  or  collusion  between  the  parties,  or  of  fraud  in 
the  party  offering  the  record,  in  respect  to  the  proceed- 
ings. 
See  S  733  [723],  ante. 
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BVTOENCE.  [Chat.  Vm, 

g  742.   [732.]    The  jurisdiction  sufiBcient  to  sustain  a 
-  record  is  jurisdiction  over  the  cause,  over  the  parties, 
and  over  the  thing,  when  a  specific  thing  is  the  subject 
of  the  determination. 

§  743,  [733.]     Other  official  documents  may  be  proved 
"  as  follows: — 

1.  Acts  of  the  executive  or  administrative  departments 
of  this  state  and  of  the  United  States  by  the  records  of 
such  departments,  certified  by  the  heads  thereof  respect- 
ively; they  may  also  be  proved  by  public  documents, 
prepared  or  printed  by  order  of  the  legislative  assembly, 
or  congress,  or  either  house  thereof; 

2.  The  proceedings  of  the  legislative  assembly  of  this 
state,  or  of  congress,  by  the  journals  of  those  bodies 
respectively,  or  either  house  thereof,  or  by  statutes  or 
resolutions  published  by  their  order,  or  by  copies  thereof 
certified  by  the  clerk  or  other  legal  keeper  of  the  origi- 
nals; 

3.  The  acts  of  the  executive  or  administrative  depart- 
ments, or  the  proceedings  of  the  legislature  of  a  sister 
state,  in  the  same  manner; 

4.  The  acts  of  the  executive  or  administrative  depart- 
ments, or  the  proceedings  of  the  legislature  of  a  foreign 
country,  by  journals,  statutes,  or  resolutions,  published 
by  their  authority  respectively,  or  commonly  received  in 
that  country  as  such,  or  by  a  copy  thereof  certified  under 
the  great  or  principal  seal  of  such  country  or  the  sover- 
eign thereof,  or  by  a  recognition  thereof,  in  or  by  some 
public  act  of  the  executive  of  the  United  States; 

5.  Acts  of  a  public  corporation  of  this  state,  or  of  a 
board  or  department  thereof,  by  a  copy  certified  by  the 
legal  keeper  thereof,  or  by  a  prijited  copy  published  by 
the  authority  of  such  corporation  or  department  thereof; 

6.  Documents  of  any  other  class  in  this  state  or  the 
United  States  by  the  original,  or  by  a  copy  certified  by 
the  legal  keeper  thereof; 

7.  Documents  of  any  other  class  in  a  sister  state,  by 
the  original  or  by  a  copy  certified  by  the  legal  keeper 
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thereof,  together  with  the  certificate  of  the  secretary  of  oct.  n,  1x2, 

state,  judge  of  a  court  of  record,  or  mayor  of  a  city,  of 

such  state,  that  the  copy  is  duly  certified  by  the  officer  proving  othm 
hsviDg  the  legal  custody  of  the  original;  documenti. 

8.  Documents  of  any  other  class  in  a  foreign  country, 
by  th«  original  or  by  a  copy  certified  by  the  legal  keeper 
thereof,  together  with  a  certificate  under  the  great  or 
principal  seal  of  the  country  or  sovereign  thereof,  that 
the  document  is  a  valid  and  subsisting  document  of  such 
country,  and  that  the  copy  is  duly  certified  by  the  officer 
having  the  legal  custody  of  the  original. 

g  744.   [734.]     A  public  record  of  a  private  writing  Oct.  11,  ise, 

may  be  proved  by  the  original  record,  or  by  a  copy 

thereof,  certified  by  the  legal  keeper  of  the  record.  oi  Mivwe 

Cartifisd  eopiea    of  record    of  certified  copy  of  a  deed  need  not  ac- 

private  writing*.  —  It  i«  not  com-  count  for  the  absence  of  the  original, 

pctent  to  ahow  by  p^ol  that  the  cer-  see  Oel/iin  v.   WoUxr,  69  Id.  502.     A 

liilcatc  by  the  custodiui  ol  the  record  certified  copy  of  the  record  of  a  power 

13  laiae:  People  V.  Ilagar,  52  Cal.  170.  of  attorney  which  is  entitled  to  record 

It  is  for  the  coort  to  determine  the  is  tldmiraible  in   ovidence;  Jonu   v. 

laScieDcy  or  regularity  of  the  certifi-  Marti,  47  Id.  242.     And  it  will  not 

c«te;  Dyerv.  Iliidaon,  II  Pac.  C.  L.  J.  render  the    copy  inadmissiblo    tliat 

Z.    A,  certifiad  copy  o[  a  deed  from  the  power  which  purported  to  be  exe- 

tbo  recorder's  office  is   prima  yaae  cuted  by  foui:  persons  was  executed 

evidence:   Canfield  v.    Thmnpton,   49  by  but  one;  Sptct  v,   Orvg:}.  51  Id. 

CM.212;  Anthony  v.  C/iajimart,2Vf eat  198. 
Cooit  Rep.   US.     And    this  withont        iSmcraf  copiu  annexed  and  froi 


Sroof  of  the  execution  of  the  original:  records  of  one  custodian  may  be  au- 

Fi^  V.  JI/iizAiux,  38  Cal.  442;  Oar-  tbenticated  by  ono  certificate;   Port- 

mal  V.  Hattia'ji,  38  Id.  216;  though  land  v.  Baifr,  10  Or.  242. 
it  must  be  shown,  Dnleas  waived,  that        Copy  qf  a  certijied  copy  ia  not  admis- 

tho  original  la  not  under  the  control  siblo:  OoddanI  v.  Parttr,  10  Or.  102; 

el  the  party  prodacing  the  certified  Dyer  t.  Iludaon,   11  Pac.  0.  L.  J.  2; 

ei^y:  Mayo  v.  Maieaux,  mora;  Ilicld  S.  C,  3  West  Coast  Bep.  206. 
T.  Coleman,   25  Id.   122;  HurUrna  v.         liemrding  generally.-  See  the  chapter 

Btteiiop,  27  Id.  50.     But  to  the  prop-  in  the  MiBcellaueooB  Laws,  po*l. 
iMtioa  that  the  party  producing  tEa 

§  745.   [735.]     Entries  in  public  or  other  official  books  05^".  »W2. 

or  records,  made  in  the  performance  of  his  duty  by  a  I — 7~ 

public  officer  of  this  state,  or  of  the  United  States,  or  by  "^^'nf^f" 
another  person  in  the  performance  of  a  duty  specially  <""'<!«'"" 
enjoined  by  the  law  of  either,  are  primary  evidence  of  le  Or.  aw. 
the  facts  stated  therein. 

§  746.   [736.]    A  transcript  from  the  record  or  docket  ".srao. 

of  a  justice  of  the  peace  of  a  sister  state,  of  a  Judgment  ?u|™eS[  ]„ 
given  by  him,  of  the  proceedings  in  the  action  or  pro-  ^'^p'rovH 
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EVIDENCE. 


[Cbap.  ^^lI, 


JudgineTiCln 


I>f  lhl8  tltlo 

Columbia  oi 


cceding  before  the  judgment  and  subsequent  thereto,  if 

■  any,  verified  in  the  manner  prescribed  in  the  next  sec- 
tion, is  primary  evidence  of  the  facts  stated  therein. 

g  747.    [737.]    There  shall  be  attached  to  the  tran- 

■  script  a  certificate  of  the  justice  having  the  legal  custody 
of  the  record  or  docket,  that  the  transcript  is  in  all 
respects  correct  and  complete,  and  that  the  justice  who 
gave  the  judgment  had  jurisdiction  of  the  action,  to- 
gether with  the  certificate  of  the  clerk  of  the  county, 
having  official  cognizance  of  the  fact,  in  which  the  jus- 
tice resided  at  the  time  of  giving  the  judgment,  under 
the  seal  of  bis  office,  that  the  person  certifying  the  tran- 
script was,  at  the  date  thereof,  a  justice  of  the  peace  in 
the  county,  and  that  the  signature  is  genuine. 

§  748,  [738.]  Whenever  a  copy  of  a  writing  is  certi- 
"  fied  to  be  used  as  evidence,  the  certificate  shall  state  that 
the  copy  has  been  compared  by  the  certifying  officer  with 
the  original,  and  that  it  is  a  correct  transcript  therefrom, 
and  of  the  whole  of  such  original,  or  of  a  specified  part 
thereof  The  official  seal,  if  there  be  any,  of  the  certify- 
ing officer,  shall  also  be  affixed  to  such  certificate  or  any 
other  certificate,  except  when  the  certificate  of  a  clerk  of 
a  court  is  used  in  the  same  court,  or  before  an  officer 
thereof. 

§  749.   [739.]     The  provisions  of  this  title  applicable 
-  to  the  public  writings  of  a  sister  state  are  in  like  man- 
ner applicable  to  the  public  writings  of  the  District  of 
Columbia  or  a  territory  of  the  United  States. 


TITLE  VI. 

OF  PHIVATE  WKFTINaS  AND  MATERIAL  CfBJlEfftS. 
I.     Prillite  writings  claoaified. 

Seal  defined. 
^     Manner  of  tnaking  it. 
.     Seal,  effect  of. 

Gxecotion  of  a  vritiiig  defined. 
.     Agreement  to  aeetle  or  compromise  without  seal  good. 
.     Last  thi«e  sectiouH  not  to  dispense  with  seal  where  required  by  other 
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In.  VI,  g  753.1  PKIVATE  WRITINGS.  57; 

9  757.  SobecribiDg  witnen  (tefiaed. 

S  758.  Books,  maps,  ate,  how  far  evidence. 

S  759.  Ortgmal  writing  to  b«  produced  when  in  poaaeBaiau  of  kdverse  par^. 

g  760.  Writing  called  for  iind  inapected  need  not  be  offered, 

g  761.  Proof  where  there  Li  a  subacribing  witnesa. 

§  762.  When  proof  made  by  other  witaeaaes. 

g  763.  When  writing  in  the  coatody  of  ftdveiM  party  or  haa  been  admitted 

g  764.  Evidence  of  handwriting. 

g  765.  By  comparison  of  handwriting. 

S  766.  Same  anbjeot. 

g  767.  Entries  of  persona  deceased  or  ont  o!  the  itate. 

g  768.  Where  entry  is  copied  at  tho  time  from  one  book  to  aoothet. 

g  769.  Proof  by  material  objects  other  than  writings. 

§  750.   [740.]     Private  writings  are  either, —  prt,u,i8ssi 

1.  Sealed;  or,  

n     IT  11  Priyala  wrlt- 

2.  Unsealed.  ings  cUuitied 
■§  751.   [741.]     A  seal  is  a  particular  sign,  made  to  oct.u,  1862, 

attest  in  the  moat  formal  manner  the  execution  of  an 

instrument.  seu  define* 

§  752.  [742.}    A  public  seal  in  this  state  ia  a  stamp  ocC2o,ug4. 

or  impression   made  upon  wax,  wafer,  paper,  or  any 

other  like  substance,  upon  which  a  visible  and  permanent  making  MaL 
impression  can  be  made.  A  private  seal  may  be  made 
in  the  same  manner,  or  it  may  be  made  without  an  im- 
pression, by  a  wafer  or  wax  attached  to  the  instrument, 
or  by  a  paper  attached  to  it  by  an  adhesive  substance,  or 
by  a  scroll  or  other  sign  made  with  a  pen.  A  scroll  or 
other  sign  made  in  a  sister  state,  territory  of  the  United 
States,  District  of  Columbia,  or  a  foreign  country,  and 
there  recognized  as  a  seal,  shall  be  so  regarded  in  this 
state. 


evidence  of  a  consideration.     In  other  respects  there 
no  difference  between  sealed  and  unsealed  writings,  ex-  *■'••'"*<''• 
cept  as  to  the  time  of  commencing  actions  or  suits  there- 
on.    A  writing  under  seal  may  therefor©  be  modified  or 
discharged  by  a  writing  not  under  seal  or  by  an  oral 
agreement  otherwise  valid. 
Xfltoct  of  BMl  aa  to  time  of  oommendng  actions:  8e«  anU,  S  B  [H  P-  134> 
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Agreement  to 


§  754.   [744.]    The  execution  of  a  writing  is  the  sub- 
-  scribing  and  delivering  it,  with  or  without  afEizicg  a  seal. 

Bubflcribing.  — A  signature  by  an        DeliVMy.  —  Deliver?       depends 

attorney  in  fact  of  his   own   name,  more  npoa  intention  than  apon  the 

adding  "attorney  in  fact  of,"  etc.,  is  mode  of  falfilliag  the  intention,  and  ia 

Dot  an  execiltitm   by  the  principal:  a  question  of  fact  to  be  determined  hv 

Morriaoa  v.   Bowman,   29    CaL   352;  the  jnry;  ffattingt  y.  Vaughn,  5  CaL 

Eeh^  v.  Cheney,  28  Id.  157.     And  a  319;  Doe  d.  Ganunis  v.  Kni^d,  5  Bam. 

deed    executed   by   a  woman    thas,  &  0.  613;  Lindtay  v.  Lindsay,  II  Vt. 

"  Jamea  Meagher,  by  bis  attorney  in  621;   Vanhook  v.  BamtU,  4  l>ev.  28S; 

fact,  Mary  Meagher.^'  is  not  an  eieen-  Hannahv.  Sicarner,  8  Watte,  9;  S.  C, 

tionbythewoDuui:  JfeagfterT.rAonw-  34  Am.  Dec.  442. 
tm,  49  Id.  192. 

§  755.  [745.]  An  agreement  in  writing,  without  a 
seal,  for  the  compromise  or  settlement  of  a  debt  or  con- 
troversy, is  as  obligatory  as  if  a  seal  were  affixed. 

§  756.  [746.]  The  last  three  sections  shall  not  be  con- 
strued to  dispense  with  a  seal  to  a  deed  or  other  writing 
where  the  same  is  required  by  any  statute  of  this  state. 

g  757.  [747,]  A  subscribing  witness  is  one  who  sees 
a  writing  executed,  or  hears  it  acknowledged,  and  at  the 
request  of  the  party  thereupon  signs  his  name  as  a  wit- 


WtKlnsB 
called  Tor  and 
Inipecled  need 
not  be  offered. 


g  758.  [748.]  Historical  works,  books  of  science  or 
art,  and  published  maps  or  charts,  when  made  by  per- 
sons indifferent  between  the  parties,  are  primary  evi- 
dence of  facts  of  general  notoriety  and  interest. 

§  759.  [749.]  The  original  writing  shall  be  produced 
and  proved  except  as  provided  in  section  691  [681].  If 
the  writing  be  in  the  custody  of  the  adverse  party,  he 
must  first  have  reasonable  notice  to  produce  it.  If  be 
then  fail  to  do  so,  the  contents  of  the  writing  may  bo 
proved  as  in  case  of  its  loss.  But  the  notice  to  produce 
it  is  not  necessary  where  the  writing  itself  is  a  notice,  or 
where  it  has  been  wrongfully  obtained  or  withheld  by 
the  adverse  party. 
Bvidanoa  of  contonts  of  writrng:  See  amte,  %  691  feSi]. 

§  760.  [750.]  Though  a  writing  called  for  by  one 
party  is  produced  by  the  other,  and  is  thereupon  in- 
spected by  the  party  calling  for  it,  he  is  not  obliged  to 
offer  it  ts  evidence  in  Uie  case. 
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Tit.  VI.  S  760.]  PRIVATE  WRITINGS. 

g  761.  [751.]    If  there  be  a  subscribing  witness  to  a  octn,  i 
writing  offered  in  evidence,  its  execution  shall  be  proved  -™ 


by  him,  if  he  be  living  and  within  the  state  and  can  ^'nS'br 
testify.     If  there  be  more  than  one  subscribing  witness,  witoM^*^ 
the  evidence  of  one  is  sufBcient.     If  all  the  subscribing  „  ^^  _ 
vitnessea  be  dead,  or  out  of  the  state,  or  inoapahle  of 
testifying,  the  handwriting  of  one  of  them,  and  that  of 
the  party,  shall  he  proved. 

BulMcribing    -witnwfl.  ~  When  Bolbm,  26  Cal.  409,     A  sti1»cribiiis 

called  upon  u  «  witaeaa  yeats  after-  witneta  who  has  no  recollection  of 

wards,  the  subscribiDg  witasBs  rarely  the  circatnttances  of  the  execntion  o( 

rememben  anytbing  oboat  the  matter,  the  mstnuoent,   but  who  recognizea 

Hs  recognizes  hia  iiRnatnre,  perhaps,  his  signature,  may  be  asked  if,  tak- 

and  that  is  all  he  knows  in  regard  to  ing  intii  consideration  hiu  recognition 

it.     The  proof  of  his  signatare  raises  of  the  signatnre,  it  is  his  belief  that 

a  pmnmptlon,    but   it    is    only   a  the  paper  wba  si^od  aoA  eiecuted  as 

preaumption,   that  be  actually  «aw  stated  therein:  Eilait  qf  Ohariy,  67 

or  knew  of  its  execntion:  Landerlt.  Id.  274. 

g  762.   [762.]    If  the  subscribing  witness  denies,  or  oct.  u,  i«b, 

does  not  recollect,  the  execution  of  the  writing,  its  exe- . 

cution  may  then  be  proved  by  other  evidence.  e^enet""* 

§  763.   [753.]     Where,  however,  evidence  is  given  that  oot,  ii,  ma, 

the  party  against  whom  the  writing  is  offered  haa  at  any ■ 

time  admitted  its  execution,  no  other  evidence  of  the  denceoi 
execution  need  be  given,  if  the  instrument  be  one  men-  necesMrj. 
tioned  in  section  766  [756],  or  one  produced  from  the 
custody  of  the  adverse  party,  and  has  been  acted  upon 
by  him  as  genuine. 

g  764.  [764.]     The  handwriting  of  a  person  may  be  oct  u.  ibi% 
shown,  by  any  one  who  believes  it  to  be  his,  and  who  -'"' 


has  seen  him  write,  or  has  seen  writing  purporting  to  bud^mng. 
have  been  his,  upon  which  he  has  acted  or  been  charged, 
and  who  has  thus  acquired  a  knowledge  of  his  hand- 
writing. ' 

■§765.   [765.]    Evidence  respecting  the  handwriting  oct.  u,  u^ 
may  also  be  given  by  a  comparison,  made  by  a  witness  -'^^ 


skilled  in  such  matters,  or  the  jury,  with  writings  ad-  ha^K^tSv^* 
mitted  or  treated  as  genuine  by  the  party  against  whom 
the  evidence  is  offered.   • 
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Wlltfllg»«l 
deceasM 


Proof  b  J 
DiMeiiU 
objecta  other 
than  irriUng. 


EVIDENCls.  [Chap.  VTO, 

§  766.  [756.]  When  a  writing  ia  more  than  twenty 
,  years  old,  the  comparisons  may  be  made  with  writings 
purporting  to  be  genuine,  and  generally  respected  and 
acted  upon  as  such  by  persona  having  an  interest  in 
knowing  the  fact. 

g  767.  [757.]  The  entries  or  other  writings  of  a  like 
■  character  of  a  person  deceased  or  without  the  state, 
made  at  or  near  the  time  of  the  transaction,  and  in  a 
position  to  know  the  facts  stated  th»ein,  may  be  read  as 
primary  evidence  of  the  facta  stated  therein,  in  the  fol- 
lowing cases: — 

1.  When  the  entry  was  made  against  the  interest  of 
the  person  making  it;  or, 

2.  When  it  was  made  in  a  professional  capacity,  and 
in  the  ordinary  course  of  professional  conduct;  or, 

S.  When  it  was  made  in  the  performance  of  a  duty 
specially  enjoined  by  law. 

§  768.  [758.]  When  an  entry  is  repeated,  in  the  reg- 
ular course  of  business,  one  being  copied  from  another, 
at  or  near  the  time  of  the  transaction,  all  the  entries  are 
equally  regarded  as  originals. 

g  769.  [759.]  Whenever  an  object,  cognizable  by  the 
'  senses,  has  such  a  relation  to .  the  fact  in  dispute  as  to 
afford  reasonable  grounds  of  belief  respecting  it,  or  to 
make  an  item  in  the  sum  of  the  evidence,  such  object 
may  be  exhibited  to  the  jury,  or  its  existence,  situation, 
and  character  may  be  proved  by  witnesses.  The  exhibi- 
tion of  such  object  to  the  jury  shall  be  regulated  by  the 
sound  discretion  of  the  court. 


TITLE  Vn. 
OF  DTDnCEOr  ^TWESCm,  INPEaENGES,  AND  PBSSUMFTIONS. 
g  770.    Indirect  endeoce  it  of  tvo  kindi. 
'I  771.    Inference  defiiied. 
)S  772.     Fresninption  defined. 
S  77S.    Upon  what  an  inference  u  tonuded. 
f§  774>    FieaDmption  maj  be  controverted. 
1 776.    Spedfication  of  conoliuive  preaamptiona. 
,S  776.    Specifioaticot  of  certain  dispntable  presninptiona. 
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Tit.  Vn,  8  775.1    INFERENCES  AND  PRESUMPTIONS.  5g 

g  770.   [760.J     Indirect  evidence  ia  of  two  kinds: —       oet  u.  laes. 

1.  Inferences;  and,  — ' 

„  ,  '  Indirect 

2.  Presumptions.  wJfkTnls?' 
§771.  [761.]     An  inference  ia  a  deduction  which  the  oct.  n,  issu, 

reason  of  the  jury  makes  from  the  facta  proved,  without  -!— ^ 

an  express  direction  of  law  to  that  effect.  dSa^™ 


the  law  expressly  directs  to  be  made  from  particular  facts. 

§  773.   [763.]    An  inference  must  be  founded, —  deflnlS.'' 

1.  On  a  fact  legally  proved;  and,  ??«."'^^ 

2.  On  such  a  deduction  from  that  fact  as  is  warranted  ZT      7~,    ' 

upon  what  an 

by  a  consideration  of  the  usual  propensities  or  passions  /"u^aj" '' 
of  men,  the  particular  propensities  or  passions  of  the 
person  whose  act  is  in  question,  the  course  of  business, 
or  the  course  of  nature. 

g  774.  [764.]     A  presumption,  unless  declared  by  law  oet.  ii,  -aea, 

to  be  conclusive,  may  be  overcome  by  other  evidence,  — '■ 

direct  or  indirect;  but  unless  so  overcome,  the  jury  are  mubecoD»D- 
bound  to  hud  according  to  the  presumption. 

§775,   [766.]    The  following  presumptions,  and  no  oct.n,ieez, 
others,  are  deemed  conclusive;- 


1.  An  intent  to  murder,  from  the  deliberate  use  of  a  oFconciiiai°vB 
deadly  weapon,  causing  death  within  a  year;  preiomp  om. 

2.  A  malicious  and  guilty  intent,  from  the  deliberate 
commission  of  an  unlawful  act,  for  the  purpose  of  injur- 
ing another; 

3.  The  truth  of  the  facta  recited  from  the  recital  in  a 
written  instrument,  between  the  parties  thereto,  their 
rep'-esentativea  or  succeasors  in  interest  by  a  subsequent 
title;  but  this  rnle  does  not  apply  to  the  recital  of  a  con- 
sideration; 

4.  Whenever  a  party  has,  by  his  own  declaration,  act,  •ot.Bi. 
or  omission,  intentionally  and  deliberately  led  another 

to  believe  a  particular  thing  true,  und  to  act  upon  such 
belief,  he  shall  not,  in  any  litigation  arising  out  of  auch 
declaration,  act,  or  omission,  be  permitted  to  falaify  it; 
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582  EVIDENCE.  [Chap.  VIII. 

Oct.  11. 1B92,         5.  A  tenant  is  not  permitted  to  deny  the  title  of  his 

landlord  at  the  time  of  the  commencement  of  the  relation; 

ofooncinnive        6.  That  the  iasuG  of  a  wife  cohabiting  with  her  hus- 

pregnmpttaiu  ° 

band,  who  is  not  impotent,  is  legitimate; 

7.  The  judgment,  decree,  or  order  of  a  court,  when  de- 
clared by  this  code  to  be  conclusive;  but  such  judgment, 
decree,  or  order  shall  be  pleaded,  if  there  be  an  opportu- 
nity to  do  so;  and  if  there  be  no  such  opportunity,  it 
may  be  used  as  evidence  with  like  effect; 

8.  Any  other  presumption  which  by  statute  is  ex- 
pressly made  conclusive. 

OoncliiUTe  presumptionB  gva-  S.  C,  79  Am.  Dec.  1S7;  Morruon  v. 

WftUy.  — Wbea    a.    preaumption    is  JFiiron,  30  Cal.  344;  Ciide  v.  jtfujora, 

dectoi^d  by  Btatate  to  1>e  conclusive,  33  Id.  2S8;   McDonald  t.   Edtiumdg, 

all  conoborating  evidence  is  dUpeiiaed  44  Id.  330. 

with  and  all  oppoaing  evidence  forbid-  The  pnrohaaer  of  parcels  ot  thp  land 

den:  1  Greenl.  Ev.,  eec.  18.  granted  liy  Congreaa  to  the  state  foe 

Intmit    to  murder   concluaivcly  luternal    improvement,   who,   before 

presumed  from  use  of  deadly  weapon,  the  entire  purchaae  is  made,  aella  a 

causing  death,  on  the  theory  tliat  a  portion  thereof  by  quitclaim  deeds  to 

sane  man  preanmeH  the  natural  conse-  others,   by   whom  the  remainder  of 

qnencea  of  his  acts:  Commomoealth  v.  the  purchase  money  is  paid,  and  who 

Yorh,  9  Met.  103;  S.  C,  43  Am.  Dec.  thereupon  receives  a  patent  from  the 

873;  CommenweaUh  v.  W^istfr,  5  Cnsh.  state,  becomes  coagtractively  the  troa- 

305)  S.  C.,  52  Am.  Doc,  711;  but  see  tee  of  bis  vendees,  and  hol<k  the  title 

donbta  cast  on  the  effect  of  'tbia  pre-  for  their  benefit:   Wasley  v.  PoremaH, 

sumption  from  its  conflict  with  the  38  Id.  90;  Chritty  v.   Dana,  42  Id. 

rule  Uiat  every  presnmption  is  raada  175, 

in'  favor  ot  the  umocenca  of  the  de-  Unless  a  patent  is  issued  without 

fendani;  Note  to  sec.  IS,  1  Greenl.  Ev.;  authority,  or  is  prohibited  by  statute, 

"•--v.  Pa«««on,45  Vt.  308;  Wharton  or  is  void  upon  its  face,  its  operatior 


onHomicide,  sec.  6t>9;£eaL'«av. /'eopk,     aeainst  the   government,   and  thoae 

63  N.  Y.  C64.  claiming  by  title  subsequent  cannot 

Sedtals.  — Recitals  in  deeds  that    be  questioned  in  any  collateral  suit: 


the  grantor  was  a  corporation  do  not  Youiil  v.  Hoinell,  14  Cal.  467;  iSteri  v. 

prove  such  corporate  ciiatence  against  BamUt,  13  Id.  366;  Payjtt  v.  Tread' 

one  duming  property   tlirougb  an-  u^cff,  16  Id.  229;  iMJv.  jfetufor,  ICId. 

other  source  of  title:  Sottomn  He.  Co.  324;  Jfoorev.  .Snurw,  17Id.  225;  S.C., 

V,  LyiKh,  50  Cal.  603.     The  rule  doea  79  Am.  Dec   123;  Ely  v.  FriMt,  17 

not  extend   to  mere   description  or  Cal.  259;  Luae  v.  Clark,  20  Id  412; 

averments  not  caao:itial:   Osborne  v.  Ptochey.  Paul,  22  Id.  Ill;  Hagar  v. 

JnJkoi(,  C  Id.  154;  S.  C,  65  Am.  Dec.  Lucaa,  29  Id.  311;  Chipleyv.  FanU, 

498;  SeoUy.   Ward,  13  Cil.  477.-  It  45  Id.  53S;  Cosiirfy  v.  Carr.  48  Id. 

is  competent  to  show  by  parol  that  345.     While  the  recitals  ot  fact  aro 

a  deed  does  not  embrace  the  locui  binding  on  all  concerned,  an  opinian 

t'n  quo:  Slocl'ton  v.    Qar/i-ian,   12  Id.  of  ths  executive   officers   in  respect 

316.     A  qnitclaim  deed  purjiorts  to  to  matters  of  law,  as  indicated  either 

pass  all  tns  right,  title,  etc.,  which  by  the  ultimate   act  of  issuing  th« 

the  grantor  possesses,  and  therefore  patent^   or    by   recitals    inserted   in 

doea  not  operate  on  interests  subse.  that  instrument,   is   not  conclnsive: 

qnently  acquired:  0«v.  Moore,  14  Id.  McGnrraliaii  v.  Neio  Idria  M.  Co.,  49 

473;  and  dToes  not  preclude  the  gran-  Id.  331.     A  junior  patent  founded  on 

tor  from  afterwards    acquiring  and  a  prior  equity  will   prevail  over  an 

holding  for  his  ovm  use.  the  true  titl^  eVIcr  patent    founded    on  a   janiar 

to  the  land:  On  v.  Moore,  14  Id.  472;  equity:  Smilli  v.  AlAem,  34  H.  606. 

San  FraHciseo  v.  Lawloa,  lU  IJ.  465;  But  iC   the  pUintiff  claims  aa  a  pre- 
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emption  claimant,  he  mnit  show  hs  defeating  the  opention  of  the  deed:  OctU,U(% 

has  complied  with  the   law,  or  wo*  Hendru^v.  Crmdes,  31  Id.  471;  He-  l]^ ^ 

prevented  by  some  act  by  means  of  Crca  v.  Purmort,  IG  Wend.  460;   Wit-                        ' 

which   the  legal   bolder   obtained  an  hagOH  v.  Scolt,    IT  Mass.    267;  Afrine 

undue  advimtage   in  tho  proceedings  v.  S/mOuci,  4  N.  H,  229;  S.  C,  17 

Sac.  S.  B.  v.  Ilyna.  50  Id.  190.  Am.   Doc.  419;  Beidat  ».  Segmour,  8 

If  the  owner  uf  land  conveya  the  Conn.  311;  S.  C,  21  Am.  D«c.  G6I; 

tome  by  a  warranty  deed,  and  after-  Shtpliard  v.   Liule,    14   Johns.   210; 

wards  pur«liasai  uie  land  at  a  shcr-  £aiMnT.  £«If,  20Id.  338;  S.  0.,  11  Am. 

iff'BBale,madeoittheforecIo8areof  a  Dec.  280;  E/imt  v.  E^len.  36  L'aL  369. 

mortca({e  given  before  his  sale,  the  The   English  mla  is  otherwise,   bnt 

title  ne  acquires  by  the  purchase  at  the  mle  of  the  American  authority  11 

sheriff's  sale  immediately  inores  to  to  treat  the  recital  of  the  amount  of 

tho  bene&t  of  his  grantee;  Giten  v.  the  money  paid,  like  tho  mention  of 

Clark,  31  Cal.  591;  for  the  covenant  the  date   of  tho  dead,   the  qnuitity 

of  wamuityiiaperpetually  operating  of  land,  tha  umonnt  of  tonnage  of  lb 

covenant:    Jariton    v.   MatMarf,    11  vessel,  and  other  recitals  of  qmtntity 

Johns.  97;  8.   C,   6   Am.  Dec.   395;  and  value,  to  which  the  attention  of 

■TocitKin  V.  WH^A,  14  CaL  183.  the  parties  is  supposed  to  have  been 

Persons  neither  psirties  nor  privies  but  slightly  directed,  and  to  which, 

•re  not  estopped:  StKianottn  v.  Qar-  therefore,  the  principle  of  estoppels 

Toa,  IG  Cal.  103;  Batterlee  v.  Bliae,  30  doej  not  apply,  and  that  the  recital 

Id.  005;  Caner  v.  Jackion,  4  Pet.  1.  is  only  priiTia  Jaeie  evidence  of  the 

A  grantee  in  fee  may  deny  that  amount  paid  in  an  action  of  covenant 

bis  grantor  bad  any  title;  Saa  Fran-  by  tha  grantee  to  recover  back  the 

cuco  V.   Lcualm,   19  Col.  470;  S.  C,  consideration,  or  in  aa  action  of  at- 

79  Am.  Dec.  187.     Where  a  deed  eze-  »unrp)it  by  the  grantor  to  recover  tha 

Gated  in  pnisnance  of  a  power  is  on  price  which  is  yet  unpaid:  1  Oi«enl. 

record,  and  the  purchaser  in  posses-  £v.,  sec.  20,  note,  citing  the  above 

■ion,   a  subsequent   grantee  of   Uie  oases.     If  a  deed  does  not  express 

donor  takes  with  notice,  and  is  bound  upon  its   face  the  fact  that  a  price 

by  a  riMhtal  of  luA  in  the  deed  of  the  was  agreed  upon  and  paid  for  the 

donee:    Sinuoa  T.   EcJittdn,   22  CoL  property  conveyed,    the    true    coa- 

680.  sidoration  may  be  proved  by  parol: 

The  mortgagor  of  the  fee  is  estopped  Mtrle -v.  Matthew,  20  Cal.  455.  The 
from  denying  the  existence  of  the  liea  real  consideration  on  which  a  release 
which-  he  has  attempted  to  create,  and  was  executed  may  be  proved  by  parol, 
from  defeating,  by  his  own  act,  the  notwithstanding  the  recital  df  a  con- 
enforcement  of  the  lien  against  the  sideration  of  one  dollar:  Stuffl^Kem 
property  thus  mortgaged:  Kirlmldie  v.  Arnold,  57  Iil.  11.  So  it  may  be 
V.  LarnAtt,  31  CaL  457;  Vliilney  v.  sbown  that  there  was  no  couEidera- 
Budcman,  13  Id.  638;  WarlMrion  v.  tion  for  a  promissory  note:  WhUing 
MaUac,  Morris,  369;  Pin-wn  v.  D.xcid,  v.  Sleea,  11  Poo.  C,  L.  J.  287. 
I  lova,  23;  Cn,n>^  v.  StrW^  2  Minn.  Admusions,  etc. — Two  classes 
155;  JJope  v.  Stone,  10  Id.  141;  Bittlt  of  admissions,  solemn  and  unsolemn, 
V.  Mardiall,  G  How.  264;  ThredgiU  v.  arc  recognized.  Solemn  admisaiona 
Pintard,  12  Id.  37;  Faekter  v.  Ford,  are  those  mode  in  a  judicial  proceed- 
34  Id.  323;  P/iefpa  v.  KeUogg,  15  111.  ing  and  adopted  in  lieu  of  proof,  as, 
131.      -  fur  instance,  agreements  of  connsel  ai 

"    '    '     ■"                      '        '  to  eiistenco  of  certain  facte:  KohnT. 
Marsh,    1   R«b.  (La.)   48;  failure  to 

the  time  it  bears  date :  Piodte  v.  Paul,  reply  to  well-pleaded  averments :  See 

22  Cal.  112.  §W  [92],  ante;  payment  into  conrti 

It  is  said  that  the  principle  that  the  Cac  v.  Parrs,  1  Term  Rep,  464.    Un- 

mle  does  not  apply  to  the  recital  of  a  solemn  admissions    include    declara< 

consideration  is  affirmed  in  C'mwn J  V.  tions,   acts,   and   conduct  generally. 

Demy,  13  CaL  43;  Coles  v.  SouUby,  2]  which  induce  others  to  act  so  that  if 

Id.  51;  Irmnev.  McKcon,  23  Id.  475;  the  person  making  ijie  admission  were 

Peei  V.  Vandenberg,  30  Id.  12;  lager-  permitted  to  deny  it,  injury  wonld 

*^ly.  TrTtebody,  40  Id.  GIO;  but  that  result  to  the  other.     Thus  one  who 

it  cannot  be  proved  that  there  was  no  willfully  deceives  another,  with  intent 

oonsideration,  for  the  purpose  of  show-  to  indoce  him  to  alter  bis  podtioa  to 

ing  that  no  estate  passed,  and  thereby  his  injury  or  risk,  is  liable  for  any 
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Oct  11, 1863^       damage   whicli   lie    tliereby  euflen.  au  accounte]>le  receipt  for  property 

*^^ The  principle  waa  affirmed  in  Boggt  levied  upon  as  the  property  of  aooth- 

T.  Sorted  M.  Co.,  14  Cal.  367;  Dacis  er,  is  estopped  from  afterward]  ajaert- 

T.  Vavii,  20  Id.  40;  Boaman  v.  Cud-  ina  ownerHhip  in  himself,  unless  at  or 

worth,  31  Id.  153;  Traebody  v,  Jocoft-  beloco  the  giving   of  tho   receipt  he 

Km,  2  Id.  270;  Oodeffroy  v.  Calduxll,  make  kaown  bis  claim  to  the  officer; 

2  Id.  491;  S.   C„  Sa  Am.  Dec.  360;  affirmed:  BrtAacK  v.  Mmnu,  43  Id. 

WiUon  Y.  Halev,  4  Cal.  300;  BuriU  v.  224. 

Dkixm,  3  Id.  117;  Pope  v.  Daitan,  31  Touant      denying     landlord's 

Id.  218.     Silence  camiot  1)a  urged  oa  titlA.  — The  rule  is  the  same  nhem  a 

Ml  estop^l  by  one  ocquaiated  with  person  acquires  poescssion  by  permis- 

his  own  rights,  or  who  had  the  means  sion  of  the  owner:  Hunraan  v.  WHJx, 

of  ascertaming  tiieai:   Alexander   v.  50  Cal.   250.     The  attornment  oE  a 

K«rr,  2  Rawlo,  90;  3.  C,  19  Am,  Dec.  tenant  to  a  stranger  ia  void,  unless  it 

6I6;Onufv.  J'c<-,t,3Watts,S39;  S.  C,  ia  made  with  the  consent  of  the  land- 

27  Am.  Doc.  353;  Carr  v.   Wallaix,  7  lord,  or  in  couBaqoanco  of  a.  judjpnsnt 

Id.  400;  SobiTiKn  v.  Jtatiee,  2  Penr.  of  a  conrt  of  competent  jurisdiction: 

A  W.  19;  S,  C,  2L  Am.  Dec.  407;  TSompaon  v.  fSocfte,  44  Id.  615.     The 

I^rria  v.  Coavrr,  10  Col.  631.  law  is  as  stated  in  the  text,  although 

Wbero  for  fifteen  years  the  IncSitioa  tha  landlord  be  a  non-resident  alien: 

of  a  fence  was  acquiesced  in  by  tba  Stimii'ex  v.  Kent,  2  Id,  55S.     In  aa 

coterminons  ovnarB,  they  wore  hold  action  of  ejectment,  whero  the  dofeod- 

eatopped  from  controverting  the  cnr-  anta    acqnired  possessioa    from    the 

rectncss  of  tho  location :  Colambrt  v.  tenant  ot  plaintiff,  with  a  full  kuowl- 

Pacheco,  48  CaL  397;  Sneed  v.  O^m,  edge  of  the  tenancy,  they  are  not  in  a 

25  Id.  019;  MeCormid:  v,  Banmm,  10  position  to  deny  plaintiffs  title:  Aur 

Weud.  104;  Ad:ims  v.  Rodvxll,  16  Id.  deraon  v.  Parker,  Old.  197;  boo  WaUxr 

286,  302;  Perldru  v,  Oray,  3  Serg.  &  v.  Hrdgimck,  8  Id.  398;  Umdernm  v. 

R.    132;    S.    C,   7  Am.    Dec    653;  OrewtO,  8  Id.  584;  McKune  v.  MoM- 

Hages   v.    DetuxiUr,    35    Fa.     412;  fTamrr^,  9  Id.  575;  Iloiiteman  y.  ChoK, 

MeQee  V.  Stone,  5  Cal.  WO.     Accept-  12Id.290.     If  tha  tenant  disclaim  the 

auco  by  the  mortgagor  of   the  pro-  titlo  of  the  landlord  and  his  own  rela- 

ceeds  of  a  sale,  made  under  a  power  tion  of  tenant  he  cannot  invoke  the 

contained  in  a  mortgage,  is  a  waiver  iirotection  and  advantages  of  that  re- 

by  him  of  all  objections  to  tho  sola,  tation:  Smith  v.  Oog  Sham,  16  Id.  89; 

and  a  ratification  of  tho  acta  of  the  Taylor's  Land,  ft  Tea.  309;  and  he  ia 

mortgagee  —  tho  donee  of  the  power  not  entitled  to  notice  to  unit;  Bolitm 

—  in  relation  to  the  aalo  and  convey-  t.  Landtn,  27  Cal.  105.     The  tenant 

anca,  which  eetops  him  from  contest-  may  always  show  that  his  landlord's 

ing  their  validity:  Siiuoav.  EcktUiii.  title  has  cipired,  or  that  he  has  sold 

22  Id.  580.     As  botwocn  the  parties  his  interest  m  t^e  promises,  or  that  it 

to  the  contract,  the  pled;tor   is  not  ia  alienated  from  bim  by  judgment 

permitted  to  assert  that  ho  did  not  and  operation  of  law:  1  U-rcenL  Ev,, 

own  the  coods  pledged:  Gold^ein  t.  sec.  29.     Where  tho  tenant  is  evicted 

Hort,  30  £l  377.     Neither  a  gnardian  by  one  having  an  adverse  title,  b« 

nor  hia  saretiea  can  be  beard  to  say  may  take  from  tho  latter  a  new  l«aa« 

that  ho   waa  not   legally  appointed  and  set  it  np  as  against  the  landlord: 

gnardian:  Fox  v.  Minor,  32  Id.  119.  1  Waahb.  Eeal  Prop.  359;    FoOer  v. 

The  fact  alone  that  one,  as  the  sttor-  Morria,  3  A.  K.  Marsh.   609;  S.  C. 

ne^  in  fact  for  another,  executes  to  a  13  Am.  Dec.  205.     It  is  the  dnty  tj 

third  person  a  deed  of  land,  docs  not  the  landlord  to  protect  him  in  hia 

constitute  an  equitable  estoppel,  soaa  poesession:    WKMock  v.    Wartdiauer, 

to  prevent  tho  pcraon  who  Uiua  acted  21  Col.  309. 

as  attorney  in  fact  from  afterwarda  The  estoppel  against  a  tenant  in 

setting  up  a  title  to  tho  property  ao-  favor  of  his  landlord's  title  docs  not 

quired  by  bim  from  tho  person  for  endure  longer  than  the  tenant's  poa- 

whom  ho  actod  as  attorney  m  fact  be-  session  under  the  lease.     After  the 

lore  he  executed  tlio  deed:  Sir.iih  v.  possession  has  been  restored  to  tha 

Penny,  44  Id.  162.     In  Bieven  v.  Freer,  landlord,  the  tenant  is  released  from 

10  Id.  172,  it  i       
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Manle  &  S.  318;  Jaekton  d.  Skam  y.  nnd  he  vmy  have  attorned,  by  mit-  Oct  11, 116% 

Spear,  7  Wend.  401;  O/m  v.  Oibtoa,  take,  to  one  who  h»d  00  title:  Vontith  '"'*• 

QBarb.  634{  Jamav.  London,  1  Crake,  v.  Searell,  SBarn.  &  C.  471.  To  tbOES 
36.  eiceptionB  may  be  added,  poaBibly,  ths 
The  production  of  n  lease  will  not  case  where  it  appears  affirmatiTely 
of  itself  show  that  the  relation  of  land-  that  both  partiea  nave  acted  nndei  a 
lord  snd  tenant  exUted  between  t^e  matnal  mistake  as  to  Uie  law  in  re- 
parties  to  the  lease;  CaMwell  v.  Cen-  gard  to  the  title  of  thelesBor:  Qlenv. 
Ur,  30  Oal.  G44.  The  general  mle  ia  QHuan,  9  Barb.  634;  Teu)lcA«ry  v.  Ma- 
aulijecttoBeveralexceptioiis.  Oneia,  in-qf,  33  CaL  244;  Franklin  v.  Merida, 
when  in  taking  the  lease  the  lessee  3S  Id-  B66. 

was  deceived  aud  imposed  apon  by  A  tenant  cocnot  justify  his  attom- 
tbe  lessor:  Gleim  v.  Site,  6  Watts,  44.  ing  to  a  third  party  by  merely  show- 
So  if  the  teoant  has  been  onsted  by  ing  that  ancli  party  has  recovered  a 
title  panunoant  he  may  plead  it;  judgment  against  him  for  the  possea- 
Haynt  v.  Maltba,  3  Term  Itep.  441;  sion  of  the  premises.  He  mmt  go 
aiso  tbat  the  landlord's  title  baa  further,  and  show  that  Us  landlord 
ceased  or  become  extLoguisbed:  Jade-  was  notified  of  the  pendency  of  the 
ton  v.  Jtoaland,  6  Wend.  G66;  or  that  action,  and  hod  on  opportonity  to 
he  has  acquired  his  landlord's  title  by  defend,  otherwias  the  landlord  ia 
porchasa  from  him,  or  at  a  judicial  neither  bonnd  nor  estopped  by  the 
sale,  or  by  tt  redemption.  And  it  the  judgment:  Dotiglatv.  Fulda,  45  Cal. 
action  ia  brought  by  a  vendee  of  the  594;  Wlitebxlc  v.  WwKhaurr,  34  Id. 
landlord,  the  tenant  may  dispute  the  265;  Steh^xuh  v.  Krone,  3S  Id.  307; 
derivative  title:  Phit^t  v.  Pforce,  5  ValenUne  v.  Maiioney,  37  Jd.  389; 
Bam.  ft  C.  <33;  Rtay  v.  CoUer,  29  CaL  Rat^tU  v.  Mallon,  38  Id.  262;  Thonip- 
168.  So  if  the  tenant  did  not  take  *on  v.  Piocht,  44  Id.  508. 
possession  tinder  the  lease,  bnt  was  ia  Xiegitimocy.  — The  rale  stated  in 
possession  at  the  time  he  took  his  the  text  applies  if  no  impotflncy  be 
lease,  ho  may  dispnte  the  landlord's  proved,  though  the  wife  be  at  the 
title  without  first  snrrendering  the  time gnilty  of  infidelity:  Copey.Cope, 
possession;  for,  not  having  received  1  Moody  ft  B.  269;  SxUUvan  t.  K^, 
the  possession  from  him,  he  ia  under  3  Allen,  14S1. 

no  moral  or  legal  obligation  to  restore  Judgntanta,  etc :  See  §  733  [72^ 
it  before  adopting  a  hostile  attitude, 

g  776.   [766.]     All  other  presumptions  are  satisfactory,  oct  n,  ia«4 

unless  overcome.     They  are  denominated  disputable  pre- 

sumptions,  and  may  be  controverted  by  other  evidence.  oPc^un 
The  following  are  of  that  kind: —  ptesumpHoM. 

1.  That  a  person  is  innocent  of  crime  or  wrong; 

2.  Thajt  an  unlawful  act  was  done  with  an  unlawful 
intent; 

3.  That  a  person  intends  the  ordinary  consequence  of 
his  voluntary  act; 

4.  That  a  person  takes  ordinaTy  care  of  his  own  con-  < 
cerns; 

5.  That  evidence  willfully  suppressed  would  be  adverse 
to  the  party  suppressing  it,  if  produced; 

6.  That  higher  evidence  would  be  adverse  from  infe-  i80r.Mm 
rior  being  produced; 

7.  That  money  paid  by  one  to  another  was  due  to  the 
latter; 
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oct.ii,iM4         8.  That  a  thing  delivered  by  one  to  another  belonged 

to  the  latter; 

orcSrt^n  9.  That  an  obligation  delivered  up  to  the  debtor  has 

dUpu  table         ,  °  *^ 

presumpUoiiK.  been  paid; 

10.  That  former  rent  or  installments  of  a  debt  have 
been  paid  when  a  receipt  for  the  latter  is  produced; 

11.  That  things  in  the  possession  of  a  person  are 
owned  by  him; 

•Or.u7.i&  12.  That  a  person  is  the  owner  of  property  from  exer-' 
cising  acts  of  ownership  over  it  or  trom  common  reputa- 
tion of  his  ownership; 

13.  That  a  person  in  possession  of  an  order  on  him- 
self, for  the  payment  of  money  or  the  delivery  of  a  thing, 
has  paid  the  money  or  delivered  the  thing  accordingly; 
f  o^lm.  1^-  That  a  person  acting  in  a  public  office  was  regu- 

BOr.stt.  larly  appointed  to  it,  * 

ioor.iiii,  15.  That  official  duty  has  been  regularly  performed; 

16.  That  a  court,  or  judge  acting  as  auch,  whether  in 
this  state  or  any  other  state  or  country,  was  acting  in  the 
lawful  exercise  of  his  jurisdiction; 

17.  That  a  judicial  record,  when  not  conclusive,  does 
.  still  correctly  determine  or  set  forth  the  rights  of  the 

parties; 

18.  That  all  matters  within  an  issue  were  submitted 
to  the  jury,  and  passed  upon  by  them; 

19.  That  private  transactions  have  been  fair  and 
regular; 

uot.atai  20.  That  the  ordinary  course  of  business  lias  been 

followed; 

21.  That  a  promissory  note  or  bill  of  exchange  was 
given  or  indorsed  for  a  sufficient  consideration; 

22.  That  an  indorsement  of  a  negotiable  promissory 
note  or  bill  of  exchange  was  made  at  the  time  and  place 
of  making  the  note  or  bill; 

23.  That  a  writing  is  truly  dated; 

24.  That  a  letter  duly  directed  and  mailed  was  received 
in  the  regular  course  of  the  mail; 

25.  Identity  of  person  from  identity  of  name; 
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26.  That  a  person  not  heard  from  in  seven  years  is  ojti".  i*4 
dead;  ■ 

27.  That  acquiescence  followed  from  a  belief  that  the  oioCTtatn 

dlaputable 

thing  acquiesced  in  waa  conformable  to  the  right  or  ptewuDptioo* 
fact; 

28.  That  things  have  happened  according  to  the  ordi- 
nary course  of  nature  and  the  ordinary  habits  of  life; 

29.  That  persons  acting  as  copartners  have  entered 
into  a  contract  of  copartnership; 

30.  That  a  man  and  woman  deporting  themselves  as  eoT.m 
hnshand  and  wife  have  entered  into  a  lawful  contract  of 
marriage; 

31.  That  a  wife  acting  with  her  husband  in  the  com- 
miasion  of  a  felony  other  than  murder  acted  by  coercion 
and  without  guilty  intent; 

32.  That  a  child  born  in  lawful  wedlock,  there  being 
no  divorce  from  bed  or  board,  is  legitimate; 

33.  That  a  thing  once  proved  to  exist  continues  as 
long  as  is  usual  with  things  of  that  nature; 

34.  That  the  law  has  been  obeyed; 

35.  That  a  document  or  writing  more  than  twenty 
years  old  is  genuine,  when  the  same  has  been  generally 
acted  upon  as  genuine,  by  persons  having  an  interest 
in  the  question,  and  its  custody  has  been  satisfactorily 
explained; 

36.  That  a  printed  and  published  book  purporting  to 
he  printed  and  published  by  public  authority  was  eo 
printed  or  published; 

37.  That  a  printed  and  published  book  purporting 
to  contain  reports  of  cases  determined  in  the  tribunals 
of  the  state  or  country  where  the  book  is  published 
contains  correct  reports  of  such  cases; 

38.  That  an  uninterrupted  adverse  possession  of  real 
property  for  twenty  years  or  more  has  been  held  pursu- 
ant to  a  written  conveyance; 

39.  That  a  trustee  or  other  person  whose  duty  it  was 
to  convey  real  property  to  a  particular  person  has  actu> 
ally  conveyed  it  to  him,  when  sucli  presumption  is  neces- 
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ort^ii.ia(4      sary  to  perfect  the  title  of  such  person  or  hia  successor 

in  intereat; 

Speclflcitloa  J         T-i  ,        - 

Su  "'tabto  Every  sale  of  personal  property,  capable  of  imme- 

pteitunpiion*  diate  delivery  to  the  purchaser,  and  every  assignment  of 
s  Or.  140.  Buch  property,  by  way  of  mortgage  or  security,  or  upon 
u  (^.  tub  any  condition  whatever,  unless  the  same  be  accompanied 
by  an  immediate  delivery,  and  be  followed  by  an  actual 
and  continued  change  of  possession,  creates  a  presump- 
tion, of  fraud  as  against  the  creditors  of  the  seller  or 
assignor,  during  his  possession,  or  as  against  subsequent 
purchasers  in  good  faith  and  for  a  valuable  consideration, 
disputable  only  by  making  it  appear  on  the  part  of  the 
person  claiming  under  such  sale  or  assignment  that  the 
same  was  made  in  good  faith,  for  a  sufficient  considera- 
tion, and  without  intent  to  defraud  such  creditors  or 
purchasers;  but  the  presumption  herein  specified  does 
not  exist  in  the  case  of  a  mortgage  duly  filed  or  recorded 
as  provided  by  law; 

41.  When  two  persons  periah  in  the  same  calamity, 
such  as  a  wreck,  a  battle,  or  a  conflagration,  and  it  is  not 
ahown  who  died  first,  and  there  are  no  particular  cir- 
cumstances from  which  it  can  be  inferred,  survivorship 
is  presumed,  from  the  probabilities  resulting  from  the 
strength,  age,  and  sex,  according  to  the  following 
Tules:  — 

First.  If  both  those  who  have  perished  were  under  the 
age  of  fifteen  years,  the  older  is  presumed  to  have  sur- 
vived ; 

Second.  If  both  were  above  the  age  of  sixty  years,  the 
younger  is  presumed  to  have  survived; 

Third.  If  one  be  under  fifteen,  and  the  other  above 
sixty  years,  the  former  is  presumed  to  have  survived; 

Fourth.  If  both  be  over  fifteen  and  under  sixty  years, 
and  the  sexes  be  different,  the  male  is  presumed  to  baye 
survived;  if  the  sexes  be  the  same,  then  the  older; 

Fifth.  If  one  be  under  fifteen  or  over  sixty  years,  and 
the  other  between  those  ^es,  the  latter  is  presumed  to 
have  survived. 
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Dinrateble  prwamptioiu  gen-  0  Cat.  430;  Tobin  v.  SJiau,  4S  Me.  33lj  Oct,  11,  ISEO, 

•nlly.  -  Preeumptiona     are     only  S,  C,  71  Am.  Dec.  647.  9^ 

indulged  to   supply  the  abeence  of        PoooMBion. — That  men  own  the 

ficts.    There  c&n  be  no  preauniptioa  property  they  possess  ia  presumed  in 

igiinsl  ucertained  and   estahlished  absence  of  proof:   Magct  v.  SeoU,  9 

hcts:  SiOo  V.  CarpenUr,  21  Cal.  450.  Cnah.  150;  i'ish  r.  Seal,  21  Barb.  333. 

Bnt  disputable  preen mpttODs,  iinleas  The  mle  iraa  applied  in  case  of  a  ves- 

owroniB  by  evidence,  tue  rules  of  acl;  Bailn/  v.  Sta  World,  2  Cal.  373j 

)t« inclispatable  for  the  case  in  which  chattels:  Ooodwin  v.  Oarr,  8  Id.  617; 

the;  wise,  and  the  court  is  bound  to  WrigM  v.  Solomon,  19  Id.  70)  S.  0., 

ipply  them:  Kidder  t.  Sleeeia,  GO  Id.  79  Am.  Dec.   19G;   Dow  t.   Oould  A 

414,  419;  Salmoa  v.  5ymonrf»,  24  Id.  Curry  S.  if.  Co.,  31  Cal.  649;  nego- 

36L     When   testimony    is    equally  tiable  instruments:   Palmrr  v.  Qxd- 

mnuateut  with  two  things,  it  proves  ui'n,   G    Id.  460;    McCaim  v.  LeidM, 

neither:  Elli»  v.  Ortal  Weatem  R.  B.  9  Id.  246;  real  property,  water,  etc: 

Oi,  L  R.  9  Com.  P.  651.  Hvickintoa  v.  Perlej/,  4  Id.  34;  S.  C, 

ImuMwnos. —When    a    criminal  60  Am.  Doe.  678;  Hobb»  v.  AflK  43 

eharf^  is  to  bo  eatabliahed  by  circom-  Cal.  4So;  Donaiiue  v.  Oallavan,  43  Id. 

■Uotud  cvideoco,  the  proof  ought  to  674;  Tliompaoa  v.  Piodte,  44  Id.  516; 

be  not  only  consistent  with  the  pria-  Pierce  v.   Mumt,   46  Id.  281.      Tho 

oMr'sgoilt,  bntiuconsistcnt  with  anv  poasoseion  of  one  tsiiant  in  common, 

other  rational   conclusion:    Hodges*  or  joint  tenant,  is  preanmad  to  be  the 

Catr,  2   Lew.   C.    C.   227;   and  see  possession  of  all:  Voimanv.  Clemaitt, 

mffes  V.  milrr,  62  Am.  Dec.   179,  23  Id.  247.  Ovxn  v.  Morton,  24  Id. 

uul  the  extended   note    thereto  on  376.     The  cutting  of  timber,  by  it- 

tbo  subject    oi    ciTcanstaoUal   evi-  sell,   is  neither  possession  nor  title: 

deuce.     Where  there  ia  a  conflict^  of  Stockton  v.  Oar/riaa,  12  Id.  316.     The 

'     ,  with  presumption  possession  of  the  scrTiuit  that  of  the 


X  of  life  in  bigamy  cases,  master:   Ooodaia  v.  Garr,  S  Id.  61.  - 

thepresninptioDof  innoconceprevaila:  A  defendant  in  ejectment,  entering 

PnplE  V.  Silen,  63  Col.  218;  see  also  nnder  a  deed  executed  by  order  of  a 

discussion  of  this  interesting  question  courtof  competent  jurisdiction,  enters 

in  note  to  Camrroti  v.  State,  46  Am.  under  color  of  title.   He  ia  not  a  naked 

Dae.  IIS;    and  aee,  geneta^y,   in  a  trespasser,  and  may  set  up  an  oat- 

Boteto^Ioff  V. //ot^jUns,  36  Id.  476,  standing    title    in   a   thira    person, 

noder  the  topic  of  proof  of  maniage  Mere  prior  possession  of  loud  cannot 

in  criminal  cases.  prevail  against  the  present  posseasioa 

Ai  to  the  effect  of  the  presumption  of  defendant,  tahen  nnder  claim  ot 

tailed  by  deliberate  use  of  a  deadly  title  derived,  regularly  or  not,  from 

veapon  cansing  d^th,  when  consid-  the    rightful     owner:      Oregory     v. 

and  with  this  provision.   See  the  note  Sayna,    13  Id.   692.     Possession  of 

to  theprecediog  section.  land  at  the  death  of  a  party  gives 

TTnlkwtal  act.  —  As  an  instance  prima  Jade  title  to  his  heirs  or  repre- 

oF  the  presumption  Utat  an  unlawful  sentatives;  Qregory  v.  McPheraon,  13 

set  is  done  with  an  unlawful  intent,  Id.  662.     The  tact  that  a  party  had 

it  is  held  titat  on  a  charge  of  murder,  cattle  on  the  land,  or  was  there  for 

n^ice  ia  prasomed  from  the  killing,  short   periods   himself,   or    that   he 

vfaen  onaaoampanied    vith  circnm-  claimed  within  given  limits,  ia,  in  the 

stanees  of  extannation,  and  the  boz'  absence  of  any  inclosure,  or  some  vis. 

dm  of  disproving  the  malice  is  thrown  ible  physical  aigns  of  the  extent  of  his 

ri  the  accused:   Forif  J  Cote,  9  Met.  bonndu'ies  or  claim,  insufScient  to 

bat  see  Oie  di«senting  opinions,  show  the  fact  of  poasession  of  any 

and  also  CommomeealtA  v.  BavUdm,  3  paiticolor   tract   when    otbeia  were 

Gray,  465;  State  v.  McDotauS,  32  Vt.  also  in  pooaeasiDn:   WOson  v.  CorUer, 

491.    1  he  same  presumption  arises  in  13  Id.  166. 

civil  actions  where  the  act  complained        Mere  entry  npon  pnhlic  land,  with- 

of  was  unlawful:  Bramagt  r.  Proter,  4  out  inclosing  it,  does  not  give  a  right 

Bun.  k  C.  247.  to  an  action  upon  the  strenErth  of  the 

Siqtprasnon.  of  evidence.  —  The  possession  alone:  Tfr^^  v.  WlaCeaide*, 

sippraasion  of  testimony  raises  a  pre-  16  CaL  47.     Each  person  mining  in 

samption  against   the   part^  gnilty  the  same  stream  is  entitled  lo  use  in 

tbtreof:  Rector  v.  Rector,  3  Oilm.  106;  a  proper  and  reaoouable  manner  both 

£bdev.  itToAutd,  12Wend.  173)S.  C,  the  channel  of  the  stream  and  the 

27  Am.  Dee.  126;  &•$%  V.  JTijfiaUt,  wakr   flowing   theieiui    Etmtmd   t. 
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Qi«tD,  15  CaL  143.   ^le  mere  inclamre  official  in  their  cbaracteri  BalrontT. 

_  of  &  lot  with  bmeb  fence  from  two  to  NerHatp,  0   MLud.   17^;   Portland  r. 

tbr«e  fe«t  high,  withoat  any  other  Bemer,   10   Or.  242;  and  ia  the  ab- 

BtepB  being  ta£en  to  Bubjact  the  prop-  sence  of  eTidence,  their  acts  will  be 

erty  to  any  nse,  is  not  aridenoo  of  prasoiDed  to  be  within  their  aothi^- 

poBaession;   Hvttoa  v.  Sdaanaier,  21  ity:  Jona  v.  Mm^mck,  26  Tei.  235. 

Id.  153.  Such  proanmption  in  rvgard  to  tba 

FlaoinK  a  fonce,  conaiating  of  amall  performance  of  daty  by  mnnicipal 
posts  wiUi  two  r^s  nailed  on,  aronnd  ofGcera  does  not  raise  the  presnmptK»i 
B  piece  of  land,  without  actaally  oc-  of  exUtanca  of  money  in  the  treaen^ 
cnpying  the  land,  or  any  part  of  it,  to  pay  a  wwrMit  held  by  ^aintiff: 
and  suffering  the  feace  to  go  to  decay  Coiui-nr.  Ama,  &5Cal.  389.  Tbepre- 
in  a  year  or  two,  so  that  it  will  not  sumption  as  to  regolaritj  of  official 
keep  oat  cattle,  is  not  sufficient  to  acts  will  help  out  a  notary's  certificats 
constitute  printayocte  evidence  of  title  in  which  there  is  no  venue:  Reanii  v. 
to  land  by  actual  posseaoion;  Bonl  y.  CouxU,  66  Id,  589. 
EoUiut,  30  Cal.  408;  Baldmn  v.  Simp-  Identity:  PtmU  y.  Ro'fi,  GI  Oa. 
KIR,  12  Id.  560.  Personal  residence,  640.  See  the  rule  in  the  a.bove  see- 
though  an  act  of  possession,  is  not  a  tion  followed  in  Thampina  v.  ifanroio, 
•fnc  gita  non.  Possession  by  a  tenant  I  Cal,  428  (citing  Cowen  and  Hill's 
is  equally  significant  and  avail&ble:  Notes,  1301,  and  caeea  there  cited;  I 
BarUou}  t.  Namnan,  34  Id.  01.  Qreenl.  Er.,  sec.  576,  in  note);  MaU 

Potteukm  o/ /mils  qf  crime. —The  v.  Smirt,  16  Cal.  654;  Jacktonf.  Bone- 

rule  above  stated  does  not  apply  to  ham,  16  Johns.  326;  Carlton  v.  Toum- 

possession  of  fruits  of  a  crime  recently  tend,  26  Cal.  219,  a  case  of  identity  of 

after  its  commission,  bnt  the  pregump-  name  in  two  deeds,  in  one  of  which 

tion  is  of  guilt  of  the  crime  in  coarse  B.  T.  Black,  described  as  of  Orovillo, 

of   which   the  property  was  taken:  in  the  county  of  Butte,  was  gi«ntor; 

See  the  ottended  note  on  this  topic  andiuaprevions  deedB.T.  Block,  of 

ia  Hunt  V.   CominomBeallh,   TO   Am.  the  city  M  San  Francisco,  was  giuntee; 

Dec  449;  1  Gresnl.  Ev.,  sec.  34.  see  also  Douglata  v.  DaHn,  4(i  Id.  49. 


OwiMrahip.  —  That      ownership    The  mle  ^plies  to  hoaaes  as  well  * 

may  be  proved   by  reputation,   see    persona:  People  ~   "" ""  '^ 

ir^son  V.  Maddock,  6  Or.  481;  and    218. 


dedorstiaua  of  one  who  was  in  pes-  Where  one  of  the  deeds  under  which 

session  and  who  has  died  are  odmis-  the  appdUnt  claimed,  and  which  pnr- 

■ible  for  this  purpose:  Barlel  v.  Lope,  ported  in  the  body  of  it  to  have  been 

6  Id.  321.  made  by  Edmanl  Jones,  appeared  in 

I>ua  appolntmant  to  office  pre-  such  copy  and  in  the  book  of  records 

snmed  in  exercising  the  office:  Dolph  as  signed  by  EdTHVrid  Jones,  bat  by 

T.  Bame}/,  5  Or.  IW;  Cohat  v.  S^dait,  the  certificate  of  the  proof  of  the  ex-' 

3  Cal.  463;  Doumtr  v.  Stiath,  24  Id.  ecution  of  this  deed  it  appeared  that 

121;  People   v.    CUnjpcn,    6   Id.   389;  the  execution  was  by  SdmtMrd  Jones, 

People  V.  Sobertt,  6  Id.  216;  MbU  v.  and  Edward  Jones  was  the  person 

Smtih,  16  Id.  662;   Dfxier  v.  ffaytt,  through  whom  the  appellant  claimed 

11  Ir.  L.,  N.  S.,  106.    The  same  pria-  title,  it  was  held  that  the  cxocutiui 

ciple  has  been  appbed  to  the  appoint-  by  Edward   Jones  was   established, 

ment  of   a  guardian    among   whose  notwithstanding  the  nse  by  bim  of 

papers  his  bond  and  oath  could  not  be  another  christian  name  than  his  own, 

found,  but  who  acted  as  guardian,  arid  tiie  defect  was  harmless:  Mid<Ue~ 

and  was  recognized  as  such:  SroilyT.  ton  v.  Findla,   29  Cal.   78;  Addy  v. 

Bute,  61  Id.  447.  Grix,  8  Ves.  504;  Harriaim  v.  Harri- 

OlBcial    du^    regularly   per-  son,  8  Id.  186;  Baker  v.  Demng,  8  Ad. 

farmed,  etc.:  D^^v.  Bamei),  6  Or.  ft  K  94;  MtrdwinUi'  Bankv.  Spieer,  ft 

192;  Rosa  v.  Read,!  Wheat.  482;  Net-  Wend.  443;  Broton  v.  Batchen'  ami 

ton  V.  People,  23  N.  Y.  293;  Rtgnoldt  Droven'  Ba^  6  Hill.  443;  S.  C.  41 

r.    Wett,    1   Cal.   323;  SannidiKm  v.  Am.  Dec.  766. 

Bnmn,  6  Id.  67;  Suminen  v.  DtcUn-  Balei  of  pereonol  propOTty.  — 

son,  0  Id.  554;  Payne  v.  Trtadaeli,  Betention  of  poenession  by  the  vendor 

16  Id.  227;   £eans  v.    Cannonm,  21  creates  dlspntabls  presnmpti<m:  Jfe- 

Id.  300;  /■emrfe  v.  Holdai,  28  Id.  133;  OvUy  v.  JwacMomer,  6  Or.  438;  JTon- 

Weaan-  v.  PairdiJld,  60  Id.  360.     In  rox  T.  Hmtey,   1   Id.    188;  Orbm  ■*. 

the  absenoe  of  other  evidence,  acts  Orton,  7  Id.  478;  Jatobt  v.  Brtbt,  9 

tf  (fficen  win  be  preaumed  to  be  Id.  63. 
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TITLE  Vni. 
OF  INDISPENSABLE  EVIDENCE. 
S  777.    Indispeiuable  evidence,  what. 
S  778.    Evidence  to  prove  OMtge,  peqmy,  and  tnason. 
S  779.     Evidence  to  prove  wilL 
S  780.     Evidence  oC  alterafdoQ  or  revocation. 
I  7SI.     Evidence  □!  sale  or  tranifer  of  real  prop'Ttf. 
§  7S2.     Last  section  not  to  affeot  certain  cases. 
S  7S3.     Evidence  oC  sale  or  tnuuf  er  of  TSBseL 
§  784.     Evidence  of  anthoritj  to  execute  sealed  inatrninent, 
9  785-    Agreement  not  in  vriting  when  void. 
S  786.     Evidence  of  representations  as  to  tiiird  persons. 

§  777.   [767.]     Certain  evidence  is  necessary  to  the  ^Jj^"- 1*** 
validity  of  particular  acts  or  the  proof  of  particular  facts.  mainpenMiie 
g  778.  [768.]     Usage,  perjury,  and  treason  shall         ""''' 


and  perjury  by  the  testimony  of  two  witnesses,  or  one 
■witness  and  corroborating  circumstances. 

Kore  than  qua  witnoBB.  —This  Jury,  2  Wall  Jr.  ISS;  1  Burr's  Trial, 

refers  to  the  trial,  and  not  to  the  pre-  196:  Whart.St.Tr.480;  CT.S.v.Oremer, 

liminar?  hearing  before  the  commit-  4  Phila.  396.     See  g  681  [671],  ante. 
ting  magittrate,  or  the  proceeding  be-        TreaMm:    See    Or^on   Constitn- 

foie  the  gnmd  yary:  Charge  to  Qnaid  tion.'art.  1,  §  24,  aiOe,  p.  81. 

§  779.  [769.]  A  last  will  and  testament,  except  when  oet.ii,iM% 
made  by  a  soldier  in  actual  military  service,  or  by  r 
mariner  at  sea,  is  invalid,  unless  it  1 
executed  with  such  formalities  as  are  required  bylaw. 
Evidence,  therefore,  of  such  will  shall  not  be  received, 
other  than  the  written  instrument  itself,  or  secondary 
evidence  of  its  contents,  in  the  cases  prescribed  by  law. 

8  780.   [770.]    A  written  will  cannot  be  revoked  or  o^u.i«* 

altered  otherwise  than  by  another  written  will,  or  an- 

other  writing  of  the  testator,  declaring  such  revocation  topn^e 
or  alteration,  and  executed  with  the  same  formalities  re-  ^^^' 
quired  by  law  for  the  will  itself;  or  unless  the  will  be 
humt,  torn,  canceled,  obliterated,  or  destroyed,  with  the 
intent  and  for  the  purpose  of  revoking  the  same,  by  the 
testator  himself,  or  by  another  person,  in  bis  presence, 
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by  his  direction  and  consent;  and  when  bo  done  by  an- 
other person,  the  direction  and  consent  of  the  testator, 
and  the  fact  of  such  injury  or  destruction,  shall  be  proved 
by  at  least  two  witnesses. 

g  781.  [771.]  No  estate  or  interest  in  real  property, 
other  than  a  lease  for  a  term  not  exceeding  one  year,  nor 
any  trust  or  power  concerning  such  property,  can  bo 
created,  transferred,  or  declared  otherwise  than  by  opera- 
tion  of  law,  or  by  a  conveyance  or  other  instrument  in 
writing,  subscribed  by  the  party  creating,  transferring, 
or  declaring  the  same,  or  by  hia  lawful  agent,  under 
written  authority,  and  executed  with  such  formalities  as 
are  required  by  law. 

Verbal   contract!    concaminK  Kor  does  it  apply  to  nles  of  stowing 

land.  — A  parol  \aaae  for  an  iudeS-  cropB:   Browne's  St&tate  of  Fmidi, 

Uitaperiod,  orforaperiod  loogerttuui  sea.  250-258;    Oreen  v.  Amulnmg,  1 

one  year,  if  accompanied  by  poBses-  Denio,  660;  Smiih  t.  Bryan,  5  Ma 

■ion  and  payment  of  rent,  will  be  con- .  141 ;  ^arsliaU  v.  Fergvton,  23  CoL  6E^ 

atmad  a«  a   tenancy  from   year  to  Subsequent  wtitten  roct^nition  cf 

year,  and  only  to  be  datermined  ai  a  parol  agreement  ii  Bofficient  to  ea- 

mot]  by  regnlu  ootlce  provided  thers-  tabliah  it  under  this  aection  aa  aa 

tort  Garrett  V.  Clari,  6  Or.  iM;   Wil-  asreement  in  writing :  fVal  v.  i/oiant^ 

Zunu  T.  Acternuin,  S  Id.  406.  13  Or.  166. 

'   '    '     "           .         .    -  j^  verbal  aala  of  «>  aqoitable  inter- 

est  iolondisToid:  Chaioafthv.  Laeit, 

9  Or.  160. 

g  782.  [772.]  The  last  section  shall  not  be  construed 
-  to  aEFect  the  power  of  a  testator  in  the  disposition  of  his 
real  property  by  a  last  will  and  testament,  nor  to  prevent 
a  trust  from  arising  or  being  extinguished  by  implication 
or  operation  of  law,  nor  to  affect  the  power  of  a  court  to 
compel  specific  performance  of  an  agreement  in  relation 
to  such  property. 

Sp«ciflo  performance :  See,  gen-  meat  miut  a|>pear  to  be  certsin  in  it« 
eiAlly,  Fry  on  Specific  Performance.       tarma,  and  just  and  fair  i~   ~"  -^ 


conveyance  of  land  under  a  parol  or  PhilHpt  v.  Thontpaon,    1  Johns.  C%. 

rerbal  contract,  on  the  ground  of  part  131;   Portturtt  v.  Van  (hrtlaad,  14 

performance,  must  make  out,  by  clear  Jotun.  16;  Oerman  v.  Madin,  6  Faig^ 

and  utisfoctory  proof,  the  eiiatence  288;  Oolton  v.   TAompton,   2  Wheat 

ofthecontractBB  alleged  by  him;  and  330;  Bbm  v.  Boberitoa,  24  CoL  142. 

it  ia  not  enough  that  the  acta  of  part  He  must  prove  a  perfect  contract  in 

perfonnaneB  proved  are  evidence  of  everytliing  except  that  it  ia  not  in 

some  agreement,  bnt  they  muat  be  un-  writing:    Wagonblatl  y.    Whitti^,   12 

equivocal  and  aatiafactory  evidence  Or,  83.     And  the  act  of  part  peitonn- 

01  ^e  particular  agreement  charged  ance  must  be  dearly  proved:  Kettj/  T. 

in  the  complaint  or  answer,  as  the  IMie,  10  Id.  01.     Thus  boundaries  of 

cue  may  be;  besides  which,  the  agree-  laud  sold  most  be  clearly  defined,  and 
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if  poMcnim  ii  relied  ea  oi  part  per-  niinbraiice*,  sped 

[onoince,  >ucb   poaaesaion   must   be  not  bo  decreed  ai        .... 

dar,  TtuUe,   opeo,   notoriona,   and  beremovei  oUeDctmibraiiceg: 

adanve:  Sroumv.  Lord,!  Id.  392.  v.   IVtedan,  IS  Or.  20\.  uur.  u. 

Where  one  coreaaDla  agaiiut  ea- 

g  783.  [773.]    A  sale  or  transfer  of  a  vessel  is  not  valid  m.,«773. 
nnlese  it  be  in  writing  and  signed  by  the  party  making  Si]'''"'t*°'i 
the  transfer.  "'  ?^el""  " 

1 784.  1774.]     The  autbority  to  execute  a  sealed  in-  "■■i"<- 
Btrument  for  anotber  sball  be  under  seal,  if  the  sealing  fi^ttl^iti 
of  the  instrument  be  essential  to  its  validity.  inatmment. 

E  785.   [775.]    In  the  following  cases  the  agreement  is  ^^•^™- 
void,  unless  the  same  or  some  note  or  memorandum  iif^HnS,*"*** 
thereof,  expressing  the  consideration,  be  in  writing  and  '"'•''''•''3- 
nibscribed  by  the  party  to  be  charged,  or  by  his  lawfully  aot.**, 
anthorized  agent;  evidence  therefore  of  the  agreement 
shall  not  be  received  other  than  the  writing,  or  seconds 
aiy  evidence  of  its  contents,  in  the  cases  prescribed  by 
law:— 

1.  An  i^^reement  that,  by  its  terms,  is  not  to  be  per*  <or.«t. 
formed  within  a  year  from  the  making  thereof; 

2.  An  agreement  to  answer  for  the  debt,  default,  or  Jj%^ 
miscarrif^  of  another; 

3.  An  agreement  by  an  executor  or  administrator  to 
pay  the  debts  of  his  testator  or  intestate  out  of  his  own 
estate; 

4.  An  agreement  made  upon  consideration  of  marri^ie,  iTOt.154. 
other  than  a  mutual  promise  to  marry; 

5.  An  agreement  for  the  sale  of  personal  property  at  a 
price  not  less  than  fifty  dollars,  unless  the  buyer  accept 
and  receive  some  part  of  such  personal  property,  or  pay 
at  the  time  some  part  of  the  purchase  money;  but  when 
the  sale  is  made  by  auction,  an  entry  by  the  auctioneer, 
ia  bis  sale-book,  at  the  time  of  the  sale,  of  the  kind  of 
property  sold,  the  terms  of  the  sale,  the  pnce,  and  the 
names  of  the  purchaser  and  person  on  whose  account 
the  sale  is  made,  is  a  sufficient  memorandum; 

6.  An  agreement  for  the  leasing,  for  a  longer  period  £^-f^' 
than  one  year,  or  for  the  sale  of  real  property,  or  of  any  x  <"■  ««■ 
interest  therein; 
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im""  "**  '^'  "^^  agreement  coacerning  real  property,  made  by 
an  agent  of  the  party  sousht  to  be  charged,  unlesa  the 

AKTeGment not         ,    °    .,  ,.,,,.  ... 

In  writiM.       authority  of  the  agent  be  in  writing. 

Statnte  of  frMida  generally.—  pBrt;r  to  be  charged,  cantumng  tbe 

"Subscribed"  implies  that  the  n&ma  names  of  the  parties,  and  •■ommiij 

U  to  be  placed  at  tbe  foot  of  the  mem-  of  tlie  teims  eiprestly  oc  by  Kfe^ 

orandum:  JfcrriCi  v.  CToMn,  32  Johiu.  ence  tosometfaiog  else;  tha  memntu. 

102;  S.  C,  7  Am.  Dec  266;  Common-  dnm  maj  be  less  specific  thu  tha 

mallh  Y.  Rav,  3  Gray,   447;  Lenud  contisct  itself:  Id.     The  anbitici^ 

V.  WannemaeJie,  9  Allen,  412;  Board-  Imt  not  tha  terms,  af  the  contiict 

nun  V.  Spooaer,  13  Id.  353.     Only  the  should  be  set  out:  Irei  T.  Board,  i 

party  to  be  charged  need  subscribe  B.  I.  14. 

the  mamorandam:  Bvio^ergy.  Main,  Where  thd  pardee  must  htre  ei- 
47  Cal.  S13;  BaOard  v.  WaUxr,  S  pected  that  a  contract  Tould  not  U 
Johns.  Gas.  60;  Bogrt  v.  Mtrrit,  2  performed  within  a  year,  and  yet  bj 
Caines,  117;  Juitka.Lang,  42  fi.  Y.  ita  terms  it  might  have  beeDH)Fe^ 
493;  EOet  v.  Furlong,  61  lU.  302;  formed,  it  is  not  within  the  ititute  of 
Barnard  v.  Lee,  97  Moss.  92;  but  frands:  Sadhmll  t.  Breaks,  ^  ^' 
the  names  of  all  the  parties  must  be  458.  It  must  appear  that  Uie  eon- 
stated  therein:  Wiltiama  t.  Laie,  2  tract  isiiKiiqiaifeoEporformanoeinUi. 
EL  ft  K  349.  The  anbscribing  may  in  the  year:  Hedga  v.  Strong,  3  li 
be  done  by  the  party's  attorney  on  13. 

verbal  anthority,   except  in  the  in-  See  mbdivision  6  followed  in  Ctir- 

stance  erpresaly  prorided  for  in  subd.  bitt  t.  SaioA  Oaa  lAgJit  Co.,  6  Or.  405. 

7t  RuUiiberg  t.   Main,   47   Cal.  213.  For  a  general  discussion  of  the  pro- 

What  the  memorandum  Bbonld  con-  visiooa  or  the  statnte  of  frauds,  ws 

tftin  is  Uid  down  in  Joseph  v.  .ffofi,  Brown  on  Sbfttnte  of  Fiaoda    He 

37  Id.  250.     All  that  is  required  is  a  "p^ce  here  will  not  admit  of  a  foil 

note  or  memorandum  signed  by  the  discnssion  of  this  topic. 

octii,i8«a.         I  786.   [776.]     No  evidence  is  admissible  to  cha^  a 

—  person  upon  a  representation  as  to  the  credit,  skill,  or 

representor  character  of  a  third  person,  unless  such  represeutation, 
third  peraona..  qj  some  memorandum  thereof,  be  in  writing,  and  either 

subscribed  by  or  in  the  handwriting  of  the  party  to  bo 

charged. 
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CHAPTER  IX. 

OP    THE     PRODUCTION    AND     EFFECT    OF    EVI- 
DENCE, AND    THE    RIGHTS  AND    DUTIES    OF 

WITNESSES. 

TITLE  I. — By  Whom  Evidence  to  be  Pboducbd. 

n. — Op  thb   Means  op   thb   Pboduction  op 

Evidence. 
m. — Op  the  Mode  of  Taking  the  Testimony 

OF  Witnesses. 
rv. — Op  Affidavits. 
V. — Of  Depositions. 
VI. — Op  the  Manner  op  Taking  Depositions 

OUT  OP  THE  State. 
VII. — Of  the  Manner  of  Taking  Depositions 
in  the  State. 
VHI. — Op  General  Rules  op  Examination. 
IX. — Op  the  Effect  op  Evidence. 
X. — Op   the    Rights    and    Duties   of   Wit- 
nesses. 

TITLE  L 

B7  WBOM  EVIDENCE  TO  BE  PRODnCED. 
i  787.    Eridence  to  be  prodnced  bj  p&rtj  having  th«  afSrnuthn. 
8  788.     Alteratioa  in  writing,  who  to  explain. 

8  787.   [777.]     The  party  having  the  affirmative  of  the  oeta,iaa, 
issue  shall  produce  the  evidence  to  prove  it.     Therefore  - 


the  harden  of  proof  lies  on  the  party  who  would  be  de-  prodnasdbr 


ETldencs  to  b» 
^  1        ^  •  prodnoedby 

feated  if  no  evidence  were  given  on  either  side.  ^eanr^r* 

S«e  S  706  [695].  ararments:  Lant  y.  F/erdner,  Se  Cal. 

Bordsn  ot  prool  — One  having  122;  and  tee  Cadierqae  v.  Duron,  49 

the  bnrden  of  proof  ia  not  relieved  Id.  356;  ChriitTnanT.  Bratnard,  61  Id.  , 

therefrom  by  the  opposing  part^'a  SH;  BmotdU  t.  H^oodt,  46  Id.  389. 
anticipitting  hia  oaM  with  negative 

I  788.  [778.]    Theparty  producing  a  writing  as  genu- w.,»TM. 
ine  which  has  been  altered,  or  appears  to  have  been  Aiteratton  in ' 

wHUhb,  who 

altered,  after  its  execution  or  making,  in  a  part  material  to  explain. 
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to  the  question  in  dispute,  shall  account  for  the  appear- 
"  ance  or  alteration.  He  may  show  that  the  alteration  vaa 
made  by  another  without  his  concurrence,  or  was  made 
with  the  coDsent  of  the  parties  affected  by  it,  or  other- 
wise propeiiy  or  innocently  made,  or  that  the  alteration 
did  not  change  the  meaning  or  languj^  of  the  instm- 
ment.  If  he  do  that,  he  may  give  the  writing  in  evi- 
dence, bat  not  otherwise. 


OF  THE  MEANS  OF  THE  PBODUCnON  OF  EVIDENOE. 

1 780.  Snbpona  for  witness  defined. 

1 790.  fiubpceoo,  how  aad  hy  whom  umed. 

I  791.  SubpcBDa,  when  and  to  whom  imied  in  UabIl 

S  792.  SnbpceiM,  how  served. 

9  793.  How  aenred  if  witnea  conoMtled. 

g  794.  FrctoC  of  aerrice  same  as  in  caw  of  -"■"imn. 

S  795.  Wbta  witueaa  obliged  to  Kttead. 

S  798.  Penon  pi:«sent  compelled  to  testify. 

S  707.  SobpcBiM,  diflobedieDce  to,  how  p* 

S  796.  Forfeiture  therefor. 

S  799.  When  wuraut  maj  iaroe  to  bring  witneM. 

fl  800.  Wanant  of  arrest  of  oonunitment. 

8801.  If  witness  be  a  prisoner,  faow'ptodnoed  or  examined. 

§  789.  [779.]  The  process  hy  which  the  attendance 
of  a  witness  is  required  is  a  snbpcena.  It  is  a  writ 
directed  to  a  person,  and  requiring  his  attendance,  at  a 
particular  time  and  place,  to  testify  as  a  witness  in  a 
particular  action,  suit,  or  proceeding  therein  q)6cified, 
on  behfilf  of  a  particalax  party  therein  mentioned.  It 
may  also  require  him  to  bring  with  hioi  any  books,  doc- 
uments, or  other  things  under  his  control  whi<^  he  is 
bound  by  law  to  produce  in  evidence.  ' 
ort.u.1864         g  790.    [780.]     The  subpcena  is  issned  as  foUows:— 

1.  To  require  attendance  before  a  court  of  record,  or 

iind^%o^  at  the  trial  of  an  iasue  therein,  or  out  of  such  court  in 
an  action,  suit,  or  proceecliDg  peadiug  thiBTeiD,  fcy  the 
clerk  of  such  court; 


enbpoBnafor 


ivGoogle 


Sli.m7H.]    UEAKS  09  XPE  PBODCFCnObT  OF  BVIDENCB.  ^Cfr 

i.  To  require  attendance  before  a  comnusaioaer  ap-  9&^  ^^^ 
painted  to,  taie  testimony,  by  a  court  of  the  United, 


States,  ox  a  territory  tbei^eof,  a  eister  state,  or'  any  ioi-  ^'^^^.ow 
eign  country,  by  any  clerk  of  a  court  bf  record,  in  placea 
within  the  jurisdietio^i  of  such  court; 

3.  To  require  attendance  before  the  judge,  justice  of 
the  peace,  or  other  person  authorized  by  law  to  take  the 
testimooy  or  a^Sdavit  of  a,DOther,  by  such  judge,  jus- 
tice of  the  peace,  or  other  person,  in  the  places  withii\ 
tbeir  respective  jurisdiction. 

g  791.  [781.]    The  subpcenas  authorized  by  subdivia-  001.11,1882, 

ions  1  and  2  of  the  last  section,  upon  the  request  of  a 

parly  or  an  attorney  of  the  court,  shall  be  issued  by  the  w'luia^^  to 
clerk  in  blank,  and  delivered  to  such  party  or  attorney,  in  tiuikf" 
who  may  thereafter  fill  up  such  blank  with  the  name  of 
the  witness  or  witnesses  that  he  may  desire  to  be  sub- 
pffiDaed,  and  cause  the  same  to  be  served  as  in  this  title 
required. 

g  792.   [782.]    A  subpcena  may  be  served  by  the  party  petii,iB62, 
or  any  other  person  over  eighteen  years  of  age.     The  - 


1  Subpiena,  how  . 


service  is  made  by  reading  and  showing  the  original,  and  ^ed~ 
delivering  a  copy  or  ticket  containing  its  substance  to 
the  witness  personally,  giving  or  offering  to  him  at  the 
Bame  time  the  fees  to  which  he  is  entitled  for  travel  to 
and  from  the  place  designated,  and  one  day's  attendance 
there.  Such  service  must  be  made  so  as  to  allow  the 
witness  a  reasonable  time  for  preparation  and  travel  to 
the  place  of  attendance. 

§  793.  [783.]     A  sheriff,  his  deputy,  or  some  person  ©ot  u,  uaa, 
specially  appointed  by  him,  but  none  other,  is  authorized  - 


How  Berved 


and  required  to  break  into  any  building  or  vessel  in  u^wiSe^^ 
which  a  witness  may  be  concealed,  so  as  to  prevent  the  **'"^ 
service  of  a  subpcfena,  and  serve  the  same  upon  such  wit- 
ness. 

g  794.  [784.]     Proof  of  service  of  a  subpcena  shall  be  oct,ii,i8ss 
made  in  the  same  manner  as  iii  the  service  of  a  sum-  — '■ 

„  Proof ol 

mons.  —  - 

Prootof  B«rvioB  of  aiuDmona:  Sec  ana,  §  54  [53],  p.  175, 
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rRODUCnON  and  effect  of  evidence.    [Chu-.  IX, 

§  796.  [785.]  A  witness  is  not  obliged  to  attend  for 
'  oral  examination  or  otherwise  at  a  place  outside  of  the 
county  in  which  he  resides,  or  in  which  he  may  be  served 
with  a  subpcena,  unless  his  residence  be  within  twenty 
miles  of  such  place;  except  that,  in  an  action,  suit,  or 
proceeding  pending  in  a  court  of  record,  the  court  or 
judge  thereof,  upon  the  afSdavit  of  the  party,  or  some 
one  on  his  behalf,  showing  that  the  testimony  of  the  wit- 
ness is  material,  and  his  oral  examination  important  and 
desirable,  may  indorse  upon  the  subpcBna  an  order  for 
the  attendance  of  the  witness;  the  service  of  such  sub- 
poena and  order,  and  the  payment  of  double  fees  to  the 
witness,  are  sufficient  to  require  his  attendance,  if  he  be 
served  within  the  state,  in  the  same  manner  as  if  he  re- 
sided in  the  county. 


Oct  u,  ura,         §  796.   [786.]    A  person  present  in  court  or  before  a 

—  judicial  officer  may  be  required  to  testify  in  the  same 

e.^ei£dto    manner  as  if  he  were  in  attendance  before  such  court  or 

officer  on  a  subpcena. 
Oct  u,  UBx  g  797.  [787.]  Disobedience  to  a  subpoena,  or  a  refusal 
■  to  be  sworn,  or  to  answer  as  a  witness,  or  to  subscribe  an 
affidavit  or  deposition  when  required,  may  be  punished 
as  a  contempt  by  the  court  or  officer  before  whom  he  is 
required  to  attend  or  the  refusal  takes  place,  and  if  the 
witness  be  a  party,  his  complaint,  answer,  or  reply  may 
be  stricken  out. 


DlHbedlenco 


0*11,1804         §798.    [788.]     A  witness  disobeying  a  subpcena  duly 

served 'shall  also  forfeit  to  the  party  requiring  his  attend- 

diwbedieDc«.   ance  the  sum  of  fifty  dollars  and  all  damages  which  he 

may  sustain  by  the  failure  of  the  witness  to  attend; 

which  forfeiture    and  damages  may  be  recovered  by  an 

action  at  law. 
M-*^  g  799.   [789.]    In  case  of  the  failure  of  a  witness  to 

When  wmxnax  attend,  the  court  or  officer  before  whom  he  is  required 

ma;  lune  to  ^ 

brias  witncM.  to  attend,  upon  i>roof  of  the  due  service  of  the  subpoena 
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and  the  failure  of  the  witness,  may  issue  a  warrant  to  9^"-  "*2, 
the  sheriff  of  the  county,  requirine  him  to  arrest  the 

,,.         ,.,„,  „  ,  When  waiTMit 

Witness  and  bnne  him  before  the  court  or  omcer  where  parissueto 
his  attendance  was  required. 

§  800.   [790.]     Every  warrant  of  commitment  issued  oot^iJ.ie64 

by  a  court  or  officer  pursuant  to  this  title  shall  specify  ~ ~ — 

therein  the  cause  of  the  commitment;  and  if  it  be  for  J^^^^j 
refusing  to  answer  a  question,  such  question  shall  be  i^S^' 
stated  in  the  warrant.     A  warrant  to  arrest  or  commit  a 
witness  shall  be  directed  to  the  sheriff  of  the  county  in 
which  the  witness  is  attending  or  is  required  to  attend. 

g  801.   [791.}    If  the  witness  be  a  prisoner,  confined  ocLixuea, 

in  a  prison  within  this  state,  an  order  for  his  examina ■ 

tion  in  the  prison  upon  deposition,  or  for  his  temporary  ^prigoDer, 
removal  and  production,  before  a  court  or  oflScer,  for  the  oreiwnined. 
purpose  of  being  orally  examined,  may  be  made  as  fol- 
lows:— 

1.  By  the  court  or  judge  thereof  in  which  the  action, 
suit,  or  proceeding  is  pending,  unless  it  be  a  court  of  a 
justice  of  the  peace; 

2.  By  any  judge  of  a  court  of  record,  when  the  action, 
snit,  or  proceeding  is  pending  in  a  justice's  court,  or 
when  the  witness's  deposition,  afiidavit,  or  oral  ezamina< 
tion  is  required  before  a  judge  or  other  person  out  of 
court; 

3.  Such  order  shall  only  be  made  upon  the  afiidavit 
of  the  party  desiring  the  order,  or  some  one  on  his  be- 
half, showing  the  nature  of  the  action,  suit,  or  proceeding, 
the  testimony  expected  from  the  witness,  and  its  materi> 
ality; 

4.  If  the  witness  be  imprisoned  in  the  county  where 
the  action,  suit,  or  proceeding  is  pending,  and  for  a  cause 
other  than  a  sentence  for  felony,  his  production  may  be 
required;  in  all  other  cases,  his  examination  shall  be 
taken  by  deposition. 
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TITLE    III. 
OP  THE  UODE  OF  TAKIHO  THE  TESTTUONT  OT  WITKESa 
S  802.     TeatimoDy  taken  in  three  modes. 
S  803.     ASd«rit,  definition  of. 
i  SOI.     Dspoaitioiu,  definition  ol 
§  805.     Oral  examination,  definition  of. 
9  806.     AfGdavit  or  depasitioD,  how  taken. 
1 807.     Bow  aDtkentioatsd  if  taken  in  otbei  stkto  or  con&tiy. 

0^11,  iw         I  802.  [792.]     Thetestimony  of  a  witness  ia  taken  in 
OTT       three  modes: — 
aUree      J.    gy  affidavit; 

2.  By  deposition; 

3.  By  oral  examination. 

"■■*"^  §  803.   [793.]    An   affidavit  is  a  written   declaration 

de'flniHonof.    Under  Oath,  made  without  notice  to  the  adverse  party. 
"■■8^9*-  g  804.   [794.]    A  deposition  is  a  written  declaration 

de^tion°ot    ^^^^r  oath,  made  upon  notice  to  the  adverse  party,  for 

the  purpose  of  enabling  him  to  attend  and  cross-examine. 
Oct.  u,  laei  g  805.   [795.]     An  oral  examination  is  an  examina- 

tion  in  the  presence  of  the  jury  or  tribunal  which  is  to 

eiaminstians,  dscide  the  fact,  or  act  upon  it,  the  testimony  being  heard 

by  the  jury  from  the  mouth  of  the  witness. 

Oral  examination  mn«t  be  nnder  oath  or  affiimatioui  See  S  682  [672]. 

Oct.  n,  iu%         §  806.  [796.]     In  all  af^davits  and  depositions,  the 

witness  must  be  made  to  speak  in  the  first  person.     De- 

dep^uionr      positions  shall  be  taken  in  the  form  of  question  and 

answer,  unless  the  parties  agree  to  a  difEerent  mode. 
on.  11, 1S62,         §  807.   [797.}    An  affidavit  or  deposition  taken  in  an- 

— '■ other  state  of  the  United  States  or  a  territory  thereof, 

JiSS'r/ukii!  the  District  of  Columbia,  or  in  a  foreign  country,  other- 
orcountTf.      wise  than  upon  commission,  must  be  authenticated  as 

follows,  before  it  can  be  used  in  this  state: — 

1.  It  must  he  certified  by  a  commissioner,  appointed 
by  the  governor  of  this  state  to  take  affidavits  and  dep- 
ositions in  such  other  state,  territory,  district,  or  coun- 
try; or, 

2.  It  must  be  certified,  by  a  judge  of  a  court  having  a 
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cleik  and  a  aeal,  to  have  been  tak^eq  and  subscribed  be-  ort,u,im 

fore  him,  at  a  time  and  pl^ce  therein  speciEed,  and  tha 

oxisteoce  of  the  court,  the  faet  that  such  judge  i&  a  meia-  cat^  utakeu 
bw  tbereof,  and  the  genuineness  of  hia  si^aature  shall  orowmuy. 
be  (lertiSed  by  the  clerk  of  the  court,  under  the  seal 
tbeieot 

-   TITLE  IV. 

OF  AFFIDAVITS. 
I  SOB.    Affid&vi^  when  nwy  lie  naed. 

J  809.    Wlien  dsponBiit  to  bo  produoed  tor  cFosB-txaimnatian. 
i  SIO.    Proof  of  pnblicatioi)  may  be  nuuie  by  afSdant. 
g  SU.    WbMB  affidATit  may  be  filed,  uid  efEset  theied,  or  ol  *  oopy. 

g  808.   [798.]    An  affidavit  may  be  used  to  prove  the  od  u,  wa 

service  of  a  summons,  notice,  or  other  paper  in  an  action, 

Boit,  or  proceeding  to  obtain  a  provisional  remedv,  the  when  mar 

..  ,  ■.  ,  .  ■,.  betued. 

exammation  of  a  witness,  or  a  stay  of  proceedings,  or 
upon  a  motion,  and  in  any  other  case  expressly  provided 
by  this  code  or  other  statute  of  the  state,  except  as  pro- 
Tided  in  the  next  section. 
§809.   [799.]     Whenever  a  provisional   remedy   has  0(itii,iH2, 

been  allowed  upon  affidavit,  the  party  against  whom  it 

is  allowed  mav  serve  upon  the  party  by  whom  it  was  ob-  nepoQeDtio  ba 

,.,  ,.  ..  ,,.  .         ™,       used  (or  oroa- 

tained  a  notice,  requiring  the  person  making  the  affida-  ezaminauon. 
Tit  to  be  produced  before  some  officer  authorized  to 
administer  oaths,  therein  named,  for  cross-examination. 
Tbereupon  the  party  to  whom  the  remedy  was  allowed 
shall  lose  the  benefit  of  the  affidavit  and  all  proceedings 
founded  thereon,  unless  within  eight  days,  or  such  other 
time  as  the  court  or  judge  thereof  may  direct,  upon  a 
previous  notice  to  his  adversary  of  at  least  three  days, 
he  produce  the  deponent  for  examination  before  the  offi- 
cer mentioned  in  the  notice,  or  some  other  of  like  au- 
thority, provided  for  in  the  order  of  the  court  oc  judge. 
Upon  such  production,  the  deponent  may  be  examined 
by  either  party;  but  a  party  shall  not  be  obliged  to  pro- 
duce a  witness  for  examination  as  in  this  section  pro- 
vided, except  within  the  county  where  the  provisional 
remedy  was  allowed. 
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g  810.  [800.]  Proof  of  the  publication  of  a  document 
■  or  notice  required  by  law,  or  by  an  order  of  court  or  s 
judge,  to  be  published  in  a  newspaper,  may  be  made  by 
the  affidavit  of  the  printer  of  the  newspaper,  or  his  fore- 
man or  principal  clerk,  annexed  to  a  copy  of  the  docu- 
ment or  notice,  specifying  the  times  when  and  the  paper 
in  which  the  publication  was  made.  But  such  affidavit 
must  be  made  within  six  months  after  the  last  day  of 
publication. 

g  811.  [801.]  If  such  affidavit  be  made  in  an  action, 
-  suit,  or  proceeding  pending  in  a  court,  it  may  be  filed 
with  the  clerk  thereof;  if  not  so  made,  it  may  be  filed  with 
the  clerk  of  the  county  where  the  newspaper  is  printed. 
In  either  case,  the  original  affidavit,  or  if  the  same  be 
filed  with  the  clerk,  a  copy  thereof,  duly  certified,  is  pri- 
mary evidence  of  the  facts  stated  therein. 


TITLE  V. 
OP  DEPOSITIONS. 
1 812.    Depoaition,  wbea  viod. 
i  818.     Teltimony  of  witnoss  out  of  tho  state,  yihtn  tifcm  io  aotioii  at  Imt  « 

ptOMeding. 
§  814.    In  Bsma  case  in  tha  state,  when  taken. 
{  81S.    In  mit  in  eqnity. 

oot  u,  in%         §  812.   [802.]     In  all  cases  other  than  those  mentioned 

in  section  808  [798],  where  a  written  declaration  under 

St^  oath  ia  used,  it  must  be  a  deposition  as  prescribed  by 

this  code. 
<w^u,i«3,         8  813.   [803.]    The  testimony  of  a  witness  out  of  the 
state  may  be  taken  by  deposition  in  an  action  at  law,  at 

Dcpoiitioii  of  ...  ...  1 

witDeasoutoi  any  time  after  the  service  of  the  summons  or  the  appear- 
ance of  the  defendant,  and  in  a  special  proceeding  at 
any  time  after  a  question  of  fact  has  arisen  therein. 
oct,a,vai,t»,      §  814.   [804.]     The  testimony  of  a  witness  in  this  state 

— '- may  be  taken  by  deposition,  in  an  action  at  law,  at  any 

wt^win       time  after  the  service  of  the  summons,  or  the  appearance 
of  the  defendant;  and  in  a  special  proceeding  after  a 
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question   of  fact  has  arisen  therein,  in  the  following  Ont.  a,ia74,tt 
cases: —  Depodtlonof 

1.  When  the  witness  is  a  party  to  the  action  or  pro-  state 
ceedjng  by  the  adverse  party;  ^^^^  ^_ 

2.  When  the  witness's  residence  is  such  that  he  is  not 
obliged  to  attend  in  obedience  to  a  subpoena,  as  provided 
in  section  795  [785]; 

3.  When  the  witness  is  about  to  leave  the  county 
and  go  more  than  twenty  miles  beyond  the  place  of  trial ; 

4.  When  the  witness,  otherwise  liable  to  attend  the 
trial,  is  nevertheless  too  infirm  to  attend; 

5.  When  the  testimony  is  required  upon  a  motion,  or 
in  any  other  case  where  the  oral  examination  of  the  wit- 
ness is  not  required. 

Iatb  of  1874,  p.  97. 

§  815.  [805.]  Whenever  a  suit  in  equity  is  at  issue  Feb.g4,i8aa,}3, 
upon  a  question  of  fact,  the  court  may  refer  the  same  to  pimit 
a  referee,  as  provided  in  section  397  [393]  of  this  code, 
to  take  the  testimony  in  the  case,  and  report  the  same  to 
the  court  within  such  time  as  tho  court  may  direct;  the 
court  may  also  direct  the  referee  to  state,  in  his  report, 
the  conclusions  of  fact,  or  facts  and  law,  as  found  by  him. 
In  such  case  the  witness  shall  be  examined  before  the 
referee,  provided  they  reside  within  the  county,  or  within 
twenty  miles  of  the  place  of  hearing  of  the  said  reference, 
and  their  testimony  reduced  to  writing  and  subscribed 
in  the  same  manner  as  in  ordinary  cases  of  reference, 
and  in  case  the  referee  is  directed  to  state  the  conclusion 
of  fact,  or  of  facts  and  law,  found  by  him,  the  testimony 
of  witnesses  residing  out  of  the  county,  and  more  than 
twenty  miles  from  such  place  of  hearing,  may  be  heard 
before  the  referee  by  deposition.  The  referee,  in  taking 
testimony  in  any  case  referred  to  him,  shall  have  all  the 
power  and  authority  conferred  upon  the  court,  so  far  as 
ruling  upon  the  admissibility  of  evidence;  pr(yvided,  hoW' 
ever,  that  either  party  may  except  to  the  ruling  of  the 
referee,  which  exception  shall  be  noted  by  the  referee. 

LswB  of  1SS6,  p.  70.  meat  of  this  an<1  S   307   [393]:   Sea 

Itopoaitioiu.— Effect  of  amend-     Marhv.  Croa,  1 4  Or.  3S2. 
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I SM.  TeMnxmj  of  »  witoesa  ont  of  the  vtato,  bow  taikM, 

I  gl7.  CoQumwioj],  how  uid  bj  whom  ianied. 

S  818.  Intarrogatoriea  msy  be  annexed. 

E  819.  Canteute  of  communon. 

j  82ft  TVial,  when  postponed  therefor. 

1 821.  Bepositioa  token  oat  of  state  before  eonuniHU^i^  oa  notlM  to  adww 

party. 

S  822.  Eitlier  party  may  attend,  or  reqoire  written  mterrogatoTie*. 

Oct  It,  IMS,         g  816.   [806.]     The  deposition  of  a  witness  ov^  of  ihe 

state  may  be  taken  upon  commission  issi;e<l  from  the 

wi^si ontoi  court,  or  without  commission  before  a  commissioner 
t^BD.  appointed  by  the  governor  of  this  state  to  take  depoai- 

tiona  in  other  states  or  countries. 
octu.i8Sii,         g  817.    [807.]    The  commission  may  be  issoed  by  the 

— clerk  of  the  court,  or  by  a  justice  of  the  peace  in  a.  cause 

*■ ■^  *■"      in  his  own  court,  on  the  application  of  either  party,  upon 

five  daya'  previous  notice  to  the  other.  It  shall  be  issued 
to  a  person  agreed  upon  by  the  parties,  or  if  they  do  not 
agree,  to  a  judge,  justice  of  the  peace,  notary  public,  or 
clerk  of  a  court,  selected  by  the  officer  issuing  it. 


whom  limed. 


Notice  of  taking;  depomtioii.  —  time  for  taking  it  did  not  mention  the 

A  depoeitioo.  taken  upon   an  onler  notice  to  be  given  the  adverse  party; 

without  such  notice,  where  the  oppo-  2.  That  no  correct  copy  oE  said  onler 

site  party  haa  not  had  reasonable  no-  waa  served;  3.  That  no  sufficient  no- 

tioe,  ought  not  to  be  read  in  evidence:  tioe  to  take  the  deposition  was  ever 

Bllii  V.  JoKjfnsly,  5  Cal.  444.     It  was  given,  —  the  objection  was  overruled 

held  that  where    a   depoaittoa  was  becanae    the    original    order   of   the 

ttUen  ex  forle,  though  after  notice,  judge,   made  on  aiBdavit,  fixed  the 

and  the  witness  therefor  was  not  sab-  timo  of  notice  at  three  days,  aod  be- 

jectedtoacroas.exaniination,  the  lau-  cause  plaintiff 'scouDBelacknowlec^ed 

gauge   used    by  him  would    be  bus-  service  in  writing  of  a  copy  thereof, 

JicLoualy  regarded;  Spnnrj  v.  Carr,  6  more  than  three  days  before  the  tafc- 

d.  IT.     The  atatate  does  not  require  ing  of  the  deposition;  and  it  was  hdd, 

that  tlie   notice   ahould    specify   the  that  there  waa  no  error  in  the  above 

officer  before  whom  the  deposition  is  ruling;  AUtoood  v.  Fi-icU,  17  Id.  37. 

to  he  taken;  WUUamt  v.  C/iadboumt,  Proof  of  service  of  the  notice  may  be 

6Id.C51.    It  beingohjectcd  byplain-  made  orally  as  well  as  by  affidavit: 

tiff  to  a  deposition:  1.  That  the  copy  Hobim  v.  Dag,  43  Id.  483. 
of  the  order  of  tho  judge  fixing  the 

octu,is42,         §  818.   [808.]     Such  interrogatories,  direct  and  cross, 

intcrrogatoriM  *^  *^^  respective  parties  may  prepare,  to  be  settled  by  the 
^eied.        clerk  or  justice  in  a  summary  manner  as  to  the  form 
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thereof,  if  the  parties  disagree,  may  be  annexed  to  the  oci  u,  im, 

commission,  or  when  the  parties  agree  to  that  mode,  the 

examination  may  be  without  written  interrogatories. 

§819.   [809.]     The  commifiBion   shall    authorize  the  octu.iMi 
commissioner  to  administer  an  oath  to  the  witness,  and 


to  take  his  deposition  in  answer  to  the  interrogatories,  irbuto 
or  when  'the  examination  is  to  he  without  them,  in  re- 
fipect  to  the  question  in  dispute,  and  to  certify  the  depo- 
sition to  the  court  in  a  sealed  envelope,  directed  to  the 
clerk  or  justice  who  issued  the  commission,  or  other  per- 
son designated  and  agreed  upon,  and  forwarded  to  him 
by  mail,  or  other  usual  channel  of  conveyance. 
Form  of  c«rtiflcata:  S«e  Chrk  t.  SBi»,  9  Or.  128. 
§  820.   [810.]    A  trial  or  other  proceeding  shall  not  be  oot  n.  vea, 

postponed  by  reason  of  a  commission  not  being  returned, ■ 

except  it  appear  by  affidavit  that  the  testimony  of  the  pa>tpon«l^a 
witness  is  material  and  necessary,  and  that  proper  dili-  Mmmiaaion 
gence  has  been  used  to  obtain  it.  tertimonr. 

3ca  §  178  [177]. 

g  821.   [811.]    The  deposition  of  a  witness  out  of  this  oct  u,  iks. 

state  and  in  any  other  of  the  United  States,  a  territory  — '■ 

thereof,  or  the  District  of  Columbia,  may  also  be  taken  taken ont "t 

,     .  .      .  ■    .     T    1  ,  .  the  slate  be  tore 

before  a  commissioner,  appointed  by  the  governor  of  conmiMionec 
this  state  to  take  depositions  in  such  other  state,  terri- 
tory, or  district,  upon  giving  to  the  adverse  party  eight 
days'  notice  of  Uie  time  and  place  of  examination,  the 
name  of  the  commissioner  and  the  witness,  if  the  distance 
of  the  place  of  examination  from  the  place  where  the  tes- 
timony is  to  be  used  do  not  exceed  fifty  miles,  and  on« 
day  in  addition  for  every  additional  twenty-five  miles. 
Votice:  See  S  817  [807]. 
§822.   [812.]    Either  party  may  attend  upon  snch  0cLii.iB»a, 

examination,  and  examine  the  witnesses  upon  oral  inter- 

rogatories,  hut  if  either  party  by  written  notice  to  the  may^&id 
■other,  within  three  days  from  the  service  of  the  orifdnal  written  intei- 
notice,  require  it,  it  shall  be  taken  upon  written  inter- 
rogatories, to  be  settled,  if  not  agreed  upon,  by  the  same 


,v  Google 


(jQg  PRODUCTION  AND  EFFECT  OF  EVIDENCK     [Chap.  DC, 

o^u.uei     officer  and  in  the  same  manner  as  in  case  of  deposition 

upon  commission;  and  in  such  case  the  deposition  shall 

be  taken,  certified,  and  directed  by  the  commissioner  in 
the  same  manner  as  a  deposition  upon  commiBsion, 


TITLE  Vn. 

OF  THE  UANNEB  OF  TAHINQ  DEPOSITIONS  IN  THB  STATE. 

1 823.     DepodtUnt  in  the  state,  whan  taken,  and  notice  ti)er«oL 

S  82i.     How  taken,  either  partjr  may  attend. 

S  826.     CertificatA  of  officer. 

8  826.    Depotition,  how  and  to  whom  delJTered  or  forwarded. 

%  827.    Onoa  token,  may  be  lued  by  either  party.     ObjeotionB  to  lelevanoy 

S  828.    Depodtioa  and«t  nbdiviaionB  2,  3,  or  4,  proof  beforo  naod.    When 

taken  npon  inaoffioient  notioe, 
1 829.     Once  taken,  may  be  read  at  any  time.     Exdiuion  of  any  portion  of 

depoaitiDn. 

>■  g  823.  [813.]  Either  party  may  take  the  testimony  of 
a  witness  in  this  state  by  deposition,  in  the  cases  allowed 
by  this  code,  before  the  clerk  of  the  [a?]  court  of  record, 
or  other  person  authorized  to  administer  oaths,  on  giving 
the  adverse  party  previous  notice  of  the  time  and  place 
of  examination,  the  name  of  the  officer  and  the  witness; 
such  notice  shall  be  at  least  three  days,  if  the  distance 
of  the  place  of  examination  from  the  residence  of  the 
person  to  whom  the  notice  is  given  do  not  exceed  twenty- 
five  miles,  and  one  day  in  addition  for  every  additional 
twenty-five  miles,  iinless  the  court  or  judge  thereof  by 
order  prescribe  a  shorter  time.  When  a  shorter  time  is 
prescribed  the  order  shall  be  served  with  the  notice. 


g  824.  [814.]  Either  party  may  attend  upon  such  ex- 
-  amination  and  examine  the  witness  upon  oral  interroga- 
tories. The  deposition  shall  be  written  by  the  officer 
taking  the  same,  or  by  the  witness,  or  by  some  disinter- 
ested  person,  in  the  presence  and  under  the  direction  of 
such  officer.     When  completed,  it  shall  be  read  to  or  by 


,v  Google 


Trr.  YO,  S  827.1    TAKING  DEPOSITIONS  IN  THE  STATE.  gQy 

the  witness,  and  subscribed  by  him.     Before  subscrib- ogrH-iwA 
inc  it,  the  witness  shall  be  allowed,  if  he  desire  it,  to ■ 

.         ,  .   .  How  token. 

correct  or  explain  any  statement  in  the  deposition,  but  *"'"^^? 
anch  statement,  although  corrected  and  explained,  shall 
remain  a  pact  of  the  deposition. 

§  825.   [815.]    The  ofBcer  taking  the  deposition  shall  ^^"^ 

append  thereto  his  certificate,  under  the  seal  of  his  office, " 

if  there  be  a  seal,  to  the  effect  that  the  deposition  was  SS^mS"* 
taken  before  him,  at  a  place  mentioned,  between  certain 
houra  of  a  day  or  days  mentioned,  and  reduced  to  writ- 
ing by  a  person  therein  named;  that  before  proceeding 
to  the  examination,  the  witness  was  duly  sworn  to  tell 
the  truth,  the  whole  truth,  and  nothing  but  the  truth; 
that  the  deposition  was  read  to  or  by  the  witness,  and 
then  by  him  subscribed. 
Fonn  of  cartiflcate:  Sse  Clark  v.  Slllt,  9  Or.  128. 

g  826.  [816.]    The  officer  taking  the  deposition  shall  og^u.  UH 
inclose  the  same  in  a  sealed  envelope,  directed  to  the  ~  ~ 


fonratdtO. 

person  as  may  by  writing  be  agreed  upon,  and  deliver  or 
forward  the  same  accordingly,  by  mail  or  other  usual 
channel  of  conveyance. 

g  827.  [817.]    Adeposition  taken  pursuant  to  the  pro-  oi)tsa,i8Tt»i 
■visions  of  this  chapter  may  be  used  by  either  party  upon  once taken 
the  trial  or  proceeding,  against  any  party  giving  or  re-  bjTeither 
ceivingthenotice,subjecttoalllegal  exceptions.     Butno  gtmt,p.a». 
objections  can  be  made  at  the  trial  to  the  relevancy  of  the 
testimony  or  the  form  of  the  interrogatory,  unless  the 
Bame  appear  by  the  deposition  or  written  interrogatories 
to  have  been  taken  at  the  time  of  the  examination  or  the 
Bottling  of  such  interrogatories.    Section  824  [814],  except 
the  first  sentence  thereof,  and  sections  825  [816]  and 
826  [816],  shall  apply  to  depositions  taken  oul  of  the  state 
on  oral  interrogatories. 
Lawiof  1874,  p.  99.  y,  Dt^,  4314.480.    Amotioaoumot 

OttJectltmB  to  ovidonce.  —  Objeo-  be  made  to  nippreM  Uie  r«*ding  of  * 
tion  to  a  deposition  cannot  be  made  depoaitim;  tfie  objection  mnrt  ba 
unless  taken  wfaen  it  is  offered  in  evi-  made  whan  it  ii  omred  in  evidenoei 
deooe: /<»iciT.i;otM,9CaL70;  f0M«    JfiSi  t.  i>un%,  3  Id.  »k 
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oct^u,uw,         S828.   [818.]     If  a  deposition  be  taken  under  eubdi- 
visione  2,  8,  or  4  of  section  814  [804],  before  the  same 

BeposltloiiB  L         J' 

"mi  w"**     *^^         uaed,  proof  shall  be  made  that  the  witnoaa  did 
2iSlion*8ii      reside  beyond  the  service  of  &  subpoena,  or  that  he  still 
iiunmeient      continues  absent  or  infirm,  as  the  case  may.  be.     A  depo- 
irregniaritr.     sition  taken,  whether  in  the  state  or  without,  upon  insuf- 
cient  notice  or  otherwise,  not  substantially  in  conformity 
with  the  provistons  of  this  chapter,  may  be  excluded  from 
the  case,  unless  such  insufficient  notice  or  other  omis- 
sion has  been  waived  by  the  consent  or  conduct  of  the 
adverse  i»rty. 
ort.M.i8T<.87.      g  829.   [819.]    When  a  deposition  has  been  once  taken, 
Depo^tion       it  may  be  read  in  the  same  action,  suit,  or  proceeding,  or 
wtSS^  "  ^^  ^"y  <>*li^^  action,  suit,  or  proceeding  between  the  same 
EzcinBioa  ot    parties^  or  their  representatives  upon  tlie  same  subject, 
Sepoaiuon.      and  18  then  to  be  deemed  the  evidence  of  tlie  party  read- 
uor.BBT.        ing  it-     When  any  portion  of  a  deposition  is  excluded 
fi-om  a  case,   so  much  of  the  adverse  examination  as 
relates  thereto  is  excluded  also. 
I*wsof)874,j..  M. 


between  difTereul  parties  t 


OF  THE  GENERAL  RULE3  OF  EXAHINAIIOH. 

1 6M  Ordar  of  proof,  how  T^^nlated. 

f  S31.  WitoMaea  not  nuder  ezamiiuttoD  Dwy  be  ezdnded. 

%  S32.  Interpreter  awom,  when. 

j  333.  Court  m^  oontrol  mode  of  intetrogation. 

1 834.  Direct  Mtd  cron-eziiiiimBtioo  defined. 

1 835.  Leading  qoastionii  defined. 

{  836.  When  wibieaa  may  testify  or  refreali  hia  memoty  from  wiitiii^ 

%  687.  Oion-eZBDiinatiaik,  &a  to  what  it  ezteodi. 

B  8S8.  Puty  prodnoing  witnera  not  allowad  to  inq^avdi  hit  «radit  bf  (rtt 

denoe  of  bad  chanoteF. 

B  S39.  Witneu,  how  re-examined. 

i  SM  How  witneae  impeached. 

I  Ml.  Suns  nbjeet. 

I  Bt2.  Bridenee  of  good  diaracter,  when  allowed. 

1 943,  Writing  ibowD  to  witueu  ma;  be  inopaeted  by  odreise  ptiir. 

S  844,  Judge  or  juror  may  ba  called  m  a  wttnen. 
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§  830.    [820.]     The  order  of  proof  shall  be  regulated  J^^- w«2- 

by  the  sound  discretion  of  the  court.     Ordinarily,  *he T 

party  beginning  the  case  shall  exhaust  his  evidence  be-  boTrregulawd. 
fore  the  other  bsgins.  aot  im 

Bii^t  to  beeiu  ftnd  r»i^y,  and  that  time:  Bam^  -v.  SUjAen*,  8  Or. 
ordar  of  proofT  Seegl96IlM],anIe,  444.  But  in  abaenoe  of  directioii  o( 
g.  294.  the  coort,  a  party  toay  introduce  hit 

Order  q/jpn^it  subject  to  tho  rag-  proof  ia  his  own  order;  Oordoa  v. 
nlBting  discretion  of  the  court;  Lick  v.  Searing,  8  Cal,  BO;  Palmer  v.  McCttf- 
Dka,  37  Col.  44fi;  Bud  the  court  may  jfa-ty,  16  Id.  334;  bo  lon^  as  the  proof 
at  a  particular  tXai^B  of  the  trial  re-  is  relevant,  and  not  incompetent: 
ceive  or  refuse  particolar  evidencs  at    CroatU  v.   Whdan,  44  Id.  202. 

§831.    [521.]     If  either  party  require  it,  the  judge  octn,i862, 

piay  exclude  from  the  court-room  any  witness  of  the  ad-  — 

verse  party  not  at  the  time  under  examination,  so  that  nn^t^Mmi. 
he  may  not  hear  the  testimony  of  other  witnesses.  SxciudSf* 

Ezcladan  of  witnewM.  —The  Goaat  Hep.  1G4  (Utah).     The  excla- 

eircumatance  of  a  witneaa  in  a  crim-  aion  of  witnsaaes  on  the  part  of  the 

inal  action  haviae  remained  in  courts  proascutiou,  on  the  motion  ot  the  de- 

and  heard  tbe  evideaoe  oC  other  wit-  fendant,  rests  very  mach  in  the  dis- 

nessea,  in  disobedience  to  an  order  ex-  cietion  of  the  court:  People  y.  Oamttt, 

eluding  him,  is  no  ground  for  reject-  29  Cal.  625. 

ing    his    taatimoiw.      The    witness  Parties  are  entitled  u  of  right  to 

may  be  pnniahed  for  contempt;  Peo-  be  prosent:  Sdavader-r.  Bam,l^  C^, 

fU  V.  Botcoatch,  20  CaL  436.     It  is  174;  andonewhoiaapartyinmtaieat, 

not  error  to  permit  the  prosecution  to  though  not  of  record,  ehonld  not  be 

call    a   witness    who    madvortently  excluded  with  other  witnessea  nptm 

violated   the    order   eicludinK    wit-  an  order  under  lidaseotion:  OAe*(#rT. 

neMes:  People  v.  O'Loughlin,  f  West  Bomr,  &5  CaL  46. 

§  832.  [822.]    When  a  witness  does  not  understand  Oct.  u,  lae^ 

and  speak  the  English  language,  an  interpreter  shall  be 

sworn  to  interpret  for  him.  swoXwuen. 

§  833.   [823.]    The  court  may  exercise  a  reasonable  oct.  u,  isaa, 
control  over  the  mode  of  interrogation,  so  as  to  make  it  - 


as  rapid,  as  distinct,  as  little  annoying  to  the  witness,  ^ISbormode 
and  as  eflfective  for  the  extraction  of  the  truth  as  may  be;  tories."'*'" 
bat  subject  to  this  rule,  the  parties  may  put  such  legal 
and  pertinent  questions  as  they  see  fit.  The  court,  how- 
ever, may  stop  the  production  of  further  evidence,  upon 
any  particular  point,  when  the  evidence  upon  it  is  al- 
ready so  full  as  to  preclude  reasonable  doubt. 

§  834.   [824.]    The  examination  of  a  witness  by  the  Oet.  u,  ue% 
party  producing  him  is  denominated  the  direct  examina-  - 
tion;  the  examination  of  the  same  witness  upon  the  same  c 
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cwtiuisex     The  direct  examination  must  be  completed  before  the 
CT098-examiiiaAion  begins,  unless  the   court  otherwise 

direct. 
OA 11,  lesa,         g  835.   [825.]    A  question  which  suggests  to  the  wit- 
r—  ■  nees  the  answer  which  the  examining  party  desires  is 

3efln*'a'"        denominated  a  leading  or  suggestive  question.     On  a 

direct  examination,  leading  questions  are  not  allowed, 
loorlz?"        unless  merely  formal  or  preliminary,  except  in  the  sound 

discretion    of  the   court,  under  special  circumstances, 

making  it  appear  that  the  interests  of  justice  require  it. 

Xieading     qneatiouB.  —  Tboush    veraal:   Moranv.  Ahbfv,  63  CaL   56; 
leading  quostsonB  are  allowed  to  be    People  v.  Shem  Ak  Foot,  64  Id.  38a 
aaked,  tiua  will  not  be  groaud  for  re- 

ort^ii,i86;^         §836.   [820.]     A  witness   is  allowed  to  refresh   his 

memory,  respecting  a  fact,  by  anything  written  by  him- 

mayt^fyin  Self,  or  Under  bis  direction,  at  the  time  when  the  fact 

rcireEh  his 

wSuq?'^"**  occurred  or  immediately  thereafter,  or  at  any  other  time 
when  the  fact  was  fresh  in  his  memory,  and  he  knew 
that  the  same  was  correctly  stated  in  the  writing.  But 
in  either  case  the  writing  must  be  produced,  and  may 
be  inspected  by  the  adverse  party,  who  may,  if  he  choose, 
cross-examine  the  witness  upon  it,  and  may  read  it  to 
the  jury.  So,  also,  a  witness  may  testify  from  such  a 
writing,  though  he  retain  no  recollection  of  the  particu- 
lar facts;  but  such  evidence  shall  be  received  with 
caution. 
Oct  u,  isea,         §  837.   [827.]     The  adverse  party  may  cross-examine 

the  witness,  as  to  any  matter  stated  in  his  direct  exami- 

examiDMion,    natiou,  or  connected  therewith,  and  in  so  doing,  may  pat 
eiiendi.         leading  questions;  but  if  he  examine  him  as  to  other 
10  Or.  Hi        matters,  such  examination  is  to  be  subject  to  the  same 
rules  as  a  direct  examination. 

BafrMhmg  memoiy.  —See  tlii«  Where  the  witnesa  tu  the  defend- 

rule  applied  to  initiDgB  made  bj  the  ant's  book-keeper,  it  was  held  he  waa 

witness:     PinMAouMr    v.    Hanla,    1  properly  allowed  to  refer  to  the  de- 

We«t  Ooa»t  B«p.  369  (14'eT.);  nnder  feudant  a  books  kept  b;  or  onder  the 

hii    directioii:    Paige   v.    Carter,   64  Bnperritaon  of  iSaa  witDeaa,  to  refresh 

OaL    439.      Memoranda     of     state-  hia  memory  with  i^ard  to  the  pb^- 

menta  'made  to  witness    by  a  pri>-  tiffa  account:    TVeiuhw'J  v.   Ffrilt,  4 

COM*    may  be    referaed   to    to    re-  Cal.  263.     A  witoesa  cannot  testify 

treah  wibiesa's   memory;    People   v.  from  books  of  accoont  in  n^ard  to 

Le   XOy,   S  Wait   Coaat    Re^.   78S.  lalas  which  he  did  not  mak*  la  ps- 
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._     J  -„,                     .„  hoUapartyb 

tostimony  to  go  m  conld  not  Iiavo  in-  v.  Neal,  88  let  287. 
jared  the  case,  and  would  notwairuib  A  witness  Mimot  be  cron-esamined 
a,  reveTBal:  Carroll  t.  Storck,  G7  Ca,!.  u  to  any  fact  which  is  collateral  and 
366.  FUu>tiffputin  evidence  certaiu  irrelevant  to  the  iasne,  merely  to  con- 
deeds,  through  which  he  claimed  to  tradict  him  by  other  evidence  if  Le 
have  deraigned  title  to  the  demanded  should  deny  it,  and  thereby  to  dia- 
premises.  Afterward,  iu  the  progress  credit  his  testimony:  Coomba  v.  Win- 
of  tlia  trial,  the  defendant's  attorney,  dadrr,  £19  N,  H.  1.  If  a  party  croas- 
whilst  engi^ed  in  tiie  crosa-examina-  examining  a  witness  desires  to  exao- 
tion  oE  a  witness  for  the  plaintiff,  de-  ine  him  as  to  matters  unconnected 
sired  ia  inspoct  the  deed^  already  in  witti  the  matters  stated  in  his  direct 
evidence,  but  which  were  in  the  cua-  testimony,  he  mast  do  so  by  mating 
tody  oE  the  plaintiff's  attorney,  and  the  witneoa  his  own:  Ptutadriphia  A 
who  refused  to  submit  tliem  to  the  T.  R.  S.  Co.  v.  SUmvtoa,  14  Pet  MS; 
inspection  of  the  defendant's  attorney.  Floyd  v.  Booard,  G  Watts  &  S.  75. 
On  this  refusal,  the  defendant's  at-  The  supreme  court  hold  the  dootiine 
tome^  moved  the  court  to  compel  the  of  Greenleaf,  sbo.  447,  to  be  that  if 

Slaintiff's  attorney  to  produce  the  the  defendant  sets  up  a  defense  not 
Beds  for  inspection,  and  on  his  re-  necessarily  involved  in  the  denial  of 
fosal  to  produce  them,  to  strike  them  the  plaintiff's  case,  but  conaisting  of 
oat  as  evidence.  The  motion  was  de-  new  mutter,  the  defendant- must  wait 
nied,  and  the  ruling  of  the  court  was  until  after  his  opening  before  he  offers 
held  error:  Pope  v.  DcUton,  40  Id.  proof  to  this  new  matter.  But  the 
C38.  A  witness  called  by  the  prose-  rule  is  wholly  different  when  all  the 
cotion  in  a  criminal  case,  to  prove  defendant,  on  his  cross-examination, 
statements  tnade  by  the  defendant,  wishes  to  disprove  by  the  plaiutiff's 
may,  while  on  the  stand,  refresh  his  witness  is  the  very  case  that  witness 
'  momory  by  a  reference  to  a  written  has  made:  Jadaon  v.  Feather  Eiver 
memorandum  made  by  him  at  the  W-  Co.,  14  Cal.  23;  AWieit  v.  Men- 
time  or  soon  after:  Pome  v,  Colta,  49  rfew/ioV,  25  Id.  213;  People  v.  Strong, 
Id.  166.  30  Id.  150;   WtaUurbee  v,  Zlunn,  32  Id. 

Where  a  witness,  seeing  a  deed,  108.     He  cannot  be  asked  an  irrele- 

and  his  signature  as  a  deed,  says  he  vant  question  to  test  his  moral  sense: 

is  sure  that  he  saw  the  party  eieaute  ConmunraMoOA  v.  Shaw,  i  Cush.  593; 

the  deed,  though  he  now  has  no  rec-  S.  C,  60  Am.  Dec.  813.     It  is  not  ir- 

ollection  of  the  fact,  this  has  been  relevant  to  ask  the  witness  whether 

held  sufficient  proof:  Baaell  v.  Coffin,  on  a  former  occasion  he  did  not  tes- 

8  Pick.   142;  Jaelaon  v.  C/iTiaanan,  4  ttfy  differently  i  See  g  S41  [S31],  po«(. 

Wend.  277.  A  witness  may  be  cross-examined  in 

OroH-exnminatlon.  —  The  cross-  regard  to  testimony  given  in  another 

examination  must  be  confined  to  the  action  involving  the   subject-maHer 

issue,  and  must  be  responsive  to  the  oE  {he  present   controversy,   and  it 

direct    examination:     Thornbar'f    v.  wiU  not  be  mled  out  as  being  upon 

Hand,  7  Oal.  661.     But  it  ought  to  matter  of  record,  of  which  the  record 

be  tdlowed  a  very  free  ranee  within  is  not  produced:  Moran  v.  Abbep,  C3 

the  subject-matter  of  the  dlEect  ex-  CaL  66. 

anunation.  Thewitneas  may  be  sifted  A  party  who  has  not  yet  opened 
as  to  every  fact  touching  the  matters  his  own  case  cannot  be  aUowed  to  in- 
as  to  whioh  he  testifies,  so  that  his  trodace  it  by  a  cross-exaoiination  of 
temper,  bearings,  relation  to  the  par-  the  witness  of  bis  adversary.  It  fre- 
tiee  and  the  cause,  his  intelligenoe,  qoently  happena  tJiat  both  sides  of  * 
the  accuracy  of  hia  memo^,  hia  dis-  case  stand,  m  part,  npon  commoa 
position  to  tell  the  truth,  lus  means  territory,  or  are  founded  in  part  upon 
of  knowledee,  his  general  and  partic-  the  same  or  cognate  facts.  Where 
ular  acquaintance  with  the  subject-  such  are  the  conditions,  the  course  to 
ntsHer,  nay  be  fully  tested :  Harper  be  pursued  mnst  inevitably  be  left  to 
V.  ioniptni/,  33  Jd.  M7.  And  on  Iris  fie  discretion  of  the  judge  below; 
cross-examinstton,  a  witness  may  be  snd  bis  ruling  cannot  be  regarded  as 
asked  any  question  which  tends  to  a  legitimate  subject  for  a  bill  of  ex- 
test  his  accuracy,  veracity,  or  credi-  ceptions:  TItomtott  v.  Hoot,  36  CaL 
btlity;    «qi«cially   dionld  courts    be  t&i  EllmoJoer  v.  BucUeg,  IG  So-g.  k 
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R.  72;  Barlx  v.  MiUer,  7  Ciiah.  647;  the  examination  may  be  showii  by 

_  I   QreenL   Et.,   secB.   445-447.     But  crou-eiamination:  Ptopb  v.  Bamm, 

the  crora-examiDatioii  cannot  be  used  62  Cal.  380. 

to  elicit  aiuwers  which  will  cousti-  Impeachmautof  witiiABMa:  S«a 


tole  part  of  the  plaiutiff'B  case:  Orid-    thenextfour 

U]/\.  Boggt,  021^1^1.     Biaaofwit-        Ftiril^e  Of  witneM  to  decline 

new  towarda  tlia  parly  coodacting    to  anawer:  See  §  837  [827],  anle. 

0^11.  i8»*  §838.   [828.]    The  party  produciug  a  witness  ia  not 

r~  allowed  to  impeach  his  credit  by  evidence  of  bad  char- 

w»neM  not  ^cter,  but  h©  may  contradict  him  fay  other  evidence,  and 

^^|^^*u,  may  also  show  that  he  haa  made  at  other  times  state- 

°'*^"'  ments  inconaistent  with  his  present  testimony,  as  pro- 

»^.«a  vided  in  section  841  [831]. 

U  Or.  t2a.  *■  -* 

Impeaching    ana's    own    wit-  Biehmond,  10  Yerg.  343;  CuduorA  y. 

new.— The  rule  atated  inthia  sec-  South  Carolina  Im.  Co.,  i,  Bich.  416; 

tion  has  been  applied  in  innumerable  S.  C,  65  Am.  Bee.   692;  bo  if  the 

caaea.      A  large  coUoction  of  tbcBe  phuntiff  calls  a  witnesa,  bat  does  not 

caasB  will  be  found  in  the  note  to  itur£-  use  him,  and  be  ia  used  by  the  other 

halUT  V.  Edwardt,  16  Ga.  fi93;  S.  C,  party,  he  may  be  impeached  by  the 

60  Am.  Dec.  749-752.     See  the  rule  plaintiff:   Bebee  t.    Tinlxr,   2  Root, 

weU   stated  in  SmII  v.   Gregorg,  37  160,      Wbero  one  party  tnakea  the 

Mich.  600,  where  the  retuoiu  for  its  witaesB    of   the   opposite   party  his 

eziatence  are  given.  own,  he  ia  by  the  rule  under  discns- 

Tbe  geueral  power  which  a  party  sion  estopped  from  impeachinfr  him: 

has  to  contradict  his  witness  and  show  Craiij  v.  Oranl,  6  Mich.  447.     Come- 

the  facts  to  be  otherwise  is  liniitad  to  guantly,  when  the  defendant  in  his 

material  facta  testified  toby  the  wit-  croes-examiuation  of  plaintiff's  witness 

neM.    The  witness's  anawera  to  col-  inquires  of   him    couceming  a  new 

lateral   qaeations    binds  the   party :  matter  not  connected  with  the  pur. 

Fnedlandtr  v.  London  Atrntrante  Co. ,  poss   for  which  be  was  oEFerea  by 

4  Bam.  &  Adol.   193;,5o£v.  Vincent,  plaintiff,  defendant  makes  bimhia  own 

12  Abb.  Fr.  137;  Latcrence  v.  Barlier,  witness  for  the  purpoBOBot  auchques- 

b  Wend.  SOS.     Whore  a  deposition  is  tion,  and  cannot  thereafter  impeach 

taken-  by  both  parties,  neither  party  him:  Fairdiild  v.  Batconib,  33  Vt  417; 

oau  impeach  the  credibility  of  the  de-  FirM  Baftiit  Church  v.  BTVoUgn  lna. 

pouent;  Slory  v.  Saunderi,  8  Humpb.  Co.,  23  How.  Fr.  448;  but  see  Levit 

663.     But  where  tbe  complamt  re-  v.  Hodgdoa,  17  Me.  267. 

foaea  to  read  a  deposition  taken  by  Practice  on  impaochmmt  by 

him,  and  tbe  defendant  reads  it,  the  proof    of    contradictory    atata- 

deponent  is  the  defendant's  witness,  msnta;  See  the  note  io  S  840  [830], 

and  the  complaint  may  introduce  evi-  jMMfc 
dence  to  impeach  him:  Stehmondv, 

o^u.  iat%         §  839.  [829.]    A  witness  once  examined  shall  not  be 

re-examined  as  to  the  same  matter  without  leave  of  the 

uoDoiwitneM.  court;  but  he  may  be  re-examined  as  to  any  new  matter 

upon  which  he  has  been  examined  by  the  adverse  party. 

After  the  examinations  on  both  aides  are  concluded,  the 

witness  shall  not  be  recalled  without  leave  of  the  court. 

Leave  is  granted  or  withheld  in  the  exercise  of  a  sound 

discretion. 
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to  be  the  better  practice  on  asking  the  party  calling  liim,  sven  Bf^ainet  Oct.  U,  1S62, 

permiaaioQ  to  recall  a  witnesB  to  show  the  objection  of  the  advene  party;  j^^ 

to  tbo  coQi-b  what  further  ia  expected  Tu|rr  v.  Healy,  51  Cal.  101. 

to  ba  proved,  and  to  give  reasons  for  Beopening     defeiUB     after    the 

notprovingit  before;  Peop/ev.  J/oan,  argument  for  the  prosecution  has  be- 

3  Id.  632.     Fermittin^  a  party  wbo  gun,  and  permitting  or  refusing  to 

baa  croas-exiunined  awitiiees  to  recall  permit  the  defendant  to  give  forllter 

him  to  cross-eiamine  him  [nrtber  is  a  evidence,  resta  in  the   discretion  of 

matter  of  discretion,  and  the  sapreme  the  court     la  People  y.  So»s,  2  Weat 

court  will  not  interfere  unless  such  Coast  Rep.  201,  the   refusal  of  the 

diacretioQ  has  been  abused.     In  this  court  to  ^rmit  the  defendant  to  offer 

case  the  court  bad  refused  to  allow  a  evidence  m  support  of  his  plea  of  once 

witness   to    be   recalled:    People    v.  in  jeopardy,  as  to  which  no  pvidence 

JTeitfi,  60  Cal.   139;  ^eopU  v.  Moan,  3  had  been  introduced,  aitor  the  proe- 

Weet  Coast  lUp.  632.     So  also  it  is  ecntion  bad  commenced  its  orgament, 

discretionary  with  the  court  to  permit  waa  held  not  error,  no  abuse  oE  die- 

the  re-eiamination  of  a  witnesa  by  cretion  appearing. 

g  840.   [830.]     A  witness  may  be  impeached  by  the  ^^^  i*^ 

party  against  whom  he  wa3  called,   by  contradictory ; — 

.  ,                     ,            .  ,               ,  .  .                    ,                              .       Witness,  how 

evidence,  or  by  evidence  that  hia  general  reputation  for  impeaohed 
truth  is  bad,  or  that  his  moral  character  is  such  as  to  g  q^  ^j^ 
render  him  unworthy  of  belief,  but  not  by  evidence  of  uoriSfc 
particular  wrongful  acts;  except  that  it  may  be  shown 
by  the  examination  of  the  witness  or  the  record  of  the 
judgment  that  he  has  been  convicted  of  a  crime. 

Impeaching  witness  of  oppo-  thatitisbad,  whether,  from  his  knowl- 

site  party:  See  the  note  to  Bint  v.  edge  of  that  reputation,  he  would  be- 

iTiWw.  15  Am.  Dec.  96,  in  which  are  lievethewitnessunderoath:  i)i(/re*n< 

cited    many   cases   whero    the   rules  v.  Ifein;,  46  Wis.  290;  Wilton  Y .  State, 

stated  in  this  section  are  applied.  3  Id.  GOS;  Meynicie  v.  State,  G8  Ind. 

Fracticfl  on    impeaching  wit-  401;  Plallipa  v.  Kinafield,  19  Me.  375; 

uessM:  See  g  841  [831],  port.  S.   C,  36  Am.   Dec.  760;   Ptoplt  v. 

Impeacbment  by  evidence  of  Mather,  4  Wend.  229;  S.  C,  21  Am. 

bad     cltaracter:      See     generally,  Dec.  122;  Cook  v.  Hunt,  24  IlL  536; 

supporting  this  section,  the  cases  m  WeOiahee  v.  Norni,  103  Moss.  665; 

the  notes  to  Evant  v.  Smith,  17  Am.  King  v.  Jluchman,  20  N.   J.   Eq.  313; 

Deo.  76;  and  Pmpfe  v.  Oenaity,  25  Id.  Boglr  v.  Kreiber,  46  Pa.  St.  465;  Ford 

596.  V.   Ford,   7    Humph.   92.     The  wit. 

The  general  character  of  a  witness  Dosses  must  tiret  swear  that  they  know 

may  l>e  shown  for  the  purpose  of  im-  his  general  character  for  truth   and 

peaching  his  credibility,  but  particu.  veracity,   otherwise   they   cannot  be 

tar  acta  or  a  particular  evil  pursuit  heard:    Coolc    v.   Hunt,   24  111.   535. 

cannot  bo  proved;  Crane  v.  Thayer,  When  impeaching  witness  states  that 

18  Vt.  162;  S.  C.  46  Am,  Dec.  142;  he  does  not  know  the  general  chacao- 
State  V,  Slaeldi,  13  Mo.  236;  S.  C,  tor  of  the  witness,  he  should  be  told 
53  Am.  Dec.  147;  PhilUpev.  Kinafidil,  to  stand  aside.     The  impeaching  wit- 

19  Me.  375;  S.  C,  36  Am.  Dec.  760;  uosa  may  be  asked  whether  from  his 
Hart  V.  Jteed,  1  B.  Mon.    166;  S.  U.,  knowlcdgo  of  general   reputation  of 

.  35   Am.  Dec.   179;  CamTnonwealtli  v.  the  other  witness  he  would  believ6 

Cliurdall,  7  Met  B38;  S.  C,  45  Am.  him  under  oath:  People  v.  HaUier,  4 

Doo.  229.  VVond.  229;  S.  C,  21  Am.  Dec.  122; 

ITie  proper  form  of  interrogatory  is  People  v.  Stelcr,  19  Wend.  569;  Peo- 

firat  to  ask  the  impeaching  witness  pie  v.  J)anis,  21  Id.  309;  Slate  v.  Bot- 

whether  he  knows  the  character  or  well,  2  Dev.  209,  211.     The  witness 

repotatinn    of    the    witness    in    his  cannot  be  aiked  witlioot  prelimina- 

neighborhood;    then  whether    it    is  ries,  "Would  you  !>elievo  him  under 

good  or  bad;  sjid  then,  if  be  answers  oathT"    The   witness   must  first  bd 
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uked,    "Do  yon  kuoir  the  KetieriJ  hagei  on  his  knowledge  of  the  vric- 

repiitatioii  of    tbia  witness  t'    then,  qcbs's  reputation:   Peopie  v.    Rector, 

~  "  Frdm  your  Icnowledgii  of  Lie  reput&-  19  WeniL  669; /"foij/eT.  Jfo/A^',  4  Id. 

tion   would  you  believe   liim  under  229;  S.  C,  21  Am.  Dec.  122;  Chett  v. 

oftthT"    HiB  opiniod  aa  to  the  wi^  Chisa,l  Penr.  4  W.  32;  aC.,2I  Am. 

neas'a   credibility  on  oath    must  be  Dec.  3!)0. 

g  841.  [831.]  A  witness  may  also  be  impeached  by 
"  evidence  that  he  has  made,  at  other  times,  statements 
inconsistent  with  his  present  testimony;  but  before  this 
can  be  done,  the  statements  must  be  related  to  him,  with 
the  circumstances  of  times,  places,  and  persona  present; 
and  he  shall  be  asked  whether  he  has  made  such  state- 
ments, and  if  so,  allowed  to  explain  them.  If  the  state- 
ments  be  in  writing,  they  shall  be  shown  to  the  witness 
before  any  question  is  put  to  him  concerning  them, 

fractica  on    impeacliiiig  wit-  33  Gratt.  413;  Lanjliame  v.  ConuHoa- 

to  tha  firounds  of  im-  iceaUh,  76  Va.  1012. 

S  [828]  and  MO  [830],  Impoaehmoot  by  showing  by  a  wit- 

n  this  topic,  tlie  very  neu  that  another  witness  luaat  other 

to  Allen  V.  State,  T3  times  made  contradictory  Btatcmenta 

7G2-77G.       This    section  doetinot  lay  fonndationforsustainiiuc 

merely  decUres  the  pre-existing  com-  pn>of  by  the  former  of   the  Utters 

mon-kw  rule:  Shcppard  v.  Yocum,  10  reputation   for    truth    and  veracity: 

Or,  402.  Sheppardy.  Toatm,  10  Or.  403. 

Laying  foundrUion. — An  attorney  That  the  foundation  for  introducing 
who  desires  to  impeach  a  witness  of  contradictory  statements  may  b« 
the  opposite  party  by  proving  that  he  properly  laid,  counsel  must,  on  croaa- 
has  made  statements  conceroing  ma-  examination,  oak  the  witness  whether, 
terial  matters  inconsistent  with  or  at  a  certain  time,  at  a  certun  place, 
contradictory  to  his  testimony  on  the  under  certain  circumatoacos,  men- 
trial  must  first  lay  the  proper  founda-  tioning  such  as  would  be  likely  to 
tion  before  ho  can  legally  introduce  direct  the  mind  of  the  witness  to  the 
eridenco  oC  the  supposed  contradic-  occasion,  and  to  and  in  tlio  premnce 
tory  declarations.  While  be  is  cross-  of  certain  persons,  hemadBsnehstote- 
examining  the  witness  to  l>e  im-  ments.  If  tho  questioa  is  reasonably 
peached,  ho  must  ask  him  whether  or  specific  in  these  particulars,  so  as 
not  he  has  said  or  done  what  is  in-  probably  to  direct  the  mind  of  the 
tended  to  be  proved  for  the  purposs  witness  to  the  occasion,  and  tho  wit- 
of  impeaching  him.  It  is  necessary  ness  denies  directly  or  qualiSedly  tba 
to  do  this  in  order  that  the  witness  making  of  tlie  statements,  the  foun- 
may  have  an  opportunity  to  explain  dation  is  properly  laid,  anil  the 
tiie  inconsistency:  QNefii'«  Case,  3  evidence  of  the  contradictory  state- 
Brod.  4  B.  299;  Rejina  v,  St.  Oeorge,  menta  may  be  introdn(»d  at  the 
9  Car.  ft  P.  483,  489;  Rice  v.  Can-  proper  time,  which  iS  when  the  cross- 
t^m/ham,  29Cb1.  492;  Sattonv.  Reagan,  examining  attorney  has  tho  case,  and 
6  Btackf.  217;  8.  C,  33  Am.  Dec.  466;  tho  privilege  of  introducing  evidence: 
Melntiny.  Young,  6  Blackf.  49C;  S.  StaU  v.  McDonakl,  8  Of.  113;  S/iep- 
0.,  39  Am.  Dec.  443;  Weiiaorpffia  v.  pard  v.  Yocuni,  10  Id.  402;  Palmer  ». 
Stale,  7  Blackf.  186;  Stale  v.  Angeb,  HmglU,  2  Birb.  210;  Pendleton  v. 
32  La.  Ann.  407;  Able  v.  Sliietds,  7  Empire  etc.  Co.,  19  N.  Y.  13;  Sloaa  v. 
Mo.  120;  Statf.  v.  Davui,  ia  Id.  391;  Railroad, ^lti.^2S■,0afflley  v.  Pfopir, 
X«  V.  CAixi/«y,  3  Koyes.  225;  PoftrAin  50  IiL  423;  Matt  v.  HwUon  Hirer 
T.  AstorIiui.Co.,Wi(.Y.2GS:Eprrgo:t  Rrid/eCo.,  84  Id.  50;  OUbertv.  Sn^f, 
V.  Carpenter,  17  Wfiid.  419;  Stat^  v.  5  Lans.  289;  Ecerion  v,  Ca,rpetaer,  17 
WrigU,  75  N.  C.  439;  Da.cU  v.  FratJx,  Woad.  419;  Stv.te  v.  Patteraon,  2  Irod. 
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34fi;  S.  C,  38  Am.  Dec.   699;  King  IF  ibe  witness  Kdmits  m&king  tbe  Oct.  11, 1B62, 

V.  WiiJ>,  20  Ohio,  87.  contradictory  Btat«menta  imputed  to  8^31. 

Wbere  ths  proper  fonudatioa  con-  him,  of  couree  no  furtbur  proof  o( 

not  be  l&id  bec^nse  tbe  witness  sought  them  is  necessuy,  and  it  ia  therefore 

to  be  discr«dito<l  ia  dead,  proof  of  the  inadmissable.     But  ia  order  to  admit 

oontradictory  Btateaent  will  not  be  this  proof,  it  ia  not  neceBsary  that  the 

admitted:   State  v.   Jolaeon,   30  Ia.  witness  should  deny  positively  that  he 

Ana.  871.  nuide  tbe  statements.     If  be  says  he 

It  is  not  anfficiont  in  laying  the  does  not  remember,  or  does  oot  reool- 
foundatioQ  for  the  introduction  of  Icct,  whetbcr  or  not  bo  made  snch 
prior  contradictory  statemeats  to  give  statements,  or  engaged  in  sncb  a  con- 
only  tho  name  of  the  person  to  whom  vursation,  this  is  a  sufBcient  founda- 
the  statements  were  made,  but  the  tiou  For  the  admission  of  proof  of  the 
circumstanceB  likely  to  recall  the  oc-  statements  or  conTersatiou:  Pajnie  v. 
caaiou  to  the  witness  must  also  be  Slai^.  CO  Ala.  80;  Jona  v.  People,  2 
mentioned:  Pendlelon  v.  Eiupi.t  etc.  CoLSSljiSeafi,  v.Siafe,  1  Ga,2]3j  S.  C, 
Co.,  19  N.  Y.  13.  The  place  where  M  Am.  Dec.  041;  Meyncke  v.  State, 
ths  contradictory  atatoments  were  68  Iiid.  401;  Smith  v.  People,  2  Mich, 
mode  must  not  be  omitted  from  the  413;  A'utt  v.  A'ufe,  41  N.  H.  GO,  67, 
question:  Hill  v.  Gusi,  65  Ind.  45.  68;  Oitgg  v.  Jamison,  55  Pa.  St,  408; 
But  reosonaUo  certainty  in  dedcribiuK  People  v.  Jadoon,  3  Park.  C'r.  590. 
tbe  time  and  place  of  tho  makiug  of  If  tbe  witness  neither  admits  nor  de- 
tbe  statements  is  sufficient:  Peiidle-  uics  the  atatemeut,  it  is  competent  to 
Am  V.  Bmrirt  tic  Co.,  19  N.  Y.  13.  pro-re  it:  JEayv.  Be??,  24  III.  444;  Bea- 
The  rale  "is  satisfied  when  the  attcn-  gan  v.  ilabry,  3  Baxt.  168,  A  few 
tionof  the  witness  is  called  with  rca-  cases  hold  tliat  tbe  witness  must  deny 
sonable  certainty  to  thesubject  of  the  positively  the  making  of  the  state- 
previous  declarations.  The  precise  mcnta:  Croatej)  v.  Page,  7  Car.  &  P. 
words  need  not  be  repeated,  and  in  780;  Pain  v.  BeetbtH,  1  Moody  ft  E, 
many  coses  tbe  precise  time  could  not  20;  Longv.  J/Uclicoci,  9  Car.  ft  F.  619; 
well  be  stated,  and  yet  the  witnesa  Wigpiaav,  Iloiman,  5  Ind.  002;  Me  \^es/ 
might  be  as  CuUy  guarded  against  im-  v.  Jilmi;  7  Id.  590. 
iraaition  aa  if  the  exact  language  and  Coatradietiag  by  tariUen  ttalementa. 
time  bad  been  given";  A'tlaon  v.  /wr-  —  When  it  is  sought  to  impeach 
MR,  24  Ala.  9;  8.  C,  60  Am.  Dec.  a  witness  by  letters,  or  other  writ- 
442,  444.  Where  a  witness  is  called  iogs  written  by  him,  and  contajn- 
to  contradict  another  witneas,  who  log  statements  contradictory  to 
has  stated  that  certain  expressions  bia  testimony,  the  writing  most 
were  used,  tbe  proper  practice  ia  to  Gut  l«  shown  to  tbe  witness,  and 
ask  whether  such  expressions  were  tlien  he  may  be  aaked  whether  he 
tued,  without  putting  tbe  quoetiou  in  wrote  it.  The  proper  course  is  to  put 
a  general  form,  by  inquiring  what  the  writing  into  the  hands  of  the  wit- 
waa  said:  Fc.raiera'  Mut.  Fire  Ins.  Co.  neas,  or  to  attach  it  to  bis  interroga- 
V.  Bair,  87  Pa,  St.  124;  People  v.  Ak  torics,  and  then  to  ssk  him  whether 
Yvle,  GO  Col.  05.  But  where  a  wit-  it  is  his  writing:  Stamper  v.  Grifen, 
neas  in  cross-examination  denies  hav-  12  Ga.  450;  Petk  v.  ParcKtn,  52  Iowa, 
ing  used  particular  expressions  in  the  40;  Leonard  v.  Kinosleu,  50  Cat.  G28; 
presence  of  tbe  parties,  the  apposite  Slfplient  v.  People,  19  M.  Y.  549;A''«to- 
counsel  examining  a  person  to  contra-  txiiiib  v.  Griiamtd,  24  Id.  29S;  Gaffncg 
diet  ths  witness  is  not  at  liberty  to  v.  I'ei/ple,  50  Id.  223;  Callanaav.  Sham, 
lead  his  witness  by  reading  from  liia  24  Iowa,  441;  see  Randolph  V.  Wood- 
brief  the  words  denied.  Per  the  con-  aUx!:,  35  Vt.  291.  It  ia  not  proper  to 
venation  spoken  of  being  in  tlie  pres-  state  the  contents  of  the  letter  to  the 
ence  of  the  parties,  and  evidence  of  witness,  and  ask  liim  if  ho  wrote  such 
itself  cannot  lie  thus  used,  but  the  a  letter;  the  letter  must  be  shown  to 
witness  must  be  asked  what  passed  him:  Queen'/  Case,  2  Brod.  ft  B.  230; 
on  that  occasion:  IlalleU  v.  Coaaena,  2  ilofdonald  v.  Eoane,  1 1  Com.  B.  930. 
Moody  ft  R.  238.  Ths  precise  words  Bight  Of  witneM  to  explain.  — 
used  m  making  a  prior  contradictory  Tbe  witness  has  the  right  to  explain 
statement  need  not  1»  proved:  OouUl  whathe  saidon  the  previous  occasion, 
V.  Norfolk  Lead  Co.,  9  Cush.  338j  and  cannot  be  renuired  to  giv6aoate- 
8.  C,  67  Am.  Dec.  50.  IE  the  sub-  gorical  answer:  Wa^ingloi,  v.  Stale, 
stance  of  it  is  proved,  it  is  sufficient:  G3  Ala.  189;  see  Henderson  v.  State, 
Armetroi^  v.  H^aluiltT,  19  Ala.  61.  TOId.29.     Atalleventa,  uponthere- 
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j^rcorrajy  JX5  tmn  of  eudexce.    [chap.  ii. 


fciBit  i  ^^^TT^  ocTtsin  cntadic- 
BV7  If  nil  all  iBi  J  >tate,  apui  tba 

W  a  Bj  a-  what  tha  eonverMtiw 
ma  K  Ike  nrnriaa  qwcified:  Haiqi 
T.  .s**.  S  Afck  S3:  BaidtnoK  t. 
ite^  70  U.  3;  SMe  t.  Fiiitfey,  U 


-~::^-     E-ir: 


/oi^  57  Id.  IISl 
a  aBBot  be  uked  u  to  tha 
of  Uie  icciued  for 


tk>  (naeCGiMD  b 


-«e  of  the  good  character  of  a 

■■  ptrrj  i=  —  >"  »ini;5:':I-;  ia,  acini  acdoB,  suit,  or  proceed- 

\- 1-  TT-'ita  \z*  ii=:>i  therein  inTolve  his  character,  nor 

rf  a  wiinesi  i=  ar-v  *t:i;:ii.  scii,  or  pioceeding,  until  the 

diarac'er  of  £::;!i  Ti:neE5  has  been  impeached. 

■vMiaBaaf  tadcfeaivctir:  Sae  for  ■iiilii,  if  tbe  defeoM  introdnM 

I  M»  ;^a>;.  TiJf  w  wpectiBg  the  dunctcr  of 

■ndiMce  rf  BVoA  AnMCtw  s  tk>  dcecHco,   dw  proaccntiMi    in&jr 

■Iwan  pnfcnj  »diuc~:^  «Vb  tkfl  p™    «-^' .»—...- 

B«^t  to  I«  jatMiiai.-   /fy»  t.        Witi 

Gmdrx.  13  AU  ^13;  /-^iiy^  t.  BmL  g>wnl 

3  Weit  Com*  Rep.  97j>.    If  drfc^-  «ce  mad  qmiet  if  witmesa  hu  never 

■■ri  —uw  tfa>t  » witnen  caUni  by  brati)  SBch  repatiUiaii  diacosaed;  dot 

1  haa  becB  coorictnl  viU  tba  tcfool  to  allow  anch  qoea- 

1  Bay,    in  tioa  be  deemed  fatal  error  if  acoosed'i 

■  to  prora  good  reflation  baa  beea  estsbliabed 

^  rttne«  for  by  bbdj  ■iUteaw,  and  no  eridenca 

troth  aad  iaiegrit;  in  tbe  coaBBoity  to  impeach  tba  nine  baa  been  oflcred 

vbov  be  I  nidi  I  ii  good:  Prapk  ▼.  by  the  pmecntian:  Ptopk  t.  JTooa, 

/fftwrf^  Sa  CU.  S33L    Oa  a  biU  3  West  Com*  Rep.  632. 

ocLu,iat         g  843.  [833.]    Whenever  a  writing  is  shown  to  a  wit- 

ness,  it  mav  be  inspected  by  the  adverse  party,  and  if 

t!^1SSS>5«?    proved  by  the  witness,  shall  be  read  to  the  jury  before 
plrtr-'"*'      his  testimony  is  closed,  or  it  shall  not  be  read,  except  on 

recalling  the  witness. 
prt,u.i8a4  g  844.  (834.]  The  judge  himself,  or  any  jnror,  may 
be  called  as  a  witness  by  either  party,  but  in  the  former 
case  it  is  in  the  discretion  of  the  court  or  judge  to  order 
the  trial  to  be  postponed  or  suspended,  and  to  take  place 
before  another  judge. 


MCdlDd' 


TITLE  IX. 

OF  THE  EFFECT  OF  EVIDEM(» 

S  S15.    Jin7  judges  of  tbe  effect  of  erideocc^  to  be  iiubneted  on  oertain 

".  §  846.   [835.]    The  jury,  subject  to  the  control  of  the 
court,  in  the  coses  specified  in  this  code  are  the  judges  of 
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the  effect  or  value  of  evidence  addressed  to  them,  except  ott.xi,i852, 

when  it  is  thereby  declared  to  be  conclusive.     They  are, 

however,  to  be  instructed  by  the  court  on  all  proper  tteeffncioi " 
occasions. 

1.  That  their  power  of  judging  of  the  effect  of  evi-  gg;^ 
deoce  is  not  arbitrary,  but  to  be  exercised  with  legal  dis-  \l  gj;  ^. 
cretion,  and  in  Bubordination  to  the  rules  of  evidence; 

2.  That  they  are  not  bonnd  to  find  in  conformity  with 
the  declarations  of  any  number  of  witnesses,  which  do 
not  produce  conviction  in  their  minds,  gainst  a  less 
nntnber,  or  against  a  presumption  or  other  evidence 
satisfying  their  minds; 

3.  That  a  witness  false  in  one  part  of  his  testimony  is 
to  be  distrusted  in  others; 

4.  That  the  testimony  of  an  accomplice  dugbt  to  he 
viewed  with  distrust,  and  the  oral  admissions  of  a  party 
with  caution; 

5.  That  in  civil  cases  the  affirmative  of  the  issue  shall  so&ua. 
be  proved,  and  when  the  evidence  is  contradictory,  the 
finding  shall  be  according  to  the  preponderance  of  evi- 
dence; that  in  criminal  cases  guilt  shall  be  established 
beyond  reasonable  doubt; 

6.  That  evidence  is  to  be  estimated,  not  only  by  its 
own  intrinsic  weight,  but  also  according  to  the  evidence 
which  it  is  in  the  power  of  one  side  to  produce  and  of 
the  other  to  contradict;  and  therefore, 

7.  That  if  the  weaker  and  less  satisfactory  evidence  is  i*or.*a 
offered  when  it  appears  that  stronger  and  more  satisfac- 
tory was  within  the  power  of  the  party,  the  evidence 
offered  should  be  viewed  with  distrust. 


TITLE  X. 

OP  THE  EIGHTS  AND  DUTIES  OF  WITNESSES. 

S  846.  WitnesB  boand  to  atteod  when  gnbpceiiaed. 

S  S47-  Wliat  questions  witness  bound  to  answer. 

%  618.  Right  of  witUMa  to  protection. 

S  349;  When  witness  protected  frora  arrest. 

8  850.  To  make  affidavit  if  ureeted. 

S  851.  Conrt  may  discbarge  witness  from  arrest 
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Right  of 
vrltneaito 
protection. 


PRODUCTION  AND  EFFECT  OF  EVIDENCE.     [CHAf .  IX, 

g  846.   [836.]    It  is  the  duty  of  a  witness,  dnly  served 

-  with  a  subp(Bna,  to  attend  at  th^  time  appointed,  with 
a  any  papers,  books,  documents,  or  other  thing  under  his 

control  required  by  the  subpcsna,  to  answer  all  pertinent 
and  legal  questions,  and  unless  sooner  discharged,  to  re- 
main till  the  testimony  is  closed;  but  a  witness,  at  the 
end  of  each  day's  attendance,  may  demand  of  the  party 
or  his  attorney  the  payment  of  his  legal  fees  for  the  next 
following  day,  and  if  not  then  paid,  he  is  not  obliged  to 
remain  longer  in  attendance. 

g  847.   [837.]    A  witness  shall  answer  questions  legal 

-  and  pertinent  to  the  matter  in  issne,  though  hia  answer 
may  establish  a  claim  against  himself.  But  he  need  not 
give  an  answer  which  will  have  a  direct  tendency  to  sub- 
ject him  to'  punishment  for  a  felony,  or  to  degrade  his 
character,  unless,  in  the  latter  case,  it  be  as  to  the  very 
fact  in  issue,  or  to  a  fact  from  which  the  fact  in  issue 
would  be  presumed.  This  privilege  is  the  privilege  of 
the  witness,  and  the  objection  cannot  be  made  by  a  party 
or  his  attorney;  but  a  witness  must  answer  as  to  the  fact 
of  his  previous  conviction  for  felony. 

Privile^  of  wltiiesB  to  decline  ptt  v.  Ktltey,  24  N.  V.   74;  Floyd  v. 

to  aii«w«r:  See  tho  note  to  Fria  v.  Slate,  7  Tex.  217.     The  witness  may 

BruQUr,  21  Am.  Dec.  65,  where  many  be  required  to  explain  how  the  qnes- 

Ouee  HupportiDg  the  ralee  in  tliis  sec-  tion  will  affect  him:  People  v.  Mather, 

tion  are  cited.  4Wend.229;  S.  C,  21  Am.  Dec  122; 

When  the  witncaa  claims  hia  privi-  SmUhard  v.  Raford,  G  Cow.  254. 

legs,  the  coart  is  to  decide  whatLer  The  priTilega  i»  thst  oF  the  witneat, 

the  qneetion  u  of  aach  a  character  and  may  be  waived:   Slatt   v.  Wtid- 

that  the  witneaa  need  not  answer  it:  teorth,  65  Me.  234;  8.  C,  20  An.  Bcp. 

SSraehaer  v.  State,  9  Wis.   140;  Peo-  GSS;  People  v.  Bodint,  1  Denio,  281. 

§  848.   [838.]    It  is  the  right  of  a  witness  to  be  pro- 

-  tected  from  irrelevant,  insulting,  or  improper  question'^, 
and  from  harsh  or  insulting  demeanor;  to  be  detained 
only  so  long  as  the  interests  of  justice  require  it;  to  be 
examined  only  as  to  matters  legal  and  pertinent  to  the 
issue. 

§  849,   [839,]    Every  person  who  has  been,  in  good 

-  faith,  served  with  a  subptena  to  attend  as  a  witness  be- 
n  fore  a  court,  judge,  commissioner,  referee,  or  other  officer, 

is  exonerated  from  arrest,  in  a  civil  case,  while  going  to 
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the  place  of  atteadance,  necessarily  remaining  there,  and  c^ 
returning  therefrom.     The  arrest  of  a  witness  contrary  - 


,  Wllnees,  when 

to  this  section  is  void,  and  when  willfully  made,  is  a  con-  protected  iron 

tempt  of  the  court;  and  the  officer  making  it  is  responsi- 
ble to  the  witness  arrested,  for  double  the  amount  of  the 
damages  which  may  be  assessed  against  him  therefor, 
and  is  also  liable  to  an  action  at  the  suit  of  the  party 
Bfirving  the  witness  with  the  subpcena,  for  the  damages 
sustained  by  him  in  consequence  of  the  artest.  • 

FriTilsga  from  arrwt.  —  Airit-  370;  Ptnoa  v.  Pardee,  6  Hun,  477; 

iiai,whanmatt«ndAiiceotiaconrt  of  S.  C.,  «u6  ncni  Penan  v.   QrUr,   06 

jnitice,  u  not  protected  from  arrest  N.Y.  124;  S.  C,  24  Am.  Rep.  35;  £r«a 

OD  1  crimin&l  proaecation;  Lnt  from  v.    Bromn,    13   Abb.    Pr.,  N.   S.,  297; 

■mat  (m  civil  process  a,  witness  is  Bnliiniier  v.  Elliot,  72  N.  C.  Q9G;  while 

pnitacted,iiotoiil;»-bi]einatteiidiuice  attending  a  police  court  as  a  proseoa- 

oo  tbfl  court,  but  when  going  to  and  tor:  Montague  v.  Harrium,  3  Com.  B., 

ntomiiig  from  it;  in   otber  words,  N.   S.,  292;  while  attending  a  Tcfar- 

aado,  MorOtido,   el  rtdftindo.      And  ence   before   a  master    in   vacation: 

Uie  nila  is  the  aama  whether  the  wit-  Vincent     v.      Wiitton,     I     Rich.     197; 

nen  attends  voluntarily  or  on   com-  Iluddraon  v.  Praer,  9  Phila,   C5;  or 

piliioil,  and  whether  the  tribunal  he  the   execution  of  a  writ  of  inquiry: 

attends  beaconrt  ondjury,  or  a  com-  Wallers  v.  Reest,  7  Mo.  34;  attending 

miaooner  or  other  omcct  authorized  the  resistror'a  office  with  hia  aolieitor 

to  taka   testimony;    1   Wharton   oa  to  settle  the  t«rma  ot  a  decree;  New- 

Bridenos,  2d  ed.,  sec.  389;  1  Gceoul.  ton  v.  Aehan,  6  Hare,  310;  or  before 

Kt.,  14Ui  ed.,  oeca.  316-31S.  an  arbitrator  under  a  rule  of  court: 

Many  of  the  cases  go  further  than  Spenee  v.  Stetearl,  3  Eaat,  89;  Moore 

to   exempt    a  witness    from    arrest  v.  AoolA,  3  Ves.  350;  ortogivcu  depo- 

umtgIj,  Bud  even  hold  tho  service  of  aition  nnilor  a  rule  of  court:  VnUed 

a  nnniuons  or  other  proccas  to  be  an  Stales  v,  E'Jrne,  9  Serg,  k  R.  147;  at- 

inTisioa  of  the  prerogative  of  tho  wit-  tending  beioic  commiasionera  of  bank- 

aeu;  and  aa  to  non-resident  witnoases  ruptcy  aa  a  party  or  witness:  Exports 

cooing    into  the   state,   courts   will  Burt.  2  Mont.  Jf.  Silt.  6^;  Ardingv. 

bold  such  service  to  be  void,  while  as  FiouKr,  8  Term  Uep.  534;  Ex  parte 

to  tnddent  witnesses,  though  the  ser-  HfUby,  1  Dea.  k  Ch.  10)  KinJKdU  Cote, 

vice  may  be  valid,  courts  wdl  usually  9  Ben.  38;  Matthews  v.  Ti^fU,  87  N.  Y. 

•ct  it  aside:    Dungaa  v.   Miller,   37  5GS;   where  a  defendant  attends  on 

N.  J.  L.  63;  Haltey  v.  Sleicarl,  4  Id.  the  hearing  of  a  motion  against  him: 

36S;  ParlxT  v,  Hotdd^,  1   WaU.   Jr.  Brttmieij  v.  Holland,  5  Vea.  2;  attend- 

272;  filter  V.  JlMiuon,  3  Duer,  C22;  ing  before  a  master  on  a  warrant  to 

3l(u»es  v.  ColviUe,  45  N,   J.   L.    113;  producepapera:  Franl^jn  v.  CoVown- 

S.C.,46  Am.  Rep.  754.  I  Madd.  £''"      ..--..--.  ..—  -  .- 

<rfais  privilef^  is  said  to  e):tend  to  commissio 

every  case  where  attendance  is  a  duty  32. 

in  conducting  any  proceeding  oi  a  The  witness  is  exempt  from  arrest 

judicial  nature:   1  Greenl.   Kv.,  ace.  during  the  time  of  attendance  on  the 

317.     Thns  witnesses  or  parties  have  court  or  tribunal,  and  while  going  to, 

been  ield  exempt  from  sflcU  arreat  iu  remaining  at,  and  returning  Irom  the 

the  following  instances,  while  coming  court,  and  this  is  held  te  include  the 

Tolnntarily  t«  attend  court:  Solanion  time  during  which  a    person    is    in 

V.   Umlerhill,  1  Camp.  22H;  or  while  the  town  where  the  court  ia  held  prior 

coming  in  pursuance  of  a  subpoina:  to  the  day  on  which  the  case  is  likely 

Didiiuoit'a  due,  3  Harr.  (Del.)  517;  to  be  heard  (where  the  witness  cama 

while  voluntarily  attending  from  an-  into  town  several  days  before  the  day 

other    atate:    Juaeaa    finni:    v.    Mc-  of  trial):  Exparte  TillUann,  2  Stark. 

Spidan,  5  Bisa.  64;  Tliompaona  Case,  470;  Fervie  v.   Perue,  5  H.  L.  Caa. 

132  Matt.  428;  S.  C,  23  Am.  Rep.  G71;  wliilo  dining  in  the  evening  after 
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Oetll.Un       •'ttMiding  oonrt  all  day:  LyiUfixt-7.  ment  of  on  sxuminatidD:   £1:  pirtt 

tm CasTttron,  2  W.   Black,    1113;   while  Tem^,  2  Ves.  *  B.   395;  ii  juirti 

waiting  in  tlia  vicinity  of  the  court  Rauell,  1  Bosc,  278;  while  retnrning 

for  his  canss  to  La  called:  ChUderaton  from  attenduace  on  a  court:  Etttti 

T.  Barrett,    U  Ewt,   439;   Ex  parte  Cam,  3  Dian.  33;  RkhardM  v.  Soid- 

Bura,  1  Wash.  G.  C.  166;  dnrmK  a  «an,  2  Va.  Cas.  381;  HamTaDA^di. 

detention  of  a  month  u  a  witnen  be-  Rott,  7  Jonea,  629;  vhile  in  a  tulor 

loreamaiter:  Brtmmv.  2icDerniolt,Z  shopontbeway home:  Fiav.Coonibt, 

Zred.  Ea.  438;  or  while  detained  in  3  Nev.  &  M.  212;  or  while  wiidDg 

townhefore  an  examiner:  Biirkv.  Hig-  mfeuntfoinKpiotBre-Bhopontbein;, 

oitu,  2  Hosan,  110;  OtU>  v.  PhSlipton,  not  an.  unTsa«uahle  time:  JjiaSf  t. 

1  "BMm.  ft  H.  19;  or  during  an  adjoom*  ,  1  Cromp.  &  U.  579. 

ortjU, ui%         g  850.    [840.-]    But  the  officer  making  the  arrest  ia  not 

liable  in  any  way  therefor,  unless  the  person  claiming 

pfocore  the  exemption  make,  if  required,  an  affidavit  stating, — 

"w™-  1.  That  he  has  been  served  with  a  subpoena  to  attend  • 

as  a  witness  before  a  court,  judge,  or  other  officer,  speci- 
fying the  same,  the  place  of  attendance,  and  the  action, 
Buit,  or  proceeding  in  which  the  subpoena  was  issued; 
and, 

2.  That  he  has  not  been  thus  served  by  his  own  pro- 
curement, with  the  intention  of  avoiding  an  arrest. 

The  affidavit  may  be  taken  by  the  officer,  and  exon- 
erates him  from  liability  for  not  making  the  arrest,  or 
for  discharging  the  witness  when  arrested. 
octii,ia«t         g  851.   [841.]     The  court,  judge,'or  officer  before  whom 

the  attendance  of  the  witness  is  required  may  discharge 

cbu^'^TS^  a  witness  from  an  arrest  made  in  violation  of  sectioii  349 
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CHAPTER  X. 

OF  EVIDENCE  IN  PARTICULAR  CASES,  PROCEED- 
INGS TO  PERPETUATE  TESTIMONY,  AND  OATHS 
AND  AFFIRMATIONS. 

TITLE  I. — Op  Evidence  in  Particular  Cases. 

II.  —  Of  Proceedings  to  Perpetuate  Tesh- 

MONY. 

HI. — Of  Oaths  and  Affirmations. 


OP  EVIDENCE  IN  PARTICULAE  CASES. 
)  352.    An  offar  in  writing  equivalent  to  tender. 
i  S53.    Whoever  pays  or  deliven  outitled  to  receipt. 
i  SH.    ObjoctionB  to  tender  mnat  be  specified. 
i  853.    Roles  Eor  conatming  descriptioii  of  real  property. 
{  SflG.    Offer  at  compromise  not  an  admissian,  but  particular  faota  admitted 

may  bo  ahown. 
iS57.    Confesiion  of  adultery  in  anit  for  diasolntion  of  marriage  contract. 

g  852.   [842-3    An  offer  in  writing  to  pay  a  particular  oot  u,  iwa, 
snm  of  money,  or  to  deliver  a  written  instrument  or  - 


specific  personal  property,  is,  if  not  accepted,  equivalent  ^iSnl' '" 
to  the  actual  production  and  tender  of  the  money,  in-  ^ndli.  ^^ 
struraent,  or  property.  laotBii. 

Flea   of  tander,  effect   a»  to    bat  thia  section  does  not  diapenw 
coat*:  See  S  561  [661].  with  readiness  and  ability  to  fulfill 

OSbr  of  payroent,  ate — An  offer    the  offer,  and  the  bnrden  of  establish- 
to  pay  a  debt  is,  under  this  section,  a    ing  reai^eaa  and  ability  to  comply 
snmdent  tender,  and  snch  tender  will    with  the  offer  is  on  the  party  Timlniig 
discharge  a  lien  created  by  a  chattel    it:  Ladd  v.  Maeon,  10  Id.  3(^ 
mortgage:  Barlel  v.  Lope,  6  Or.  321; 

§  853.    [843.]    Whoever  pays  money,  or  delivers  an  oet.  ii,  ism, 

instrument  or  property,  is  entitled  to  a  receipt  therefor, • 

from  the  person  to  whom  the  payment  or  delivery  is  or  aeUTen?^ 
made,  and  may  demand  a  proper  signature  to  such  re-  receipt 
ceipt  as  a  condition  of  the  payment  or  delivery. 

g  854.   [844.]    The  person  to  whom  a  tender  is  made  oet.  ii,ue3^ 

shall  at  the  time  speciiy  any  objection  he  may  have  to 

the  money,  instrument,  or  property,  or  ho  must  be 


,v  Google 


g22  MISCBLLA27EOU3  FEOCESDDiGS.  (Ckat.  X. 

Oct.  11,  utt,     deemed  to  have  waived  it;  and  if  the  objection  be  to  the 

amount  of  money,  the  terms  of  the  instrument,  or  the 

toiderrourt     amouut  or  kind  of  property,  he  must  specify  the  amount, 

terms,  or  kind  which  he  req^uires,  or  be  precluded  from 

objecting  afterwards. 
0|t^ii,i862,         §  855.  [845.]    The  following  are  the  rules  for  con- 

struing  the  descriptive  part  of  a  conveyance  of  real  prop- 

tonsiruing       eptv,  when  the  construction  is  doubtful,  and  there  are 

descflpuoaoi  * 

re»i  properly,  jjo  other  Sufficient  circumstances  to  determine  it: — 
uoi.aiH.  !■  Where  there  are  certain  definite  and  ascertained 

particulars  in  the  description,  the  addition  of  others, 
which  are  indefinite,  unknown,  or  false,  does  not  frustrate' 
the  conveyance,  but  it  is  to  be  construed  by  such  partic- 
ulars, if  they  constitute  a  sufficient  description  to  ascer- 
tain its  application; 

2.  When  permanent  and  visible  or  ascertained  boun- 
daries or  monuments  are  inconsistent  with  the  measure- 
ment, either  of  lines,  angles,  or  surfaces,  the  boundaries 
or  monuments  are  paramount; 

3.  Between  different  measurements  which  are  incon- 
sistent with  each  other,  that  of  angles  is  paramount  to 
that  of  surfaces,  and  that  of  lines  paramount  to  both; 

4.  When  a  road  or  stream  of  water  not  navigable  is 
the  boundary,  the  rights  of  the  grantor  to  the  middle  of 
the  road,  or  the  thread  of  the  stream,  are  included  in  the 
conveyance,  except  where  the  road  or  bed  of  the  stream 
is  held  under  another  title; 

5.  When  tide-water  is  the  boundary,  the  rights  of  the 
■  grantor  to  low-water  mark  are  included  in  the  convey- 
ance, and  also  the  right  of  this  state  between  high  and 
low  water  mark; 

6.  When  the  description  refers  to  a  map,  and  that 
reference  is  inconsistent  with  other  particulare,  it  con- 
trols them,  if  it  appear  that  the  parties  acted  with  refer- 
ence to  the  map;  otherwise  the  map  is  subordinate  to 
other  definite  and  ascertained  particulars. 

3)o»oription  generally.  — It  was    gnnied  pramiaea,  it  wu  rMmcded  aa 

held  that  irhsn  one  deed  referred  to    of  the  Mime  effect  aa  if  the  utter  mi 

j.KnoIbEC   foe   a   dMcrigtion    uf    the    oo^ed  iuto'Uie  deed  itMdf:   F«M«aT. 


ivGoogle 


Tit.  U,  3  858.]    FROCEXDINOS  TO  FEBPBTUATB  TESTIMOKT. 

Fort,  24  C*l.  4U:  SawtdtrM  r.  Sdinial- 

t!e,  49  Id-  69;  Allen  i.  Bata,  6  Pick,  oonatmctiou  w 

460;  FoMV.  Oiip,  SOId.  121.     When  if  the  intflatioD  of  the  puttes  oonld  ~ 

lines  are  laid  dowa  upon  a  plan,  oad  be  plainly  diacoTered  without  their 

refcTTed  to  aocordingly  ia    a  deed,  aid:  Kin£ail  v,  Baaple,  25  Cal.  441. 
they  are  to  be  reearded  aa  giving  the        If  a  deed  coatains  diiFereat  dee(Ti|i- 

true  deecnptioQ  of  the  parcel,  ae  much  tiona,  one  of  which  appliei  to  laud 

M  if  recited  in  the  deed  itself:   Vance  which  the  m'aiitaT  owned,   and  the 

V.  Fort,  24  Cal.  444;  Davii  v.  Raiw  other  to  laud  which  be  did  not  own, 

/ord,  17  MasB.  207;  Pardtaae  v,  T\f-  the  former  will  be  taken  aa  true  and 

Jiirty,  1  Me.  219;  Thcimaa  v.  PaOen,  13  the  latter  aa  false:  Piptr  v.  Trm,  36 

Id.   329;  hunt  V.  Holland,   14  Mass.  Cal.  607.     An;  description  will  suffice 

140;  ifUfer  V.  CWAim,  4  Ala.  676.     IE  which  identiSes  the  land  granted  with 

but  one  point  can  answer  to  that  set  such  certainty  that  the  ipecific  parcel 

forth  in  the  description,  it  will  be  intended  to  lie  aacertained,  either  by 

sufficient:  Sherman  v.   McCartkg,   57  the  cbUb  oE  the  inatmment  as  applied 

Cat.  507.     To  the   point  that  lioun-  to  the  land,  or  by  aid  of  iho  descrip- 

daries  and  monuments  govern  couTses  tive  portions  of  the  grant:  BatJcM  v. 

'   "  '  '     '     '.  Ltuit,  4  Jforeni^  39  Id.  239. 

§  856.   [846.]     An  offer  of  compromise  is  not  an  ad-  oct.ii,i362, 
mission  that  anything  is  due;  but  admissions  of  particu- 


Offerot  com- 


lar  facts,  made  in  negotiation  for  compromise,  may  be  promiMm 

proved,  unless  otherwise  specially  agreed  at  the  time. 

§  357.   [847.]     In  a  suit  for  the  dissolution  of  the  mar-  oct ".  i»a. 

riaee  contract,  on  the  ground  of  adultery,  a  confession  of 

,    ,  ,       ,  .  .     ,  ,       , .  .  .  Confession  of 

adultery,  whether  in  or  out  of  the  pleadings,  is  not  of  "duitery. 
itself  sufficient  to  justify  a  decree  of  dissolution. 


TITLE  II. 

OF  FROCEEDINaS  TO  FEBPimTATE  TBSIIM0N7. 
%  868.    Eridenoe  may  be  perpetuated. 
t  8S9.     Order  for  examination,  how  obtained. 
8  860.     Serrice  of  the  order  and  notice  in  caae  of  uon-roddento,  by  whom 

§  661.  How  t^sn  sod  where  filed. 

g  662.  Fafieis  filed  with  deposition,  primuy  eridsnce,  what  oL 

I  863,  When  the  deposition  may  be  nsed. 

i  864.  How  objected  to  when  prodnced- 

S  866.  Power  and  doty  of  the  officer  taking  the  depomtion. 

g  858.  [848.]  The  testimony  of  a  witneaa  may  be  M..tBa. 
takep  conditionally  ajid  perpetuated,  as  provided  in  this  Brtdsnos 
title.  "^" 
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§  859.   [849.]    The  order  for  taking  the  testimony  may 

-  be  made  by  any  judge  of  the  circuit  or  supreme  courts, 
upon  the  application  of  the  party  desiring  it,  when  it 
appears  from  the  pntitlon  of  such  party,  verified  as  a 
complaint, — 

1.  That  the  applicant  is  a  party  or  expects  to  be  a 
party  to  an  action,  suit,  or  proceeding  in  a  court  in  this 
state,  or  that  he  has  an  interest  in  real  property  or  some 
easement  or  franchise  therein,  about  which  a  controversy 
may  arise,  which  would  be  the  subject  of  such  an  action, 
suit,  or  proceeding; 

2.  That  the  testimony  of  a  witness,  whose  name  and 
place  of  residence  is  stated,  is  material  to  the  prosecu- 
tion or  defense,  as  the  case  may.be,  of  such  action,  suit, 
or  proceeding,  or  possible  controversy,  and  generally  the 
question  involved  therein,  and  the  facts  expected  to  be 
proved  by  the  witness; 

3.  The  names  and  residence  of  the  adverse  parties  or 
persons  adversely  interested,  so  far  as  the  applicant 
knows  or  can  ascertain  them.  The  judge  may  thereupon 
in  his  discretion  make  an  order  allowing  the  examina- 
tion, prescribing  therein  the  place  thereof,  and  how  long 
before  the  examination  the  order  and  notice  of  the  time 
and  place  therefor  shall  be  served. 

§  860.   [860.]     If  it  appear  that  the  adverse  parties  or 

-  persons  adversely  interested,  or  any  of  them,  reside  out 
of  the  state,  or  are  unknown,  the  judge  shall  direct  that, 
as  to  such  parties  or  persons,  service  of  the  order  and 
notice  shall  bo  made  by  publication,  in  the  same  manner 
as  a  summons.  Upon  proof  of  the  service,  the  deposition 
may  be  taken  conditionally  by  the  judge  who  made  the 
order  of  examination,  or  hy  any  other  officer  or  person 
therein  designated. 

%  861.  [851.]     Every  interrogatory  or  answer,  or  dec- 
~  laration  of  the  witness,  shall  be  taken  down,  unless  the 
parties  otherwise  agree.     The  deposition,  when  com- 
pleted, shall  be  carefully  read  to  and  subscribed  by  the 
witness,  and  then  certified  by  the  judge  or  other  officer 
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or  person  taking  the  same,  and  immediately  thereafter  P^^""'**^ 
filed  in  the  office  of  the  clerk  of  the  county  where  it  was  ^^^^^jnoiZ 
taken,  together  with  the  order  for  the  examination  of  the 
witness,  the  petition  on  which  the  same  was  granted,  the 
notice,  and  the  proof  of  service  of  the  order  and  notice. 

g  862.  [852.]     The  papers  filed  with  the  deposition,  as  ortAi.  lati, 

required  by  the  last  section,  or  a  certified  copy  thereof, 

are  primary  evidence  of  the  facts  stated  therein,  to  show  S'***?^ 
compliance  with  the  provisions  of  this  title. 

§  863.   rSSS.l    If  thereafter  a  trial  be  had  between  the  om.  n.  m2, 
persona  named  in  the  petition  as  parties  actual,  expect- ■ 

.  .,,,,.  ^    ..  '^  DepoilHon. 

ant,  or  possible,  or  their  representatives  or  successors 

in  interest,  upon  proof  of  the  death  or  insanity  of  the 

witness,  or  that  he  is  beyond  the  state  and  his  residence 

unknown,  or  of  his  inability  to  attend  the  trial  by  reason 

of  age,  sickness,  or  settled  infirmity,  the  deposition  or  a 

certified  copy  thereof  may  be  given  in  evidence  by  eithei 

party;  but  in  a  trial  in  a  suit  in  equity,  it  may  be  given 

in  evidence  without  such  proof. 

g  864.  [854.]     The  deposition  so  taken,  when  produced  oct.ii,  laa 

in  evidence,  may  be  objected  to  as  if  it  was  the  oral  testi-  — ■ 

mony  of  the  witness,  except  that  the  form  of  the  inter-  to  when 

•'  ^  produced, 

rogatory  shall  not  be  objected  to. 

g  865.    [855.]     The  judge,  ofiEcer,  or  other  person  tak-  oet.  n,  isea, 

ing  the  deposition  shall  control  the  examination,  to  the 

end  that  the  whole  truth  may  be  declared  by  the  witness,  dutyoitho 
and  if  no  one  appears  other  than  the  applicant,  he  shall  tte depoeiuoo. 
prevent  leading  and  suggestive  interrogatories  by  such 
applicant,  except  when  the  same  may  be  necessary  or 
merely  formal,  and  shall  himself  cross-examine  the  wit- 
ness, concluding  with  the  general  interrogatory  to  the 
effect  whether  the  witness  knows  anything  further  in  re- 
lation to  the  matter  which  would  be  of  benefit  to  either 
party. 

FURTHBH  PROVISIONS  OOKCEBHrHO    PESFETUATIOH   OW  TSSmiOHT. 

B7  an  act  approved  October  22,  1870,  further  proriBion  waa  made  for  the 
perpetuation  of  toatimonj.  That  act  appeared  in  the  etmipilatioa  oF  1ST2  u 
chapter  19,  "Of  Perpetuating  Testimony."  Bnt  the  enrolled  law  in  the  office 
of  the  secretary  of  state  has  no  enactiiig  wordi.     It  is  therefore  omittod  from 
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Further 
proceed In j« 

ol  tattlmonr. 


the  text  of  this  oompilatitm,  but,  in  cmlonaitj  with  the  plan  of  the  work,  ii 
'  prsMrved  in  the  form  of  a  note.     The  act  ia  u  foUowa:  — 

SI-  In  all  CBSBB  where  any  peTson  or  peraona  aball  deaire  to  perpetuate 
the  lemembmnce  of  any  fact,  matter,  or  thing  which  may  relate  to  the  boan- 
dariee  or  improrement  of  land,  name,  or  former  name  of  waterconnea:  Ui* 
name  or  former  name  of  any  portion  or  district  of  eonntry;  regarding  the 
aocieut  ciutoma,  Uwb,  or  usagee  of  the  iiihahit«iits  of  thia  country,  aa  far  u 
the  sane  may  relate  to  the  aetttement  of  land  claima;  or  tonching  the  nuu- 
riage  or  pedigree  of  any  peraon  or  persona;  or  in  relation  to  the  title  of  real 
or  peteonal  property;  or  any  fact,  matter,  or  thing  touching  the  owneiship, 
poesesaion,  or  control  or  aecurity  of  any  estate,  or  any  interest  in  any  esUlc, 
real,  peraonal,  or  mixed,  or  any  private  right  whatever,  —  it  shall  be  lawful  for 
inch  parson  or  persons,  upon  filing  a  petition  on  oath  in  the  circuit  court  of 
the  county  in  which  inch  peraon  or  persons,  or  either  of  them,  ahall  reside, 
setting  forth  the  fact  or  facta  intended  to  be  established,  to  sue  out  from  such 
court  a  conHuission,  directed  to  any  clerk  of  any  court  of  record  in  any  connty 
in  this  state,  or  in  any  county  of  any  state,  territory,  or  district  of  the  TJaitcd 
States,  or  any  foreign  country,  wherein  such  testimony  ia  to  be  taken,  and 
may  thereupon  proceed  to  take  anch  depoeition  or  dcpoeitions  u  shiil  be 
prayed  for  in  said  petition. 

S  2.  It  shall  be  the  duty  of  the  peraon  or  persons  suing  out  such  commii- 
sioD,  aa  aforesaid,  before  proceeding  to  take  such  deposition,  oa  aforesaid, 
to  give  at  least  four  weeks  previous  notice  of  the  time  and  place  when  and 
where  the  same  is  to  be  taken,  together  with  a  copy  of  the  petition  annexed 
thereto,  to  each  and  every  person  who  may  be  known  to  be  interested  in  tb« 
mbjeot-matter  of  anch  deposition,  or  to  his,  her,  or  their  attorney;  or  in 
case  the  peisoa  be  a  Je/ne  ewert,  to  her  hnaband;  or  if  a  minor  or  minon, 
to  his,  her,  or  their  guardian  or  guardiana;  or  if  anch  gnardlaa  or  guardians 
ahould  be  intereated,  to  such  guardian  or  goardioDs  as  shall  be  appointed  by 
the  court  to  defend  the  interests  of  auch  infant  or  infants;  or  in  lien  of  such 
written  notice,  as  aforesaid,  such  petitioner  or  petitioners  shall  cause  a  notice 
in  form  as  aforesaid,  with  a  copy  of  the  petition  thereto  annexed,  as  afore- 
said, addressed  to  anch  persons  aa  may  be  known  to  be  interestad,  u  aforesaid, 
to  be  published  for  four  weeks  successively,  in  some  public  newspaper  printed 
in  the  state,  at  least  eight  weeks  previous  to  the  day  of  taking  such  deposi- 
tion or  depositions. 

S3.  It  ahall  be  the  duty  of  said  clerk  of  aaid  court  of  record,  aa  afore- 
said, to  whom  snch  commission  shall  be  directed,  to  attend  at  the  time  and 
place  appointed,  where  each  and  every  person  who  may  think  bimeeU  or 
heraeU  iatereated  in  the  deposition  about  to  be  takeo,  may  attend,  by  them- 
selves or  attorneys,  and  may  examine  and  cross-examine  such  deponent  or 
deponents;  and  all  such  questions  as  may  be  proposed,  together  with  the 
answers  thereof  by  the  witness,  shall  be  redaced  to  writing,  aa  near  as  poeaible 
in  the  exact  words  of  said  witness,  which  said  questions  and  answers,  when 
reduced  to  writing,  as  aforesaid,  shsU  be  distinctly  read  over  to  the  witness, 
and  if  found  to  be  correct,  shall  be  signed  by  him  or  her  in  the  presence  ol 
said  clerk.  Said  witness,  before  sigQing  his  or  her  depositaoo,  shall  be  swam 
or  affirmed  by  said  clerk  to  tell  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  in  answer  to  the  questions  propounded  to  bim  <^  her,  and  said 
clerk  shall  annex  to  said  deposition  a  certificate  sabscribed  by  him  or  her. 
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sUtiDg  Oai  the  witDUs  was  dnty  sworn  or  affirmed  beFore  testifying,  and  Oct-  S%  UTO. 
tlie  time  and  place  of  taking  the  deposition,  and  that  the  same  waa  oarefally 
read  to  and  anbecribed  by  said  witness;  and  all  each  depogitions  shall  he  aare-  proceedings 
fnlly  sealed  up  and  transmitted  to  the  clerk  of  the  circuit  court  of  the  eoUDty  ^^^Ituaf^n 
from  which  such  coiQinissioii  is  IsBuod,  who  shall  therenpon  enter  the  game  at  ol  (estlmonii. 
lai^e  in  a  book  or  records  for  such  purposes  in  his  office,  and  tball  certify  on 
the  bock  of  such  deposition  that  the  same  has  been  duly  recorded,  and  return 
it  to  the  person  or  persons  for  whose  benefit  it  shall  have  been  taken. 

S  4.  All  depositions  taken  in  manner  and  form  as  hereinbefore  provided, 
and  all  duly  certified  copies  of  the  records  of  such  depositions,  may,  in  case  of 
the  death  of  any  snch  depoaent,  or  in  case  of  inability  to  give  testimony,  in 
c<msequence  of  insanity  or  inability  of  mind  or  body,  or  when  sach  witness 
■hall  be  rendered  incompetent  by  jndgment  of  laws,  or  in  the  event  of  his, 
her,  or  their  removal;  or  in  cose  of  his,  her,  or  their  residence  anywhere  oui 
of  this  state,  may  be  read  as  evidence  in  any  case  to  which  the  same  may  re- 
late; and  all  depositiooa  heretofore  token,  which  are  or  were  permiasible  as 
evidence  in  any  action,  suit,  or  proceeding,  so  far  as  said  depositions  relate 
to  tbe  facts,  matters,  or  things  spociSed  in  section  1  of  this  chapter,  the 
remembrance  of  which  miiy  be  perpetuated,  may  be  used  as  evidence  by 
either  party  in  any  action,  suit,  or  proceeding  between  the  same  parties,  or 
in  relation  to  the  same  property. 


TITLE  III. 
OF  OATHS  AND  AFFIEMATIONa 
Who  authorized  to  take  testimony  and  administer  oaths. 
Form  of  oath. 

Form  may  be  varied  to  suit  witness's  beliaL 
Same  sabject. 
Who  may  affirm. 
Affirmation  equivalent  tooath;  whoa  false  to  be  deemed  perjury. 

§  866.   [856.]    Every  court,  judge,  clerk  of  a  court,  oci.  misea, 

justice  of  the  peace,  or  notary  public  is  authorized  to 

take  testiitiony  in  any  action,  suit,  or  proceeding,  and  uedio"^^ 
such  other  persons  in  particular  cases  as  this  code  else-  **'""'"'^'  "^ 
where  authorizes.     Every  such  court  or  officer  is  author- 
ized  to  administer  oaths  and  affirmations  generally,  and 
every  such  other  person  in  the  particular  case  authorized. 

Oaths  and  afflmuitioiiB.  —  The  in  thiaregard  in  apartof  aparticular 

jurisdiction  and  authority  of  one  ad-  district,  and  ho  acts  within  the  djs- 

ministering  an  oath  must  appear  in  trict,  it  will   be  presumed   that  he 

his  certiticate;  Blandmrd  v.  Bennttl,  acted  within   his  local   jurisdiction; 

1  Or.  328.     IF  he  is  authorized  to  act  Dtnniaoa  v.  Stonj,  1  Id.  Z12. 

§  867.     [857.]     An    oath    may  be    administered    aa  oct  n.  i86a, 
followB:   The  person  who  swears  holds  up  his   hand,  - 


Form  ol  oath. 
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cwtii,i»a,     while  the  person  administering  the  oath  thus  addresses 
r~~~~r7~r~  him:  "You  do  solemnly  swear  that  the  evidence  you 
shall  give  in   the  issue    (or  matter)  now  pending  be- 
tween   and shall  be  the  truth,  the  whole  truth, 

and  nothing  but  the  truth,  so  help  you  God";  if  the 
oath  be  administered  to  any  other  than  a  witness,  the 
same  form  and  manner  may  be  used. 
oM^iLisaa,         g  868.    [858.]     Whenever   the  court  or  officer  before 

which  a  person  is  oflfered  as  a  witness  is  satisfied  that  he 

Bdimnii.terin|  has  a  pecuUar  mode  of  swearing,  connected  with  or  in 

addition  to  the  usual  form  of  administration,  which,  in 

i70r.ssa.        iiig  opinion  is  more  solemn  or  obligatory,  the  court  or 

officer  may  in  its  discretion  adopt  that  mode. 
oc^u,  1864         g  869.   [859.]    When  a  person  is  sworn  who  believes 

" in  any  other  than  the  Christian  religion,  he  may  be 

sworn  according  to  the  peculiar  ceremonies  of  his  reli- 
gion, if  there  be  any  such. 
0*111, 1882,    '.     §870.   [860.]    Any  person  who  has  conscientious  Bcru- 

pies  against  taking  an  oath  may  make  his  solemn  affir- 

affltm.  mation  by  assenting  when  addressed  in  the  following 

manner:  "You  do  solemnly  affirm  that,"  etc.,  as  in  section 
867  [857]. 
Ort.ii,iwz         g  871.    [861.]    Whenever  by  any  provision  of  this 

code  an  oath  is  required,  an  affirmation,  as  prescribed  in 

equivalent  the  last  soctlon,  is  to  be  deemed  equivalent  thereto,  and 
a  false  affirmation  is  to  be  deemed  perjury  equally  with 
a  false  oath. 
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CHAPTER  XL 

OP  COURTS  OF  JUSTICE  AND  JUDICIAL  OFFICERS, 

TITLE   I.  —  Of  the  Supeemh  Coubt. 
11.  —  Op  the  Circuit  Courts. 
in. — Op  the  County  Courts. 
rV.  —  Of  Justices'  Courts. 
V.  —  Of  the  Incidental  Powers  and  Duties 
OF  THE   Courts  op  Justice,  and  the 
Judicial  Officers  thereof. 
VI. — Of  the  Seals  of  the  Courts  op  Justice. 
VII.  —  Of  Miscellaneous  Provisions  respectihq 
Courts  and  Judicial  Officers. 


OF  THE  SUPREME  COUET. 

S  872.  Orguiization  and  jurisdiction;  nnniber  of  jndgea  to  do  bumeoa. 

I  873.  Jurisdiction  under  act  of  1S78. 

i  874.  AppointmeDt  of  clerk. 

S  875.  Payment  oE  clerk's  per  diem. 

I  876.  Clerk  not  to  practice  in  supreme  court. 

f  877.  Appointment  of  crier  and  bailiffs;  payment  of  ofBcen. 

§  872.   [862.]     The  supreme  court  is  created  and  or-  on.  n,  im2 

•  ganized,  and  its  jurisdiction  limited  and  defined,  by  the  —- 

organic  law  of  the  state,  article  VII.  of  the  constitution.  tourt-!°oTgn 
The  mode  of  bringing  a  cause  into  this  court,  and  the  juVit^lctot 
mode  of  proceeding  therein,  is  elsewhere  provided  in  this  'i'"'"""^ 
coiie.     The  presence  of  a  majority  of  all  the  judges  of  the 
court  is  necessary  for  the  transaction  of  any  buaineaa 
therein,  but  any  less  number  may  meet  and  adjourn 
from  day  to  day,  or  for  the  term,  with  the  some  effect  as 
if  all  were  present. 

Election  and  terms  of  office  of  9  8.  anlf,  p-  100.     The  jurisdiction  of 

tbe  supreme  jud^^B;   See  title   1  of  tbesapremccourtiBonlyappellateand 

cbapter  41   of   Miscellaneous  Lairs,  revisory:  fioontv.  jl/cCW,  2  Or.  331. 

and  gee  the  Oregon  Constitution,  art.  An    order  partially  removing  a  case 

7,  antr,  pp.  SO  et  scq.  into  tbe  Uoited  States  district  court 

'^uria^ction  of  supreme  court:  ....... 
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11.  UBX       i>ol'  nvietrable  in  the  BDpreme  court:  peal;  Fattnian  y.  Baumgartntr,  3  Id. 

FkbU  V.  Lanib,   2  Id,   S*0.     By  an  *69. 

attempted  appeal  fram  a  decroe  for  TemUi  of  nipreme  court:  Sea 

want  of  answer,  the  gnpreme  court  the  Oregon  Conatitutioa,  art  7,  i  7, 

acquires  do  other  jurisdiction  over  the  and  note,  ante,  p.  100. 
•abject  than  power  to  iH'mi**  the  np- 

7.1S7B.K  §  873.  The  duties  and  juriadiction  of  said  supreme 
diction  court  and  the  judges  thereof  shall  be  such  as  are  pro- 
""  °      vided  by  the  ■constitution  aud  the  laws. 

Lava  of  1678.  p.  31.  This  aot  ia  entitled  "An  act  to  provide  lor  ths 
election  of  supreme  and  oireuit  judges  tn  ■Jirtinot  classes."  For  the  re- 
maining sections  of  the  act,  see  the  Miscallansous  Iawb,  pOT. 

See  the  preceding  section. 

§  874.    The  sapreme  court  in  term  time,  or  a  majority 


Appoiatment  of  the  judges  thereof  in  vacation,  shall  appoint  a  clerk  of 
the  court,  who  shall  hold  his  office  during  the  pleasure 
of  such  court. 

Lawi  of  1874,  p.  47.     An  act  entitled  "An  act  to  provide  for  the  ap- 
pointment  of  a  clerk  of  the  tnpreme  court,  and  provide  for  his  compnua- 

oct.M.i8T«.ta.      §  875.     The  per  diem  due  said  clerk  from  the  state,  as 

Faymentot      provided  by  law,  shall  be  ascertained  by  the  court,  and 

diem.  directed  to  be  paid  by  an  order  of  the  court;  and  it  shall 

uot  8K.        ^®  ^^^  "^nty  of  the  secretary  of  state,  on  the  presentation 

to  him  of  a  certified  copy  of  such  order,  to  draw  his 

warrant  on  the  state  treasurer  in  favor  of  such  clerk  for 

the  amount  so  directed  to  be  paid,  and  he  shall  be  allowed 

to  charge  and  receive  the  same  fees  as  are  now  allowed  " 

the  clerk  of  the  supreme  court. 

Laws  of  1874,  p.  47.     See  note  to  last  preceding  section. 

0ctHi8J4.j8.      §  876.     The  clerk  of  the  supreme  court  is  prohibited, 
Clerk  not  to     durinff  his  continuance  in  office,  from  acting,  or  having 

pracdcein  _°  ,  ^  ..  ■  -j  \ 

iupreme  court  a  partner  who  acts,  as  an  attorney  in  said  court. 

Laws  of  1874,  p.  47.     See  note  to  1 874. 

Feb. »,  1189.  g  877.  [863.]  The  court  in  term,  or  a  m^iority  of  the 
judges  thereof  in  vacation,  shall  appoint  a  clerk  of  the 


court,  who  shall  hold  his  office  during  the  pleasure  of 
such  court  or  judges.  The  court  may  appoint  a  crier, 
and  such  number  of  bailiffs  for  the  term  as  may  be 
necessary,  and  said  bailifi's  shall  be  executive  officers  of 
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the  court.  The  legal  fees  of  such  clerk,  crier,  and  bailiffs  Fab.!ts,iaM.iL 
for  attendance  on  the  court  shall  be  ascertained  by  the  xoaaot 
court,  and  directed  to  be  paid  by  an  order  of  the  court. 
The  amount  of  such  fees  so  ascertained  and  ordered  are 
payable  out  of  the  state  treasury,  and  it  is  the  duty  of 
the  proper  oflScer,  on  the  presentation  of  a  certified  copy 
of  such  order,  to  draw  his  warrant  on  such  treasury 
therefor. 


TITLE  II. 

OP  THE  aRCUIT  COURTS. 
§  S7S.     Organizatioa  and  jnriailiction. 
S  679.     Duties  and  jurisdictioa  nnder  Bot  of  1878. 
§  8S0.     Dutie*  and  jnrisdictioo  in  girth  dietrict. 
S  681.     Same  ia  seventh  district, 
g  882.     Same  of  additional  judge  in  foarth  distriot. 
S  883.     Division  of  oircnit  in  fourth  district  into  departments;  assignment  of 

bnaineas  to  each. 
S  884.     Provision  for  carrying  last  section  into  effect. 

Dnties  of  clerk  with  reapect  to  name. 
g  886.    Judges  jointly  may  make  rales. 

Senior  judge  in  commission  to  act  in  deportment  No.  1. 

Additional  judge  Cor  the  sixth  judicial  district. 

Duties  and  powers  of  judge  of  sixth  district. 

Division  of  dutiei  and  labocs. 

When  term  appointed  hy  jndge;  manner  and  effect  of. 

Appointment  and  payment  of  its  officei& 

i  878.   [864.]    The  circuit  courts  are  created  and  or-  0|J^"- 1" 
ganized,  and  their  several  jurisdictions  limited  and  de- 


fined, by  the  organic  law  of  the  state,  article  VII.  of  the  ojBaniiaiion, 
constitution.     The  terms  of  the  court  are  either  those 
appointed  by  law,  or  others  appointed  by  the  judge  of 
the  court. 

Tetma  of  COiurt:  Saapoaf,  §891  (865].  Oct, IT.  1878,(7. 

S  879.     The   duties  and  jurisdiction  of  said  circuit  r>uiiMand 

"  *  Juriadk'tion 

courts  and  the  judges  thereof  shall  be  such  as  are  pro-  is"^"'"""' 
vided  by  the  constitution  and  the  laws.  at.  lew  p-ai 
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Election  and  tonn  of  ofBco  of  procure   oertifiad  cc^iea  of  • 

circait  judaes:  See  title  1  of  chapter  papers  from  tlie  recoil  of  tlie  city  of 

41  of  MiacellaDeous  Laws.  Oalduid,   which  were  easentul  and 

,  Juriadictioii  of  circuit  court.  —  material    to  »  meritoriooB    defeiue, 

Where  the  juriBdiction  ia  not  veited  ktCd,  that  the  court  did  not  abase  its 

excliuively  in  soma  other  court,  all  power:   Tcnry^  v.  Patton,  9  Id.   195. 

romediea  for  the  entorcemeut  of  legal  In  the  exerciae  of    the  superviaorj 

right*  belong  to  the    circuit  court,  control  over  aaai^eea  o[  inaolventi, 

which,  when  no  mode  of  proceeding  conferred  apon  circuit  courts  by  the 

is  pointed  ont,  may  adopt  any  most  act  of  October  18,  ISTS,  such  courts 

conformable  to  the  spirit  of  the  code:  exercise  only  a  tpeciol  atatntory  an- 

Ailxit  V.  Aikea,  12  Or.  203.     The  cir-  thority,  and  in  tbe  exercise  thereof 

enit  conrts  having  supervisory  control  atand  upon  the  same  footing  aa  conrti 

of  all  inferior  triknnalii,  in  the  absence  of  limited  and  inferior  jurisdiction: 

of  a  specific  law,  a  reasonable  time  la  re  Ooldmiiih,  i2ld.  Hi,     Anorder 

will  be  allowed  to  bring  up  their  pro-  made  by  a  circuit  judge  refusiiig  leave 

ceediiiga   by  certiorari:   TAompton  v.  to  bring  an  action  against  a  private 

Maltnomah  Co.,  2  Id.  34.     The  circuit  corporation  ia  not  one  from  which  an 

court   haa   JDrisdiction   to    revive  a  appeal  will  lie;  Statt  t.  O.  0.  R.  R.,  2 

judgment  ofa  justice's  court,  ot  which  Id,  255.     Thecircuit  court  refneed  to 

a  transcript  haa  beeu  docketed  in  the  entertain  a  bill  to  compel  a  plidatiff, 

judgment  docket  of  the  circuit  court,  who  had  obtained  a  decree  of  fore- 

in  accordance  with  3  G3  of  the  Jus-  closure  in  another  district,  to  appear 

tices'Code;  0i]2«  v.  Leioia,  12  Id.  347.  there  and  cancel  the  decree:  Proeott 

The  judge  of  the  circuit  court,  in  va-  v.  Millard,  3  Id.  370.     A  city  ordi- 

catioii,  has  no  power  to  hear  and  de-  nance  which  provides  for  puniahing 

tcrmine  charges  of  contempt  for  dis-  an  act  which  is  already  a  crime  under 

obeying  judgments  or  orders  of  court,  the  general  laws  of  the  state  does  not 

The  exclusive  jurisdiction  over  Buch  deprive  the  circait  court  of  its  juris- 

charges  belongs  to  the   court  whose  diction  to  indict  and  try  persons  who 

judgments  or   orders  have  been  dis-  are  guilty,  under  the  ordinance,  for  a 

obeyed,   and  can  only  be  exercised  violation  of  the  state  law:  State  v. 

during  term:  Slatt  v.  JfcJTtnnon,  8  Id.  Bergman,  6  Id.  341. 

c^«,i8S2,         §880.     The   duties  and  jurisdiction  of   the  circait 

— —  courts  of  the  sixth  judicial  district,  and  of  the  judge 

^i^m'iti'ct.''  thereof,  shall  he  such  as  are  provided  by  the  constitution 
and  the  laws. 

Lawa  of  1882,  p.  63.  At  the  time  of  the  passage  of  %  679,  there  were  bat 
five  judicial  districts  ia  the  state.  The  act  of  October  24,  1382,  of  which 
tbii  aeotioD  is  a  part,  created  the  sixth  district  It  is  entitled  "  An  act  to 
redistrict  the  state  into  judicial  districts,  and  to  provide  for  the  time  and 
place  of  holding  the  supreme,  circuit,  and  county  conrts,  and  to  repeal  all  acta 
in  conflict  therewith." 

uov.23.i8M.        g  881.     The  duties  and  jurisdiction  of  the  seventh 

judicial  district  and  of  the  judge  thereof,  and  the  duties 

enthdistrict.    of  the  prosecuting  attorney  thereof,  shall  he  such  as  are 
provided  by  the  constitution  and  the  laws. 

Laws  passed  at  the  special  session  of  1385,  p.  19.  This  act  is  entitled 
"An  act  creating  the  seventh  judicial  district  of  Ute  state  of  Or^on,  and 
providing  for  the  appointment  of  a  judge  and  prosecuting  attorney  thereof, 
and  prescribing  the  time  and  place  of  holding  the  terms  of  the  circuit  coart* 
ol  said  district,  and  also  of  the  fifth  and  sixth  judicial  districts." 
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I  882,     The  duties,  jurisdiction,  and  powers  of  said  Feb.  17,  mo, 
circuit  judge  [the  additional  circuit  judge  of  the  fourth  — — — - 
district]  shall  he  such  as  are  prescribed  by  the  constitu-  aaattlnnai 
tion  and  laws  of  the  state,  except  as  hereinafter  other-  aiwriot. 
wise  expressly  provided,  and  hia  salary  shall  be  the  same 
as  that  of  other  circuit  judges,  and  payable  in  the  same 
manner. 

Iaws  of  1885,  p.  28.  Tbia  is  section  2  o(  an  act  entitled  "  An  act  to  pro- 
Tide  for  an  additiouiil  drcoit  jadgo  for  the  fourth  judicial  district, ''  approved 
Febrnary  17,  1885. 

§  883.     The  business  of  the  circuit  court  of  said  dis-  Pet.  it.  was, 

trict  shall  be  divided,  and  for  convenience  one  division  

thereof  shall  be  designated  aa  department  No.  1,  and  the  circuit  m 
other  as  department  No.  2.  All  actions  at  law  now  pend- 
ing in  said  circuit  court,  or  that  may  hereafter  be  pend- 
ing, including  all  actions  commenced  therein,  or  that 
may  be  brought  there  by  appeal,  or  otherwise,  from  any 
inferior  court,  officer,  or  tribunal,  or  any  other  court, 
shall  be  heard  and  determined  in  department  No.  1,  in 
the  same  manner,  to  the  same  extent,  and  with  like  effect 
as  though  this  act  had  not  passed,  except  as  herein  other- 
wise expressly  provided.  All  suits  in  equity  and  all 
applications  to  the  equity  side  of  the  court  now  pending 
in  said  court,  or  that  may  hereafter  be  commenced  or 
otherwise  pending  there,  including  appeals  from  the 
county  courts  in  the  nature  of  equitable  proceedings, 
and  all  suits  or  proceedings  in  divorce  and  for  the  disso- 
lution of  the  marriage  contract,  and  partition,  shall  be 
heard  and  determined  in  department  No.  2,  in  the  same 
manner  and  to  the  same  extent,  and  with  like  effect,  as 
though  this  act  had  not  passed,  except  as  herein  otherwise 
provided.  All  indictments  now  pending  in  said  court,  or 
that  may  hereafter  be  found  or  pending  therein,  and  all 
criminal  proceedings,  and  all  business  relating  to  criminal 
proosedings  of  every  nature  or  description  commenced 
or  brought  into  said  court,  shall  be  transacted,  heard, 
and  determined  in  department  No.  2,  in  the  same  man- 
ner and  to  the  same  extent,  and  with  like  effect  as  though 
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make  nilet. 


this  act  had  not  passed,  except  as  herein  otherwise  ex- 
pressly prOYJded, 
lAwaof  188%  p.  2&     See  note  to  laat  nctioo. 

g  8S4.  All  bosiness  fotmd  in  one  department  belong- 
ing to  the  other,  according  to  the  above  classification, 
may  be  transferred  by  order  of  the  court,  so  as  to  be 
heard  and  determined  in  the  proper  department;  but  it 
shall  be  lawful  to  do  any  of  the  bosiness  of  said  coart  in 
either  department. 

Law*  of  1885,  p.  28.     See  note  to  S  882. 

g  S85.  It  shall  be  the  duty  of  the  clerk  of  said  court 
to  arrange  the  papers  and  files  in  his  office,  so  as  to  carry 
oat  the  purposes  of  this  act. 

Lawi  of  18S5,  p.  28.    Sm  note  to  S  3821 

§  886.  The  judges  of  said  court  shall  jointly  and  sev- 
erally have  power  to  make  all  needful  rules  and  regula- 
tions not  inconsistent  with  law  to  efiiectuate  the  object  of 
this  act  and  facilitate  the  transaction  of  business. 

Iawb  □(  1B85,  p.  28.     See  note  to  g  882. 

I  887.  The  senior  judge  in  commission,  or  if  other 
[their]  commissions  are  of  even  date,  the  senior  judge  in 
age,  shall  act  in  department  No.  1,  and  the  other  judge 
in  department  No.  2;  but  either  judge  may  act  in  either 
department. 

Lawi  of  1885,  p.  28.     See  note  to  S  SS2. 

§  888.  In  addition  to  the  circuit  judges  now  provided 
for  by  law,  there  shall  be  elected  on  the  first  Monday  of 
June,  1888,  and  on  the  same  day  of  June  every  six  years 
thereafter,  a  circuit  judge  in  and  for  the  sixth  judicial 
district  of  the  state  of  Oregon,  who  shall  possess  the 
qualifications  prescribed  by  law  for  circuit  judges  of  this 
state,  and  whose  term  of  office  shall  begin  on  the  first 
Monday  of  July,  1888,  and  who  shall  hold  office  and  dis- 
charge the  duties  thereof  for  six  years  from  said  day,  and 
until  his  successor  is  elected  and  qualified. 

This  act  is  entitled  '  'An  act  to  provide  an  additional  judge  for  the  aiitb 
jndicial  district,"  and  took  efieot  from  the  date  of  its  approval. 
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§889.     The  duties,  powers,  and  jurisdiction  of  said  |wn«,  iw. 

judge  shall  be  such  as  are  prescribed  by  the  constitution 

and  laws  of  this  state,  and  hia  salary  shall  be  the  same  as  DQHegana 
that  of  other  circuit  judges  of  this  state,  and  payable  in  p^"*^ 
the  same  manner. 
Sea  the  note  to  the  preceding  section. 

§  890.     The  duties  and  judicial  labors  of  the  judges  of  Feb.  10, lss7,^^ 

said  district  shall  be  divided  and  apportioned  as  they 

may  agree  between  themselves;  provided,  ih&t  eacit  jtwige  mvisionoi 
of  said  district  shall  pfirioraa  «s  -nearly  as  possible  one  ubo""** 
"half  of  the  judicial  duties  of  said  district;  provided  fur-  Jiibtrfot ' *''* 
ther,  that  nothing  in  this  act  shall  be  construed  to  inter- 
fere with  or  abrogate  any  of  the  powers  or  duties  vested 
in  or  required  of  Hon.  Luther  B.  Ison,  present  circuit 
judge  of  said  district,  except  as  to  division  of  labor,  aa 
herein  provided. 

See  the  note  to  §  8SS. 

§  891.   [865.]     When  a  term  of  the  court  is  appointed  oet.  n,  we, 
by  a  judge  it  shall  be  done  by  a  general  order  to  that  — 


effect,  made  and  entered  in  the  journal  during  term  time,  epppoinW 
or  by  a  special  order,  made  and  filed  in  vacation,  for  the 
trial  of  a  particular  cause  or  the  transaction  of  certain 
business  therein  specified;  a  certified  copy  of  which  lat- 
ter order  shall  be  served  on  the  parties  to  the  cause  or 
business  specified  ten  days  prior  to  such  term.  In  the 
former  case,  at  the  court  so  appointed,  any  business  may 
be  transacted  as  if  the  same  were  a  term  appointed  by 
law,  but  iu  the  latter  case  only  such  as  may  be  specified 
ill  the  order. 

§  892.     [866.]    Each  circuit  court  has  the  power  to  Ffi).a),iBBi.«t 
appoint  a  crier  and  such  number  of  bailiffs  as  may  be  ApDoiDtment 
necessary  for  the  term;  provided,  that  in  counties  where  »ndroodeoi' 
the  circuit  court  is  in  session  for  ten  months  or  more 
of  each  year  the  bailififs  may  be  appointed  for  the  year  st. ism, p.  wl 
at  a  monthly   salary.     The  legal   fees  of  such   crier, 
bailiffs,  and  other  officers  of  the  court  for  attendance 
thereon  shall  be  ascertained  by  the  court  and  directed  to 
be  paid  by  an  order  thereof,  and  not  otherwise.    Upon  the 
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Vet.  20,  isn,     presentation  of  a  certified   copy  of  such  order  to  the 

proper  officer  of  the  county  wherein  each  court  ia  holden, 

it  shall  be  the  duty  of  such  officer  to  draw  bis  warrant 
on  the  treasurer  of  such  county  for  the  amount  tbereia 
specified. 

TITLE   III. 
OF  THE  COUITTY  COUBTS. 

S  S93.     Organii&tioa  «i>d  juriidiction  of. 

§  894.     Actioiu  at  law,  jnrisdictioa  of. 

§  895.     Probata  mattew,  jnrUdiction  of, 

S  89G.     Connty  buainua,  authority  and  power  to  traosact. 

3  B97.     Ia  judicial  proceedinga  bj  or  against  the  connty ,  the  county  is  Mfm- 
Beated  hy  &«  eoonty  court 

S  S99.     Pioceedii^  to  be  batuferred  to  circuit  coart  when  county  jodge  in- 
terested. 

§  899.     When  connty  coort  held,  and  how  tennt  appointed. 

3  900.     When  buaineas  continued  on  account  of  equal  divinoa  of  ths  coort 

g  901.     Appointment  and  payment  of  ita  officers. 

§  902.     When  cause  removed  by  appeal  from  county  court,  and  wheo  by  n- 

g  903.     Order  of  docketing  and  dupoaition  of  buaioew. 

§  9IH.     For  what  bndnets  court  always  open. 

g  90S.     Has  such  other  jurisdiction  or  anthority  aa  may  be  expressly  given. 

Oct  u.  1862.         §  893.   [867-1    The  county  court  is  created  by  the  or- 

ganic  law  of  the  state,  article  VII.  constitution,  and  ita 

orgM^tion     organization  is  provided  for,  and  its  jurisdiction  limited 
uon  or.  (^^j  (iefined,  by  such  organic  law,  and  the  provisions  of 

this  title.     The  court  is  held  by  the  county  judge,  except 
when  county  business  is  being  transacted  therein,  and 
then  it  ia  held  by  aucb  judge  and  two  commissioners 
designated  by  law,  or  a  majority  of  such  persons. 
oct.u,isfi;  §894.   [868.]    The  county  court  has  jurisdiction,  but 

not  exclusive,  of  actiona   at  law,  and  all  proceedings 

juri^Mioaoi"  therein,  and  connected  therewith,  where  the  claim  or 

eor  8U.         subject  of  the  controversy  does  not  exceed  the  value  of 

five  hundred  dollars,  and  exclusive  jurisdiction  of  actions 

for  forcible  entry  and  detainer,  without  reference  to  the 

value  of  the  property. 

Jurisdiction  of  county  coorta.     teraoverwhichtheBtatutes.anderthi* 

—  County  courts  are  courts  of  f '     —-'■--   '- '-'  ■'-  " =~= — ' 

and  superior  iurisdiction  as  ti 
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Buchuattenitberscordi  of  the  coanty  court  is  a  court  of  Bpeciol  and  limited  Oct  11,  U6% 

court  is  entitled  to  all  the  legal  pre-  jnriHdiction:    T/iomton  v.  Multnomah  *?^ 

mmptions  that    beloDs  to  thoae  of  Uotmls,  2  Or.   37;   Johns  v.   Marioit 

other  coorta  of  ganeral  and  gnperior  County,  4  Id.  40;  State  v.   Offierr,  i 

juriadictioo:  Russell  v.  Lneit,  3   Or,  Id.  180. 

380;  Ttutin  v.  Qauia,  4  Id.  306;  ilo-        The  coanty  court  baa  no  joiisdic- 

nattet  t.  C'aiUn,  G  Id.  119;  Hobiut  t.  tioa  to  try  queatlons  of  title  or  rigbtd 

O.  £  C.  B.  Co.,  6  Saw.  262:  Ooffcr  t.  arising  out  of  the  exercise  of  eminent 

fftiiry,  B  Id.  237.     But  in  tbe  exercise  domain:  C.   *  O.  R.  Co.  v.  Douglat 

of  its  jurisdiction  over  tbe  anbject  of  Co.,  6  Or.  280. 

laying  ont  and  opening  roads,  and  the        Jurisdiction  ia  probata  mat- 
conduct  of  county  bnamess  generally,  tan:  See  the  next  section, 
under  S  896  [870],  pott,  the  county 

§  895.   [869.]    The  county  court  haa  the  exclusive  ju-  og.  11.  leea, 
risdiction,  in  the  first  instance,  pertainine  to  a  court  of 

,,.,,.  '  °  Probate 

probate;  that  la, —  matter,  luris- 

^  dlcUonol. 

1.  To  take  proof  of  Wills; 

2.  To  grant  and  revoke  letters  testamentary  of  admin- 
istration and  of  guardianship; 

3.  To  direct  and  control  the  conduct  and  settle  the  ? 
accounts  of  executors,  administrators,  and  guardians; 

4.  To  direct  the  payment  of  debts  and  legacies,  and 
the  distribution  of  the  estates  of  intestates; 

5.  To  order  the  sale  and  disposal  of  the  real  and  per- 
sonal property  of  deceased  persons; 

6.  To  order  the  renting,  sale,  or  other  disposal  of  the 
real  and  personal  property  of  minors; 

7.  To  take  the  care  and  custody  of  the  person  and 
estate  of  a  lunatic  or  habitual  drunkard,  and  to  appoint 
and  remove  guardians  therefor;  to  direct  and  control  the 
conduct  of  such  guardians,  and  to  settle  their  accounts; 

8.  To  direct  the  admeasurement  of  dower, 
Hod«  of  proceediner  in  pro-    ifeltardel,  12  Id.  lOS.    The  constitu- 

bate, — The  mode  of  proceeding  in  tional  provision  (art.   1,  §8)  is  that 

probate  matters  is  as  prescribed  in  county  courts  shall  have  "tbo  juris- 

|g  1092  [lOGO]  et  seq.  diction  pertainins  to  probate  courts." 

Juriadiction  of  cotuity  cotut:  In  determining  ivhat  is  such  iuriadic- 

See  the  prEceding  two  sections,  the  tion,  it  ia  necessary  to  consider  what 

•ectiona  foUowiug,  and  art.  7  of  the  juriadiction  probata  courts  had  at  the 

Oregon  constitution.  time  tbe  constitution  was  framed,  aa 

JoTUdiction  partaiiiiiig:  topro-  itiapreaumed  the  phrase  "pertaining 

bate  courta.  —  Xbe  county  court  is  to  probate  courts    was  used  in  that 

to  be  regarded  in  probate  proceedings  instrument  in  tbe  sense  in  which  it 

as  a  superior  jurisdiction;  it  being  a  was  accepted  in  Oregon  a'  "    '  '' 

■t  of  rec ""  '        •      ■  ■ 


I  record,  deriving  its  power  as  The  common  law  furnishes  no  dcfini- 

a  probate  conrt  from  the  constitution:  tion  of  this  jurisdiction,  and  its  no- 

Rumell  V.   Lewa,    3    Or.    3S0.     Tbe  ture  and  extent,  as  understood  in  tlie 

powers  of  the  probate  court  are  not  United  States,  are  to  bo  aaccrtained 

created  by  the  statute.     They  are  en-  in  each  state  separately,  and  to  some 

Urged,  limiteil,  or  varied:  Ramp  v.  extent  historically.     Tbe  rule  ia,  that 
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.11,  mt  nnlen  the  contnry  appean,  thabo-  Where  a  mitwMb^im  by  petition 
t.  gnage  of  the  ccmstitDtKKi  ia  to  be  cod-  in  n  coaut;  court  to  uontost  the  va- 
itnied  in  the  senae  in  which  it  w«b  lidity  ot  a  will,  and  to  revoke  letten 
understood  in  the  country  at  thetime  testamentar;,  and  the  petition  was 
the  coiutitatioa  waa  adopted.  And  demurred  to  on  the  ground  that  the 
prohate  jurisdiction,  as  nnderBtood  in  court  had  no  jurisdiction,  hM,  that 
the  territory  at  that  time,  included  the  demurrer  was  properly  orerruled: 
the  power  to  decree  specific  perform-  Claii  \.  EUia,  9  Or.  128. 
ance  by  the  administrator  of  con-  The  proceedings  and  judgments  of 
tracts  made  by  the  deceased  person  county  courts  in  probate  matters  im- 
for  the  conveyance  of  land.  &.  stat-  port  absolute  verity,  and  whenever 
ute,  therefore,  providing  for  the  czer-  they  come  in  qnestioD  collaterally 
cise  of  Buch  power  by  the  conrt  of  cannot  be  impeached  by  evidence 
probate  ,is  not  unconstitationa];  t^mmU  the  record;  but  may  be  im- 
Adanu  v.  Lewis,  5  Saw.  229.  The  peached  by  evidence  appearing  opon 
appointment  of  gnaroians  for  infanta  the  face  of  the  record  sbon-ing  a  want 
and  insane  persons  ia  the  exercise  of  of  jurisdiction  in  the  court;  Ttitlin  v. 
jurisdiction  pertaining  to  probate  Oannl,  i  Or.  305;  Aoimea  v.  Oregoa  A 
oonrts:  Monoftet  v.  CatUn,  6  Or.  119.  Cat /(.  ^.  Co.,  CSaw.  262;  Hu'jbanlT. 
The  county  court  having  exclusive  //uiionf,  7  Or.  42.  And  wh^n  an  order 
jurisdictian  in  the  first  instance  to  of  the  county  conrt  for  sale  of  real  and 
grant  and  revoke  letters  testamentary,  personal  propertv  of  deceased  persons 
the  grauttng  of  administration  out  of  appears  to  have  been  regularly  made, 
the  order  provided  in  section  1053  of  reciting  all  the  jorisdictional  facta 
the  code  WDold  be  erroneous,  but  not  necessary  to  authorize  the  order,  no 
a  nnllity.  The  persoas  entitled  to  presumption  will  be  indulged  against 
precedence  could  only  take  advantage  tho  recitals,  and  citrinsic  evidence  of 
of  tho  error  by  applying  for  the  np-  their  truth  is  not  necessary,  but  the 
pointment  within  the  time  specified  m  burden  of  ebowin^  that  the  court  baa 
said  section;  otherwise  they  waive  not  acquired  jurisdiction  is  on  the 
their  right:  Jiampv.  AlcDaiuel,  12  Id.  party  who  disputes  tho  tmth  oJ  the 
108.  Since  the  county  conrt  has  ju-  recital:  Ragaeli  v.  Letait,  3  Id.  330. 
risdiction  overtbe  diatribution  of  per-  Before  a  will  can  be  admitted  as 
sonal  property  of  deceased  persona,  if  evidence,  it  must  be  admitted  to  pro- 
there  bo  an  antenuptial  contract  bate  by  tho  county  court:  Jona  v. 
which  affects  such  property,  it  should  Dimi,  G  Or.  1 SS.  JUid  so  o  deed  can- 
be  proved  before  such  court,  and  the  not  be  admitted  in  evidence  to  estab. 
rights  of  the  parties  thereunder  de-  liih  title  uuder  a  will  until  such  will 
terrained  by  such  court;  WinkU  v.  has  been  admitted  to  probate  in  the 
Winkle,  8  Id.  193.  County  courts  county  court:  WiOaiaeUe  Co.  v.  Gor- 
have  no  authority  to  determme  what  doa,  G  Id.  ITS. 

persons  are  entitled  to  realty,  and  to  It  is  the  duty  of  the  county  court 
make  partition  of  the  real  estate  of  of  each  county  in  which  there  shall 
decedent:  Hanner  v.  SUver,  2  Id.  336.  bo  an  orranized  volunteer  company, 
lu  Tnldi  V.  Bunnell,  S  Id.  S04,  it  ia  upon  appLicatioa  to  the  commanding 
held  that  under  subdivision  6,  §  895  officer  thereof,  to  provide  an  armory 
[6G9]  of  the  code,  which  confers  upon  and  armorer,  and  to  audit,  allow,  and 
county  courts  jurisdiction  "to  order  cause  to  be  paid  the  necessary  ex- 
the  renting,  sale,  or  other  disposal  of  pense  of  the  same  to  an  amount  not 
the  real  and  personal  property  of  exceediog  fifty  dollars  per  mouth; 
minors,"  the  county  court  is  author-  and  if  the  county  court  shall  refuse 
ized  to  order  the  mortgaging  of  a  so  to  do,  its  proceedings  may  be  re- 
minor's  real  estate;  but  in  the  same  viewed,  by  wnt  of  review,  as  provided 
case,  on  another  hearing,  in  1 1  Id.  58,  for  in  the  code:  MourUain  v.  ituU- 
the  contrary  is  held.  tasmah,  8  Or.  470. 

.  u,  1884         §  896.  [870.]    The  county  court  has  the  authority  and 

— ~  powers  pertaining  to  county  commissionera,  to  transact 

iVuth'OTiiy  county  business;  that  is, — 

ransact.  J.  To  provido  foF  the  erection  and  repairing  of  court- 
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houses,  jails,  and  other  necessary  public  buildings  for  tbe  P^"- " 
use  of  the  county;  ~         - 

2.  To  provide  offices  and  furniture,  books,  stationery,  "'y'""' 
fuel,  and  light  therefor,  for  the  sheriff,  county  clerk,  and  "•"'*''■ 
treasurer,  or  other  county  officers; 

3.  To  establish,  vacate,  or  alter  county  roads  or  high- 
ways within  the  county,  or  any  other  necessary  act  relat- 
ing thereto,  in  the  manner  provided  by  law; 

4.  To  provide  for  the  erection  and  repairing,  within 
the  county,  of  public  bridges  upon  any  road  or  highway 
established  by  public  authority; 

5.  To  license  ferries  and  fix  the  rates  of  ferriage; 

6.  To  grant  grocery  and  all  other  licenses  authorized 
by  law,  where  the  authority  to  do  so  is  not  expressly 
given  to  some  other  tribunal; 

7.  To  estimate  and  determine  the  amount  of  revenue 
to  be  raised  for  county  purposes,  and  to  levy  the  rate 
necessary  therefor,  together  with  the  rate  required  by  law 
for  any  other  purpose,  and  cause  the  same  to  be  placed 
in  the  hands  of  the  proper  officer  for  collection; 

8.  To  provide  for  the  maintenance  and  employment 
of  the  county  or  transient  paupers,  in  the  manner  pro- 
vided by  law; 

9.  To  have  the  general  care  and  management  of  the 
county  property,  funds,  and  business,  where  the  law  does 
not  otherwise  expressly  provide; 

10.  To  compound  for  or  release  in  whole  or  in  part 
any  debt  or  damages  arising  out  of  contract  due  the 
county,  and  for  the  sole  use  thereof,  upon  such  terms  as 
may  be  just  and  equitable, 

Juiitdiction  ot  county  court  The  "deciaioiu"  given  or  made  in 
OT«r  countjr  btuiiieBS.  —  The  the  tranuctioa  of  connty  buBinesH  re- 
county  court,  when  exercising  tho  ferred  to  ia  3  902  [875]  of  the  coile, 
authority  and  powers  pertaining  to  which  can  only  be  re-eiamined  by 
county  commiuioners  in  the  transac-  writ  of  review  nnder  the  Bubdivisioni 
tion  of  county  buainera,  ia  a  court  of  of  g  SfNi  [870J,  are  judicU!  in  their 
inferior  or  limited  jurisdiction,  and  nature:  Croaarn  v.  Watca  Co.,  10  Dr. 
has  only  such  jurisdiction,  and  can  HI.  Tbe  general  care  and  manage- 
only  exercise  anch  powers  as  are  ex-  ment  of  the  county  fonds  and  business 
pressly  conferred  or  necewarily  im-  eonfiiled  to  the  county  court  under 

(lied:   CrMMn  t.    Wiueo  Co.,  10  Or.  subdivision  9  of  g  896  [STO],  whUe  it 

It.  authorizes  the  county  court,  as  repre- 
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tentative  of  the  county,  to  pay  the 
_  fecB  of  officers  for  lervicea  leadered 
for  ths  county,  and  perh&ps  all  jaat 
and  lawfnl  claims  against  the  county, 
does  not  necessarily  imply  the  aatbor- 
ity  to  audit  and  allow  claims,  in  ths 
judicial  sense  "  to  hear  and  deter- 
mine,"  and  its  refnial  to  pay  anch 
fees,  in  whole  or  io  part,  is  not  the 
exercise  of  judicial  innctions,  or  a 
"decision"  which  can  only  be  re- 
Tiowed  by  the  writ  of  reviewpro- 
vided  by  the  code:  OotMn  t.  Wato) 
Co.,  11  Or.  111. 

A  board  of  county  commisaioners 
has  no  authority  to  require  a  sheriff 
to  eiooute  a  new  bond  when  a  prior 
one  shall  become  insufficient,  and  to 
declare  the  office  vacant  in  case  of  a 
failore  to  file  such  new  bond:  Backkt 
T.  State,  I  Or.  347,  Xho  county  eoart 
has  no  jurisdiction  or  authority  to 
correct  errors  made  by  the  assessor  in 
the  valuation  of  property:  Shtmway 
V.  Baixr  Co.,  3  Id.  246.  In  settling 
with  the  sheriff  under  subdivision  2, 
the  county  court  acta  msrely  as  the 
fiscal  Bgeat  of  the  connty,  and  in  per- 
forming that  duty  it  acta  precisely  aa 
would  the  agent  oE  a  private  corpora- 
tion, and  for  that  purpose  it  does  not 
constitota  a  court  m  the  proper  sense; 
Cnnea  v.  Woko  Co-,  10  Id.  112. 
The  county  court  has  no  joriadicCion 
to  try  question*  of  title  of  rights  aris- 


ing out  of  Cbe  ezerdse  of  eminent  do- 
main: C.  &  a.  R.  Co.  V.  Dought  Co., 
6  Id.  280. 

The  statute  prescribes  the  moileDf 
proceeding  in  laying  out  roads.  Th« 
county  court,  under  it,  has  no  powei 
over  the  snbject-matter  until  ths 
prescribed  petition  and  proof  of  no- 
tice iapresented:  Johyav.  MarioaCo., 
4  Or.  46.  In  application  for  Uyiog 
out  highways,  tna  public  nctica  and 
the  petition  of  twelve  houaeholderJ 
are  jurisdictional  facts:  Tlionrpnat. 
MuUnajnahCo.,  3  Id.  34. 

When  the  county  court  ha*  eier 
cised  its  authority  by  grantins  a 
license  at  the  suggestion  ol  thupubhc 
ida  ferry  is  establiahe 


connecting  such  highway  or  jdaces, 
it  has  exhaUBl«d  its  jurisdictiou  aa  to 
icb  highways  or  places  while  bi 


franchise  exists,  and  canuot  hoense 
another  ferry  at  substantially  the 
same  place.  The  primary  object  of 
our  statute  coaferriug  juriadicti<m 
upon  connty  courts  to  license  ferriei 
is  to  secure  the  public  accommodatico; 
the  right  to  take  tolls  is  conferred** 
an  equivalent  for  the  obligation  to 
accommodate  the  traveling  public 
Although  the  right  to  take  tolls  i) 
prjturi  juris  and  incident  to  the  fran- 
chise, a  ferry  is  jnMici  Jurit  and  can- 
not I>e  created  without  a  Uoenssi 
fliwfca  V.  Wilaon,  12  Or.  25. 

o^^nuea,  g  897.   [871.J     All  actions,  suits,  or  proceedings  by  or 

against  a  county  are  in  the  name  of  such  county,  but 

proceeding*  the  county  is  represented  by  the  county  court,  and  such 
ctmntyisa  court  has  authority  and  power  to  control  and  direct  the 
^uS^roS    proceeding  therein,  as  if  it  were  plaintiff  or  defendant. 


aa  the  case  may  be. 


r.  JadatM,  9  Or.  *10,  as  to  bringing  the  aotion 


%  898.  Any  proceedings  commenced  in  the  county 
-  court,  whether  actions  at  law  or  proceedings  in  probate, 
in  which  the  county  judge  is  a  party  or  directly  inter- 
ested, may  be  certified  to  the  circuit  court  in  and  for  the 
county  in  which  proceeding  may  be  pending,  where  the 
action  at  law  shall  be  proceeded  with,  as  upon  appeal 
from  the  county  to  the  circuit  court;  if  the  matter  be  a 
matter  in  probate,  then  all  of  the  original  papers,  and 
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the  proceedings   had  shall   be  certified  to  the  circuit  If'-  ^  ^s**- 
court,  and  the  judge  of  said  circuit  court  shall  proceed  Transfer  w 
in  the  manner  now  prescribed  for  the  county  judge  had  d'o"!'  <»""■ 
the  Eame  remained  in  said  court. 

An  act  entitled  ' '  An  act  to  provids  for  the  traiufer  of  prooeedingB  from 
tbe  ctonty  oonrt  to  the  circnib  conrt  io  certain  cases; "  1aw»  of  1885,  p.  M. 

g  899.  [872.]     The  county  court  is  held  at  such  times  ocl  ii,  issi 

as  may  be  appointed  by  law,  and  at  such  other  times  as 

ihe  court  in  term,  or  the  county  judge  in  vacation,  may  when]ioiii"n; 
appoint,  in  like  manner  and  with  like  e£fect  as  the  cir-  "''^j'""*'''. 
cnit  court  or  judge  thereof  is  authorized  by  section  891 
[865]. 

Terntaofooort:  Sea  note  to  §891  [866],  anle. 

g  900.  [873.]    When  in   the  transaction  of   county  oct  n,  1B62, 

business  only  two  of  the  persons  authorized  to  hold  the  — ^ 

'ionrt  are  present,  and  there  shall  be  a  disagreement  be-  biiBinew'""' 
iween  them,  upon  any  question  or  matter  before  them,  accountoi 

•      '^  •>     ^  aivEolon  of 

the  same  shall  be  continued  until  the  next  term,  or  until  =°'"^ 
the  third  person  authorized  to  sit  is  present. 

g  901.  [874.]     The  county.court  has  the  same  power  ort.11,  laa, 

and  authority  to  appoint  a  crier  and  bailiffs  as  the  cir-  — 

cuit  court,  and  shall  ascertain  and  order  the  payment  of  anJ^rment 

their  legal  fees  therefor  in  like  manner  and  with  like 

effect. 

§902.  [875.]    The  provisions  of  title  IV.  of  chapter  ort^iLiaaa. 
VI.  relating  to  appeals  are  intended  to  apply  to  judg- 


ments and  decrees  of  the  county  court  in  all  cases,  but  review  oid*. 
not  to  its  decisions  given  or  made  in  the  transaction  of  eounijr  court. 
county  business.     In.  the  latter  case,  the  decisions  of  the 
court  shall  only  be  reviewed  upon  the  writ  of  review  pro- 
vided by  this  code. 

.  App«ftlandreview.  —  Noftppeal  on  the  utiier  hand,  under  aectJonaGSS 

lies  from  the  dediioa  of  the  couDty  and  87S  of  the  code,  tha  writ  i^  re- 

coart  in  tha  transaction  of  cotinly  view  will  cot  Ha  to  bring  up  for  re- 

bnrineo^  bat  mch  deciaion  may  be  re-  view  the  proceedings  of  the  connty 

riewail onirrit of  error;  ifountaiav.  conrt  in  a  ciril  action:  Bn^ade  v. 

Xi^bionaKCo.,bOi.4.7(i;  bat  tha  de-  Htiff,  11  Id.  395.     In  all  appeals  from 

°9>cai  here  referred  to  are  only  thoaa  the  county  courts  no  other  or  differ- 

<rtiidi  are  indicia!   in  their  nature;  ent  issnes  than  those  npon  which  jndg- 

Ctokht.  WaxoCo.,  10Id._lll.     Aa  ment  was  rendered  in  the  court  below 

Io  what  decisions  are  of  this  nature,  can  be  heard  in  the  appellate  court: 

■ea  the  note  tog  890  [870],  ante.     So  CaiK  v.  Bardai,  1  Id.  360. 
41 
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§  903.   [876.]    The  business  of  the  court  at  each  term 
-  shall    be  docketed  and  disposed  of  in  the  following 
irder: — 

1.  Cases  at  law,  including  motions  or  other  proceed- 
ings connected  therewith; 

2.  The  business  pertaining  to  a  court  of  probate  as 
defined  and  specified  in  section  895  [869]; 

3.  County  business. 

The  proceedingH  and  records  of  the  court  pertaining 

to  or  concerning  the   three  classifications  of  business 

specified  in  subdivisions  of  this  section  shall  be  entered 

and  kept  in  separate  books. 

ort^a  iBsa.         §  904.   [877.]     The  court  is  always  open  for  the  tran- 

saction  of  the  business  mentioned  in  subdivision  2  of 

buBiDCBs  comi  the  last  section,  whenever  the  particular  proceeding  or 
transaction  is  authorized  to  be  had  or  done  without  the 
presence  of  or  notice  to  another. 
oi:t.His32,4i.      §  905,  [878.]    The   county  judge  of  any  county  of 
other  this  state  shall  grant  preliminary  injunctions  or  orders 

and'aifthSrity.  in  any  Buit  in  the  circuit  court  commenced  in  such 
county,  upon  application  to  him  by  the  plaintiff  or  his 
attorney,  duly  made  in  the  manner  prescribed  by  title  III., 
of  chapter  V.,  of  the  Code  of  Civil  Procedure,  which  order 
of  injunction  shall  by  him  be  made  returnable  to  the  cir- 
cuit court  of  such  county  where  said  suit  is  commenced, 
to  be  then  heard  and  determined,  and  such  county  j  udge 
has  such  other  jurisdiction,  authority,  and  power  as  is 
elsewhere  expressly  given  to  it  or  him  by  this  code  or 
other  statute.  • 

lAwa  of  1S82,  p.  69.  . 


TITLE   IV. 
OP  JUSTICE'S  CODBT. 
g  906.     Jnstiee'a  court,  daSmtion  of,  and  where  and  b^  whom  holdoa. 
S  907.     Mode  of  procoeding  sad  rules  of  avidence  in. 
Jurisdiction  of  juatice's  court. 
Sama  inbject. 
Where  action  ma;  be  commenced. 
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Trr.  IV,  g  909.]  JOSTICE'S  CODET.  Q43 

g  906.   [879.]    A  justice's  court  is  a  court  held  by  a  o«j^u,i»a, 

justice  of  the  peace,  within  the  precinct  for  which  he 

,1  mi  .-      1        .  -         ,    Jurtlce-« 

may  be  chosen.     Ihere  are  no  particular  terms  of  such  court,  denni- 

court,  but  the  same  is  always  open  for  the  transaction  £°^^g"'^"' 

of  business,  according  to  the  mode  of  proceedine  pre- 

scribed  for  it. 

§  907.   [880.]     The  mode  of  proceeding  and  the  rules  0tt.11.tse2. 

of  evidence  are  the  same  in  a  justice's  court  as  in  a  like 

action  or  proceeding  in  a  court  of  record,  except  where  proceeding, 
otherwise  specially  provided.  12  or.^. 

g  908.    [881.]     A  justice's  court  has  jurisdiction,  but  ort.  n-wea, 
not  exclusive,  of  the  following  actions:- 

1.  For  the  recovery  of  money  or  dai 
the  amount  claimed  does  not  exceed  two  hundred  and 

fifty  dollars;  ''o^'^ 

2.  For  the  reccFvery  of  specific  personal  property,  when 
the  value  of  the  property  claimed  and  the  damages  for 
the  detention  do  not  exceed  two  hundred  and  fifty  dol- 
lars; 

3.  For  the  recovery  of  any  penalty  or  forfeiture, 
whether  given  by  statute  or  arising  out  of  contract,  not 
exceeding  two  hundred  and  fifty  dollars; 

4.  Also,  to  give  judgment  without  action,  upon  the 
confession  of  the  defendant  for  any  of  the  causes  speci- 
fied in  this  section,  except  for  a  penalty  or  forfeiture 
imposed  by  statute. 

Juriadiction  of  justicea' coorta.  that  limitation  ihonld  be,  left  it  ea- 

—  In  preacribing   the   limit  of    the  tirelf  to  the  discretion  of  thalegiaU- 

amonnt  or  valns  over  which  juiticsH'  tare:   Noland  t.   Cottello,   2  Or.   66. 

courts  have  jnriadictian,  the  legiala-  Ihe   amonnt    ctHimed,  and   not   the 

tare  ia  not  reatrictad  to  tlie  amount  amount  recoveroil,  is  Uie  test  of  juris- 

to  which  BQch  JoriBdiction  eiteuded  diction;  E'lyv,  En/jle,  1  Waoh.  72.     In 

at  the  time  of  the  adoption  of  the  con-  forcible  entry  oad  detainer,  joBticea' 

etitution.     The  constitntion,  by  an-  courts  have  jurisdiction  to  the  eicln- 

thorizing    the    legislature    to  inTut  aion  of  circuit  courts:   TAoii^aon  v. 

justices  of  the  peace  witi  "  limited  Wo(f,  6  Or.  308. 
jurisdictioa  "  without  defining  what 

§  909.   [882.]    The  jurisdiction  conferred  by  the  last  on-iLisea 
section  does  not  extend,  however, —  

1.  To  an  action  in  which  the  title  to  real  property  shall  not  10  ineiud. 

•      »        .■  certain  cases. 

come  m  question; 

2.  To  an  action  for  false  imprisonment,  libel,  slander, 
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oaalicious  prosecution,  crimiDal  conversation,  seduction, 
or  upon  a  promise  to  marry. 

Jnaticm'  courta  —  Juriadiction  by  defense  or  plea,  sacb  eonrt  ii  anited 

ovar  realty;.  — Joetices  of  the  p<Mu;e  of  its  jurisdietion:  Sieeetv.  OalbnaA, 

have  uo  juriidictioa  in  CB«es  where  II  Or,  616. 

title  to  rsal  estate  comes  in  question:        A  jastioe's  court  canaot  reriTS  a 

Aikfn  V,  Ailrn,  12  Or.  203.  jadgmeot  so  ns  to  in»ke  it  a  lien  on 

If  tide  to  real  property  comes  in  real  property:  Glaze  v.  Leuit,  12  Or. 

question  in  a  trial  in  justice's  court  347. 

§  910.  [883.]  In  an  action  to  recover  a  penalty  or 
forfeiture  given  by  statute,  the  cause  of  action  or  some 
part  thereof  must  have  arisen  within  the  county  where 
the  action  is  commenced,  or  upon  a  lake,  river,  or  other 
water  bordering  upon  such  county  and  opposite  thereto; 
but  otherwise  than  this  the  jurisdiction  of  a  justice's 
court  does  not  depend  upon  where  the  cause  arose,  pro- 
vided that  the  plaintiff  or  defendant  shall  reside  in  the 
precinct  where  the  action  is  commenced,  or  personal 
service  can  bo  had  on  the  defendant  in  any  precinct  in 
the  county;  and  if  the  defendant  do  not  reside  in  the 
state,  the  action  may  be  commenced  in  any  precinct  in 
the  state. 

JuriadictioiL  of  Juetlcea'  courta  county,  although  such  precinct  is  not 

—  Heaidance. — A    justice's    court  thcoaeiawhicb  theactionisliroiight. 

has  juriailiction  without  regard  to  the  Such  service  toast  be  made  by  the 

residence  of  the  parties  when  personal  constable  of  the  precinct  in  wbidi  the 

service  of  the  summon!  is  made  on  action  is  brtFOght:  Taghr  v.  Jetitiiu, 

the  defendant  in  any  precinct  in  the  1 1  Or.  274. 


§  911.  Powers  of  courts  respecting  the  conduct  of  judicial  proceedings. 

§  012.  Ho»  eiercised. 

§913.  Judicial  officer,  definition  of,  when  disqualified  to  act 

S  014.  Judicial  officer  not  to  act  as  attorney,  except. 

§  015.  Powers  of  judge  out  of  court. 

g  91G.  Powerof  judicial  ofGceiB  respecting  the  conduct  of  proceedings  before 

g  017.  How  exercised. 

§  918.  Power  oE  judicial  officers  to  take  and  certify  proof  or  acknowledg. 

ments,  affidavits,  or  depositions, 

g  910.  Sanio  subject. 
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Tit.  V,  g  913.]    INCIDENTAL  POWERS  AND  DUTIES. 

§  911-   [884.]    Every  court  of  justice  has  power, — 

1.  To  preserve  and  enforce  order  in  its  immediate 
presence;  to''f'd^iSr* 

2.  To  enforce  order  in  the  proceedings  before  it,  or  P^s^elind'" 
before  a  person  or  body  empowered  to  conduct  a  judicial  ESd'^^i^M. 
investigation  under  its  authority; 

3.  To  provide  for  the  orderly  conduct  of  proceedings 
before  it  or  its  officers; 

4.  To  compel  obedience  to  its  judgments,  decrees, 
orders,  and  process,  and  to  the  orders  of  a  judge  out  of 
court,  in  an  action,  suit,  or  proceeding  pending  therein; . 

5.  To  control,  in  furtherance  of  justice,  the  conduct  of  i*  Of-  '»■ 
its  ministerial  officers,  and  of  all  other  persons  in  any 
manner  connected  with  a  judicial  proceeding  before  it, 

in  every,  matter  appertaining  thereto; 

6.  To  compel  the  attendance  of  persons  to  testify  in 
an  action,  suit,  or  proceeding  therein,  in  the  cases  and 
manner  provided  by  this  code; 

7.  To  administer  oaths  in  an  action,  suit,  or  proceed- 
ing pending  therein,  and  in  all  other  cases  where  it  may 
be  necessary  in  the  exercise  of  its  powers  or  the  per- 
formance of  its  duties. 

Bale*  of  court.  —Rales  of  court  MtCue,  43  Col.  ]78,  it  ia  held  that  the 

aio  but  a.  moans  to  accomplish    the  courts  and  suitora  are  alike  bound  by 

ends  <A   justics:   Pidalt  v.    WaUace,  tho  rules,  which  should  receive  the 

64  Cal.  147.     Should  thoy  deprive  a  same  construction  as  statutes.     And 

party  of  a  statutory  right  they  are  it  is  said  that  parties   have   no  un- 

Toid:  PeopU  v.  MeCUilan,  3  Id.  101.  qualtSed   right   to  stipulate   for  the 

Under  thia   gection  every  court   has  abrogation   of    rules    of    Court:   Jte/i- 

power  to  preaoribe  mlea  for  orderly  tioUU  v.  Lawremx,  15  Id.  359.     But  it 

conduct  of  its  busiuess,  uot  repugnant  is  held  that  the  court  itself  always 

tolaw,  and  such  rules  may bechnnged  has  the  power  to  suspend  ita  own 

or  modified;  but  while  they  are  in  rules  or  except  a  particular  case  from 

force,    unlosa   so   provided   in    them,  thciropcrationTrhcneverthe  purposes 

courts  must  apply  them  to  all  cases,  of  justice  require  iti  People  v.   Wil- 

and  cannot  make  them  applicable  in  Hams,  32  Id.  280;  Pidxtt  v.  Wallace, 

their  discretiou:  Coyote  O.  S.  M.  Co.  54  Id.  I47i  UniUd  Stalta  v.  BrdtUng, 

T.  BtAlt,  g  Or.  121;  and  in  Hcaatm  v.  20  How.  252-254. 

§  912.   [885.]    For  the  effectual  exercise  of  the  powers  oct.  u,  tm, 

specified  in  the  last  section,  the  court  may  punish  for 

contempt  in  the  cases  and  the  manner  provided  in  this  IxaV^^^ 
code. 

§  913.  [886.]    A  judicial  officer  is  a  person  authorized  ori.  n,  imi, 
to  act  as  ajudge  in  a  court  of  justice.     Such  officer  shall  — ^ 
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not  act  as  such  in  a  court  of  which  he  is  a  member  i 
-any  of  the  following  cases:- 


offlcsr.  1.  Id  an  action,  suit,  or  proceeding  to  which  he  is  a 

whendtoqnJi-  P^rty,  or  in  which  he  is  directly  interested; 

fledtoict  2.  When  he  was  not  present  and  sitting  as  a  member. 

of  the  court  at  the  hearing  of  a  matter  submitted  for  its 

decision; 

3.  When  he  is  related  to  either  party  by  consangainity 
or  affinity  within  the  third  degree; 

4.  When  he  has  been  "attorney  in  the  action,  suit,  or 
proceeding  in  question  for  either  party. 

But  this  section  does  not  apply  to  an  application  to 
change  the  place  of  trial,  or  the  regulation  of  the  order 
of  business  in  court.  In  the  cases  specified  in  subdi- 
visions 3  and  4,  the  disqualification  may  be  waived  by 
the  parties,  and,  except  in  the  supreme  court,  shall  be 
deeiir«d  to  be  waived,  unless  an  application  for  a  change 
of  the  place  of  trial  be  made  as  provided  in  this  code. 

Application  for  chftng^  of  no  right  to  lit  thongh  no  olijaotioD  ba 
place:  See  §§  45,  46,  U>d  388,  miide;  Outlet/  v.  AipinunU,  3  N.  Y. 

^Usqualiflcation  of  Judge.  —  C17;  nor  tlK>ugh  tbe  party  intemtad 
Thii  acctiDn  ibould  be  1i1>erally  Euid    ia  eictading  the  judge  requeit  him  W 


not     technically    comtrned:     Jfot-iA    sit:  Onkley  v.  Aipinteall,  ivpra;  Pco- 
Bloomfirld  O.   li.   Co.    v.    Keyati;    68    pU  v.  Dt  Ut  Onara,  24  Cai  76. 
CaL  315.     A  diaqualiGed  jadga  hu 


Fib.  20, 1891,         §  914.  [887.]     Any  judicial  officer  may  act  as  an  at- 

torney  in  any  action,  suit,  or  proceeding  to  which  he  is  a 

..nicer  not  to     party  or  in  which  he  is  directly  interested.     A  judge  of 

"leept    ^      the  county  court  or  justice  of  the  peace,  otherwise  au- 

si  l^fll  D.ISL  thorized  by  law,  may  act  as  an  attorney  in  any  court 

other  than  the  one  of  which  ho  is  judge,  except  in  an 

action,  suit,  or  proceeding  removed  therefrom  to  another 

court    for  review;   but  no  judicial    officer  shall   act  as 

attorney  in  any  court,  or  otherwise  other  than  as  in 

tins  section  allowed;  provided,  no  justice  of  the  peace  or 

county  judge  or  other  judicial  officer  siiall  have  a  partner 

who  sliall  practice  law  or  act  as  attorney  in  the  court 

over  which  he  presides. 

Feb.w,ugi,        g  935.  [888.]    A  judge  may  exercise,  out  of  court,  all 

the  powers  expressly  conferred  upon  a  judge  as  contra- 

jud^eoutoi     distinguished  from  a  court,  and  not  otherwise. 
ior.495.  §  916-   [890.]     Every  judicial  officer  has  power, — 

1.  To  preserve   and   enforce   order  in   his  immediate 
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presence,  and  in  the  proceedings  before  him,  when  he  ?^'-  '*'^ 
is  engaged  in  the  performance  of  a  duty  imposed  upon  "         ~~ 
him  by  this  code  or  other  statute;  ciaiomcem. 

2.  To  compel  obedience  to  his  lawful  orders,  as  pro-  ^  '*'■  ^ 
rided  in  this  code; 

3.  To  compel  the  attendance  of  persons  to  testify  in  a 
proceeding  pending  before  hira  in  the  cases  and  manner 
provided  in  this  code; 

4.  To  administer  oaths  to  persons,  in  a  proceeding 
,    pending  before  him,  and  in  all  other  cases  where  it  may 

be  necessary,  in  the  exercise  of  his  powers  and  the  per- 
formance of  his  duties. 

g  917.   [891.] ,  For  the  effectual  exercise  of  the  powers  oct.  11,  isaa, 

specified  in  the  last  section,  a  judicial  officer  may  punish 

for  contempt,  in  the  cases  and  manner  provided  in  this  eitr"^"' 
code. 

g  918.   [892.]     The  judges  of  the  supreme  court  and  ^^^^-^^ 
circuit  courts  have  power  in  any  part  of  the  state  to  take 

^  •'    *^  Power  to  lake 

and  certify, —  *5!l"r.'"'', 

•"  iffldftvlta,  etc 

1.  The  proof  and  acknowledgment  of  a  conveyance  of 
real  property,  or  any  other  written  instrument  authorized 
or  required  to  be  proved  or  acknowledged; 

2.  The  acknowledgment  of  satisfaction  of  a  judgment 
in  any  court; 

3.  An  affidavit  or  deposition  to  be  used  in  any  court 
of  justice  or  other  tribunal  of  this  state; 

4.  To  exercise  any  other  power  and  perform  any  other 
duty  conferred  or  imposed  upon  them  by  this  code  ot    ' 
other  statutes. 

§  919.   [893.]     Every  other  judicial  officer  may,  within  Oct  n,  lasa, 

the  county,  citVi  district,  or  precinct  in  which  he  is 

chosen,  — 

1.  Exercise  the  powers  mentioned  in  subdivisions  1, 
2  and  3  of  the  last  section; 

2.  Exercise  any  other  power  and  perform  any  other 
duty  conferred  or  imposed  upon  him  by  this  code  or 
other  statutes. 
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TITLE  VX 

OF  THE  SEALS  OF  THE  C01TBT8  OF  JCTSTIOE. 
{  020.     Wb&l  courts  luTe  seaU 
S  931.     How  long  praaent  leili  to  caatiDoe. 
)  922.     Secretary  of  itate  to  proonK  new  aeals;  derioca  thareot 
S  923.    Clerk  to  keep  le&l,  and  affix  it  whsii  required. 

g  920.  [894.]  Each  of  the  following  courts,  and  no 
other,  has  a  seal: — 

1.  The  supreme  court; 

2.  Each  circuit  court; 

3.  Each  county  court. 
§  921.  [895.]     The  seals  now  iised  by  these  courts  shall 

continue  to  be  so  used  until  and  including  the  first  day 
of  May,  1863.  After  that  day,  the  seals  devised  as  pro- 
vided in  the  next  section  shall  be  the  seals  thereof. 

g  922.  [896.]  At  least  thirty  days  before  the  first  day 
of  May,  1863,  the  secretary  of  state  shall  procure  and 
transmit,  at  the  expense  of  the  state,  to  the  clerks  of  the 
several  courts  mentioned  in  section  920  [894],  seals,  with 
the  arms  of  the  state  engraved  in  the  center  thereof,  and 
with  the  following  inscription  surrounding  the  same:  — 

1.  For  the  supreme  court,  "Supreme  Court,  State  of 
Oregon  "; 

2.  For  the  circuit  court,  "Circuit  Court, County, 

State  of  Oregon,"  inserting  the  name  of  the  particular 
county; 

3.  For  the  county  court,  "County  Court, County, 

State  of  Oregon,"  inserting  the  name  of  the  particular 
county, 

Oct  11,  ISM.         §  923.   [897.]    The  clerk  of  each  court  mentioned  in 
— section  920  [894]  shall  keep  the  seal  thereof,  and  aOtx  it 

Clerk  to  keep     ,  '-        _•'  ..,.„,  ,, 

*e«i«iidaffli    to  any  process,  transcript,  certificate,  or  other  paper  re- 
lequired.        quired  by  this  code  or  other  statute. 


SecreUrr  ot 
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1 024.  Sittiiigs  of  ooorta  to  be  public;  when  may  be  privats. 

§  925.  Circuit  jadge  maj  hold  court  in  anj  dutriot. 

§  926.  Judges  may  make  orders  in  canaea  out  of  district. 

9  027.  Sacb  orders  hi  be  enforced  in  the  district  where  cause  is  pending. 

g  928.  Courts  not  to  be  c^«ned  on  certain  days,  except  for  special  parpoaea. 

S  929.  If  court  appointed  or  adjourned  to  such  day,  to  be  deemed  tor  the 

next  judicial  day. 

S  930.  Courts,  where  to  be  held. 

§  931.  When  trial  may  be  had  slsswhere  than  at  court-hoiiM. 

S  932.  When  and  bow  judge  may  change  Oie  place  of  holding  court. 

9  933.  When  court  may  order  sheriff  to  provide  accommodations  for  court 

and  jury. 

9  934.  Persons  bound  to  ^pear  at  the  place  appointed  by  judge. 

9  935.  When  judge  dees  not  attend  how  coort  adjoomad. 

S  936.  Proceeding  not  affected  by  failure  of  term  or  vacancy  in  office. 

9  937.  Application  to  court  or  judge,  how  addressed. 

9  OSa  Proceedings  to  bo  in  English. 

%  939.  Power  of  court  or  jodge  to  adjourn  jadioial  proceedings. 

5  iMO.  Mean*  to  be  used  by  court  to  execute  its  powers. 

g  924.   [898,]    The  sittings  of  every  court  of  justice  o 
are  public,  except  as  provided  in  this  section.     Upon  the  - 


or  any  other  proceeding  therein,  to  be  private;  and  upon 
such  order  being  made,  all  persona  shall  bo  excluded, 
except  the  officers  of  the  court,  the  parties,  their  witnesses 
and  counsel. 

See  Constitution,  art.  1,  %  11. 

§  925.     Each  of  the  several  circuit  judges  of  this  state  o^t-a,  im,ii 
shall  have  authority  to  hold  circuit  courts  in  any  of  the  ci«uit  judge 
judicial  districts  of  the  state,  where,  for  any  reason,  the  ""'rt'inany 
circuit  judge  elected  for  such  district  cannot  attend,  or  ^'"f"'* 
is  disqualified  to  try  any  cause  pending  therein  at  the 
time  appointed  for  holding  said  court  or  trying  said 
cause. 

Entitled  "An  act  to  authorize  each  of  the  several  drcait  judges  of  this 
state  to  hold  courts  and  make  orders  to  be  enforced  in  all  the  judicial  dis- 
tricts thereof,"  approved  February  25,  1890.    Laws  of  1880,  p.  48. 
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ott.  ifl,  issa.  jt.  g  926.  Ill  the  absence  of  any  circuit  judge  from  hia 
jiidKesmay     judicial  district,  or  from  any  county  in  such  district, 

niako  orders      ^  '  j  J 

out  ot  dutrict.  whereby  inconvenience  ot  delay  would  be  occasioned  in 
obtainiug  orders  from  him  in  any  suit  or  action  pending 
tlierein,  or  in  case  of  his  inability  to  act,  any  other  cir- 
cuit judge,  whether  within  or  without  such  district,  may 
grant  all  necessary  orders,  to  have  effect  in  any  cause 
pending  therein,  to  all  intents  and  purposes  as  if  mada 
by  the  circuit  judge  of  the  said  district;  provided,  that 
the  question  shall  not  have  been  presented  to  or  passed 
upon  by  any  other  circuit  judge  in  this  state. 

See  note  to  Iftil  proceding  aaction. 

oct.zs.is8o.tB.  §  927.  All  such  orders  may  be  enforced  in  this  [the] 
Same.  district  where  the  same  are  pending  by  any  of  the  cir- 

enforeid  °'     *'"'*  judges  of  this  State. 

See  note  to  g  925. 

Fflb.ai.iBS7.t2.      §928.   [899.]     The  courts  of  justice  may  be  held,  and 
Non.judiciai    judicial  busiuess  transacted,  on  any  day,  except  as  pro- 
whaticgai       vided  in  this  section.     No  court  can  be  opened,  nor  can 
bedone'on.*'    suy  judicial  busiuess  be   transacted,  on    a  Sunday,  on 
the  first  day  of  January,  on  the  first  Saturday  in  June, 
on   the  fourth   day  of  July,  on   Christmas  day,  on  the 
thirtieth  day  of  May,  on  a  day  on  which  a  general  elec- 
tion is  held,  or  on  a  day  appointed  by  the  executive 
authority  of  the  United  States  or  of  this  state  as  a  day 
of  fasting  or  thanksgiving,  except  for  the  following  pur- 
poses:— 

1.  To  give  instructions  to  a  jury  then  deliberating  on 
their  verdict; 

2.  To  receive  the  verdict  of  a  jury; 

3.  For  the  exercise  of  the  powers  of  a  magistrate  in 
criminal  actions,  or  in  proceedings  of  a  criminal  nature. 

Oot.n.isa4  I-wsofl887,p.86. 

^— g  929.  [900.]    If  any  of  the  days  mentioned  in  the 

■pm"n(ed  or  last  scction  happen  to  he  a  day  appointed  for  holding 
such  day  (0  a  court,  or  to  which  it  is  adjourned,  it  is  deemed  ap- 
nestjQdiciai    pointed  for  or  adjourned  to  the  next  judicial  day. 
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§  930.   [901.]     Every  court  of  justice  shall  sit  at  the  ^Jj-^J'- 1»=2, 

place  designated  by  law  for  that  purpose,  except  as  pro-  

vided  in  the  next  two  sections.  lobeu'eid. 

g  931.    [902.]     Upon  the  agreement  of  the  parties  to  ucv  »,  isia, 

a  civil  action,  suit,  or  proceeding,  filed  with  the  clerk  or 

entered  upon  the  journal,  the  court  may  direct  that  the  may  be  had 

....  .,  --  ,  .     elsewhere 

trial  of  an  issue  of  law  or  of  fact,  or  any  other  proceed-  "lan  ni 
ing  therein,  be  had  elsewhere  within  the  county  than  at 
the  court-house. 

§  932.   [903.]     A  judge  authorized  to  hold  or  preside  J*^^'""* 
at  a  court  may,  by  an  order  filed  with  the  clerk  thereof, 

"  When  nid 

and   published  as  be  may  prescribe,  direct  that  the  ^°,''i^'*^'' 

court  be  held  or  continued  at  any  other  place  in  the  g^*^  ^„^ 

county  than   that  appointed,  when  war,  pestilence,  or 

other  public  calamity,  or  the  danger  thereof,  may  render 

it  necessary;  and  may,  in  the  same  manner,  revoke  the 

order,  and  in  his  discretion  appoint  another  place  in 

the  same  county  for  holding  the  court. 

g  933.  [904.]     If  the  proper  authority  neglects  to  pro-  oct.  n.  wsi 

vide  any  court  with  rooms,  furniture,  fuel,  lights,  and 

stationery,  suitable  and  sufficient  for  the  transaction  of  maraiaer 
its  business,  and  for  the  jury  attendinir  upon  it,  if  there  provide 
be  one,  the  court  may  order  the  sheriff  to  do  so,  at  the  ^'oj  JSry""" 
place  within  the  county  designated  by  law  for  holding 
such  court;  and.  the  expense  incurred  by  the  sheriff  in 
carrying  such  order  into  effect,  when  ascertained  and 
ordered  to  be  paid  by  the  court,  is  a  charge  upon  the 
county. 

§  934.  [905.]    When  a  court  is   held  at  a  place  ap-  oet  n.  issa. 

pointed  as  provided  by  section  932  [903],  every  person  r — — 

held  or  required  to  appear  at  the  court  shall  appear  at  JU^^" 
the  place  so  appointed.  "ulgl'"^  ^ 

g  935.   [906.]     If  no  judge  attend  on  the  day  appointed  oci.  n,  isra, 

for  holding  a  court,  before  four  o'clock  in  the  afternoon,  — '- 

the  court  shall  stand  adjourned  until  the  next  day  at  nine  ] 


o'clock;  and  if  no  judge  attend  on  that  day,  before  four  eou?t 
o'clock  in  the  afternoon,  it  shall  then  stand  adjourned 


■djouraed. 
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?lJv."'  '*'*  '        §  93^-   C^**''-]     N°  proceeding  in  a  court  of  justice,  in 
Proceeding       a°y  a«tion,  suit,   or  proceeding  pending  theroin,  is  af- 
b?'t!ln"reof     fected  by  a  vacancy  in  the  office  of  any  or  all  of  the 
I'lMncV  In      judges,  or  by  the  failure  of  a  term  thereof. 
Ort^ii  1S64         §  ^^^-   [908.]     An  application  or  other  proceeding  ad- 

l^ dressed  to  a  court  shall  be  addressed  to  it  by  its  style  as 

to'i^'uM'or''      given  in  this  code;  an  application  or  other  proceeding 
ilddreiiwiT      addressed  to  a  judicial  officer  shall  be  addressed  to  him 
by  his  name,  without  any  other  title  than  his  style  of 
office. 
noj.""  '*'"         §  9^^-   [909.]     Every  writing  in  any  action,  suit,  or 
proceedi      io  P'^'^ceeding  whatever,  in  a  court  of  justice  of  this  state,  or 
bo  iu  EDgiiBb.  before  a  judicial  officer,  shall  be  in  the  English  language; 
but  such  abbreviations  as  are  now  commonly  used  ia 
that  language  may  be  used,  and  numbers  may  be  ex- 
pressed by  figures  or  numerals,  in  the  customary  manner. 
00^11,1862.  g  939_   |-9io_]     A  court  or  judicial  officer  has  power  to 

Power  or  adjourn  any  proceeding  before  it  or  him,  from  time  to 
to Bdj^uri"^*'  time,  as  may  be  necessary,  unless  otherwise  expressly 

Vrecej^ug,.      proYi^ed  ^y  tJjjg  code. 

Oct  11,1862,  §940.   [911,]     When  jurisdiction  is,  by  the  organic 

■■-■■  -■-  ■ —  law  of  this  state,  or  by  this  code  or  any  other  statute, 
u.ed  by  court  conferred  on  a  court  or  judicial  officer,  all  the  means  to 
ita  ^wera.  carry  it  into  effect  are  also  given;  and  in  the  exercise  of 
60r  140  *^®  jurisdiction,  if  the  course  of  proceeding  be  not  spe- 

io*o'r.^ii.        cifically  pointed  out  by  this  code,  any  suitable  process  or 
u  Or!  SI;        mode  of  proceeding  may  be  adopted  which  may  appear 
most  conformable  to  the  spirit  of  this  code. 

ThiB  nction  waa  foUowed  in  Aiten  v.  Aiken,  13  Or.  61S. 
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CHAPTER  XLL 

OF  PERSONS  SPECIALLY  IxNVESTED  WITH  POWERS 
OF  A  JUDICIAL  NATURE. 

'TITLE   I.  —  Of  Juries,  and  the  Qualipicatioms  and 
ExEJiPTioNs  OF  Jurors. 
II.  —  Of  the  Manner  of  Forming  Jury  List. 

III.  —  Of  the  Manner  dp  DRAwma  and  Sum- 

moning Jury. 

IV.  —  Op  Referees. 

V.  —  Of  Commissioners  to  Take  Affidavits, 
AND  THE  Proof  and  Acknowledgment 
OF  Deeds,  got  op  This  State. 


TITLE   I. 

OF  JUBIE3.  AND  THE  QUALIFICATIONS  AND  BXEUFTIQNS  OT 

JURORSL 
9  HI.    Jiuy,  definition  of. 
9  M2.     Different  kinds  of  jnrieg. 
S  943.     Grand  jnry,  definition  of. 
S  944.     Trial  jnry,  definition  of. 
S  045.    Jury  of  inqtieit,  definitioa  oL 
1 946.     Other  juries  aboliihed;  number  of  jury  necessary  to  oonair  in  W- 

dict  or  indictment. 
S  047.     Who  »re  coTDpetent  to  ftct  m  jnrors, 
9  MS.     Who  are  exempt. 

i  94U.     Firemen  sud  exempt  firemen  not  required  to  serva. 
^  050.     Who  4eemed  lui  exempt  Sremou. 
I  951.     Who  may  be  excused  from  serving. 

§  941.   [912.]    A  jury  is  a  body  of  men  temporarily  octiviaea. 

selected   from  the  qualified  inhabitants  of  a  particular 

district,  and  invested  with  power, —  deflnitionoi 

1.  To  present  or  indict  a  person  for  a  public  offense; 
or, 

2.  To  try  a  question  of  fact. 

§942.    [913.]     A  jury  is  of  three  kinds: —  oj*^ii,i«s. 

1.  A  grand  jury; 

2.  A  trial  jury; 

3.  A  jury  of  inquest. 


Different  klDds 


ivGoogle 


Se^Sft/oTc-r. 


iTnftlo'nol 


dsfloiiton 


PERSONS  INVESTED  WITH  JUDICIAL  POWEBS.    [Cbap.  Xn, 

g  943.  [914.]  A  grand  jury  is  a  body  of  men,  seven 
in  number,  drawn  by  lot  from  the  jurors  in  attendance 
upon  the  court  at  the  particular  term,  and  sworn  to  in- 
quire of  public  offenses  committed  or  triable  within 
the  county. 
See  the  chapter  oa  grand  jnriea  in  the  MitcelluieoDS  Laws,  poit. 

§944.  [915.]  A  trial  jury  is  a  body  of  men,  twelve  iQ 
~  number  in  the  circuit  court,  and  six  in  number  in  the 
county  court  and  courts  of  justice  of  the  peace,  drawn 
by  lot  from  the  jurors  in  attendance  upon  the  court  at  a 
particular  term,  and  sworn  to  try  and  determine  a  ques- 
tion of  fact;  but  in  a  justice's  court  the  jury  is  drawn 
according  to  the  mode  specially  provided  for  such  court. 

Trial  b7  Jury  :Seo  title  3  of  chap-  title  2,  chapter  2,  ante,  pp.  28e 
ter  2,  oale,  pp.  293  ct  seq.  et  seq. 

Formation  of  trial  Jury:    See 

g  945.   [916.]     A  jury  of  inquest  is  a  body  of  men,  six 
~  in  number,  summoned  from  the  qualified  inhabitants  of 
a  particular  district,  before  the  sheriff,  coroner,  or  other 
ministerial  officer,  to  inquire  of  particular  facts. 

Inquaat:  See  the  chapter  on  this  subject  in  the  Miscelltmecnis  Laws,  jKHl. 

§  946.  [917.]  All  other  juries  than  those  herein  de- 
~  scribed  are  abolished.  A  grand  jury  may  present  or 
indict  a  person  with  a  concurrence  of  five  of  their  num- 
ber, and  not  otherwise.  The  verdict  of  a  trial  jury  shall 
be  unanimous,  but  the  verdict  of  a  jury  of  inquest  is 
sufiicient  if  two  thirds  of  the  jurors  concur  therein. 
^  §  947.  [918.]  A  person  is  not  competent  to  act  as  a 
juror  unless  he  bo, — 

1.  A  citizen  of  the  United  States; 

2.  A  male  inhabitant  of  the  county  in  which  he  is 
returned,  and  who  has  been  an  inhabitant  thereof  for 
the  year  next  preceding  the  time  he  is  drawn  or  called; 

3.  Over  twenty-one  years  of  f^e; 

4.  In  the  possession  of  his  natural  faculties  and  of 
sound  mind. 

Nor  is  any  person  competent  to  act  as  a  juror  who  has 
been  convicted  of  any  felony,  or  a  misdemeanor  involv- 
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ing  moral  turpitude.     No  person  Bhall  be  summoned  as  Oet.M.]Ba^ji. 
a  jnror  in  any  circuit  court  more  than  once  in  one  year,  whoare 
and  it  shall  be  sufficient  cause  of  challenge  to  any  juror  »«»» juroc*. 
called  to  be  sworn  in  any  cause  that  he  has  been  sum- 
moned and  attended  said  court  as  a  juror  at  any  term  of 
said  court  held  within  one  year  prior  to  the  time  of  such 
challenge,  or  that  he  has  been  summoned  from  the  by- 
standers or  body  of  the  county,  and  has  served  as  a  juror 
in  any  cause  upon  such  summons  within  one  year  prior 
to  the  time  of  such  challenge. 
Lawa  of  ISS2,  p.  61. 

§  948.    [919.]    A  person  is  exempt  from  liability  to  act  °p^^j^-  '^^ 
as  a  juror  if  he  be, —  

1.  A  judicial  officer,  as  defined  in  this  code;  exempt 

2.  Any  other  {dvil  officer  of  this  stale,  or  the  United 
States,  whose  duties  are  at  the  time  incoDsistent  with  his 
attendance  as  a  juror; 

3.  An  attorney; 

4.  A  minister  of  the  gospel  or  a  priest  of  any  denomi' 
nation; 

5.  A  teacher  in  a  college,  academy,  or  school; 

6.  A  practising  physician; 

7.  An  acting  non-commissioned  officer,  musician,  or 
private  of  a  military  organization,  duly  enrolled  in  tho 
service  of  the  United  States  or  of  this  state; 

8.  An  acting  member  of  a  company  of  firemen  duly 
organized,  and  who  has  been  such  member  for  a  period 
of  six  months  next  preceding  the  time  when  the  exemp- 
tion is  claimed; 

9.  A  person  who  has  served,  within  this  state,  as  an 
acting  member  of  a  company  of  firemen  for  the  period 
of  seven  years; 

10.  Acting  ferrymen  or  millers. 

g  949,     No  exempt  fireman,  nor  any  person  who  has  Feb-ao.  lass, 

been  an  active  member  of  any  volunteer  fire  company  of  rj --7- 

this  state  for  one  year  immediately  preceding  the  time  j""^  not 
the  exemption  is  claimed,  and  who  then  is  such  member,  Jlr^i.'*^*" 
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shall  be  required  to  perform  any  jury  duty,  or  to  pay  any 
-  poll  tax,  or  road  tax,  excepting  a  property  road  tax. 

.4n  aet  eDtitl«d  ' '  An  act  ezempting  fiNmen  from  certain  duties  and  taxes, " 
appTOTed  Febraary  20,  1886.  This  wotioD  is  placed  g  1  of  the  act,  vheie  it 
logicall}'  beloDgs. 

g  950.  Every  person  who  for  seven  consecutive  years 
'  has  been  an  active  member  of  any  organized  volunteer 
fire  company  in  this  state,  and  any  person  who  has  re- 
ceived an  exempt  certificate  from  any  fire  department  in 
this  state,  shall  be  deemed  an  exempt  fireman,  within 
the  meaning  of  this  act. 
See  note  to  lost  preoediug  sectitm. 

g  951.  [920.]  A  person  may  be  excused  from  acting 
~  as  a  juror  when,  for  any  reason,  his  interests  or  those  of 
the  public  will  be  materially  injured  by  his  attendance; 
or  when  his  own  health,  or  the  death  or  sickness  of  a 
member  of  his  family,  requires  his  absence;  but  no  per- 
son shall  be  excused  on  account  of  the  causes  in  this 
section  mentioned  unless  it  appear  that  after  he  was 
summoned  he  could  not,  by  reasonable  precaution,  have 
provided  against  them. 


TITLE  II. 
OP  THE  MANNER  OF  FOKMING  JURY  LIST. 
S  952.    Conat;  court  to  make  jury  list  annually. 
S  963.     Names  to  be  selected  only  of  thoea  qnalifiad  and  lialiU. 
%  954.     Number  and  distribution  of  names  selected. 
§  966.     What  jury  list  to  contain,  and  when  filed. 
g  960.     County  clerk  to  deposit  ballots  in  jniy-boz. 

8  952,  [921.]  The  county  court  of  each  county  shall, 
"  at  its  first  term  of  each  year,  or  in  case  of  omission  or 
neglect  to  do  so,  then  at  any  following  term,  make  from 
the  last  preceding  assessment  roll  of  the  county  a  list, 
denominated  the  jury  list,  containing  the  names  of  per- 
sons to  serve  as  grand  and  trial  jurors  until  the  follow- 
ing year,  or  new  lists  be  made. 

See  note  to  1 96S  [937]. 
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§  953.   [922.]    In  preparing  the  jury  liat,  the  names  of  o^".  im 

those  persons  only  must  be  selected  who  are  known  or — — 

believed  to  be  possessed  of  the  qualifications  prescribed  *»ie^  onw 
in  section  947  [918],  and  not  entitled  to  exemption  as  oaa  md  idbie. 
provided  in  section  948  [919]. 

§  954.   [923.]    The  jury  liat  shall  contain  the  names  oct.  ii.  isitj, 

of  two  hundred  Jwrsons,  if  there  are  that  namber  of 

qualified  jurors  upon  the  assessment  roll.     They  shall  be  diswibuVon 
selected  from  the  different  portions  of  the  county,  in 
proportion  to  the  number  qualified  upon  the  assessment 
roll,  as  much  as  practicable. 

g  955.  [924.]    The  jury  list  shall  contain  the  christian  ort^u.  i«i 
and  surname,  and  the  place  of  residence  and  occupation,  ~ 


office  of  the  county  clerk,  within  ten  days  from  the  time 
it  is  prepared. 

§  956.   [925.]    The  county  clerk  shall  keep  in  his  office  oet  n,  ise^ 

a  sufficient  box,  carefully  secured,  which  is  denominated 

the  jury-box.     On  receiving  the  jury  list,  he  shall  destroy  lodeposit 
all  ballots  remaining  in  the  box,  and  prepare  and  de>  )iiiT.boz. 
posit  in  such  box  separate  ballots,  containing  the  name, 
place  of  residence,  and  occupation  of  each  person  em- 
braced in  the  list,  and  folded  as  nearly  alike  as  practi- 
cable,  and  so  that  the  name  cannot  be  seen. 


OF  THB  MAHNBB  OF  DRAWINQ  AND  SUMMONING  THE  JUEY. 

%  9fi7.  Jnron  to  be  drawn  for  ciroait  and  connty  conrt*. 

9  968.  Numlier  of  jurors  to  bo  drawn  for  each  court. 

3  999.  Drawing,  when  and  where  to  take  place. 

§  060.  Drawing,  how  condacted. 

S  Ml.  Panel  to  be  delivered  to  the  ahsrift 

S  962.  Jnion,  )iow  eammoned. 

%  963.  Panel,  when  and  hovr  returned, 

g  961.  Penal^  for  non.attendance  of  jnror. 

S  966.  Ballota  dnwn,  how  disponed  of. 

%  966.  Certificate  of  clerk  respecting  the  attendance  of  jnron. 

g  967.  Juror  not  to  be  drawn  twice  until  liat  exhausted. 

S  968.  Power  of  the  court  on  failure  of  jorors  to  attend. 
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■■eh  court. 


PERSONS  INVESTED  WITH  JUDICIAL  POWEKa    [Chap.  XTi 

§  957,    [926.]     The  jurors  for  every  term  of  the  circuit 

-  and  county  court  in  the  county  shall  be  drawn  from  the 
names  deposited  in  the  jury-box;  but  no  jury  shall  bfl 

-  drawn  for  such  county  court,  at  any  term  thereof,  unless 
upon  the  order  of  the  county  judge,  previously  filed  witb 
the  county  clerk;  provided,  that  a  jury  may  be  summoned 
to  attend  the  county  court  by  order  of  the  judge  thereof, 
for  the  trial  of  an  issue  in  such  court,  as  in  the  court  of 
a  justice  of  the  peace. 

19ea  note  to  §  96S. 

8  958.  [927.]  For  the  circuit  court,  thirty-one  names 
~  shall  be  drawn,  from  which  number  the  grand  and  trial 
juries  for  the  term  are  selected,  as  elsewhere  provided 
in  this  code.  For  the  county  court,  twelve  names  shall 
be  drawn,  from  which  number  the  trial  juries  for  the 
term  are  selected  in  like  mauner. 
Bm  note  to  S  968. 

g  959.     [928.]    The  drawing  shall  take  place  at  the 

*  o£Qce  of  the  county  clerk,  not  less  than  ten  nor  more 

than  twenty  days  before  the  holding  of  the  term  of  the 

court  at  which  the  jurors  are  to  serve;  but  if  the  term  be 

one  appointed  by  the  court  or  judge  thereof,  the  drawing 

may  be  at  any  shorter  time  before  such  term,  as  such  court 

or  judge  may  prescribe  in  the  order  appointing  such  term. 

g  960.   [929,]    Whenever  jurors  are  to  be  drawn,  the 

■  county  clerk  shall  take  to  his  assistance  the  sheriff  or  a 

justice  of  the  peace  for  the  county,  and  proceed  with  the 

drawing  as  follows: — 

1.  The  clerk  shall  shake  the  box  containing  the  bal- 
lots, so  as  to  mingle  them  as  much  as  possible; 

2.  He  shall  then  publicly  draw  out  of  the  box  as  many 
ballots  as  there  are  jurors  required; 

3.  A  minute  of  the  drawing  shall  be  kept,  in  which  the 
name  contained  on  each  ballot  drawn  shall  be  entered 
before  another  ballot  can  be  drawn; 

4.  If,  when  the  whole  number  of  ballots  required  is 
drawn,  it  appear  that  a  person  whose  name  is  drawn  is 
dead,  or  resides  out  of  the  county,  that  fact  shall  be  en- 
tered in  the  minute  of  the  drawing,  and  the  ballot  con- 
taining the  name  destroyed; 
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Trr.  ra,  1 865.]        MANNER  OF  DRAWING  JURY.  g5g 

5.  Another  ballot  must  theii  be  drawn  in  tbe  place  of  oct.u,  ises; 
that  destroyed,  and  the  name  contained  thereon  shall  in  — 


the  same  manner  be  entered  in  the  minute  of  the  draw-  conducfita. 
ing; 

6.  The  same  proceeding  shall  be  had  as  often  as  neces- 
sary until  the  requisite  number  of  ballots  is  drawn,  ex- 
clusive of  those  appearing  to  be  dead  or  non-resident; 

7.  The  minute  of  the  drawing  shall  then  be  signed  by 
the  clerk  and  the  attending  officer,  and  immediately  filed 
in  the  office  of  tbe  former, 

Se«DoUtoS9GS. 

§  961.  [930.]     A  panel  of  the  names  of  the  persons  P^"-""^ 

drawn  as  jurors,  with  their  places  of  residence  and  occu- ■ ~ 

pation,  and  stating  for  what  court  and  the  particular  ''|?"''E'??J" 
term  thereof  they  were  drawn,  shall  then  be  made  and 
certified  by  the  clerk,  and  delivered  without  delay  to  the 
sheriff  of  tbe  county. 

See  note  to  §  9C8. 

§  962.   [931.}    At  least  five  days  before  tbe  first  day  of  oct^".  i»2. 
the  terra  the  sheriff  shall  summon  the  persons  named  in  '        ~  ■ 

[the]  panel  delivered  to  him  to  attend  the  court,  by  giving  oumiiioiied. 
written  notice  to  each  of  them  personally,  or  by  leaving 
the  same  at  his  place  of  residence  with  some  person  of 
suitable  age  and  discretion. 

See  Qote  to  9  068.      . 

g  963.  [932.]     Tbe  sheriff  shall  return  such  panel  to  5>«;^"'««* 

the  court  at  its  opening,  specifying  the  persons  sum-  ~ — 

raoned,  and  the  manner  in  which  each  was  notified,  and  '".'"''yj 
the  date  thereof. 

See  note  to  §  068. 

§  964.  [933.]    Tbe  court  to  which  the  panel  of  jurors  ocl^u,  isei, 
is  returned  by  the  sheriff  may  impose  a  fine  not  exceed- 

,    ,,  »  ,     1  ■  ..1.       i  PeoBllylot 

mg  twenty  dollars  for  each  day  a  juror,  without  reason-  nonatwnd- 

able  cause,  neglects  to  attend.  If,  however,  the  notice  to 
attend  were  not  personally  served,  the  fine  shall  not  be 
imposed  until,  upon  an  order  to  show  cause,  an  oppor- 
tunity, is  afforded  him  to  be  heard.  The  oath  of  the 
juror  shall  be  received  in  his  favor  in  any  proceeding 
under  this  section, 
g  965.   [934.]     The  county  clerk  shall  preserve  the  oct^n.  issa. 

ballots  drawn  as  provided  in  section  960  [929]  until  ^^^ 

after  the  adjournment  of  the  -lourt,  and  shall  then, —       aSpoS^o" 
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QQQ  PERSONS  DTVESTED  WITH  JUDICIAL  POWERS.     [Chit.  Xll, 

o«.  11. 1862,         1,  Destroy  the  ballots  containing  the  names  of  those 

who  were  discharared  for  want  of  a  qualification  men- 

how  disposed    tioned  in  section  947  [918],  or  by  reason  of  an  ezemptiOB 
mentioned  in  section  948  [919]; 

2.  Deposit  in  the  jury-box  the  ballots  containing  the 
names  of  those  who  did  not  appear,  or  were  discharged 
for  any  other  reason  than  those  mentioned  in  the  last 
subdivision; 

3.  Deposit  in  a  box  to  be  denominated  the  box  of 
drawn  jurors,  the  ballots  containing  the  names  of  those 
who  attended  and  served. 

ort^u,  1962.         g  966.   [935.]     The  clerk  of  the  court  shall,  within  one 
„  ^,,  ,    T  week  after  its  adjournment,  make  and  file  in  the  office 

Certlncale  of  v  ' 

ine'lheT'"*'^''    ^^  *^^  county  clerk  a  certified  list  of  all  the  jurors  re- 
of'tSroraf"       turned  to  the  court,  specifying,  — 

1.  Those  who  were  discharged  for  want  of  qualification, 
or  by  reason  of  exemption; 

2.  Those  who  did  not  appear,  or  were  discharged  for 
any  other  reason; 

3.  Those  who  attended  and  served,  and  the  per  diem 
and  mileage  of  each. 

oci^ii.iMa.         g  967.   [936.]     Until  the  ballots  in  the  jury-box  have  all 

been  drawn,  including  those  returned,  as  provided  in 

fwicrun"!!  list  subdivision  2  of  section  965  [934],  the  ballots  deposited 
eihaubied.  j^  the  box  of  drawn  jurors  are  not  to  be  drawn  from, 
but  whenever  the  ballots  in  the  jury-box  have  all  beeu 
drawn,  and  a  new  jury  list  has  not  been  furnished,  the 
ballots  of  drawn  jurors  shall  all  be  returned  to  the  jury- 
box,  and  the  jury  drawn  therefrom  as  before,  until  a  uew 
list  is  furnished. 
o<^^ii.  1663.  §  968.  [937.]  Whenever,  for  any  reason,  the  number 
of  jurors,  either  in  whole  or  in  part,  required  by  this 
code,  do  not  attend  a  term  of  court,  the  court  has  power 
to  direct  the  sheriff  to  summon  forthwith,  from  the  body 
of  the  county,  persons  having  the  qualifications  of  jurors, 
to  serve  as  such  during  the  term. 

Efibct  of  disclinrge  of  panel.  —  the  trial  of  a  porticnlar  cause  at  thtt 

If  the   court  discharge   tlia  regular  tcroi,  against  the  will  of  either  'p>^J' 

panel  of  jurors  for  the  term,  it  has  no  J/oMeuu  v.  V«eda;20r,  ]13, 
authority  to  Bunimon  a  trial  jury  for 
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C(30  ^  PERSONS  INVESTED  WITH  JUDICIAL  POWERS.    [Chap.  XIII, 

Feb.  M.  ises.  Sec.  C.     Tliat  Bection  931  of  said  title  3  of   ntid  chapter  and  coAo  be 

amenda  J  to  read  as  follows!  — 
>HnneTo(  Section  031.     At  least  fiva  daja  liafora  the  first  day  of  tlic  terra,  the  aheriff 

jniSS*  "***"  "iminon  tbo  persona  namad  as  grand  jurorB  in  the  paael  delivered  to 

bim  to  attend  tha  court  on  the  first  day  tborcof,  by  giviug  wiitUiu  notice, 
specifying  the  capacity  in  which  they  are  to  attend  and  the  time  wtien.  to 
each  of  them,  pacaoually,  or  liy  leaving  the  same  at  hie  place  of  rejidcacs 
with  somo  person  of  suitable  age  and  discretion;  and  lie  shall,  within  the 
same  time  and  in  like  manner,  sammoQ  the  persons  named  as  trial  jurors  in 
tte  panel  delivered  to  him  to  attend  tlic  court  on  the  fourth  day  tliereot, 
nnleas  the  same  bo  a  term  appointed  by  the  court  or  judge  thereof,  when  the 
trial  jury  luay  be  summoned  to  attend  Bucb  term  on  sucii  a  day  thereof  aa 
such  court  or  judga  may  prescribe  in  tlie  order  appointing  the  term. 

Sec  H.  That  section  933  of  said  title  3  of  said  cuapter  and  code  be  amended 
BO  as  to  read  as  follows:  — 

Section  032.  Tlie  sheriff  shall  return  each  of  such  panels  to  the  court  at 
its  opening,  specifying  the  persons  summoned  and  in  what  capacity  som- 
monod,  whether  as  grand  or  trial  jurors,  and  the  manner  in  which  each  was 
notified,  and  the  dat«  thereof. 

Sec,  7.  That  section  937  of  said  title  3  of  said  chapter  and  code  be  amended 
to  read  as  follows:  — 

Section  037.  Whenever  for  any  reason  the  number  of  jurors,  either  grand 
or  trial  jurors,  either  in  whole  or  in  part,  required  by  this  code  do  not  attend 
a  term  of  courts  or  are  excused  from  service  as  jurors  for  any  reason  that  may 
appear  to  the  court  sufficient,  the  court  has  power  to  direct  the  abcriff  to 
summon  forthwith  from  the  body  of  the  county  tha  necessary  number  of 
persons  having  the  qualifications  of  jurors  to  complete  the  panel  of  grand 
or  trial  jurors,  as  the  case  may  be,  to  serve  as  such  during  the  term. 

Sec.  8.  That  section  31  of  chapter  6  of  title  1  of  the  Code  of  Criminal 
Procednra,  as  compiled  by  Matthew  P.  Deady  and  Lafayette  Lone,  be 
amended  so  as  to  read  as  follows:  — 

Section  31.  A  grand  jury  is  a  body  of  men,  seven  in  number,  drawn  by 
lot  as  provided  in  title  3  of  chapter  12  of  the  Code  of  Civil  Procedure,  having 
the  qualifications  prescribed  in  chapter  12  of  tha  Code  of  Civil  Procedure, 
and  sworn  to  inquire  of  crimes  committed  or  triable  within  the  county  from 
which  tliey  are  selected. 

Sec  9.  That  section  34  of  chapter  3  of  title  1  of  the  said  Code  of  Crim- 
inal Procedure  be  amendaLl  so  as  to  read  as  folloWB:  — 

Section  34.  Before  accepting  a  person  summono<1  as  a  grand  juror,  the 
court  must  be  satisfied  tbat  such  person  is  duly  qualified  to  act  as  a  juror; 
but  when  found  qualified  he  must  lie  accepted,  unless  the  court,  on  tha  appli- 
cation of  the  juror  before  ha  is  aworo.  sliall  excuse  him  from  such  service  for 
any  of  £ha  reasons  prescribed  by  chapter  12  of  the  Code  of  Civil  Procedure. 

Sec.  10.  That  secUon  38  of  chapter  5  of  title  1  of  said  Coda  of  Civil  Pro- 
cedure be  amended  so  as  to  read  as  follows:  — 

Section  38.  If  after  the  formation  of  the  crand  jury,  and  before  they  are 
finally  discharged,  a  grand  juror  becomes  sick,  or  for  auy  reason  ia  unable  to 
continue  in  the  discharge  of  his  duty,  the  court  may  order  such  juror  to  be 
discharged  therefrom,  and  direct  that  another  person  be  summoned  from  the 
body  of  tho  county,  possessing  the  necessary  qualifications,  to  take  his  place 
upon  the  grand  jury. 

Sec  11.  That  section  33  of  chapter  5  of  title  1  of  the  Code  of  Criminal  Pro- 
cedure, as  compiled  by  Matthew  P.  Deady  ami  Lafayette  Lane,  be  repealed. 

Sec.  12.  Inasmuch  as  tha  present  method  of  drawing  and  summoning 
jurors  is  cxpcnsivo  to  tlio  several  counties  of  the  state,  tLis  act  sliall  be  in 
full  force  and  cfiect  from  and  after  the  first  day  of  April,  1S85,  and  tlie  sec- 
retary of  state  shall,  immediately  after  the  approval  hereof  by  the  governor, 
forwar<l  to  each  of  the  county  clerks  and  circuit  judges  of  this  state  a  certified 
copy  of  this  act  under  liis  liand  and  seal. 

Sec  13.  Notliiug  in  this  act  shall  be  so  construed  as  to  in  any  maitner 
affect  tlic  drawing  or  farming  of  grand  or  trial  jurors  [juries]  at  auy  tiirm  of 
court  held  after  this  act  sliaii  go  into  force  and  effect  wheu  the  jurers  for  said 
court  shall  have  been  drawn  prior  to  tlie  time  this  act  shall  go  into  effect;  but 
said  grand  and  trial  juries  shall  be  drawn  and  formed  at  said  court  as  provided 
by  the  several  set  times  of  the  statute  of  which  this  is  amendatory. 
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TITLE  IV. 

OF  EEFEEEES. 

g  069.     Referee,  definition  of. 

S  870,     Reference,  definition  irf, 

g  969.  [938.]     A  referee  13  a  person  appointed  by  the  oct.  n,  is62, 
court  or  a  judicial  officer,  with  power, —  — '■ 

1.  To  try  an  issue  of  law  or  of  fact  in  a  civil  action,  aeflQufin  ol 
salt,  or  proceeding,  and  report  thereon; 

2.  To  ascertain  any  other  fact  in  a  civil  action,  suit,  or  "  "■■■  ***■ 
proceeding,  when  necessary  for  the  information  of  the 

court,  and  report  the  fact,  or  to  take  and  report  the  evi- 
dence in  a  suit  in  equity; 

3.  To  execute  an  order,  judgment,  or  decree,  or  to 
exercise  any  other  power  or  perform  any  other  duty  ex- 
pressly authorized  by  this  code. 

Beftrse   u   appointed    to   tako  66;  nor  will  Sadings  be  reversed  nn- 

oral  proofs  odIj.    Written  documents,  less  clearly  ugainit  the  weisht  of  evi- 

opeciall]'  when  proved  bv  authenti-  dence:  Fofde  v.  lAndtay,  S  Id.  474. 

cUioQ,  most  be  put  in  evidence  at  the  Failure  of  the  referee  to  find  on  an 

hEaring:  Bakrr  v.  Woodu/ard,  12  Or.  immat«rialissiieiBnoteiTor:  Williama 

3.    The  referee's  findings  will  not  be  v.  OaUick,  11  Id.  337.     Soe,  further, 

reviewed  on  appeal  if  not  objected  to  title  G  of  chapter  2,  ante,  p.  309. 
on  the  trial:  StaU  v.   Orover,   10  Id. 

§970.   [939.]     The   appointment  of  a  referee  is  de- om,  ii,  laei, 

nominated  a  reference.     The  manner  and  occasion  of  — '- 

making  an  order  of  reference  are  elsewhere  provided  for  1*'—"°" 
in  this  code. 

I,  wh&t  may  be  referred,  etc :  See  title  6  of  ohapter  2 


OF  (X>H1(ISS0NBRS  TO   TAKE  AFFIDAVITS,  AlfB  THE  PROOF 
AMD  ACKNOWLEDGBJENT  OF  DEEDS,  OUT  OF  THIS  STATE. 


8  971.  [940.]     The  governor   may  appoint  as  many  oct.n,i8e4 


commissioners  in  each  of  the  other  states,  or  in  a  terri- 
tory of  the  United  States,  or  in  the  District  of  Colamhia, 
as  he  may  deem  expedient,  who  shall  hold  their  offices 
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BcKl  and  oath 
■ndwhero 


PERSONS  INVESTED  WITH  JUDICIAL  POWERS.     [Chap.  XD, 

for  four  years,  and  may,  within  the  state,  territory,  or 
district  for  which  they  are  appointed,  and  not  otherwise, 
take  and  certify, — 

1.  The  proof  or  acknowledgment  of  a  conveyance  of 
real  property  within  this  state,  or  of  any  other  written 
instrument  to  be  used  or  operate  therein; 

2.  The  acknowledgment  of  satisfaction  of  any  judg- 
ment  or  decree  of  a  court  of  this  state; 

3.  An  affidavit  or  deposition  to  be  used  in  any  court  of 
justice  or  before  any  judicial  officer  of  this  state;  and, 

4.  To  exercise  any  other  power,  and  perform  any  other 
duty,  conferred  or  imposed  upon  them  by  this  code  or 
other  statutes. 

§  972.  [941.]  A  commissioner  appointed  under  the 
last  section  shall,  before  he  can  exercise  the  powers  therein 
conferred,  provide  himself  with  a  seal  of  office,  with  the 
arms  of  this  state  engraved  in  the  center  thereof,  and  with 
the  following  inscription  surrounding  the  same:  "Com- 
missioner for  Oregon, ";  the  blank  following  the  word 

"Oregon"  to  be  filled  with  the  name  of  the  state,  territory, 
or  district  for  which  such  commissioner  ia  appointed,  aud 
take  and  subscribe  an  oath  before  a  judicial  officer  in  the 
county,  city,  or  town  where  he  resides,  faithfully  to  per- 
form the  duties  of  the  office  of  a  commissioner  to  take 
affidavits,  depositions,  and  the  proof  and  acknowledg- 
ment of  deeds,  out  of  this  state,  according  to  the  laws 
thereof,  and  file  such  oath  and  an  impression  of  such  seal 
in  the  office  of  the  secretary  of  this  state. 
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DISTRICT  ATTORNETS. 


CHAPTER  XHL 

OP  THE  MINISTERIAL  OFFICERS  OP  THE  COURTS 
OP  JUSTICE. 

TITLE  I. — Of  District  Attorkbys. 
II. — Op  Clerks. 
Ill, — Of  Sheriffs. 
IV. — Of    Escapes,    and     the     Liabilities    of 

Sheriffs  therefor. 
V. — Of  the  Assignment  of  the  Jail,  Prisoners, 

AND  Process  to  a  New  Shbriff. 
"VT. — Of  Miscellaneous  Provisions  RESPECTiNa 
Sheriffs  and  their  Officers. 
VII. — Op  Coroners  and  Chisrs. 


OP  district  ATTORNKYa 

S  973.  He  U  tho  public  proMcntor. 

S  974.  Must  attend  courts  and  conduct  pnwecutiaiia. 

S  975.  Dntiea  u  to  proceediagB  before  magistntat  and  gnitd  jury. 

S  S76.  To  prosecDte  for  penaltiea,  and  defend  Then  atato  a  partf . 

S  S7T.  Duties  in  sait  for  divorce. 

S  978.  To  deliver  receipt  for  money  reosiTed  by  him. 

j  979.  To  Gle  account  with  connty  treasurer. 

S  980.  Action  against  bim  for  failore  to  pay  over  money. 

§  981.  When  not  to  receive  fee  or  act  as  attorney  in  civil  aotdon. 

i  982.  Shall  keep  b  register,  vid  deliver  it  to  his  saccesaor. 

S  963.  Annual  report  to  secretary  of  state. 

S  98^  Court  may  appoint  anotber  in  his  absence. 

§  973.   [942.]     The  district  attorney  in  each  district  is  oct  u,  iat% 


the  puhlic  prosecutor  therein. 

8  974.   [943.1     He  shall  attend  the  terms  of  all  courts  SeyuYhVpub- 

**'■-'  lie  proaeoutor. 

having  jurisdiction  of  public  offenses  within  his  district,  ».,«  ms. 
and  conduct,  on  behalf  of  the  state,  all  prosecutions  for  ui»i  ouend 
Buch  offenses  therein. 

§  975.   [944.]    He   shall  institute  proceedings   before  id-tw. 
magistrates  for  the  arrest  of  persona  charged  with  or 
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[Ceuf.  xm. 


belore  magia- 
tnles  mi 
graad  Juiy. 


reasonably  suspected  of  public  offenses,  when  he  has  in- 
formation that  any  such  offense  has  been  committed, 
and  attend  upon  and  adviae  the  grand  jury  when  re- 
quired. 

g  976.  [945.]  He  shall  prosecute  for  all  penalties  and 
~  forfeitures  to  the  state,  which  may  be  incurred  in  any 
county  in  his  district,  and  for  which  no  other  mode  of 
prosecution  and  collection  is  expressly  provided  by  stat- 
ute, and  in  like  case,  prosecute  or  defend,  as  the  case 
may  be,  all  actions,  suits,  or  proceedings  in  any  county 
in  liis  district  to  which  the  state  or  such  county  may  be 
a  party. 

District  attorney  Bhonld  sua  on  proaecute  or  defend  the  Bame,  »m  tha 

nndsrtakuig  given  as  bail,  in  crimin&l  cose  may  be:  Claim  oflaon,  6  Or.  401. 

casea:  Uatmali  v.   WelU,  4  Or.  249.  In  tlia  Utter  case  it  vu  held  that  tha 

.  Suit    to    fbrecloae    martgftg«  district  attorney  is  entitled  to  a  fee 

given  to  school  land  commiBei  oners  ia  therefor  nnder  S  1073  of  the  code, 

to  be  brouabt  in   the  name   of  the  bat  the  contrary  ia  bdd  in  BaamtC* 

state,  and  the  district  attorney  must  Appa^  9  Id.  3()6. 

§  977.   [946.]     In  any  suit  for  the  dissolution  of  the 

"  marri^e  contract,  or  to  have  the  same  declared  void, 
the  state  ia  to  be  deemed  a  party  defendant,  and  the 
party  plaintiff  in  such  suit  shall  cause  the  summons  to 
be  served  upon  the  district  attorney  of  the  district  with- 
in which  the  suit  is  commenced  at  least  ten  days  before 
the  term  at  which  the  defendant  is  required  to  appear 
and  answer.  It  shall  bo  the  duty  of  such  district  attorney, 
so  far  as  may  be  necessary  to  prevent  fraud  or  collusion 
in  such  suit,  to  control  the  proceedings  on  the  part  of 
the  defense,  and  in  case  the  defendant  does  not  appear 
therein,  or  defend  against  the  same  in  good  faith,  to 
make  a  defense  therein  on  behalf  of  the  state. 

§  978.   [947.]     When  he  receives  money  or  property 

-  in  his  official  capacity,  he  shall  deliver  a  receipt  therefor 
to  the  person  from  whom  he  receives  it,  and  file  a  du- 

I-  plicate  thereof  with  the  treasurer  of  the  county  for  which 
the  same  is  received. 

,  §  979.  [948.]  He  shall,  on  or  before  the  first  Monday 
in  January  and  July  of  each  year,  file  in  the  office  of  the 
county  treasurer  of  the  proper  county  an  account  in 
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OF  CLERKS. 


S  98S.  06Sce  ot  clerk  of  sapreme  conrt,  where  kept  kod  bow  famii 

S  98$.  Office  of  county  clerk,  where  kept. 

g  987.  Office  boon. 

S  988.  Aay  detk  may  have  depnty;  bow  appointed. 

§  989.  Cannot  act  or  have  a  partner  act  aa  attorney  of  same  conrl 

9  990.  Duties  of  cleiks. 

ocL  11,  isa^         §  985.   [954.]    The  office  of  the  clerk  of  the  supr 

court  13  kept  at  the  seat  of  govetDmeut,  in  such  builc 

ortuprorao  or  room  thereat  as  such  court  may  by  order  desigr 
kept  and  how  The  rent  thereof,  and  the  cost  of  Buch  fuel,  lights,  bo 
and  stationery  as  may  be  necessary  therefor,  shall 
ascertained  and  ordered  to  bo  paid  by  such  court,  f 
the  treasury  of  the  state,  in  the  same  manner  as 
compensation  of  the  crier  and  bailiffs  of  such  coui 
ascertained  and  paid. 
ortj,ii.i«6i.  §  986.  [955.]  The  office  of  the  county  clerk  is  1 
in  such  building  or  room  at  the  place  appointed  by 
itycie't,  for  holding  the  courts  therein  as  the  county  court  : 
by  order  designate. 

g  987.  [956.]  Each  clerk  shall  keep  his  office  c 
for  the  transaction  of  business  as  follows;  — 

1.  A  county  clerk,  on  every  judicial  day,  from  e 
to  twelve  in  the  forenoon,  and  from  one  to  five  in 
afternoon ;  * 

2.  The  clerk  of  the  supreme  court,  as  such  court  : 
by  order  direct. 

g  988.  [957.]  Each  county  clerk  and  the  clerk  o( 
supreme  court  may  have  a  deputy,  to  be  appointee 
such  clerk  in  writing,  and  to  continue  during  his  pi 
ure.  Such  deputy  has  the  power  to  perform  any  at 
duty  relating  to  the  clerk's  office  that  his  principal 
and  his  principal  is  responsible  for  his  conduct. 

Deputy  county  clerk.  — As  dn-  powers  ot  a  county  clerk  mnat  1 
ties  of  a  county   clerk  are  not  only    pressly  authorized  by  statute: 


wheVkepi, 
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g  989.   [958.]    Each  county  clerk  is  prohibited  during  o^".  'W^ 
his  coDtinuauce  in  office  from  acting,  or  having  a  part-  cannot »« — 
uer  who  acts,  as  an  attorney  of  the  court  of  which  he  is  ""o"cohA.°' 

IK  nor  have  pMt- 

CierK.  DerBOftcMog. 

g  990.  [959.]  The  clerk  of  the  supreme  court  and  each  oct. »,  i8«. 
county  clerk  has  power  to  take  and  certify  the  proof  and  - 
acknowledgment  of  a  conveyance  of  real  property  or  any  a 
other  written   instrument,  authorized  or  required  to  be 
proved  or  acknowledged,  and  it  is  the  duty  of  the  clerk 
of  the  supreme  court,  and  of  each  county  clerk  for  each  of 
the  courts  for  which  he  is  clerk, — 

1.  To  keep  the  seal  of  the  court,  and  affix  it  in  all  cases 
ffhere  he  is  required  by  law; 

2.  To  record  the  proceedings  of  the  court; 

3.  To  keep  the  records,  files,  and  other  books  and 
papers  appertaining  to  the  court; 

4.  To  file  all  papers  delivered  to  him  for  that  purpose 
in  any  actiou,  suit,  or  proceeding  in  the  court; 

5.  To  attend  the  terms  of  the  court  of  which  he  is 
:lerk,  to  administer  oaths,  and  receive  the  verdict  of  a 
ury  in  any  action,  suit,  or  proceeding  therein,  in  the 
presence  and  under  the  direction  of  the  court; 

6.  To  keep  the  journal  of  the  proceedings  of  the  court 
it  its  terms,  and  under  the  direction  of  the  court  to  enter 
is  orders,  judgments,  and  decrees; 

7.  To  authenticate,  by  certificate  or  transcript,  as  may 
»  required,  the  records,  files,  or  proceedings  of  the  court. 
If  any  other  paper  appertaining  thereto,  and  filed  with 
lim; 

8.  To  ezeroise  the  powers  and  perform  the  duties  con- 
orred  and  imposed  upon  him  elsewhere  by  this  code  or 
ther  statute; 

9.  In  the  performance  of  his  duties,  to  conform  to  the 
lirection  of  the  court. 
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TITLE  III. 
OF    SHERIFFS. 
S  Ml.    Office  o^  where  kept,  uid  office  honn. 
S    992.     Service  ot  pap«n  on  sherit^  how  mada  at  offioe. 
%    WS.     Uay  have  depatf;  how  appointed. 

8  991.     Speciftl  appoiutmeiit,  bow  made;  BheriS's  responsibilit;. 
%    995.     Whea  to  fnmiah  copy  of  procasB. 

%    996.     How  to  execute  prooeu. 

9  997.     Whea  he  may  command  the  power  of  the  county. 

!   998.     Duty  of  persona  commauddd,  and  coneequences  of  refusaL 
g   999.     Sheriff  ii  execntive  officer  of  the  county;  his  general  dnties. 
9  1000.     County  not  responaible  for  hii  acta. 

im^ ^^         §  991.   [960.]    The  sheriff  of  each  county  shall  keep 

— — "- an  office  in  such  room  or  building,  at  the  place  appointed 

jiioriff^where  by, law  for  holding  courts  therein,  as  tho  county  court 

ofliteHDUTi.     YHQy  by  order  designate.     The  sheriff's  office  shall  be 

kept  open  on  the  days  and  during  the  hours  required  for 

the  county  clerk's  office  to  be  bo. 

Office  lioura:  See  3  987  [956]. 

Oct.  11, 18M,         §  992.   [961.]     Service  of  a  paper  upon  the  sheriff  may 

—^ be  make  by  delivering  it  to  a  person  belonging  to  and  in 

papers  on  the  office  during  office  hours,  or  if  no  such  person  be 
How  mode  there,  by  leaving  it  in  the  ofBce,  or  if  the  office  be  not 
atoffloe.  open,  by  delivering  it  to  the  county  clerk  or  hia  deputy, 

at  the  county  clerk's  office.     The  service  in  the  cases  pro- 
vided in  this  section  is  equivalent  to  a  personal  service 
on  the  sheriff, 
^u.  leea,         g  993.   [962.]    A  sheriff  may  have  a  deputy,  to  be  ap- 

pointed  by  him  in  writing,  and  to  continue  during  his 

havedepuV-    pleasure.     A  certified  copy   of  the  appointment  of  a 

?p"^inwd.       deputy  sheriff  shall  be  filed  with  the  county  clerk,  and 

the  person  appointed  shall,  before  entering  upon  the 

duties  of  the  office,  take  and  file  with  the  county  clerk 

the  oath  of  office. 

1  hU  own  name  u  insofficient:  Dmtiiton  t.  Story,  I 

oc^u.  1882,         §  994.  [963.]     A  sheriff  may  also,  by  special  written 

^^^^ appointment,  authorize  any  other  person  to  do  any  par- 

hSw'mSl.''''    ticular  act.     A  certified  copy  of  such  appointment  shall 
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be  filed  with  the  county  clerk,  unless  indorsed  upon  the  9^-  "^ 

process,  order,  or  other  paper  bo  authorized  to  be  served — -~ 

or  executed.  A  deputy  has  tlie  power  to  perform  any  wiponiibiiitr. 
act  or  duty  that  his  principal  has,  and  a  person  specially 
appointed  to  do  a  particular  act  has  the  same  power  in 
relation  to  the  particular  act  authorized,  and  the  princi- 
pal is  responsible  for  the  conduct  of  such  deputy  or  per- 
son specially  appointed. 

g  995.  [964.]    When  any  process,  order,  or  paper  is  Oct,  n,  uoa. 
delivered  to  an  officer,  to  be  executed  or  served,  he  shall  — ~— 


deliver  to  the  person  delivering  it,  if  required,  on  pay-  tofurnUhcopr 
ment  of  his  fee,  a  written  memorandum,  specifying  the 
names  of  the  parties  in  the  process,  order,  or  paper,  the 
general  nature  thereof,  and  the  day  on  which  it  was  re- 
ceived. He  shall  also,  when  this  code  or  other  statute 
requires  it,  or  upon  the  request  of  the  party  served,  with- 
out fee,  deliver  to  him  a  copy  thereof. 

g  996.   [965.]     An  officer  to  whom  any  process,  order,  oct  n,  issa, 

or  paper  is  delivered  shall  execute  or  serve  it  according 

to  its  command  or  direction,  or  as  required  by  this  code  cuteproeeu. 
or  other  statute,  and  most  make  a  written  return  of  the 
execution  or  service  thereof. 

Sheriff  cannot   ba  -wiaar  than  A  sheriff   ii  not  b  Judicial  officer: 

hia  procMW.  —  He  cannot  rofuse  to  Attont^'Oaieral  v.  Squirm,  14  Cal. 

Tetoza  or  execute  procesa,  and  tbna  ]2.      His    duties  are  miniiteiial  or 

^ivo  the  parties  tolegal  proceedings  eiecntisa  solely;  Merrill  v.  OorharTi, 

ta  datermme  the  lesalitv  of  the  jadg-  6  Id.  41. 

ment   under   which    the    exocutton        Frocew  partly  «xecnted  by  ODt- 

isiued:   Sieiiarit  t.  Nyf,  G  Or.  382.  going  aheriS:  See  §  1017. 

g  997.    [966.]     When  an  officer  finds,  or  has  reason  to  Oct.  ii,  im^ 
apprehend,  that  resistance  will  be  made  to  the  execution  — '■ 

.  -  ji  3   1-  1    .       When  ho  mar 

or  service  of  any  process,  order,  or  paper  dehvered  to  command  the 

.  ■  1  i-T>        ..  T     power  of  the 

him  for  execution  or  service,  ana  autbonzeo  by  this  code  coanty. 
or  other  statute,  he  may-  command  as  many  male  inhab- 
itants of  his  county  as  he  may  think  proper  and  neces- 
sary, and  any  military  company  or  companies  in  the 
county,  armed  and  equipped,  to  assist  him  in  overcoming 
the  resistance,  and  if  necessary,  in  seizing,  arresting, 
and  confining  the  resistors  and  their  aiders  and  abettors, 
to  be  punished  according  to  law. 
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§  998.  [967.]  Every  person  commanded  by  an  o 
to  assist  him,  as  provided  in  the  last  section,  who, 
out  lawful  cause,  refuses  or  neglects  to  ohey  the 
mand,  is  guilty  of  a  miademeanor. 

g  999.  [968.]  The  sheriff  is  the  chief  executive  o 
and  conservator  of  the  peace  of  the  county.  In  the  e: 
tion  of  his  ofiBce,  it  is  his  duty, — ■ 

1.  To  arrest  and  commit  to  prison  all  persons 
break  the  peace,  or  attempt  to  break  it,  and  all  pei 
guilty  of  public  offenses; 

2.  To  defend  his  county  against  those  who,  by  ri 
otherwise,  endanger  the  public  peace  or  safety; 

3.  To  execute  the  process  and  orders  of  the  coui 
justice  or  of  judicial  oflBcers,  when  delivered  to  hie 
that  purpose,  according  to  the  provisions  of  this  co' 
other  statute; 

4.  To  execute  all  warrants  delivered  to  him  for 
purpose,  by  other  public  officers,  according  to  the 
visions  of  particular  statutes. 

5.  To  attend  the  terms  of  the  supreme,  circui 
county  court  held  within  his  county,  and  to  obey  its 
ful  orders  or  directions. 

1000.   [969.]     The  county  is  not  responsible  foi 


County  not  _  ^  _ 

SS^f^^i'eSif"  acts  of  the  sheriff. 


S  1010. 
§1011. 
9  1012. 
S  1013. 


In  whftt  CMes  prisoiier  to  be  actaallj'  confined. 

Sheriff,  when  liable  for  escape, 

Measnro  of  diunnges  in  action  for  esoape. 

Jail  liberties,  how  and  by  whom  establiahed. 

When  jail  libertiea  nay  be  alMred;  order  to  be  posted  in  jaiL 

Adtniaston  of  prisoner  to  jail  liberties. 

Uudertakiog  therefor. 

IF  securitj  insufficient,  prisoner  to  be  reoommitted. 

Surrender  of  prisoner. 

Betaking  prisoner  after  escape 

Action  may  be  maiutaiaed  against  sheriff  Or  sureties  for  the  lit 

Judgment  against  sheriff  irbeD  evidence  against  sureties. 

Sheriff  who  connives  at  esc^ie  guilty  of  misdemeuior. 
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70.]    A  prisoner  committed  to  the  county  o^ii.  >862, 

tempt,  or  for  trial,  or  upon  a  conviction  for  ~ 

aae,  or  in  default  of  security  to  appear  as  a  p^'^JIJ',' ** "" 
criminal  action,  ahall  be  actually  confined  conflned, 
ntil  he  is  legally  discharged;  and  if  he  be  hum /ne'cap. 
go  at  large  out  of  the  jail,  except  by  virtue  LUbiutyof 
ler  or  process,  it  is  an  escape,  and  the  sheriff  tSlrefor. 
nittins  it  is  cuilty  of  a  misdemeanor:  and 

■  ■         1         1.    IJ  .-1   u  UOr.m 

■isoner  escaping  is  also  held  until  he  pay  a 

y  to  a  private  party,  or  a  fine  or  penalty  to 

h  party  or  the  state  may  recover,  in  a  civil 

it  the  sheriff,  the  damages  sustained  by  rea- 

cape. 

71.]    A  sheriff  who  suffers  the  escape  of  a  om.  luisfis, 

ested  or  in  iail,  without  the  consent  or  con- 

1.  ,     ,     i»     >  .         Sheriff, 

ae  party  on  whose  behalf  the  arrest  or  im-  jvum  lubie 
was  made,  is  liable  to  an   action  by  such 
T,  as  follows: — 

.be  arrest  is  upon  an  order  of  arrest  in  a 
suit,  or  proceeding;  when  the  presence  of 
t  at  the  return  of  the  summons  is  necessary 
plaintiff  to  proceed  therein,  and  the  defend- 
appear  at  the  time  and  place  specified  in  the 

be  arrest  or  imprisonment  is  upon  an  order 
ny  other  civil  action,  suit,  or  proceeding,  or 
nder  in  exoneration  of  the  sheriff  or  of  bail, 
idant  is  not  found  upon  an  execution  against 
sued  to  the  proper  county  on  a  judgment  or 
h  action,  suit,  or  proceeding; 
he  arrest  is  on  an  execution  or  commitment 
e  payment  of  money,  and  the  party  arrested 
ured  or  surrendered  into  custody  at  the  ex- 
he  time  limited  for  the  service  thereof,  or 
irged  therefrom; 

i  person  is  imprisoned  on  an  execution  or 
to  enforce  the  payment  of  money,  and  he 
the  time  limited  for  the  service,  and  is  not 
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recaptured  or  surrendered  before  an  action  is  commenced 
for  the  escape. 

g  1003.  [972.]  The  measure  of  damages  in  an  action 
of  escape,  as  provided  in  the  last  section,  is  as  follows: — 

1.  For  the  escape  mentioned  in  subdivision  1,  the 
actual  damages  sustained; 

2.  In  any  other  case,  the  amount  expressed  in  the  ex&- 
cution  or  commitment. 

g  1004.  [973.]  The  county  court  of  each  county  shall 
designate  a  reasonable  space  of  ground,  adjacent  to  the 
jail  of  the  county,  to  be  denominated  the  jail  liberties, 
as  follows: — 

1.  The  liberties  shall  be  laid  oat  as  nearly  as  may  be 
>,D  a  square;  except  that  a  stream  of  water  or  highway  may 
be  adopted  as  an  exterior  line,  though  not  in  a  straight 
line,  or  at  right  angles  with  the  other  exterior  lines; 

2.  They  shall  not  exceed  five  hundred  acres  in  ex< 
^nt,  and  shall  include  the  court-house  and  the  office  of 
the  county  clerk; 

3.  A  description  of  their  boundaries  and  extent  shall 
be  contained  in  the  order  establishing  them; 

4.  The  boundaries  and  limits  shall  be  designated  by 
visible  and  permanent  objects. 

g  1005.  [974.]  Subject  to  the  restrictions  and  limi- 
tations prescribed  in  the  last  section,  the  county  court 
may  alter  the  jail  liberties  not  oftener  than  once  in  two 
years.  A'  certified  copy  of  the  order  establishing  or 
altering  the  jail  liberties  shall  be  immediately  delivered 
by  the  county  clerk  to  the  sheriff,  who  shall  post  the 
same  in  some  conspicuous  place  in  the  county  jail. 

g  1006.  [975.]  A  person  in  the  custody  of  the  sheriff, 
in  a  civil  action,  suit,  or  proceeding,  by  virtue  of  an 
order  of  arrest,  or  an  execution,  or  upon  a  surrender-  in 
exoneration  of  bail,  or  upon  a  commitment  for  not  pay- 
ing money,  may  go  at  large  within  the  jail  Uberties, 
with  the  consent  of  the  sheriff.  He  must,  however,  be 
admitted  to  the  jail  liberties,  upon  giving  security  there- 
for, as  provided  in  the  next  section. 
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g  1007.   [976.]    The  security  for  the  jail  liberties  is  Oct^u.ifta, 

taken  by  the   sheriff,  and  shall  be  by  written  under- 

taking,  executed  by  one  or  more  sufficient  sureties,  to  fP/'A' 
the  effect  that  the  prisoner  will  not  go  beyond  the  jail 
liberties  until  legally  discharged,  or  that  the  sureties 
will  pay  to  the  person  at  whose  suit  the  prisoner  is  in 
custody  a  sum  mentioned  in  the  undertaking,  and  which 
must  be  as  follows: — 

1.  If  upon  an  order  of  arrest,  or  a  surrender  in  exon- 
eration of  bail  in  a  civil  action,  suit,  or  proceeding, 
before  judgment  or  decree,  the  sum  recovered  therein, 
not  exceeding  that  mentioned  in  the  writ  of  arrest,  with 
interest  and  the  sheriff's  fees; 

2.  If  upon  an  execution  in  a  civil  action,  suit,  or  pro- 
ceeding,  or  a  commitment  for  not  paying  money,  a  sum 
not  exceeding  that  mentioned  therein,  with  interest  and 
the  sheriff's  fees. 

§  1008.   [977.]    The  sheriff  is  to  determine  the  auffi-  oot  ii.i«h, 

ciency  of  the  sureties  in  the  undertaking,  and  if  at  any  ^^ 

time  after  the  giving  of  the  undertaking  he  discover  that  inl^rncient 
the  sureties  are  insufficient,  he  may  recommit  the  pris-  McomStwd.'    - 
oner  to  jail  until  other  sufficient  surety  be  given. 

§  1009.   [978.]    The  sureties,  at  any  time  before  the  on.  u,  wsa, 

judgment  against  them  upon  their  undertaking,  may ■ 

surrender  the  prisoner,  or  he  may  surrender  himself  to  pti»oner?'  ° 
the  sheriff  or  jailer,  in  exoneration  of  his  sureties  from 
a  future  liability,  but  not  from  a  liability  incurred  before 
the  surrender.  The  sheriff  or  the  jailer  shall  thereupon,  on 
the  written  request  of  the  sureties,  receive  the  prisoner 
into  custody,  and  shall  indorse  the  surrender  upon  the 
undertaking,  and  if  required,  give  the  sureties  a  certifi- 
cate thereof. 

g  1010.  [979.]    If  a  prisoner,  allowed  by  the  sheriff  to  oct.  u,  tm, 
go  at  large  within  the  jail  liberties,  go  beyond  them,  the  -  ' 


sheriff  in  whose  custody  he  is  may  pursue  and  retake  prisone* 
him,  as  if  he  had  escaped  from  jaiL 

g  1011.   [980.]    An  action  for  the  escape  of  a  prisoner  oct.  u,  i8sa 
confined  in  a  jail,  or  admitted  to  the  jail  liberties,  for  — '■ ■ 
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ogji^i^**-  either  of  the  causes  mentioned  in  section  1006  [£ 
Action  ma*  ^^V  ^^  maintained  by  the  party  entitled  thereto,  aga 
i^ftrnt'JhSiff*  either  the  sheriff  or  the  sureties  for  the  jail  liberties; 
fMii^o"""  the  election  to  sue  the  sureties  discharges  the  sheriff 
lTu.7mi,  8  1012.  [981.]  If  the  action  mentioned  in  the 
_  section  be  commenced  against  the  sheriff,  and  he  : 


Jiidgm 


?°herig,  written  notice  thereof  to  the  prisoner  or  his  sureti« 
■videuco  judgment  in  such  action  against  the  sheriff  is  conelu 
evidence  of  his  right  to  recover  against  the  prisone 
his  sureties,  as  to  any  matter  which  was  or  might  1: 
been  controverted  in  the  action  against  the  sheriff; 
such  judgment  is  evidence  of  the  damages  sustained 
the  sheriff,  whether  the  same  has  been  collected  of 
or  not;  and  he  is  also  entitled  to  recover  his  costs 
reasonable  expenses  in  defending  the  action  against  I 
as  part  of  his  damages. 
i«^         §  1013.    [982.]     A  sheriff,  jailer,  or  other  officer, 

; demands  or  receives  a  reward  or  gratuity  to  aid  or  as 

ejat      or  who  connives  at,  the  escape  of  a  prisoner  in  his 
SUnor.  ^^^Y'  ^""^  ^^y  of  the  causes  mentioned  in  section  ] 
[975],  ia  guilty  of  a  misdemeanor. 


S  1014.  Notice  of  qualificatioa  to  former  sberiEF,  and  effect  thereof. 

8  1015.  Delivery  of  jail,  process,  and  priBonera  to  new  aberiff. 

S  1016.  Assignmeat  of  the  some,  and  wbere  filed. 

%  1017.  ExeCDtion  and  return  of  process  by  former  sberiff'. 

g  1014.  [983.]  When  a  new  sheriff  is  elected  or 
-  pointed,  and  has  qualified,  the  county  clerk  shall  , 
hira  a  certificate  of  that  fact,  under  his  seal  of  oi 
Whenever  thereafter  the  new  sheriff  is  authorized 
statute  to  enter  upon  the  duties  of  the  ofiBce,  he  s 
serve  such  certificate  upon  the  former  sheriff,  from  wl 
time  his  powers  cease,  except  when  otherwise  speci 
provided. 
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lerilF  cesM   when    teat  does  not  affect  this  result:   War    Oct.  11, 1862. 
tifioat*    ander   tbia    no-  t.  Myera,  3  Or.  21B.  t«83. 

peadency  of  a  con- 

34.]     Within  one  day  after  the  service  of  the  om.  11,  issa, 
an  the  former  Bheriff,  he  shall  deliver  to  hia 

Delivery  ol 
JalL  procesB. 

I  of  the  comity,  with  its  appurtenances  and  ^  "e"  atencf 

of  the  county  therein; 

joners  then  confined  in  the  county  jail; 

cess  or  other  papers  in  hia  custody,  author> 

ing  to  the  confinement  of  the  prisoners,  or 

been  returned,  a  written  memorandum  of 

( time  and  place  of  their  return; 

ess  for  the  arrest  of  a  party,  and  all  papers 

3  summoning  of  jurors  which  have  not  been 

I; 

utions  and  final  process,  except  those  which 

ted,  or  has  begun  to  execute,  by  the  coUec- 

r  or  a  levy  on  property; 

ess  or  other  papers  for  the  enforcement  of 

remedy  not  fully  executed. 

i5.]     He  shall  also  at  the  same  time  deliver  ort  11.1862. 

eriff  a  written  assignment  of  the  property, 

rs,  and  prisoners  delivered.     The  new  sher-  of  ibe ume, 
upon  acknowledge  in  writing,  upon  the  as-  flicd. 
3  receipt  of  the  property,  process,  papers, 
1  therein  specified,  and  furnish  the  former 
3ed  copy  thereof,  and  file  the  original  in  the 
I  oEBce. 

16.]    The  former  sheriflf  shall  return  all  pro-  0et-zi,iB78,si 
before  or  after  judgment  or  decree,  which  E^cccutions 
xecuted,  and  shall  complete  the  execution  riroceMiiy 
)cess  which  he  has  begun  to  exequte;  pro- 
all  cases  where  real  property  has  been  or 
inder  execution  by  any  sheriff,  and  he  shall 
,  during  his  term  of  office,  by  virtue  of  the 
ereof,  or  otherwise,  to  make  or  execute  a 
's  deed  conveying  said  property  to  the  pur- 
through  mistake  in  its  execution,  or  other- 
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Oct.  2,11878.  ji  wise,  any  sheriff's  deed  shall  be  inoperative,  the  cour 
EiecnMoni  which  sttid  sheriff's  sale  has  been,  or  shall  be,  confir 
protesshy       mav,  Upon  motion,  order  that  the  sheriff  in  oflBee  at 

lormcr  therlff.  i  ,  . 

time  of  making  such  order  shall  execute  such  con 
ance,  and  such  conveyance,  so  executed,  shall  have 
same  force  and  effect  as  if  made  by  a  sheriff  who  n 
the  sale. 

Lawi  of  IS78,  p.  99.  «fler  the  time  of  redemptioa  hi 

Bheriffa  daeo.  —  A  Bberiffs  deed  pired:  Moon  v.   WUiamOU  T. 

maybe  executed  b;  tbeBhcrifFwboiB  Co.,  7  Or.  3S9. 

in  office  at  the  time  the  deed  is  due 


§  lOlS.  PriaoneTS  committed  uoder  process  from  courts  of  the  nnited  8 

compensatioii  therefor. 

§  1019.  Liability  of  sheriff  for  United  States  pHaoDers. 

§  1020.  Directions  uf  party  to  sheriff  not  to  excuse  him  unless  in  viitu 

S  1021.  Compensation  of  sheriff  for  servicai  to  the  state. 

S  1032.  Sheriff  JQBtified  by  process  regular  on  its  face. 

9  1023.  In  executiiig  process,  bound  to  show  it. 

g  1024.  Not  to  act  S3  an  attorney,  nor  have  a  partner  who  does. 

§  1025.  Papers  directed  to  prisoner  to  be  delivered  by  sheriff. 

%  1026.  Sheriff  may  appoint  jailer;  to  be  responsible  for  his  acts- 

§  1018.   [987.]     The  sheriff  shall  receive  and  kee] 
—  the  county  jail  every  prisoner  who  is  committed  the 

under  civil  or  criminal  process  issued  by  a  court  of 
jO'  United  States,  until  he  be  discharged  according  to 
Ki^'byiherttr.  '^^^^  thereof,  OS  if  he  had  been  committed  under  pro 
comyieosation  Issued  by  the  authority  of  this  state.     He  may  als( 

ceive  for  bis  own  use  the  sum  payable  by  the  Ue 

States  for  the  use  of  the  jail. 
ocLiLisot         §  1019.   [988.]    A  sheriff  or  jailer  to  whose  custoi 

prisoner  is  committed,  as  provided  in  the  last  sectio 

Bheriffforu.s.  answerable  for  his  safe-keeping  in  the   courts  of 

United  States,  according  to  the  laws  thereof, 
oci.  11, 1802,  g  1020.   [989.]     No  direction  or  authority  by  a  p 

— '■ or  his  attorney  to  a  sheriff  or  his  oflBcer,  in  respect  to 

execution  of  process  or  the  return  thereof,  or  to  anj 
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ion  relating  thereto,  can  be  shown  to  discharge  Oct.  11.  isez, 

9  the  sheriff  from  a  liability  for  neglect  or  mis- ■ 

unless  it  be  contained  in  a  writing  signed  by  pBriy  Bherirr 
;y  to   be  charged  or    affected  thereby  or    his  himuniew 

.  [990.]    When  a  sheriff  is  legally  required  to  per-  9^^*-  ^^^ 
srvice  on  behalf  of  the  state,  which  ia  not  charge- 

,  ,  .  , ,  ,   .  ,    CompeDintlon 

his  county  or  some  other  person,  his  account  oisherifr 
must  be  audited  by  the  secretary  of  state,  and  "Je  bWie. 
of  the  state  ttfiasury. 

I.  [991.]    A  sheriff  ia  justified  in  the  execution  of  ^Jj".  isen 
regular  on  its  face,  and  appearing  to  have  been  ~.     _ 

y  competent  authority,  whatever  may  bo  the  de-  Jui'iied  by 
.'  r  ^ '  J  process  regular 

iie  proceedings  in  which  it  was  issued.  "'^  "*  '"««■ 

1.    [992.]     A   sheriff   executing    process    of   any  of<'11.ib62, 

then,  and  at  all  times  subsequent,  bo  long  as 

as  it,  bound  to  show  the  same,  with  all  papers  proceaB,when 
,  to  any  person  legally  interested  therein.  "^"^  "■ 

:.   [993,]    A  sheriff  or  any  sheriff's  officer  is  pro-  ^^- '  ^°^ 
during  his  continuance  in  office  from  acting  or  Stome'i'^nor 
,  partner  who  acts  as  an  attorney.  wh'o'do?"'"'*' 

'.   [994.]     A  sheriff  or  his  officer  upon  whom  a  id.,}9M. 
a  judicial  proceeding,  directed  to  a  prisoner  in  papers 
)dy,  is  served,  shall  forthwith  deliver  it  to  the  prisoner  to  bo 
,  with  a  note  thereon  of  the  time  of  its  service,  siipnir. 
gleet  to  do  BO,  the  sheriff  is  liable  to  the  prisoner 
lamages  occasioned  thereby,  and  by  a  willful 
.  iu  this  respect,  the  sheriff  or  his  officer  upon 
le  paper  is  served  is  guilty  of  a  misdemeanor. 
,   [995.]     The  sheriff  may  appoint  a  keeper  of  id..}993. 
Lty  jail,  to  be  denominated  the  jailer,  for  whose  sheriff  may 
uch  he  is  responsible.     The  appointment  shall  ^^^ 
■iting,  and  the  sheriff  shall  file  a  certified  copy  re'pc'fbie. 
n  the  office  of  the  county  clerk.  is  or.  353, 

Mtion      of     Jailer.  —  for  bU  eervices,  and  the  coontj  ia  not 

3  sectioD  andiomea  the  liablo  therefor:  Crouenv.   WateoOo., 

t  of  a  jailer,  it  does  Dot  6  Or.  215. 
payment  by  tbs  county 
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TITLE  VII. 
OF  CORONERS  AND  CRIBB& 
1 1027.    General  povan  and  datie*  of. 
§  1028.    To  oxecnte  proceu  when  Eheriff  a  party. 
S  1029;     Poiren  and  dDties  ot  coronera  when  esecnting  proceM. 
1 1030.     Crien;  their  t^pointmeot  and  dntie*. 

>^ii.  18S2,         g  1027.   [996.]    A  coroner  haa  power,  and  it  is 

~;^~"  —  duty,— 

■eneroipowert  1.  When  he  13  informed  that  a  person  has  been  kil 
or  dangerously  wounded  by  another,  or  has  sudde 
died,  under  such  circumstances  as  to  afford  a  reasons 
ground  to  suspect  that  his  death  has  been  occasioned 
criminal  means,  or  has  committed  suicide,  to  iuqu 
by  the  intervention  of  a  jury,  into  the  cause  of  the  do 
or  wound,  and  to  perform  the  other  duties  incidei 
thereto,  in  the  manner  prescribed  by  statute; 

2.  To  execute  any  process  in  any  action,  suit,  or  j 
ceeding,  when  the  sheriff  is  a  party,  as  prescribed  in  1 
title; 

3.  To  exercise  the  powers  and  perform  the  duties  c 
ferred  and  imposed  upon  him  by  other  provisions  of  1 
code  or  other  statute. 

)rt.  u,  18S2,         §  1028.   [997.]    When  the  sheriff  is  a  party  to  t 

action,  suit,  or  proceeding,  the  process  therein,  wh 

lecute  pro-     it  would  Otherwise  be  the  duty  of  the  sheriff  to  execi 
bei'iff  aputjr.  ghall,  cxcopt  when  otherwise  expressly  provided  by  I 

code,  be  executed  by  the  coroner  of  the  county. 
let.  II,  1862.         g  1029,   [998.]     A   coroner  who  executes    process 

any  action,  suit,  or  proceeding  in  the  cases  provided 

utiin>f°       this  title,  must  execute  it  in  the  same  manner  as 
lecutiDg        sheriff  should  execute  similar  process,  and  in  the  exe 

tion  thereof,  and  in  every  matter  incidental  thereto, 

is  invested  with  the  powers,  duties,  and  responsibilil 

of  the  sheriff, 
let  u.  M62,         §  1030.   [999.]    Criers  are  appointed  by  the  court 

which  they  act,  as  elsewhere  provided  in  this  code. 

-  is  the  duty  of  the  crier, — 
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To  attend  the  sittings  of  the  court  for  which  he  is  oa^'l  iwa. 
tinted;  IT     ~ 

Crier*,  their 

To  call  parties  and  witnesses,  and  all  other  persons  JJS^^uJjil"' 
id  to  appear  at  the  court; 

To  make  proclamation  of  the  opening  or  adjourn- 
t  of  the  court,  or  of  any  other  matter  under  its  di- 


CHAPTER  XrV. 

PERSONS  SPECIALLY  INVESTED  WITH  MINIS- 
ERIAL  POTHERS  RELATING  TO  THE  COURTS 
P  JUSTICE. 

JE  I. — Op  Attorneys  in  Gbnebal,  and  theib  Ad- 
mission. 
n. — Op  the  Duties  ok  Attorneys,  and  their 

Authority. 
m. — Op  the  Change  op  Attorney,  and  his  Lien. 
rV. — Op  Resignation  op  Attorney,  and  Effect 

THEREOP. 

V. — Op  THE  Removal  or  Suspension  of  Attor- 
neys, AND  THE  SdMMABY  PoweE  OP  OOURT 

OVER. 

VI. — Op    Persons    Specially    Authorized    to 
Execute  Process  in  Pabticulae  Oases. 
VII. — Op  Receivers. 

VIII. — Op  the   Trial  and   District  Attorney 
Pbe. 

TITLE  I. 
f  attorneys  m  general,  and  their  admissiok 

Definitioii  ol  on  attomey. 
.    When  csoae  may  beprosecuted  or  defended  in  petson  or  byattorney. 
Attorney  a  pnblic  officer;  who  may  act  as  aiicb. 
Applicatjon  for  adminioD  and  proof  thereon. 
Woman  may  be  admitted. 
Oath  of  office;  order  of  admiaaion. 
Attorneys  of  other  ertat«a  or  cooutries  may  appear  aa  coruueL 
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0cLii,iB62,         §  1031.   [1000.]    An  attorney  is  a  person  authorized 

to  appear  for  and  represent  a  party,  in  the  written  pro- 

definitioDof.  ceedings  in  any  action,  suit,  or  proceeding,  in  any  stage 
thereof.  An  attorney,  other  than  the  one  who  represents 
the  party  in  the  written  proceedinga,  may  also  appear 
for  and  represent  a  party  in  court,  before  a  judicial 
officer,  and  then  he  is  known,  in  the  particular  action, 
suit,  or  proceeding,  as  counsel  only,  and  his  authority  is 
limited  lo  the  matters  that  transpire  in  the  court  or  be- 
fore such  officer  at  the  time. 
Oct.  II,  1862,  §  1032.   [1001.]     Any  action,  suit,  or  proceeding  may 

be  prosecuted  or  defended  by  a  party  In  person,  or  by 

mar  be  prose-  attorney,  except  that  the  state  or  a  corporation,  either 
■twm""""'  P'li'lic  or  private,  appears  by  attorney  in  all  cases;  and 
where  a  party  appears  by  attorney,  the  written  proceed- 
ings must  be  in  the  name  of  the  attorney,  who  is  the 
sole  representative  of  his  client  as  bet^veen  him  and  the 
adverse  party,  except  as  provided  in  the  last  section. 
octM.w68.         g  1033.   [1002.]     An  attorney  is  a  public  officer,  but 

any  person  may  act  in  that  capacity  who  has  been  ad- 

pubKc  officer,  mitted  as  such  by  the  supreme  court  of  this  state,  or  may 
be  hereafter  admitted,  as  provided  in  this  title, 

Attom^saa  public  officers. —  does  not  hold  ma  "office  of  publio 

Attoraeya  do  not  hold  "  office  "ia  tbe  truat":  Id,     An;  person  may  CDgaga 

conetitutional  Bcnsa  of  the  term^  Bx  in  the  profession  of  Uw;  the  profe*- 

parle  YaU,  24  Cal.  241.     The  office  of  aion  is  open  to  all,  and  it  ii  simply 

attorney  at  law  is  pablic,  so  far  as  it  the  right  to  pisctica  in  court  whicb  is 

concerns  the  neceBsit;  of  a  license  of  not  permitted  except  to  those  quali- 

Bomekindforitsexerciseandtbedutj'  Aed;    Wooda'i  Case.   1  Hopk.  Ch.   6; 

imposed  upon  the  attorney  oE  sub-  Colifn  v.    tyrigJil,  22  CaL  313;  Hobby 

serving  tho  intereats  of  public  joetice  v.  Smith,  1  Cow.  &SS;  Thorn  v.  Ztup- 

in  the  mode  pointed  ont  by  biB  oath  mh,  C  Ter.  240. 

for  admission;   Walera  v.   Wliiltcnore,  In  the  admission  of  attorneys  coQrta 

22  Barb.  605;  Austin')  Cast,  S  Rawle,  sro  said  to  act  judicially.     The  fonc- 

191;  Bvme  v.  Bteuxtrt,  3  Desaus.  Eq.  tion  is  not  eieautive,  nor  is  it  ininia- 

46G.     Nor  ia  the  right  to  practice  law  terial:  /n  re  Bratixta'idgt,  1  8erg.  k 

"property"  or  a  "contract":  Cohen  R.  187. 
V.  Wright,  22  Cal.  293,     The  attorney 

Ort^i,  1984         g  1034.   [1003.]     An  applicant  for  admission  as  attor- 
■  ney  must  apply  to  the  supreme  court,  and  must  show, — 


for  admiision       1.   That  he  is  a  citizen  of  the  United  States  and  of  this 
thereon.  state,  and  of  the  age  of  twenty-one  years,  which  proof 

may  be  made  by  his  own  affidavit; 
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2.  That  he  ia  a  person  of  good  moral  character,  which  ort^i,  im, 
may  be  proved  by  any  evidence  satisfactory  to  the  court;  — — — 

3.  That  he  has  the  requisite  learning  and  ability,  for  ■dmiMion 
which  must  be  shown  by  the  examination  of  the  appli-  ""e™""- 
cant,  by  the  judges,  or  under  their  direction,  in  open  laor.Bs. 
court,  at  the  term  at  which  the  application  is  made. 

§  1035.    Hereafter  women  shall  be  admitted  to  prac-  vor.^wes.ii. 
tice  law  as  attorneys,  in  the  courts  of  this  state,  upon  the  women  mar 

,       •'    '   ,.  "^  beadmined. 

same  terms  and  conditions  as  men. 

An  act  entitled  "An  act  to  permit  Tonien  to  practice  I&win  the  conrts  of  tbe 
■tate  of  Oregon,"  •pprored  Norember  SO,  1S8S.  Lam  paued  at  the  speci&l 
Ksaioa  of  188S,  p.  5. 

§  1036.   [1004.]     If,  upon  the  examination,  he  be  found  o^jii.  lot 
qualified,  the  court  shall  administer  an  oath  to  the  appli- 


demean  himself  in  office.  The  court  shall  then  direct 
an  order  to  be  entered  to  the  effect  that  the  applicant  is 
a  citizen  of  the  United  States  and  of  this  state,  of  the 
age  of  twenty-one  years,  of  good  moral  character,  and 
possesses  the  requisite  learning  and  ability  to  practice 
as  an  attorney  in  all  the  courts  of  this  state,  and  has 
taken  the  oath  of  office;  and  upon  the  entry  of  the  order,he 
is  entitled  to  practice  as  such  attorney,  and  not  otherwise. 

§  1037.   [1005.]     Whenever  it  appears  that  a  person  octiLisea, 
of  any  other  state  or  country  is  an  attorney  of  the  hich-  

,       .  ,.  ,,,  ',  Attorneys  of 

est  court  of  record  in  such  state  or  country,  he  may  ap-  other  countrie* 
pear  as  counsel  for  a  party  in  a  particular  action,  suit,  "  ooumol 
or  proceeding  then  pending  in  court,  or  before  a  judicial 
officer  of  this  state,  but  not  otherwise. 


TITLE  II. 
OF  THE  DOTIBS  OF  ATTORNEYS,  AND  THEIR  ADTHOKITY. 
9  103S.     Their  genaral  duties. 
8  1039.    Aathinity  of  an  attorney. 
S  1M0.     Proceeding!  when  party  allegea  that  attorney  appeara  for  him  witii. 

oat  authority. 
S  ItMl.     When  attorney  may  be  compelled  to  show  antiiority. 
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g  1038.   [1006.]    It  ig  the  duty  of  an  attorney,— 
~      1.  To  support  the  constitution  and  laws  of  the  United 
I    States  and  of  this  state; 

2.  To  maintain  the  respect  due  to  the  courts  of  justice 
and  judicial  officers; 

3.  To  counsel  or  maintain  such  actions,  suits,  or  pro- 
ceedings or  defenses  only  aa  may  appear  to  him  legal 
and  just,  except  the  defense  of  a  person  charged  with  a 
public  offense; 

4.  To  employ,  for  the  purpose  of  maintaining  the 
causes  confided  to  him,  such  means  only  as  are  consist^ 
ent  with  truth,  and  never  to  seek  to  mislead  the  court  or 
jury  by  any  artifice  or  false  statement  of  law  or  ftict; 

5.  To  maintain  inviolate  the  confidence,  and  at  every 
peril  to  himself  to  preserve  the  secrets,  of  his  clients; 

6.  To  abstain  from  all  ofTensive  persoullity,  and  to 
advance  no  fact  prejudicial  to  the  honor  or  reputation  of 
a  party  or  witness,  unless  required  by  the  justice  of  the 
cause  with  which  he  is  charged; 

7.  Not  to  encourage  either  the  commencement  or  the 
continuance  of  an  action,  suit,  or  proceeding  from  any 
motives  of  passion  or  interest;  and, 

8.  Never  to  reject,  for  any  consideration  personal  to 
himself,  the  cause  of  the  defenseless  or  the  oppressed. 

I>iities  of  attomays  gmuxaJly.  The  countjr  is  not  reipootibls,  ersn 

—  For  B.  very  valuable  statement  of  irhere  the  attorney  expended  money 

the  duties  of   attorneys   and   of  the  in  the  defense;  Lanumt  t.  Solarta  Co., 

origin  of  this  section,  aee  the  note  of  49  Id.  153. 

the  CaliForiua  Code  Commiuionen,         Good   foith   toward   client.  — 

appended  to  see.  282  of  the  California  The  attorney  ought  to  disclose  tb« 

Code  Procedure,  quoting  in  turn  from  fact  of  any  adverse  retainer:  De  Cda 

the  Nev  York  Code  Commissionera'  v.  ^ruiuon,  63  Cal.  372;  or  even  of 

report.  any  prior  retainer:    Willia'mi\.  Sted, 

To  support  constitution,  etc. :  3  Mason,  401.     He  is  bound  to  the 

Seeg  1036  [1004],  ante.  most  acrupulouscood  faith:   Valentiiit 

Duties  &B  to  persons  charged  v.  Slevart,  16  CaT  387.     Especially  ao 

with  crims.  — It  is  part  of  the  Hen-  where  the  attorney  bargains  with  Uio 

cral  duty  of  counael  to  reoder  their  client;  the  former  must  show  by  clear 

professional   services  to  persons  ac-  and  positive  proof  that  no  unfair  ad- 

cuaed  of  crimo  who  are  destitute  of  vantage  was  taken;   Vaienline  v.  Slew- 

means,  upon  the  appointment  oE  tlie  art,  aupra;    tnat  the  transaction  was 

court,  when    not   inconsistent    with  fair  and  eqnitable:  Kulini/v.  Sliaa,23 

their  obligations  to  others:  Eowe  v.  Id.  425.     The  onus  of  proving  the  fair- 

Yuba  Co.,   17  Col.  61.     For  compen-  nessof  the  dealings  is  on  the  attorney: 

Bition  in  such  oases  the  attorney  muBt  Xe^Uf  v.   LodOnan,   34  N.   Y.  167; 

look   to    the    future  ability  oC    the  Etana  v.  BOit,  S  Denio,  640;  Howdl 

party:  Rout  v.  YiAaCo.,  17  Id.  61.  v.  Bmamm,   11   Paige,  538;  Mm*  ». 
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MSlii,  26  Conn.  213.     Anil  see  gener-  lelatioii  to.tbs  mbjeiit-inatter  of  th«  Oct.  11, 186% 

»lly,  Waeka  on  Attorneys,  444  et  aeq.  action:  Bierce  t.  Bed  Sli(f  Hotel  Co.,  i'i'xe. 

All   attorney    having    reprawnted  31   CaL   160;   Hoopet  t,   Btanett,  26  " 

one  Bida  cannot  go  oTor  and  reoder  Uiss.  428;  Jett  T.  Hempstead,  26  Ark. 

■aaistaace  to  tbs  other  side  and  eoforcA  462. 

coDtract  for  compeawtiou;   VaUnlinB        Olient'a  Becrets.  —  It  is  the  dutv 

V.  Sleiearl,  16  CaL  387.     But  a  client  of  an  attorney  to  preserra  his  cUents 

who  consults  an  attorney  relative  to  secrets:   VaJeiitmt  v.  Sianart,  15  Cal. 

drawing  up  a  deed  to  realty,  which  is  387;  OaUiuf/ier  v.   WiOianum,  23  Id. 

never  executed,  caoaot  hold  the  at-  331;    Killing  v.   Shata,   33   Id.    4^; 

torney   as  trustee  should  he  snbse-  Pro^  v.  Alldnaon,  40  Id.  284.     The 

quenUy  bay  the  land:  Porter  t.  Peck-  subject  of  privileged  commanications 

iam,  44  Id.  204.  ia  considered,  ante,  11^  [702]. 

An  attorney  ought  to  inform  his        Powers  and  liabilitiM  of  attor- 

dient  of  eU  facta  which  he  learns  in  1107s:  See  the  next  section. 

§1039.   [1007.]    An  attorney  has  authority, —  oct  11.1884 

1.  To  bind  his  client,  in  any  of  the  proceedings  in  an '■ 

action,  suit,  or  proceeding,  by  his  agreement,  filed  with  anattoroer. 
the  clerk  or  entered  upon  the  journal  of  the  court,  and 

not  otherwise; 

2.  To  receive  money  or  property  claimed  by  his  client 
in  an  action,  suit,  or  proceeding,  during  the  pendency 
thereof,  or  within  three  years  after  judgment  or  decree, 
and  upon  the  payment  or  delivery  thereof,  and  not  other- 
wise, to  discharge  the  claim  or  acknowledge  satisfaction 
of  the  judgment  or  decree. 

But  this  section  does  not  prevent  a  party  from 
employing  a  new  attorney  to  issue  execution  upon  a 
judgment  or  decree,  or  to  take  the  other  proceedings 
prescribed  by  this  code  for  its  enforcement,  and  when  he 
does  so,  the  authority  of  the  former  attorney  ceases. 

Powers   of   sttonie^    g«nar-  tesent:  Cases  tapm;  Clark  v.  WiUett, 

ally;     See   the  exhaustive  note    to  mpra;  PeopU  v.  ifaripota  CourUn,  39 

Clark   V.   Randall,  76  Am.  Dec   26G  Cal.  683.     Bat  an  attorney  may  be 

et  seq.     The  authority  of  an  attorney  compelled  by  tha  court  to  show  his 

at  kw  to  appear  for  parties  will  be  authority,  either  at  the  instance  of 

presumed  where  nothing  to  the  coa-  the  party  for  whom  he  appears,  or  of 

trary  appears:  Oarruoav.  McGoaan,  the  opposite  party:  Id.;  and  sea  the 

46  Cal.  592;  Haj/rt  v.  S!ialtadc2\  Id.  two  sections  following  this.     While 

51;   }¥illsoa  v.  Vleavtland,  30  Id.  1D2;  the  attomcy  of  record  remains  sach, 

Holmtn  V.  Roiferi,  13  Id.  191 ;  Tvrntr  big  right  to  manage  and  control  tha 

V.  CanttJiera,  17  Id.  431;  Sicketaon  v.  action  cannot  be  questioned  by  tha 

ComjKoii,   23    Id.   636;    Hamilton   v.  opposite  party:   Btl.  Com'rg  Funded 

Wrialil.  37  N.  Y.  602;  Sueee/aUm  qf  Dek  nf  San  JoU  v.   Yoanger,  29  Id. 

Patriei,  20  La.  Ann.  204;  Lttlie  v.  147.     An  "attorney  in  facf'haa  no 

FiMhfr,  62  111.  118.     Attorneys  ap-  right  to  sign  a  complaint  as  plaintiff's 

pear  and  participate  in  l^al  proceed-  attorney;  and  an  action  so  instituted 

ings  by  the  license  of  the  court,  whose  is  void  sa  tboagb  commenced  by  an 

ofScera  they  are:  Glari  v.  WillcU,  SS  entire  stranger:   Oiarj/  v.  Pollock,  8 

Cal.   534.     The  license  ia  prwita  Jade  Id.  570. 

evidence  of  authority  to  appear  for        It  is  not  a  i&aterial  point  of  inquiry 

parties  whom  they  profess   to  rep-  whether  an  attorney  eiceedad  his  aa- 
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thority,  or  departed  from  hia  instma-  &t  the  ume  time,  u  the  agent 

tions:  Ifoina  v.  Rogm,  13  Cal.  200.  other  party,  wbo  also  has  an  uii<l 

~  Therefore  where  a  motioa  i.f  appeal  intercit,  employs  the  attorney 

vu  signed   by  an  attorney  oi   the  for  Buch  other  party  in  relation 

court,  itwatpresnmed  he  had  author-  interest,  the  relation  oE  attorui 

ity  1  JHeirtxm  v.  Cwnpfein,  23  Id.  649.  client  does  not  exist  between  tl 

Where  service  of  a  Qotico  of  motion  ployer  and  attorney  as  to  the  ii 

for  a  new  trial  is  accepted  by  aa  at-  of  the  party  for  whom  the  em 

torney  for  another,  who  was  his  asso-  acted  as  agent:  Porter  v.  Peckh 

ciate  on  the  trial,  each,  however,  ap-  CaL  204. 

pearing  for  different  defendanta,   it  Doath  Of  Client  terminatea 

will  bt  presamed  that  he  had  author-  ney's  authority:  JiidtOH  t.  Lo 

ity  to  accept  the  serrioe,  if  the  point  Cal.  463. 

is  first  raised  in  the  sopreme  conrti  Cliant,  how  &r  boiuid  RJ 

McCreery  v.  Ejxrdirtg,  44  Id.  234.  wbat  acta.  —The  law  of  pri 

The  proper  mode  of  procedure,  if  and  agent  is  generally  applies 

the  suit  is  not  authorized,  is  for  the  that    of    client   and   attorney, 

defendant  to  move  the  court,  upon  client  is  bound,  according  to  tb 

proper  a£BdavitB,  to  dismiss  it,  upon  nary  rules  of  agency,  by  the  i 

the  ground  that  it  is  not  authorized  his  attoruey  within  the  scope 

by  those  in  whose  names  it  ia  brought,  latter's  authority:  Rvaaell  v.   I 

If    the    attorney,   on   such  a  motion.  Barb.  619;  Laioxm  v.  BrUiton,  1 

and  after  notice  of  it,  fails  to  show  his  401;  Samjiaon  v.  Ohltyrr,  22  Ca 

authority,  the  court  may  dismiss  the  QremUe  v.   AfcDouxtl,   i  Ired 

case.     But  it  would  lead  to  great  con-  fairbanlt  v.  StanUy,  18  Me.  29 

fusion  to  hold  that  the  parties  may  be  t.  Witlim,  21  Id.  S5S;  Bfthet  \ 

heard  in  the  progress  of^a  case  on  trial  mad:,  2  Md.   Ch.   143;   CAanU 

otherwise  than  through  the  attorneys  Hodge',  23  Tex,  104;  iTam  v. 

appearing   for  them   on   the  record:  12  Ind.  318. 

Tumerv.  CamUura,  17  Col.  432;  Me-  The  general  rule  that  on  agei 

A'emanr.  Patrick,  4  How.  (Miss.)  336,  not  delegate  his  aathority  app 

and  cases  there  cited;  Ctarky.  Wiilttt,  attorneys:  John»on  v.  CunaiTi^i 

35  Cal.  640;  PtBpU  V.  Manpo»a  Co.,  Ala,  249;  Didaioa  v.   Wtiohl.  5S 

39   Id.   CS4.      It   U    very    doubtful  685;  S.  C,  24  Am.  Itep.<j77;  S 

whether,  in  an  action  or  proceeding  v.  Ortxne,  62  Iowa,  241;  S.  <J,,  ^ 

in  the  name  of  the  people,  a  stipula-  Bep.  267;  KtUogj  v.  li'orrit,  l( 

tion  not  made  by  the  atUimey.general  18;  Danlqf  v.  Cruwl,  28  Id.  95 

by  whom  the  suit  waa  instituted,  but  pare    Planters'    Bank    v.    Mat 

only  by  the  private  couosel  of  the  re-  Ueisk.   3tiO.     But    this  genera 

later,  will  bind  the  people:  People  v.  will  yield  where  the  facts  of  a, 

1/olden,  23' Id.  138.  tilar  case  are  such  that  it  may 

Wliere  counael  appears  expressly  be  inferred  that  power  to  deleg 

for  certain  defendants   in  an  action,  authority  was  given :    WiUardv 

his  ,signatrro  to  papers  in  the  case  qf  DandUe,   46  Vt.  03;   Padd 

after  that  time,  as  the  attorney  for  OoUtv,  18  Id.  485;   and  an  at 

the  defendants,  wilt  be  construed  ss  may  employ  an  agent,  by  whot 


0  those  defendants  for  whom  in  receiving  payment  the  clici 

he  expressly  appeared;    Spangel   v.  be  bound:  l^:£uini  v.  Jfoqrct^  £ 

DelBngrr,  42  Cal.  148;  H^Si  v.  D^f,  210. 

43  Id.  48S.  Agreemenl*  or  ttipulaiioiu  ot  c 

Where  there  are  several  defendanta,  aa  to  conduct  of  a  trial  ant  b 

and  each  appears  by  his  own  attorney,  npon  his  client  when  made  in 

the  proceedings  on  behalf  ot  the  de-  faith ;  jRojentaum  w.  State,  33  Al 

fcndants  must  be  conducted  by  their  HtUman  v.  McW/iermie,  3  Eicb 

reapectivoattomeys,  and  the  attorney  McCatm   v.   McLennan,   3    Ne 

for  one  defendant  cannot  give  notice  OreenUe  v.   MeDoaell,  4  Ired 

of  motion,  or  accept  service,  or  stipn-  De  LaaU  v.  Meei,  2  O.  Greer 

late   for  another:  HMu  v.  Duff,  43  3.  C,  60  Am.  Dec.  491,  603;  I 

Cal.  485.  Ricard*,   3  Md.    Ch.    392;   Fo 

If  a  ^orty  who  has  an  undivided  in-  Trvit  etc.  Bank  v.  Keteham,  4  M< 

terest  m  a  tract  of  land  employs  an  120.     As  by  statnte  an  attom< 

attorney  to  act  for  him  in  relation  to  authority  to  bind  hia  client  in  : 

bis  interest  in  a  partition  anit,  and  the  atepa  of  an  action  or  proo 
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by  his  Etgroement  61ed  with  the  clerk  been  received  by  the  plaintiff  direct-  JIVH, 
□r  entered  upon  the  nimDtes  o!  the  ing  his  attorney  to  diamiss  the  suit 
court  nnly,  verbal  ti^reemeata  not  at  the  defendont'i  cost«,  anil  the 
entered  upon  the  mmutea  are  not  defeadHit  offered  to  pay  the  costs, 
bindiog:  BorUirhn  t.  North  Briluh  but  the  plain tiff'a  attorney  objected, 
etc.  /ru.  Co..  3S  Cal.  6S3;  Mtrntt  v.  and  the  motion  was  overruled,  it  was 
Wilfox,  62  Id.  238.  While  agreementi  held  that  as  agaioat  the  defendant 
by  attorneys  as  to  the  manner  of  con-  the  plaintiff's  attorney  had  the  right 
dacting  a  canae  will  be  protected  and  to  control  the  case  and  to  refaae  to 
upheld  by  the  court,  an  agreement  dismiaa  the  action:  -  MeConnell  v. 
wanting  in  mutuality,  and  by  which,  Bromn,  40  Ind.  334. 
without  the  consent  of  the  client,  an  AdmiirionM.  —  An  attorney  may 
attorney  has  waived  his  client's  snb-  bind  his  client  by  the  admission  of  a 
stantial  rights,  will  not  be  enforced:  fact  mads  in  the  pn^ress  of  a  trial; 
Hmee  v.  Lavrrtnix,  22  N.  J.  L.  99.  Slartt  v.  £'iMan,  II  Ala.  818;  Wen<^it 
If  several  actions  are  bronsht  by  the  t.  Lindtry,  1  How,  (If  Las.)  GT7;  Tai- 
ftame  plaintiff  against  different  de-  hot  v.  MiOu,  4  T.  B.  Mon.  375,  377) 
fendants,  the  defenses  being  the  same  WUton  v.  Swing,  64  111.  14;  Jfaiier  v. 
in  each,  the  attorneys  of  the  several  Worma/i,  3 X.  T.  741 ;  S.  C,  9  Week. 
parties  may  agree  that  all  the  cases  Kep.  348;  and  the  rule  ia  the  same 
shall  abide  the  final  decision  in  one  when  the  client  ia  a /emit  raMri.'  IVi/- 
case:  Nartli MiMtmtriE.  B.v.  Stephene,  mm  v.  Spring,  tupra.  So  rcpreaenta- 
3G  Mo.  150.  But  an  attorney  has  no  tions  by  counsel  in  the  presence  of  bis 
power  to  bind  his  client  by  a,  general  client,  on  the  faith  of  which  one  has 
agreement  with  other  attorneys  not  advanced  money,  are  the  repreaenta- 
tjj  try  canses  daring  a  particnlar  tions  of  the  client:  Oillxaoa  y.  SngdtTf 
period:  BoUrtv.  CommeTdal Banl^  13  8  Watts  ft  8.  2CM3.  Bat  "admiBsiona 
La.  526;  S.  C.,  33  Am.  Dec.  570.  of  an  attorney,  in  order  to  bind  bis 
Where,  in  a  criminal  case,  the  de-  client,  must  be  distinct  and  formal, 
fpndant's  attorney  waived  a  trial  by  and  made  for  the  express  purpose  of 
a  jury  of  twelve  men,  and  consented  dispenaing  witii  fonnal  prooi  of  a 
to  a  trial  by  a  less  number,  and  the  fact  at  the  trial:  TVtaduia!/  v.  Shax 
defendant,  though  present  in  the  Citi/  rte.  B.  B.,  40  Iowa,  S26.  Ad- 
court,  wss  not  consulted,  and  did  not  missions  made  by  on  attorney  long 
know  that  be  could  object  to  the  act  after  a  caae  has  been  tried,  and  his 
of  the  attorney,  such  waiver  is  not  employment  has  ended,  are  not  bind. 
binding  on  the  defendant:  Broiim  v.  ing:  Waldtn  v.  BoUoit,  G5  Mo.  405. 
Stalt,  10  Ind.  490.  Stipulations  not  And  while  attorneys  may  bind  their 
to  appeal  or  move  for  a  new  trial  are  clients  by  admissions  of  ficta  in  a 
not  binding:  People  v.  Mayor  tte.  i)f  case,  where  such  admissions  are  made 
Ncia  York,  II  Abb.  Pr.  W;  contra:  improvidently  and  by  mistake,  the 
PUx  V.  Baitraon,  5  N.  H.  393;  S,  C,  court,  by  means  of  its  coercive  powers 
22  Am.  Dec.  408.  An  attorney,  of  over  its  own  officers,  haa  authority  to 
course,  may  waive  informalities  or  relieve  against  the  consequences  of 
irregularities:  IFansot  v.  Hoilt,  14  the  admission:  Harvry  v.  f/iorpc,  2S 
N.  U.  6li;  AUoa  v.  QllmanUm,  2  Id.  Ala.  250;  S.  C,  65  Am.  Dec.  344. 
520.^  Tholawuotonlyrecognizesthe  Other  acta.— An  attorney  cannot 
binding  force  upon  clients  ra  stipula-  release  sureties  without  satisfactio;i: 
tious  and  agreements  by  their  attor-  Saviaga  Inst.  v.  CMnn't  Adm'r,  7  Bush, 
ncys  concerning  the  conduct  and  639;  Qitxnt  v.  Biisaie,  3  J.  J.  Marsh, 
management  of  a  case,  but  it  gives  529,632;  Stoli v.  Sheldon,  13Ncb.207; 
the  attorney  the  aiclnsire  control  in  Belierti  v.  Snulh,  3  La.  Ann.  205; 
thi«  regard.  A  party  himself  has  even  to  obtain  his  testimony  o:i  the 
therefore  no  authority  to  sign  a  stip-  trial:  Baliv.  BaniqfAlaliama.SAia. 
Illation  for  a  continuance:  Nightingale  590;  S.  O,,  42  Am,  Deo.  G4'J;  Mar- 
T.  Oregon  CentraiS'y,  2  Saw.  338;  nur  duul  v.  Nagd,  1  Bail  308;  Botpne  v. 
one  granting  time  to  file  a  statement  Bydt,  6  Barb.  392;  Mwrray  v.  House, 
on  a  motion  for  a  new  trial,  although  ll^Johns.  464;  YoABank  v.  A-ppUton, 
the  attorney  was  temporarily  abaent  17  Me,  55;  Springer  v.  Whipple,  17 
from  the  county  at  the  time:  Malt  v.  Id.  351;  Shoi-et  v.  Catmell,  13  Met 
^o«er,  40  Cal.  72.  Ajid  where  a  mo-  4iS;  SvceeiBkm  qf  Weigei,  IS  la.  Ann. 
tion  to  diamisa  an  action  was  made  by  49. 
the  defendant  becanse  an  order  had        Pouxr  to  tfiamin  nomuie  md  rutorv 
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PERSONS  INVESTED  WITH  MINISTERIAL  POWERa    t'-'H^ 

action,  —  An  attorney's  genera!  author-  tornay,  ia  a  power  cooplail  i 

ity  will  permit  him  to  di»fai»s  or  di»-  interest,  andisirreTocaWe:  Wc 

"  continue  the  notion: /"ttrtonv-CoSS,  2  Jieardon,  II  Ark.  705;  S.  C, ! 

La.   137;  McLeran  v.  M^Namara,  65  Dec.  245. 

Cat.    60H;    Hogert  v.    Oreeramod,    14  Auiliorily  to  ajrpecd,  prawckfe 

Mran.  333;  Oaillaitlv.  Smart,  6  Cow.  trroi;  rte.  —  In  Onwnnun- t.  Dt 

385.      Bat  he  hoa  not  tho  power  to  16  Mius.  74,  it  waa  decided 

enter  a  retraxit:  Lambtrt  ■».  Sandford,  attorney  of  record  not  only  u 

2Blackf.  137;S.  C,  13 Am.  Deo.  149;  out  awritot  error  toreverae 

compare  Barnard  v.  JJajgeti,  08  Ind.  roneoas  judgment  obtained 

306,  decided  ander  a  gtatnte.      And  hi^  client,  but  that  it  is  his  dul 

counsel  for  the  defendant  in  an  action  ao;  and  in  SacH  v.  BaUard, 

have  no  authority  to  agree  that  the  Ann.  4S7,  it  was  held  that  i 

diamiisal  of  the  action  should  be  a  bar  cumbent  upon  on  attorney  ad 

to  on  action  for  malicioua  prosecution :  appeal,  if  in  his  opinion  his  cli 

Mitrbourg  v.   Smith,    II    Ean.    654.  bebenefited thereby;  butanaa 

Coansel  have  also  the  power  to  agree  to  prosecute  an  action  to  ja< 

toanonauit:  Li/iiehv.  Cod,  12  L.  T.  does  not  include  an  anthority  ^ 

648;  S.  C,  13  Week.  Rep.  846.     An  ecute  a  motion  or  action  to  rci 

attorney  may  restore  an  action  after  setaaidethat  judemeut:  ^icAai 

a  non  pro*,  without  tho  consent  of  his  Talbot,  2  Bihb,  382. 

client:   RaiUiotdl  v.   AVxrti,  1  Binn.  Payment. -^  Aa  attorney  to 

469;  and  may  consent  to  accept  join-  the  collection  of  a  debt  or  clai 

der  in  issue,  after  he  has  signed  judg-  trusted  is  authorized  to  recei' 

ment  for  want  of  the  joinder  in  due  ment  thereof,  and  payment  ti 

time,  although  contrary  totheclient's  a  payment  to  his  client:    Y 

oxVTVBaoiden:LaliuJtv.PatAeranU,l  FreelUtoa,  2  Doug.   G23;     Fr: 

Salk.  86.  Garrard,  2  Dow!.  490;  Poaelv 

Con/csaion      qf     jadymait.  —  The  1  W.  Black.  8;  Hvdton  v.  Joh 

powers     of     an     attorney    over     the  Wash.    (Va.)  9;   and  in   a  sn: 

cause  of  bis  client  ext«nil  so  far  as  to  county  for  the  collection  of 

enable    him    to    confess    judgment  payment  may  be  made  by  tho  i 

against  the  client;  Thomptonv.Perth-  ant  to  tho    lawfully  authori: 

I'nj,  80  Ind.  303;  Potter  v.  Panoat,  14  tomey  of  the  county,  the  san 

Iowa,  280;  Farmen'  Bank  v.  Sprigs,  other  cases:  Cairoll  Co.  v.  C4 

11  Md.  389]  Holmet  v.  Sogers,  13  Cal.  43  Mo,  385.     The  attorney,  it 

191;    Jona   v,    Williamaon,    6    Cold,  may  receive  partial  payments 

371;  contra:  EdiranU  v.  Bdmnrda,  29  count  of  the  claim:  Pid-rlt  v.  j 

Lft.  Ann.  697;  People  v.  Lambom,  1  La.  Ann.  627.     The  power  to 

Scam.  123;   Wadlianu  v.  Qay,  73  IlL  payment  ceases,  of  course,  w] 

415.    An  agreement,  therefore,  by  an  relation  of  attorney  and  client 

attorney  to  permit  judgment  to  be  Auabnanv.  Alwood,  44  HI.  183 

entered  against  his  client  is  binding;  payment  to  an  attorney  by  the ' 

Id.     It  is  oven  held  that  an  attorney  ant,  after  notice  by  tho  client 

may  bind  his  client  by  an  agreement  pay,  is  not  binding:   Weitl  v. 

that  judgment  may  be  taken  against  Ycates,  47.      Where  an  atto 

him,   although    the   attorney    linew  employed  by  an  administrator 

that  his  client  had  a  good  defense  to  tain  authority  to  sell  real  eatat 

the   action;    Thompton  t.    PenMng,  not,  by  force  of   anch  emplo 

lupra.     This  rale,  thus  maintained  by  authorized   to  receive  the  pn 

a  majority   of   cases,   seems    to    be  money  offered    for  the  eslat 

opposed  to  tho  weU-settled  American  Nolan  v.  Jaekaon,  16  HI.  272. 

doctrine,  post,  that  an  attorney  has  no  Payment  may  bo  received 

authority  to  compromise  the  cause  of  attorney  after  suit   has    liec 

Ilia  client.     Indeed,  the  confession  of  menced  as  well  aa  before:   L 

judgments  and  compromiso  of   causes  Cuaniitgham,  39  Mo.  386.       Ai 

appeartostand  upon  theaame  footing,  judgment  haa  been  recovered, 

Of  course,  a  confession  of  judgment  by  torney,  by  virtue  of  ageneral  n 

counsel,  with  the  knowledge  and  at  continues  to  be  the  agent  for 

tlio  instance  of  the  client,  is  binding:  tion,  and  he  is  authonied  to 

Li/on  V.     fVUIiama,  42  Gi,    168.      A  payment  and  to   enter  satis; 

power  to  confeas  judgment,  given  by  Tfj/eq/f  v.  Btrgen,    1  N.   J.  1 

tho  defendant  to  the  plaintiff's  at-  MeCarverv.  I/eaieg,  lO-  Gt«ei 
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S1039.]           DUTIES  OF  ATTORNEYS. 

Havikini,  28  Mo.  366;  E^/  v.  t.  Patehin,  S  Vt  346;  Terhune  y.  Col  Oct  II,  U 

GBuBh,620;/VH<»n-v.  ParWa  bm,  10  N.  J.  Eq_.  21;  nor  has  he  aay  S^tiW- 

56  Ala.   363;  AlcDonald  v.  antliority  to  assign  hia  client's  Judj;- 

Gnrat    Cas.   17;  BraiuA  Y.  ment:  floren  v.  McOeha,  6  Port.  432; 

I  Call,  147;  Jlogrrav.  McKen-  S.  C,  31  Am.  Dec.  695;   WaUen  v. 

r.  C.  164;  Toatam  v.  riUn,  (Min/,  H  Martin,  N.  S.,  66S;  IFi^on  v. 

.  167;  Uilierv.  SeoU,  21  Ark.  WadU^h,  36  Me.  496;  Htad  v.  Oer- 

m,  y.  Blaie,  8  Feb.   17,26.  i«m,  Walk.  (Miss.)43I;  S.  C,  12  Am. 

'er  of  an  attorney  to  receive  Dec.  677,  andnote;  Cam^itff»  Afmcal, 

.  do«B  not,  however,  extend  29  Pa.  St  401;  S.  C,  72  Am.  Dec. 

itoauthoriEC  him  to  releue  C41;  Faesilt  v.  MiddUCon,  47  Pa.  St. 

large    his  client's    claim  or  214;  ffmoland  v.  Slate,   6S  Id.   196; 

idgment  withont  actnal  pay-  Noonanv.  Oray'a  Ex'ra,  1  BaiL   437; 

TTTOio  V.  Fanvw')  HHrs,  7  B.  Mayer  v.  ^Icom,  4  S.  O.  10;  Maxwdi 

6;   S.  C,  45  Am.  Dec.   60;  v.  fuvn,  7  Cold.  630.     Bat  the  trans- 

V.    Qiuqitt,    G    S.    C.    406;  fer  or  aeaignment  may  be  ratified  by 

I T.  HUia;  7  Watts,  63;  Been  the  client;  and  tho  reception  by  the 

ir-tson,  45  N.  Y.  665;  Maude-  client  of  the  money  paid  the  attorney 

yjioldt,  68  Id.  623,  540;  i>oui  may  amount  to  a  ratification:  Mar- 

t,  1  Md.  Ch.  127.     NorUhe  sAaii  v.  jlfoore,  36  111.  321. 

d  to  receive  anything    but  SubmUsion    to    arbiiraiinn.  —  It    is 

1  payment :    WaUxr  v.  SeoU,  generally  held  that  an  attorney  has 
44;  MeCarver  v.  Nealey,  1  Q.  the  power  to  submit  tia  client's  canse     . 
560;  Pertini  v.  Grant,  2  La.  to  a  reference  or  arbitration:  tee  v. 

);  Lardv.  Burtank,   18  M«.  Orimn,  4  Col.   185;  Jonea  v.  Horsty, 

•Uv.  Woodruff,  15  How.  Pr.  4  Md.  30G;  S.  C.  69  Am.  Dec.  81; 

miuioneri  v.  Bou,  1  Desaas.  InAabUania  o/  Backland  v.  Commy,  16 

469;     iyriglii   V.    Daili/,   26  Maas.    396;    Jf^nlina   v.    GUIcsple.    10 
Smedcaft  M.  31;  8.  C,  43  Am.  Dec 

•mile.  —It  may  be  regarded  732;  MorrU  v.  Grier,  76  N.   0.  410j 

ell-BCttled  doctrine  that  an  Evart  v,  KoTttptuau,  53  Pa.   St.   379; 

baa  DO  power  to  compromiee  WiUiama  v.  Tracry,   95  Id.  308,  310( 

action,  or  judgment  of  his  Touraship tif 2forlh  W/iiti!ia!lv.  Keller, 

obauKm  v.  ifarpfty,  69  Ala.  100  Id.  105;  S.  C,  45  Am.  Eep.  361; 

mrt  r.  Loomrr,  21  Conn.  245;  Tilton  ».  United  Slala  L.  Iiu.  Co.,  8 

pv.  Gay,  73111.  415;  Detoittj  Daly,  84. 

2  G.  Ureene,  65;  S.  C,  50  Liability   of   attomeyi.  —  An 
491 ;  SmitJi's  Ilein  v.  Dixon,  attorney   is    liabla  for  tho  want  of 

y.)438;  Voorlaeiv.  Harriaon,  auch  skill,  prudence,  and  diligence  as 

in.  85;  Maddax  v.  Beam,  39  lawyers  of  ordinary  skill  and  capacity 

fWfi  V.  SroW,  3  How.  (Miss.)  commonlypoBsees  and  exercise;  Gam- 

.,  34  Am.  Dec.  86;  DaMeon  btrt  v.  Hart,  44  Cal.  542.     The  rule 

23  Mo.  337;  Waidea  v.  Bol-  has  been  thus  formulated  in  Wihony. 

.  ^i5;  Hamrielc  V.  Combt,  li  Etitt,  20  Mo.  421:  "  The  attorney  is 

■,Shau>v.  £iilder,  ^Hov.  Pr.  bound  to  execute  business  in  his  pro- 

rett  V.  Hard  Avenue  R.  S.,  fession  with  a  reasonable   degree  of 

'  ily  v.  Robinxm,  ^  care,   skill,    and    dispatch,      li   the 

V.  Ziigimith,  103  client  be  injured  Ly  the  gross  fault, 

V.   McDofBttt,    1  negligence,  or  ignoianca  of  the  at- 

lama'e  Aatiipiee  v.  tomoy,  the  attorney  is  liable;  but  if 

Vailv.  Conant,  15  he  acts  with  good  faith,  to  the  best 

Batcheldtr,  54  Id.  of  his  skill,  and  with  an  ordinary  dc- 

tcp.  S4G.  gree  of  attention,  he  will  not  bo  re- 

nefer  qf  cloima  or  sponsible."    And  this  is  the  general 

omey  to  whom  a  rule:  O'Barrv.  Alexander,  37  Ga.  195; 

1  is  given  for  col-  aUbert  v.  WiUiama,  8  Mass.  51;  Bovi- 

rer  to  assign  or  man  v.   TaUniaa,  27   How.   Pr.  212; 

>  a  third  person:  8.  C,  2  BobC.  385;  Sievent  v.  IFaUxr, 

nd,   0    Ind.   216;  65  111.  151.     U  an  attorney  has  not 

If,   36    Mo.    168;  the  skill  usual  with  practitionera  in 

N.  H.  104;  Card  his    particular    department,    he    u 

o,  411;  Aanetg  v.  chargeable  with  the  consequences  of 

'.  483;  Pennimatt  the  want  thereof.     The  want  of  the 
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PEESONS  INVESTED  WITH  MINISTERIAL  POWERS.    [Chap. 


■kill,  diligeoce,  uid  prudence  usaallr 
poueseed  by  lawyers  Hxea  the  liabil- 


1^  of  the  attorney:  Choit  v 


fireventing  the  appellate  conri 
ooking  into  and  reviewing  the 
Heaney,     of  the  court  below  o     " 


Proeeedlngt, 

■lieges  tbu 


ity  o! 

70  111.  268;  Aa-Hy  v.  Camnaugh,  29  Oamberi  v,  Kart,  M  Id.  642;  c 

Ind.  435;  Morrill  v.  OroAam,  27  Tex.  he  doei  not  present  a  claim  ag 

646;  Bggkltort  v.  SoaTdrnan,  37  Mich,  decedent's  estate  in  time:  Sle 

14;  see  also  note  to  Filch  v.  Seatt,  34  Dexttr,  55  IlL  161.     An  attorni 

An.  Dec.  89.  accept  as  a  correct  eipoeitim 

An  attorney  is  gnilt?  ol  groM  neg-  law  the  decision  of  hi*  ttAte's  m 

ligence  who  allows  the  time  for  tn  court:  Biatingtv.  Hailtd:,  13  Ci 

k^eal  to  expire  without  taking  on  But  the  stato  decision  mnst  he 

^peal  wbeu  desired  by  the  client:  Tance  of  any  decision  of  the  st 

Droit  V.  Hogan,  50  Cal.  ISI;  orwhere  court  on  that  mbjact:  jVotsAt 

on  motion  for  a  new  trial  ha  fail*  to  Tiiore,  21  Wall,  178. 
have  the  gtatement  certified,  thereby 

%  1040.   [1008.]     If  it  be  alleged,  by  a  party  for  w 

-  an  attorney  appears,  that  be  does  so  without  auth( 
and  the  tjlegation  be  verified  by  the  affidavit  ol 
party,  the  court  may,  if  it  find  the  allegation  true,  al 
stage  of  the  proceedings,  relieve  the  party  for  whon 
attorney  has  assumed  to  appear  from  the  conseqw 
of  his  acts. 

See  the  first  sabdiviiioD  of  the  note  to  the  preceding  section. 

§  1041.  [1009.]    The  court  or  judge  thereof  ma 

-  motion  of  either  party,  and    on   showing  reasoi 
,  grounds  therefor,  require  the  attorney  for  the  ad' 

party,  or  for  any  one  of  several  adverse  parties,  to 
duce  or  prove  the  authority  under  which  he  appears 
until  he  does  so,  may  stay  all  proceedings  by  him  oi 
half  of  the  party  for  whom  he  assumes  to  appear. 
Bee  the  first  snbdiTidon  of  the  note  to  %  1039  [1007],  tmte. 


Altomcr,  bow 


Altomcr, 
changed. 


TITLE  III. 
OF  THE  CHANGE  OF  ATTOKNET,  Aim  HIS  USS. 
9  1012.    Attorney,  how  changed. 
g  1043.     Notice  of  cbutge. 
S  1044.     Lien  of  attorneys. 

§  1042.  [1010.]  The  attorney  in  an  action,  soi 
proceeding  may  be  changed  at  any  time  before  judgt 
or  decree,  or  final  determination,  as  follows:  — 

1.  Upon  his  own  consent,  filed  with  the  clerl 
entered  upon  the  journal;  or, 
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44.]    CHANGE  OF  ATTOK 

D  the  order  of  the  ci 
latioD  of  the  client  or  1 

[1011.]  When  an  ati 
the  last  section,  writt 
e  suhstitution  of  a  ne' 
of  the  party  in  perso 
arty.  Until  then  he  i 
torney.  - 


1  o{  attor-  Wh 

•erved  apon  the  adverse  66  '. 

V.    WAUt,   6    Cal.   55;  1 

■itU,  56  Id.  370;  ftnm  v.  pea 

liueg,   300;   HitdrrOi    v.  que 

has.  Caa.  300;  Dorbm  v.  wit 

w.  Pr.  132.     And  iipon  Con 

eceived  it  in  improper  to  aat 

)r  other  than  the  substi-  be  i 

!j:  PreMmv.M.A.Slone  nev 

198.    Until  such  notice  mb 

tn,  papers  ma;  be  served  370 
mtej  of  record:  Omni  v. 

[1012.]     An  attornej 
,  whether  specially  ag 
in  this  section. 
n  the  papers  of  his 

possession  in  the  co 
snt; 

n  money  in  his  hands 
Q  money  in  the  hands 
,  suit,  or  proceeding  ii 
,  from  the  time  of  gi^ 
f, 

n  a  judgment  or  dec 
uded  therein,  or  if  the 
:ent  of  the  compensa 
:  giving  notice  there 
e  judgment  or  decree 
ffith  the  clerk  where  si 
nd  docketed, 
en  is,  however,  subord 
len  the  parties  to  the  a 
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Csrtffled  cop7 
to  be  flled 


PERSONS  INVESTED  WITH  MINISTERIAL  POWERS.     (Chap.  . 

Lien  on  papen.  — The  lien  at-  after  entry  of  jadgment  in  fav 

taches  not  only  to  papers  which  the  the  attorney'*  client:  Hobton  \. 

attorney  bimseLf   drew,   but    to  all  am,  34  Me.  20;  Sluiiii  v.  SAoem 

papers  which  come  to  his  hands  as  18  N.  Y.  4S9. 
attorney:  Out  v.  Nanlft/.  33Ark.  233.        Waiver.  —The  lien  may  be  wi 

Ti —    —   -udgmont.  —  The  lien  in  various  ways;  for  ioataiice, 


TITLE  rV. 
OF  THE  RESIGNATION  OF  ATTOItNEYS,  AND  EFFECT  THEK 
§  1045.     Resignation,  how  made,  and  its  effect. 
§  104G.     Certified  copy  of,  to  be  filed  in  supreme  court;  may  be  readmi 

§  1045.  [1013.]  An  attorney  may  at  any  time  fil 
■  the  office  of  the  county  clerk  of  the  county  in  which 
'.  resides  a  written  resignation;  and  after  the  fiUng  the 
he  is  not  entitled  to  the  rights  nor  subject  to  the  disal 
ties  or  prohibitions  incident  to  that  relation,  except  1 
he  is  still  subject  to  the  power  of  the  court  in  respect 
matters  arising  while  he  was  an  attorney. 

§  1046.  [1014.]  The  clerk  of  the  county  with  wl 
such  resignation  is  filed  shall  immediately  forwar 
certified  copy  thereof  to  the  clerk  of  the  supreme  co 
who  shall  file  the  same  in  his  office.  An  attorney  ^ 
has  resigned  may,  at  any  time  thereafter,  be  readmit 
to  practice  as  such  in  the  same  manner  as  if  he 
never  been  so  admitted. 


OF  THE  REMOVAL  OE  SUSPENSION  OF  ATTOEtNEYS.  AlID  ' 

SUMMARY  PROOF  OF  COURT  OVER, 
g  1017.     B;  what  court  and  for  what  caoses  an  attorney  may  be  remori 

suspended. 
g  1048.    By  whom  the  proceeding  to  be  instituted. 
S  1049.     Accnsation,  how  made. 
S  1030.     Order  for  accuaod  to  appear  and  answer. 
§  1051.     If  accnaed  do  not  appear,  court  to  proceed, 
g  1052.     May  demur  to  or  controvert  the  accusation. 

twer  forthwith.     Jodgmen 
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1 10*8.]    REMOVAL  OR  SUSPENSION  OP  ArtORNEYS. 

Accusation  on  knowledge  of  the  court  presnmed  to  be  true,  but  may 

bo  >howii  otherwiae. 
Circuit  or  county  court  may  suspend  attorneys  until  next  term  of 


Proceeding  to  compel  an  attorney  to  deliver  over  money  or  papera. 
How  court  te  proceed  if  attmiey  cisim  &  lien. 

47.   [1015,]    An  attorney  may  be  removed  or  bu8-  oct.u,i882. 


tuns. 


1  by  the  supreme  court  for  either  of  the  following 
,  arising  after  his  admission  to  practice: —  Salor^iist" 

'pon  his  being  convicted  of  any  felony  or  of  a  mis-  attomey  may 
nor  involving  moral  turpitude,  in  either  of  which  "'  Buspended. 
he  record  of  his  conviction  is  conclusive  evidence; 
or  a  willful  disobedience  or  violation  of  the  order 
3urt  requiring  hira  to  do  or  forbear  an  act  con- 
with  or  in  the  course  of  his  profession; 
or  being  guilty  of  any  willful  deceit  or  misconduct 
profession; 

Or  a  willful  violation  of  any  of  the  provisions  of 
.  1038  [1006 J. 


jf  declaring  tbe   forfeiture,  than  tboae  mentioned  in  this  section 

proceeding  upon  which  such  was  not  decided,  altlioiigb  raised,  in 

based,  are  prCBCribed  in  the  In  re  Trtadvxil,  4  Weat  Coast  Rep. 

ig  sections  o[  this  chapter.  608.     See  the  variety  of  inatajiceB  in 

ctious  regulate  the  enerciae  Weeks  on  Attomeya,  sees.  80  et  seq. 

iwec  to  strike  an  attorney's  For  an  interesting  and  valuable  de- 

m  the  roll,  bat  do  not  create  cision  upon  the  power  of  the  court  te 

ver;    it  is   inherent  in   the  disbar  attorneys,  see  Ex  jarie  Wall, 

'eeks  on  Attorneys,  sec.  80;  107  U.  S.  205. 

!7'i0ini!,  1  CaL  143.     In  the  B«instatem»iLt.  —  Where  on  at- 

)f  this  power,  the  court  ought  torncy  is  improperly  disbarred,  Man- 

3nns6l  BJi  opportunity  to  ci-  danaia  haa  been  issued  to  restore  him: 

'ttdxer  V,  DaiayerfieUl,  20  Id,  Ptopk  v.  Turner,  1  Cal.  100.     Some 

is  improper  te  declare  an  at-  deciaioua  have  held  this  to  bo  the  ap- 

itlty  of  contempt  and  strike  priate  remedy,  while  others  declare 

I  Erom  the  rolls  without  af-  that  appoat  or  certiorari  should  be  re, 

in  opportnnity  for  ciplaoa-  sorted  te:  See  the  cases  pro  and  ton. 
Weeks  on  Attemeys,  sees,  142,  100, 

eys  have  been  disbarred  for  Ifil. 

a  client  te  verify  a  complaint  Court  will  not  refuse  to  exercise  its 

le  atteraey  knew  to  be  false,  jnriadiction  to  disbar  an  attorney  in 

b  he  led  his  client  to  Buppoae  a  proper  cose    merely  because    the 

corrected  before  verification:  offense  charged  is  indictable,  and  the 

.  Ptareon,  55  Cal.  472.     The  accused  haa  not  been  convicted  or 

held  inaaSicient  ia    In   rt  prosecuted  thereon:  Slate  v.  Winton, 

J,  2  West  Coast  Rep.  733,  to  11  Or.  430. 

48.   [1016.]    The  proceeding  to  remove  an  attorney,  Oct  u,  i« 
vided  in  the  last  section,  shall  be  taken  by  the 
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IF  accuMd  d< 
not  appeu, 

proceed. 


coQtrovened. 


If  demurrer 


Jaditinent  for 
vaDtoianhnei 


PEESONS  INVESTED  WITH  MINISTBErAL  POWERS.    [Chap.  1 

court,  of  its  own  motion,  for  matters  within  its  kno 

-  edge,  or  that  of  any  of  the  judges  thereof;  otherwisi 
may  be  taken  upon  the  information  of  another. 

§  1049.  [1017.]     If  the  proceedings  be  upon  the  r 

-  tion  of  the  court  or  judges  thereof,  for  matters  within 
knowledge,  the  accusation  shall  he  made  by  an  ordei 
the  court  reciting  the  facts  charged.  If  upon  the  inl 
mation  of  another,  the  accusation  must  be  presented 
the  court,  in  writing,  and  verified  by  the  oath  of  the  f 
son  making  it,  or  of  some  other  person,  to  the  effect  i. 
the  charges  therein  contained  are  true,  as  he  believes 

g  1050.  [1018,]  After  the  accusation  baa  been  mi 
or  received,  the  court  shall  forthwith  make  an  or 
requiring  the  accused  to  appear  and  answer  the  accu 
tion,  at  a  specified  time  in  the  same  or  a  subsequ 
term,  and  shall  cause  a  copy  of  the  order  and  of  the 
cusation  to  be  served  upon  the  accused,  within  a  p 
scribed  time,  before  the  day  appointed  in  the  ordet 
appear  and  answer.  But  when  the  proceeding  is  upon 
information  of  another,  the  accusation  shall  be  dismis 
at  once,  unless  it  appear  therefrom  that  the  accu 
should  be  required  to  appear  and  answer  the  same. 

§  1051.  [1019.]     The  accused  must  appear  at  the  ti 

~  appointed  in  the  order,  and  answer  the  accusation,  i 

less,  for  sufBcient  cause,  the  court  assign  another  day 

that  purpose.     If  he  do  not  appear,  the  court  may  p 

ceed  and  determine  the  accusation  in  his  absence. 

§1052.   [1020.]    The  accused  may  demur  to  the  ac 
"  sation  for  insufficiency,  or  controvert  it  by  answer.     1 
demurrer  and  answer  shall  be  in  writing,  and  the  lal 
shall  be  verified  by  the  oath  of  the  accused  in  the  sa 
manner  as  a  pleading  in  an  qction  at  law. 

§  1053.  [1021.]  If  a  demurrer,  for  insufficiency, 
not  sustained,  the  accused  shall  answer  forthwith.  If 
plead  guilty,  or  refuse  to  answer  the  accusation,  the  co 
shall  proceed  to  judgment  of  removal  or  suspension, 
he  controvert  the  matters  charged,  the  court  shall  th 
or  at  such  time  as  it  may  appoint,  proceed  to  try  the 
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057.]    REMOVAL  OR  SUSPENSION  OF  ArTOESEYS.  593 

,,  and  givo  a  judgment  of  removal,  suspension,  or  Pf^"p  i^ei 

1,  according  to  law  and  the  right  of  the  case,         

(.  [1022.]    When  an  accusation  is  made  upon  oci^i,  isea, 
wiedce  of  the  court  or  the  judges  thereof,  the 

.  ,  -1  ,  I  ..     1       AceuBBtloDon 

irein  stated  are  presumed  to  be  true,  but  if  the  knowledge  of 
controvert  the  accusation,  he  is   allowed,  on  ge^i'u'g^^jj" 

,  to  overcome  such  presumption  by  the  introduc-  SServSse"""' 

my  proper  or  pertinent  evidence  therefor, 

!,  [1023.]    Any  circuit  or  county  court  may  su3-  S^  "■  i*"* 
attorney  from  practicing  therein  for  any  of  the 

lentioned  in  section  1047  ri0151,  for  a  period  not  coimiy  court 

'■  .    ,  may  suspend 

the  adjournment  of  the  next  term  of  the  supreme  "e«°l?m'"" 

The  mode  of  proceeding  shall  be  the  same  aa  pro-  "JSh?""* 

1  like  proceedings  in  the  supreme  court.     The 

ving  the  judgment  of  suspension  shall  cause  a 

copy  of  the  judgment,  pleadings,  and  proceedings 

.nsmitted  to  the  supreme  court  at  the  next  term 

and  thereupon  such  court  shall  proceed  against 

f  suspended  as  if  the  proceeding  had  originated 

jourt, 

;.   [1024.]     When  an  attorney  refuses  to  deliver  ocm.i,  1864 

uev  or  papers  to  a  person  from  or  for  whom  he 

.,,  .  ...  .  Proceedings  to 

tved  them  in  the  course  of  professional  employ-  c(™pc^i*n^ 
lether  in  a  judicial  proceeding  or  not,  he  may  be  ^g}^"°J" 
by  an  order  of  the  court  in  which  a  judicial  p^p^'*- 
ng  was  prosecuted  or  defended,  or  if  none  were 
ed  or  defended,  then  by  an  order  of  the  circuit 
■  judge  thereof  for  the  county  where  such  attor- 
iea  or  may  be  found,  to  do  so  within  a  specified 
show  cause  why  he  should  not  be  punished  for 
ipt, 
'.  [1025.]     If,  however,  the  attorney  claim  a  lien  ^^^- 1*^ 

3  money  or  papers,  under  the  provisions  of  sec- 

4  [1012],  the  court  shall, —  pro?^"!! 
pose,  as  a  condition  of  making  the  order,  that  ciftim»»i!en. 


lit  give  security,  in  form  and  amount  to 
,  to  satisfy  the  lien,  when  determined  in  an  ac- 
iuit;  or. 
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094  PERSONS  INVESTED  WITH  MINISTERIAL  POWEEfi.    (Cha*-, 

tiMs.''"**  2.  Summarily  inquire  iato  the  facts  on  which 

11^  court lo    *'^®'™  "^^  *  ''^"^  '^  founded,  and  detennine  the  same 
•tw^j"  3.  Direct  the  trial  of  the  controversy  hy  a  jury,  t 

ciaimiiiieii.    fgj.  ij^  ^jjjj  yp^Q  jjjg  y^tdict  Of  report,  determine 
same  as  in  other  cases. 

TITLE  VI. 

OF  PEESONS  SPECIALLY  AUTHORIZED  TO  EXECUTE  PIU 
IN  PARTICULAR  CASSa 
§  1068.     mUor,  when  and  by  whom  appmatsd. 
g  1059.     Genenl  power*,  dntiM,  and  reepoiuibilitiM  (^  oluor. 

?wjfl"'"^         §  1058.   [1026.]    Process  in  any  action,  suit,  or 

EiiwiT^^h       ceeding  may  be  executed  by  a  person  specially  appoi 

"poin'kd''""  '^y  ^^^  court  or  judge  thereof,  who  is  denominate! 

elisor,  in  either  of  the  following  cases: — 

1.  When  the  sheriff  and  coroner  are  parties; 

2.  When  either  of  those  officers  is  a  party,  and 
process  is  against  one  of  them  for  a  disobedience  o 
order  or  process  against  the  other; 

3.  When  the  office  of  sheriff  and  coroner  are  vat 
or  when  it  appears  to  the  satisfaction  of  such  cour 
judge  that  such  process  should  be  executed  immedia 
and  before  the  sheriff  or  coroner  could  be  reached. 

0(^11.1864         §  1059.   [1027.]    An  elisor  may  be  required  to 

— security  in  such  manner  as  the  court  may  direct.     W 

^werspduiiei,  process  is  delivered  to  him,  he  must  execute  it  in 

fliMr?"'        same  manner  as    the  sheriff  should    execute  sin 

process,  and  in  the  execution  thereof,  and  in  every  i 

ter  incidental  thereto,  he  is  invested  with  the  pon 

duties,  and  responsibilities  of  the  sheriff. 

TITLE   VII. 

OF  RECEXVERS. 
S  1060.     Receiver,  definition  of. 
3  lOei.     In  wli»t  casea  he  may  be  appointML 
9  10GZ.     HU  oath  and  undertaking. 

{•<3^".iw*         8  1060.   [1028.J    A  receiver  is  a  person  appointed 
a  court  or  judicial  officer  to  take  charge  of  prop* 
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e  pendency  of  a  civil  action,  suit,  or  proceeding,  ooj 
a  judgment,  decree,  or  order  therein,  and  to  — 
ind  dispose  of  it  as  the  court  or  oEBcer  mav 

[1029,]     A  receiver  may  be  appointed  in  any  Pf^'-^**- 
n,  suit,  or  proceeding,  other  than  an  action  for 

.  .K.  ^'  ^  HecelTer,  in 

)ry  of  specme  personal  property, —  "^'Vt^' 

risionally,  before  judgment  or  decree,  on  the 

n  of  either  party,  when  his  right  to  the  prop-  "°''* 

ih  is  the  subject  of  the  action,  suit,  or  proceed- 

vhich  is  in  the  possession  of  an  adverse  party, 

.e,  and  the  property  or  its  rents  or  profits  are 

of  being  lost  or  materially  injured  or  impaired; 

r  judgment  or  decree,  to  carry  the  same  into 

lispose  of  the  property  according  to  the  judg. 

ecree,  or  to  preserve  it  during  the  pendency  of 

,  or  when  an  execution  has  been  returned  un- 

ind  the  debtor  refuses  to  apply  his  property  in 

n  of  the  judgment  or  decree; 

ases  provided  in  this  code,  or  by  other  statutes, 

irporation  has  been  dissolved,  or  is  insolvent, 

linent  danger  of  insolvency,  or  has  forfeited  its 

rights; 

he  cases  provided  in  this  code  when  a  debtor 

declared  insolvent. 

Lent    of   Toceivera.  —  275.     The  power  of  appointment  of  a 

ppointment  of  receivers,  receiTer  ig  of  a  high  and  extraordi- 

patt  of  eqnity  jurisdic-  nary  natora,  and  will  be  exerciBsd  by 

provided  for  by  Btatule,  courts  with  the  ntmoat  cantion,  and 

of  equity  must  still  be  only  under  auch  special  circumstances 

r  guidance.  aa  demand  summary  relief;  Cnar/ord 

laabcen  deSaodasanin-  v.  Rasa,  3d  Oa.  44;    furhng  v,  Ed- 

in  between  the  parties  to  vjards,  3Md,  \12;  SpdghU  y.  POera,  0 

nte-l  by  the  court  to  re-  Gill,  472;  Bhndham  v.  Moore,  1 1  Md. 

iserve  Ihe  property  or  3G5;  PnUen  v.  A cctMory  TraiieU  Co.,  i 

;ation,   and    receive  it«  Abb.  Fr.  235;  and  the  right  to  the 

and  pro6ts,  and  apply  relief  must  be  clcsirly  shown,  and  also 

them  at  the  direction  of  the  fact  that  there  is  no  other  safe  or 

en  it  does  not  seem  rca-  expedient  remedy:  SptighU  v.  Pelen, 

«ther  party  shoalil  hold  9  GiU,  472;   Oil  Co.  v.  PelToUum  Co., 

.  fiadw,  32  lU,  79;  Cha-  6  Phila.  521.     The  pendency  of  a  suit 

BaiUc  V.   White,  C  Barb,  ia  essential  to  authorize  the  appoint- 

'.  Carroti,  9  Yerg.  102;  ment  of  a  receiver,  aave  in  the  cases 

l>kkin»on,  21  How.  Fr.  of  infanta  and  lunatics;  Arvmymoae,  1 
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Atk.  578;   Ex  parte.   WhUfieXd,  2  Id.  30  Iowa,  148;  Tritbert  v.  .Buts 

315;  &i  parte  ISouMfatt,  15  Ves.  446;  Md.  642;  Clark  v.  RidgUy,  1  M 

"  Crowder  v.  Moone,  52  Ala.  220;  Baker  70;    W),itehead  v.    WooUit,   43 

V.  Badtu,  32  111.  79;    Merthantt'   <C  523;  Field  v.  Aipf«y,  20  How.  : 

MaiOifacUmaij   Nat.    Bank  v.   Circuit  Van  Rnatelaer  v.  ilorrit,  1  Fa 

Judge,  i3  Mich.  292;   Jonriv.  Sdiail.  Bloodgoodv.  Clarle,  4  Id.  574; 

45  Id.  379;   Hardy  v.  AleCkUan,  63  /ord  v.  SiBCtair,  8  Id.  373;  CU 

MiBS.   507.     A  plaintiff   Becking  re-  eiC  ^.  M.  Co.  v.  /m«((,  37  01 

lL«f  by  appointment  of  a  receiver  mast  649;  Oil  Bun  Petroleum  Co.  v.  i 

show  that  ho  has  either  a  clear  right  W.  Va.  525.     A  new  n 


lo  which  ho  baa  a  right  to  reaort  for  90  N.  Y.  616. 

the  Batisfaction  of  hi^  claim,  and  that  The  appointment  ia  made, 

tbo  posseaBion  of  the  propertj  by  de-  ally,  either  to  prevent  fraud,  j 

Cendant  waa  obtainGil  by  fraud,  or  property  from  injury,  or  prest 

that  the  property  itself,  or  the  income  from  destruction,  but  the  mer 

aridiag  from  it,  is  in  danger  of  loss  gatioa  of  the  facts  ia  not  HuSci 

from  neglect,  waste,  misconduct,  or  authorise  a  court  to  make  the  aj 

insolveacy  of  the  defendant:  Mayi  v.  ment.     The  plaintiff  must  esl 

i!o»r,  Freem.  71S.  such  facts  and  make  out  aatroi 

The  cases  generally  agree  that  au  for  relief  before  the  appointmei 

application  for  appoiatracot  of  a  re-  be  made:  Baker  v.  BocItm,  32  1 

ceiver  is  addressed  to  the  sound  dis-  BamiUon  v.  Acrt-Kry  Traniit 

cretiou  of  the  court:  Crone  v.  ilfCoy,  Abb.  Pr.  255;   HmiJinw  v.    W 

1    Bond,  422;  ilai/i  v.    Bom.  Freem.  Humph.  668;  BarkAartt  v.  Kit 

718;   Et  parte    WaOer,   25    Ala.    81;  2  Blfltcbf.78;  Cranrv.  JffC'ojl,  1 

i'crplaiil:  v.  Cainea,  1  Johns.  Ch.  57;  422.     A  mere  showing  on  infon 

but  oa  to  the  extent  of  snch  discretion  and  belief  of  the  partjor  of  his 

there  has  been  some  difference.     In  ney  will  not  be  sufficient:  Hai 

n'iUnn    V.    Denif,    1    Mont.   98,   the  CarpenUr,    1   Woods,   262;   Do 

court  went  so  far  as  to  hold  that  the  Jieavet,  2  Lea,  M9.     A  receive 

power  to  appoint  a  receiver  is  a  mat-  not  be  appointed  in  an  imprope 

tcr  of  arbitary  discretion  on  the  part  though  both  parties  consent: 

of  the  court  to  which  tho  application  leu  v.  Erie  R.  R.  Co.,  6  Blatchi 

i]  made,  and  could  not  bo  interfered  Where  the  party  making  an  a[ 

with  on  appeal.     In  Orplian  Aii/lum  tion  for  receiver  has  bi.«n  gui 

V.  McCariee,   1   Hopk.   Ch.   435,  the  laches   his    application   will    b 

court  remLirk:    "It  is  aaid  that   the  nied:    Yoiiag   v.    (TroAam,    1    li 

ajipoiating  of  a  receiver  rosta  in  dia-  173;  Joiieji  v.  Jonta,  3  Mer.   17 

crction.     This   propoaition    docs    not  receiver   will    not    generally   Ii 

(each  much.     A  receiver  is  proper  if  pointed  to  take  charge  of  pn 

the  fund  ia  in  danger,  and  this  princi-  which  ia  not  in  possession  ofn 

pie  reconciles  tho  casos  found  m  tbe  to  the  suit:  Searlet  v.  JocZsonvi 

hooka.     There  is  no  cose  in  which  tho  i  M.  R.  R.  Co.,  2  Woods,  621 ; 

court  appomts  a  receiver  merely  be-  v.  When-y,  3  Tenn.  Ch,  34. 

causa  tho  measure  can  do  no  barm."  Before  a  receiver  will  be  appo 

The  opposite  party  is,  as  a  rule,  en-  the  applicant  must  show  an  upj 

titled  to  notice  of  application  for  re-  right  to  property  in  the  poasese 

ceiver,  and  toaheariugthoreon;  Tur-  the  adverse  party,  and  that  it 

ijtauy.  Bmdy,  24  La.  Ann.  348;  Ku».  dangerof  being  lostorinjared;  '. 

bitiini  V.   Stein,  12  Md.  315;  Jonea  v.  v.  Logan,  80  N.  C.  G9;  Lerenaon 

Si-luxll,  45  Mich.  379;  Maya  v.  flow,  aon,  68  Id.  182,     Receiver  wiU 

Freem.  703;   Wkiteliead  v.   W^aten,  43  fused  where  plaintiff's  claim  t- 

Miss.  523;  TOAaU  v.  SargeaiO,  14  N.  property  is  apparendy  doubtfu 

J.  Eq.  449;  and  notice  will  only  bo  lie  makes  the  application  mere 

dispensed    with    iu    extreme    cases,  the  ground  of  insolvency  of  the  [ 

where  tho  delay  required  to  eive  no-  in  poasession:   Co/er  v.   EfJieri 

ttce  would  result  in  irreparable  loss  Iowa,  502.     In  cases  of  contn 

or  injury:  Crowder  v.  Moone,  52  Ala.  respecting  title  to  property,  the  i 

220;   WiUiaini  v.  JejJUiti,  1 1  Ga.  506;  are  reluctant  to  interfere  agoini 

Jokiu  V.  Johia,  23  Id.  31;  Batir  t.  legal  title,   and  will  do  so   on 

Bael-us,  32  III.  79;  FrattJi  v.  Oiford,  oasea  of  fraud  or  danger  to  the 


,v  Google 


loei.] 
^v.m 

9pv.  Han 
:my,  17  N 

Hemp.  2 
i  Little  h 
fi.     Claim 

poasessio 
in  abowinj 


neither  li 

defendant 
idi  protec 
linted:  ik 
.  Where 
to  the  til 

1  prevent 
bo  appoi 
>l  Wis.  92 

toaseseion 
1  for  dete 

ThorajiKfa 
Burdell 

lesa  the  r< 


I  V.  Dickx 
rrttUine,  S 


430;  Oft. 
citiag  tb< 
;  and  this 
I  o(  crodi 


■.y  be  app 

ea,  697;  ' 
Kusesaion 
!r«iUbe 
w  a  debk 
irity  for  re 


ivGoogle 


PERSONS  INVESTED  WITH  MINISTERIAL  POWERS.    ICnAi 

point  a  receiver  vhere  there  ore  no  WilUanuon  v.   Wibon,  1   Blani 

perjons  authorized  to  take  cliarge  of  Allen  T.  Haa^y,  0  Ftiv.  142;  S, 

tbe    corporate    property,    or    where  Am.  Dec  190;  so  as  to  warn 

frand  ia  i-bown  in  tna  defendant  cor-  apprehension  that  the  proper! 

poratioQ,  and  its  funds  ar«  in  danger  danger  of  beinjic  lost,  and  theol 

of  being  wasted  or  misapplied,  or  to  the  snit  defeated;  Bard  v.  Si 

prevent  the  removal  of  its  property  64  Ala.  463;   Barnard  v.  Da. 

beyond  tho  jnnsdiction  of  the  conrt:  Id.  5fi5;  SdrjhoHiKr  v.  WeieaaO 

Laicrtnte  v.  Oeetntoick  Fire  Ina.  Co.,  N.  J.   £q.  172;  Ammymout,  S 

1  Paige,  587;  Coiw-o  v.  Oray.  4  How.  533, 

Pr.  100;   Willis  V.  CorUa,  2  EAw.  Ch.  Tnuta,— The    case    must 

281;   OrphoH  Aiiylum  v.  ilcCartce,  1  strong  one  to  dispossess  a  tmi 

Hopk.  C'h.  429;  Hand  v.  Drxttr,  41  appointing  a  receiver,  the  con 

Ga.  454;  Ifinik  Canlina  ft.  II.  Co.  v.  ing  averse  to  the  displacemei 

Drmt,  3  Wooils,  691;  San/ord  v.  Sin-  tmateo  nndoran  express  trust, 

claii;    8   Paige,    373;    Conro   v.    Port  forgoodcanseshown:  Bariifyv 

Hmry  Iron  Co.,    12  Barb.   27.     Re-  2  Hare,  306;  i'mflAv.  SmitA,  2  ' 

ceirerahips    are    granted    with    the  £  C  361;  Orphan  A>ylumv.  Mi 

greatest  cantion,  in  cases  of  corpora-  Hopk.  Ch.  429;  Haina  v.  Ca\ 

tiona,  and  only  in  event  of  pressing  1  Woods.  262. 

apparent  necessity;  Paiten  v.  ..4cmii-  Where  there  is  no  evidence 

sorg  Tranfie  Co.,   13  How.   Pr,  502;  shows  the  necessity  of  intert 

S.  C,  4  Abb.  Pr.  235;  and  the  power  and  no  showing  that  propert 

conferred  mast  be  strictly  pursued:  danger,  courts  willnotplaccar 

Banji  V.  Mclniotli,  23  Barb.  591.  over  a  trust  estate  in   prefer) 

PortnerahipB.  —  An     application  the  trustee:    IKAihoorM  v.    W) 

for  a  receiver,   in    a  proceeding   be-  2  Maen.  &  G.  52;  Uamtp  v.   I 

tween  partners   for  an  account  and  37  Go.  655;  Leddtl  v.  Starr,  1 

settlementof  theirpartnershipaffairs,  Eq.  163. 

ia  a  proper  subject  of  equity  jurisdic.  But  if  it  is  established  tha 

tion;  Slieppard  v.  O^ortf/oril,  I  Kay  &  lias  been  misconduct,  wasto,  in 

J.  401;  .^Uct  V.  .ffoiri^,  6  Fla.   142;  disposition  of  the  trnat  estate, 

S.   C,  63  Am.   Dec.  190;  Sayler  v.  management  or  incompetency 

Modine,  9  Iowa,  209;  Oridley  v.  Con-  trustee,  a  case  for  appoiutmen 

nrr,  2  la.  Ann.  87.     The  mere  fact,  ceiver   is   made  out;  Cluat'a   ■ 

however,  that  a  bill  prays  tor  a  dis-  Bland,    206;     S.     C,    17    Am 

solution  is  not  sufficient  ground  for  277;  Hainea  v.   CttrprnUi;   1  ' 

appointment  of  a  receiver;  the  allega-  2G2;   JtnJiim  v.  Jeniint,  1  Fai; 

tioua   must  be  anch   that   if  proved  provided     it    is    shown     tiin 

wouldentitlethe  plaintiff  to  adissolu-  trust   eatato  is   likely  to   aal 

tion;  Ooodmanv.  Wliilcomb,  IJacolift  tho  continnonco  of  the  truste( 

W.  669;  Pirtie  v.  Ptnn,  3  Dana,  2*7;  thority;  Poyt/irawv.  Poytlirat, 

S.  C,  2S  Am.  Dec.  70;  and  tlie  hill  406;  oud  the  same  U  true  wh 

must  be  bo  framed  that  a  decree  iniiy  noslect  the  trustee  has  not  don 

be  made  thereon,  either  that  tlie  buai-  in  his  position  as  such  he  shouj 

nesa   bo  continued  according   to  the  dune  for  the  beat  interest  of 

partnerhips  articloa,  or  that  tho  part-  tate,  aa  where  the  renta   havi 

nership    be  wholly   ended    and   dia-  allowed  to  fall  in  arrears,  or 

solved:  Const  v.  Ifnrris,  Turn,  k  R.  by  failing  to  get  in  personal  pn 

517;  Slemnier's  Appeal.  58  Pli.  St.  1G8.  it  has  been  lost,  or  the  like: 

Before  an  order  will  bo  made  ap.  v.  Wilson,  2  Keen,  249;  Ilarl  ^ 

pointing  a  receiver,  the  plaintiff  must  6  Hare,  611;  Richards  v.   Per 

showthattherabaalieenadiasolution,  Youngu  k  C.  307. 

or  that  he  is  entitled  thereto,  and  that  TenaatB  in    conunon.  — 

no  provision  is  made  in  the  partner'  will  not  grant  a  receiver  ag 

ship  agreement  for  a  dissolution;  or  tenant  in  common  except  in  c 

that  tlie  partnership  is  insolvent,  and  destructive  waste  or  gross  ext 

that  his  copartners  are  wasting  or  Ei  parte  BilHnijImrtl,  i  Amb.  I 

misapplying  the  assets;  or  oenerally,  parte  Radclife,  1   Jacob  k  W 

that  tliore  lias  been   some  breach  of  and  the  application  will  be   i 

the  partnership  duty,  or  violation  of  except  in  extreme  cases:  S^ai 

tho  partnership  agreement:    Hean  v.  ScarraJi,  14 Jur.  874;  Noneayv 

IFafe/i,  2  Edw.  Ch.  \^;  Pirllev.  Penn,  19Voa.  159;  MIBiantv.  Repett. 

3  Dana,  247;  S.  C,  28  Am.  Dae.  70;  405;  SpraU  v.  Alieance,   1  Joe 
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appointed  agiioat  hU  debtor,  on  ^ 
property  be  tiaa  acqaired  no  lieo 
V.  hiUon,  10  Md.  600;  Bayard  t 


Trr.  Vn,  S  1062.]  RECEIVEES. 

60.     Upon  a   showing    that  his   co-  jndgmant  as  the  execution  is  pnt  into  Oct  11,  U 

t«n«llt8  are  insolvent,  that  they  are  in  tlie   hanib   of  the   sheriff;    Smith  v.  %vaA. 

poBsessioD,   and  are   eiclnding    him  HutO,  1  Coll.  0.  C.  705;  Eoae  v.  Be-  

from  the  receipt  of  hia  siiare  of  the  ran,  10  Md.  456. 
ronta  and  proGta,  ateDaiit  id  common        Kortgagea.  —  The  remedj  by  ap- 

ntay    have  a  receiver;     WUUatiw    v.  poiutment  of  a  receiver  of  rents  and 

jetdaiu,  1 1  Ga.  596;  Cauety  v.  Cappi,  profits  in  a  foraclosare  anit  is  an  equi- 

3  Tenn.  Ch.  S34.     So  a  leceiver  may  table  one,  and  rests  in  the  Honnd  dia- 

be  appointed  vbere  one  of  two   co-  crction  of  the  coart:  JUilwaulxe  R.  R. 

tenanta  refoEes    to   noite  with    the  Co.  v.  SouUer,  2  Wall.  610;   Ver^uk 

other  in  renting  the  premises,  and  all  v.  Cainu,  1  Johna.  Ch.  GT;  Syracart 

rent  is  therefore  lost;  PigmMy.  Biak,  Banhv.  T'ar&iurn,  SlBarh.  201;  Jaci^ 

28  How.  Pr.  9,  v.  Oibmm,  ONoli.  380;  Connellys.  Diek- 

Sabtor  and  creditor. —In  the  ton.  76  Ind.  440;  RideT  v.  Bagley,  84 

abaooce  of  contrary  statutory  proris-  N.  ¥.  461;  Coat  v.  Patttt,  12  Heiak. 

ion,  a  geoenLl  contract  creditor  can-  50G.     If  on  the  application  the  valid- 

not  be^re  judgment  have  a  receiver  ity  of  the  mortgage  is  impeached  on 

'   '    '  '"■'''  ir,  on  whose  probable    ground^     the    application 

olien:  Uhl  should  be  granted:  Ltahy  v.  Arthur, 

._ ,  ^\  Bayard  y .  Fel-  1  HogEui,  92.   The  appointment  should 

lauw,  28  Barb,  451;  Hvhe  v.  Wright,  bo  made  only  where  thero  is  an  imper- 
Wright,  01;  Sid}<^dnck  v.  BttBin,  43  ativenecesaitytherefor:  FirHNatioital 
Ind.  622;  Hubbard  v.  Hubbard,  14  Bank  v.  Gage,  79  lU.  1^7;  OaUancm  y. 
Md.  366;  Niabaum  v.  Stein,  12  Id.  Shaa,  19  lows,  1S3;  Quiacg  v.  Chteae- 
3IS;  Rich  v.  L^y,  10  Id.  74;  BImd-  man,  4  Sand.  Ch,  405;  McLean  y. 
heimy.  Moore,  11  Id.  365;  Wigginiy..  Pretaty,  56  Ahi,  211;  Oldham  v.  Firet 
Armttronn,  2  Johns.  Cb.  144.  Bat  Nation^  Bank,  S4  N.  C.  304;  Morri- 
creditora  having  a  speciiil  or  equitable  ton  v.  Buckner,  Hemp.  442.  The 
lien  on  a  debtor's  property  may  be  property  or  rent*  and  profits  must 
entitled  to  protection  of  a  receiver;  be  in  danger  to  warrant  the  appoint- 
Bryan  v.  McComuck,  1  Cox,  422;  meot  of  a  receiver:  Chate't  Caxe, 
Todd  V.  Lei,  15  Wis.  365.  But  to  1  Bland.  206;  8.  O.,  17  Am.  Deo. 
entitle  an  equitable  creditor  to  the  277.  Where  tba  legal  tide  to  the 
relief ,  he  must  show  that  the  property  mortgaged  premises  la  in  the  mort- 
is in  danger,  or  base  his  application  gagee.  oa  lio  may  bring  ejectment  for 
on  Bomc  other  equity:  Davia  v.  Duke  Uie  recovery  of  the  poaseseion,  he  is 
q/"  MarJboTOttgh,  2  Swanat.  137.  not  entitled  to  a  receiver;  Mohan  v. 

A  judgment  creditor  who  has  taken  Crolhera,  28  N.  J.  Eq.  568;   WUliamaoti 

out  his  execution  at  law,  and  finds  v.  Neia  Albany  R.  R.  Co.,  1  Bias.  201; 

that  ho  is  precluded  from  collecting  Wiiliama  v.  lloUiMon,  10  Conn.  S24; 

the  amount  of  his  judgment  by  a  prior  Beverly  v.  Brooke,  4  GratL  200.     As 

title  oQccting  (ho  debtor's  interest  in  ogainat  a  prior  mortgagee  in  posaoa- 

the  property,  or  generally  where  the  sion  t£  the  property  under  hia  mort- 

exccution  is  returned  unsatisfied,  in  gage,  a  receiver  will  not  be  granted 

whole  or  in  part,  will  be  entitled  to  tn  favor  of  a  snbaeqoeut  uiortoagee, 

the  appoiotment  of  a  receiver:  Curling  as  long  as  anything  reinriins  due  to 

V.  Miiniuig  fff  Tourruliend,  19  Ves,  632;  tbo  prior  mortgagee  under  hia  encum- 

PlnskeUv.  BiOoa,  2  Bhak.ti.S.,  239;  braoca.     The  remedy  of  the  subse- 

Blood'joat   V.    Clarke,    4    Paige,    574;  quent  mortgagee  is  to  pay  off  the  prior 

Hodden  v.   Spader,   20   Johns.   554;  encnmbrance. 

Lad  V.  McQueen,  15   How.  Fr.  313;        Compensation.— If nomeasureof 

Darroui    v.   fjie,    10    Abb.   Fr.   216;  compensation  is  provided  for  by  stat- 

Hervn  V.  Gibeon,  10  Bosw.  591 ;  Brown  ate,  the  court  may  allow  a  receiver  a 

v.  Nirliok.  42  N.  Y.  26.     Where  the  reasonable  compensation;   Martin  y. 

personal  property  ia  in  danger  a  ra-  Martin,  14  Or.  166. 
ceiver  will  be  appointed  aa  soon  after 

%  1062.   [1030.]     A  receiver,  before  entering  upon  hia  oci,  ii,  lai 

duties,  shall  be  avrorn  faithfully  to  perform  hia  trust,  to  

the  best  of  his  ability,  and  shall  also  iile  with  the  clerk  nndertaki 
of  the  court  an  undertaking,  of  one  or  more  sufficient 
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sureties,  in  a  specified  sum,  to  be  fixed  by  the  coi 
-judge  thereof,  to  the  eflfoct  that  he  will  faithfull; 
charge  the  duties  of  receiver,  and  will  obey  the  ord 
the  court  or  judge  thereof  in  respect  thereto.  The 
ties  must  justify  in  the  same  manner  aa  bail  up 
arrest. 


S1063. 
S1064. 
91065. 

sioca. 

S1067. 


91071. 
§1072. 
g  1073. 
§  1074. 
§  1075. 
gl07G. 


TITLE  VIII. 

OF  THE  TRIAL  AND   DISTRICT  ATTORNEY   FER 

Trial  and  attorney  fsa,  definitioa  of. 

Trial  fee,  amount  of  in  tha  eeraral  cottrts. 

Trial  fee  to  be  paid  bywhom,  and  wb  en  recovered  as  adisbnr 

When  state  or  county  a  party,  fee  need  not  be  piud  by  it 

In  justice's  court,  vhon  and  to  whom  paid. 

Proceeding  in  circuit  court  where  county  court  has  juriadict 

When  party  too  poor  to  pay  fee  may  proceed  without  it. 

Trial  fee  to  be  paid  to  clerk.     Clerk  to  pay  t<: 

account 
Trial  fees  in  sapreme  conrii,  how  disposed  of. 
In  justice's  court,  fee  to  be  paid  to  jury  by  juBtioo. 
Fee  of  district  attorney. 
How  and  by  whom  paid- 
in  criminal  action  fee  to  be  taxed  against  defendant 
In  other  than  criminal  action,  fee  not  taxed,  but  coi 

costs.     Fees  earned  in  supreme  court,  how  paid. 

Ori^>>.i«2.         §  1063.   [1031.]    Parties  to  a  judicial  proceedir 

— j — ~ required  to  contribute  towards  the  expense  of  mai 

di^rict  ^  ing  courts  of  justice,  or  a  particular  action,  suit,  o 
ceeding  therein,  by  the  payment  of  certain  su 
money,  as  provided  in  this  title,  which  are  denomi 
trial  and  district  attorney  fees. 

(w^iMs,         §  1064.   [1032.1     The  trial  fee  in  the  several  coi 

83  follows:  — 

^ouot  oT  In       1.  In  the  supreme  court,  upon  each  appeal  heari 

coutti.  determined,  six  dollars; 

2.  In  the  circuit  court,  for  every  trial  by  jury,  i 
dollars;  for  every  trial  by  the  court,  six  dollars;  for 
judgment  or  decree  given  without  trial,  three  dolla 

3.  In  the  county  court,  one  half  the  amount  rec 
iu  the  circuit  court  in  like  cases; 

4.  In  justice's  court,  for  every  trial  by  jury,  six  d< 
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8  1065.  [1033.]    The  trial  fee  is  to  be  paid  by  the  oct.  n.  isk;, 
plaintiff,  appellant,  or  moving  party,  before  he  is  entitled  - 


Trial  fee.  bf 


such  fee  is  imposed,  and  if  the  party  payine  auch  fee  racovereii  u  » 
prevail  in  the  action,  suit,  or  proceeding,  so  as  to  be  en- 
titled to  recover  costs  therein,  such  fee  shall  be  allowed 
and  taxed  as  a  disbursement,  and  collected  off  the  ad- 
verse party. 

Validity  of  this  Mctlon.  —The  mniired  to  advauM  tha  f««.    If  he 

prarisioa  that  tbe  nioTuig  paii^  mmt  fail  to  do  bo  the  conrC  may  dutniM 

pay  the  trial  fee  before  he  ia  entitled  tbe  appeal  aad  affirm  the  Judgment 

to  a  trial  ia  not  repugnant  to  the  pro-  from  which   the  appeal  vai   taken: 

vision  of  tha  constitntion  that  jnatice  Bailey  v.  Fnuh,  6  Or.  136. 

shall  be  admiaiatered  withont  pnr.  Inability    to   payi     See  S  1069 

chase;  nor  does  it  violate  tha  right  of  [1037J. 

trial  by  jory  within  tbe  meaomg  of  Tnol  &e.  — The  trial  fee  is  to  be 

tbe    conatitutioual    restriction  npon  paid  by  the  plaintiff  or  noving  party 

that  mbject:  Bailey  t.  Fru^  6  Or.  m  the  court  of  origitial  jmisuction. 

iso.  In  the  appellate  court  it  ia  always  to 

Who  iDTUt  pay  trial  fee.  —Id  be  paid  by  the  appellant:  Bai^  v. 

the  conrtof  original  jurisdiction  the  JVhjA,  6  (!&.   136.     Whan  a  party  b 

moving  party,  whether  plaintiff  or  de-  unable  to  advance  the   trial  fee,  he 

fendant,  must  pay  tha  trial  fee;  bnt  need  not  do  bo  to  maintaia  the  action 

on  app^  tbe  appellant  ia  in  all  cases  or  snit:  Id. 

%  1066.   [1034.]    When  the  etate  or  any  county  therein  oct.u,i8(PA 

ia  a  party  to  a  judicial  proceeding,  it  need  not  pay  the 

trial  fee  in  advance,  and  if  it  be  entitled  to  recover  costs  ^uDty^npA^y, 
therein,  such  fee  shall  be  allowed  and  taxed  in  its  favor  trial  Sie.  **' 
as  a  disbursement,  and  collected  off  the  adverse  party  as 
in  ordinary  cases. 

§  1067.   [1035.]    The  trial  fee  in  a  justice's  court  shall  on.  ii.  laa, 

be  paid  to  the  justice  upon  the  demand  for  a  jury,  and 

unless  so  paid,  the  demand  shall  be  disregarded,  and  tlio  courifwilen 
trial  proceed  as  if  no  such  demsind  had  been  made,  ex-  paid."""*""' 
cept  when  a  party  is  prosecuted  in  a  criminal  action  at 
the  suit  of  the  state,  in  which  case  the  party  is  entitled 
to  a  jury  trial  without  the  prepayment  of  such  fee;  and 
if  judgment  be  given  against  him,  tbe  fee  shall  be 
allowed  and  taxed  in  favor  of  tbe  state  as  other  disburse- 
ments  in  ordinary  cases. 

g  1068.  [1036.]    Whenever  any  action,  suit,  or  pro-  J^'-"** 
ceeding  is  commenced  in  the  circuit  court,  which  might  TriaifBem  ' 
have  been  commenced  in  the  county  court,  the  plaintiff  ^hen'^SS^ 
therein  shall  pay  the  trial  fees  required  in  the  circuit  j^S^diMlon. 
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court,  but  shall  not  be  entitled  to  recover  off  the  adi 
■  party  any  more  of  such  feea  than  an  amount  equi 
the  fees  in  the  county  court  in  like  cases. 

§  1069.  [1037.]  If  at  any  time  it  appear  to  the  i 
-  faction  of  the  court  or  judge  thereof,  from  the  affi< 
of  the  party  or  other  evidence,  that  he  cannot  paj 
trial  fee,  such  court  or  judge  may  direct  that  he  I 
lowed  to  proceed  without  the  prepayment  thereof; 
if  such  party  prevail  so  as  to  be  entitled  to  collect 
fee,  as  a  disbursement,  off  the  adverse  party,  when 
lected  it  shall  be  retained  by  the  clerk  as  if  pai 
advance. 

§  1070.  [1038.]  The  trial  feea  shall  be  paid  to  the  • 
of  the  court,  who  shall  keep  a  regular  account  of  t 
and  by  whom  paid,  in  his  fee-book,  and  pay  the  am 
of  such  fees  received  to  the  treasurer  of  the  count 
often  as  once  a  month,  taking  his  receipt  therefc 
duplicate,  one  of  which  such  clerk  shall  file  in 
ofBce,  and  the  other  he  may  retain  as  his  private  j 
erty.  At  the  annual  accounting  of  the  county  of! 
with  the  county  court,  the  clerk  shall  exhibit  to 
court  a  detailed  statement  of  the  trial  fees  receive' 
him  in  the  course  of  the  year,  verified  by  his  own  > 

§  1071.  [1039.]  The  trial  fees  in  the  supreme  < 
shall  he  paid,  deposited,  and  accounted  for  as  pro^ 
in  the  last  section,  except  that  they  shall  be  paid  b; 
clerk  to  the  treasurer  of  the  state,  and  that  the  vei 
statement  of  the  clerk  shall  he  made  to  the  secreta 
state  on  or  before  the  first  Monday  in  September,  fo 
year  preceding. 

§  1072.  [1040.]  In  justice's  court,  the  trial  fee  is 
to  the  justice.  He  shall  keep  an  account  of  them, 
by  whom  paid,  and  distribute  the  amount  among 
jury  in  the  particular  case,  in  payment  of  their 
feea. 

§  1073.  [1041.]  The  district  attorney,  in  additic 
,  the  salary  and  per  diem  allowed  him  by  law,  shall  rei 
the  following  fees; — 
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1.  Iq  a  criminal  action  when  the  punishment  is  death  0ct.2i,isTg,ti. 
■imprisonment  for  life,  if  the  defendant  is  convicted,  FeBofoutnct 
renty-five  dollars,  or  if  acquitted,  one  half  thereof; 

2.  Ill  a  criminal  action  when  the  punishment  is  im-  "Or-ais. 
■isonment  in  the  penitentiary  for  a  term  of  years,  if 

e  defendant  is  convicted,  fifteen  dollars,  or  if  acquitted, 
10  half  thereof; 

3.  In  a  criminal  action  for  a  misdemeanor,  if  the  de- 
ndant  is  convicted,  ten  dollars,  or  if  acquitted,  one  half 
ereof; 

4.  In  a  civil  action  for  the  recovery  of  any  fine,  pen-  J^-?™; 
ty,  or  forfeiture,  ten  per  centum  on  the  amount  actually 
ilected; 

5.  For  prosecuting  or  defending  any  other  civil  action,  *oi  «6. 
it,  or  proceeding  not  herein  mentioned,  to  which  the 

ite  or  any  county  in  his  district  is  a  party,  twenty-live 
liars; 

6.  For  actually  defending,  on  hehalf  of  the  state,  a  suit 
*  the  dissolution  of  the  marriage  contract,  or  to  declare 
9  same  void,  ten  dollars; 

7.  For  prosecuting  or  defending  any  action,  suit,  or 
oceeding  herein  mentioned,  or  appeal  to  the  supreme 
art,  twenty  dollars. 

a  entitle 


awi  of  1878,  p.  97.  for  fine*  or  penalties  so  aa  i 

'Ma  of  district  attorn^:  Sea  the  district  attorney  to  tea 

iiot«  tog  976  [945].    ActioDson  of  the  amcnmt  recovered;  /«oi 

3sl  undertakings  are  not  actions  G  Or.  469. 

5  1074.  [1042.]    The  fees  provided  for  in  the  last  sec-  oct2i.is7a.n 
n  shall  he  paid  to  the  district  attorney  by  the  county  Hovandbv 
ere  the  services  are  rendered,  excepting  the  fees  in  the 
>secution  or  defense  of  a  civil  action,  suit,  or  proceed-  Je'oi.^ 
;  to  which  the  state  is  a  party,  and  in  divorce  suits, 
each  term  of  the  court,  the  court  shall  ascertain  the 
s  to  which  the  district  attorney  is  entitled  for  the 
m,  and  direct  an  order  to  be  entered  upon  the  journal 
it  the  same  be  paid.     Upon  presentation  of  a  certified 
jy  of  such  order  to  the  proper  officer  of  the  state  or 
inty,  it  shall  be  his  duty  to  draw  his-  warrant  upon 
I  treasurer  of  the  state  or  county  for  amount  therein 
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oct.a.i8T8,SB.  specified,  excepting  his  fees  in-divorce  suits.  It  is  hereby 
HoTunaty  made  the  duty  of  the  plaintiff  in  every  divorce  suit  to 
wh(wnp»jd:  deposit  ^t}j  t,jjQ  cleri  of  the  court  in  which  the  suit  is 
instituted,  before  the  complaint  is  filed,  the  sum  of  ten 
dollars,  which  sum  shall  be  paid  to  the  district  attorney 
by  the  clerk  as  his  fee  in  such  suit,  when  bis  fee  therein 
is  allowed  by  the  court  as  aforesaid;  and  if  the  plaintiff 
prevail  in  such  suit,  he  or  she  shall  be  allowed  such  sum 
of  ten  dollars  as  a  disbursement  against  the  defendant. 
The  clerk  shall  not  receive  or  file  the  complaint  in  auy 
suit  for  divorce  until  such  fee  be  deposited. 

LawB  of  mS,  p.  98. 
Oct  u,  iu%         §  1075.   [1043.]    In  a  criminal  action,  if  the  defend- 

ant  is  convicted,  the  clerk  shall  allow  and  tax  in  favor  of 

icuondutrict  the  couuty  the  amount  of  the  district  attorney  fee  in 
b^xed  the  action,  which  shall  be  collected  off  the  defendant, 
"fwdmfc  Such  fees  shall  be  paid  by  the  clerk  to  the  treasurer  of 
iOi.ati         th@  county,  and  accounted  for  in  the  same  manner  as 

trial  fees. 
oct.ii,inz,         §1076.   [1044.]    In  an  action,  suit,  or  proceeding, 

other  than  a  criminal  action,  the  fee  of  the  district  at- 

crimiD&i  fM  torney  is  not  taxed  as  a  disbursement,  but  the  county 
but  conniy      that  is  liable  to  pay  such  fee  is  entitled  to  costs  off  the 

eDtltledto  .  ,,  r,      ,       ' 

«)«tfc  adverse  party,  as  in  ordinary  cases..    Such  costs,  when 

collected,  shall  be  paid  by  the  clerk  to  the  treasurer  of 
the  county,  and  accounted  for  in  the  same  manner  as 
trial  fees.  Fees  earned  in  the  supreme  court  are  to  be 
paid  by  the  county  from  whence  the  appeal  was  taken, 
upon  the  order  of  the  court,  aa  in  the  courts  below,  and 
when  collected  are  disposed  of  in  the  same  manner. 
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CHAPTEE  XV. 

OF    PROCEEDINGS    IN    THE    ADMINISTRATION  OF 
ESTATES. 

TITLG  I. — Op  Gbneral  Provisions. 

IL  —  Of  thb  Proof  of  Wills  and  the  Appoimt- 
HENT  OF  Executors  and  Administrators. 
m.  —  Of  the  Inventory  of  thb  Estate. 
IV.  —  Of  the  Support  of  the  Widow  and  Minor 

Children. 
V. — Of  Claims  aqainst  thb  Estate. 
VI.  —  Of  the  Sale  of  Property  by  Executors 

OB  Administrators. 
VIL  —  Of  -the  Accounts  of  ExEcnroBS  and  Ao- 

MIKISTRATORS. 

Vlll.  —  Of  the  Payment  of  Claims  and  Chabqes. 


TITLE  I. 
OF  GENERAL  PROTISIONS.. 
( 1077.     Foniu  of  pleadings. 
S  1078.     Nfttaro  of  prooedare.     How  court  u 
1 1079.    Booki  and  recordi  Telating  to  probata  mattan. 
8  lOaO.    lodaz  to  snob  book*. 
S  108L     CoBta  and  dubunementa. 
j  I0S2.     Ordara  or  decreee  for  the  pafment  of  numaj,  how  enforcod. 

g  1077.   [1045.]    There  are  no  particular  pleadings  or  Oct  u,  leea, 

forma  thereof  ia  the  county  court,  when  exercising  the ■ 

jurisdiction  of  probate  matters,  as  specified  in  section  pieadiDgi 
895  [869],  other  than  as  provided  in  this  chapter.  prm^inii. 

Jnriadictlon  of  county  court  aa  court  of  probatei  See  ante,  §  89S  [869]. 

§  1078.   [1046.]    The  mode  of  proceeding  ia  in  the  na-  (w^^i.  i«3. 

turo  of  that  in  a  suit  in  equity  as  distinguished  from  an 

action  at  lav.  The  proceedings  are  in  writing,  and  are  procedure, 
had  upon  the  application  of  a  party  or  the  order  of  the  ^eTci^^tt 
court.    The  court  exercises  its  powers  by  means  of,  —      vonetn. 

1.   A  citation  to  the  party;  "«'■  i» 
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2.  An  affidavit  or  the  verified  petition  or  statemeu 
-  a  party; 

8.  A  subpoena  to  a  witness; 

4.  Orders  and  decrees; 

5.  An  execution  or  warrant  to  enforce  them. 


%  1079.   [1047.]     The  proceedings  in  probate  mat 
-  shall  be  entered  and  recorded  in  the  following  books 

1.  A  register,  in  which  shall  be  entered  a  memor 
dum  of  all  official  business  transacted  by  the  court 
judge  thereof,  appertaining  to  the  estate  of  each  per 
deceased  underthe  name  of  such  person;  that  pertain 
to  the  guardianship  of  an  infant  under  the  name  of  si 
infant;  that  pertaining  to  an  insane  person  or  a  dru 
ard  under  his  name; 

2.  A  record  of  wills,  in  which  shall  be  recorded 
wills  proven  before  the  court  or  judge  thereof,  with 
order  of  probate  thereof,  and  of  all  wills  proved  e 
where  upon  which  letters  of  administration  are  issued 
the  direction  of  such  court  or  judge; 

3.  A  record  of  the  appointment  of  administrati 
whether  general  or  special,  or  of  a  partnership  and 
executors; 

4.  A  record  of  the  appointment  of  guardians  of  infai 
insane  persons,  and  drunkards; 

5.  A  record  of  accounting  and  distribution,  in  wh 
shall  be  entered  a  summary  balance  sheet  of  the  accou 
of  administrators,  executors,  and  guardians,  with 
orders  and  decrees  relating  to  the  same;  a  memorand 
of  executions  issued  thereon,  with  a  note  of  satisfact: 
when  satisfied;  also  orders  and  decrees  relating  to 
sale  of  real  property  and  to  the  distribution  of  the  p 
ceeda  thereof;  and  notices  of  all  money  or  securities  p 
or  deposited  in  court  as  proceeds  of  such  sales  or  otL 
wise;  and  a  statement  showing  the  names  of  creditc 
and  the  debts  established  and  entitled  to  distributii 
the  amount  to  which  each  person  is  entitled  out  of  su 
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inds,  and  the  amount  actually  paid  to  each  person,  and  oct.  u,  mx, 
hen  paid;  '■ 

6.  A  record  of  the   appointment  of  admeaaurer  of  feoom.  rBi.t- 
Dwer,  with  all  orders  and  decrees  relating  to  the  same,  "Mta™. 

ad  the  admeasurer's  report; 

7.  An  order-book,  in  which  shall  be  entered  orders 
irecting  the  conduct  of  executors,  administrators,  or 
lardiaus;  orders  for  puhlication  of  notice  to  creditors; 
rders  in  behalf  of  creditors  directing  debts  to  be  paid, 
r  allowing  on  execution  to  be  issued;  appointments  of 
Kcial  guardians,  appraisers,  and  referees;  orders  relat< 
ig  to  the  production  of  a  will,  to  removal  of  esecutors, 
Iministrators,  or  guardians,  or  to  sureties  therefor;  and 
euerally,  all  other  orders  not  required  to  be  entered  in 
ime  other  hook. 

g  1080.   [1048.]    To  each  of  such  books  there  shall  be  oci.  n,  ues. 

ttached  an  index,  securely  bound  in  the  volume,  refer 

log  to  the  entries  or  records  in  alphabetical  order,  under  guchVwb. 
le  name  of  the  person  to  whose  estate  or  business  they 
:1ate,  and  naming  the  pf^e  of  the  book  where  the  entry 
r  record  is  made. 

g  1081.  [1049.]     Costs  may  be  awarded  in  favor  of  one  octn,iflS2, 
irty  against  another,  to  be  paid  personally  or  out  of  the  — 


ut  such  costs  cannot  exceed  those  allowed  in  the  trial 
f  a  civil  action  in  the  county  court.  Witness's  fees  and 
tber  disbursements  similar  to  those  allowed  on  the  trial 
f  a  civil  action  may  also  be  allowed,  to  be  paid  in  like 
tanner. 

Amount  of  costs:  Sm  g  I>52  [642]. 

§  1082.  [1050.]     Orders  or  decrees  for  the  payment  of  Ofj^n.  i 

loney  may  he  enforced  by  execution  or  otherwise,  in  ■ ~ 

le  same  manner  as  orders  or  decrees  for  the  payment  f.^^'^\ 
'  money  in  the  circuit  court  at  moat 
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3  1083.    In  what  covntj  will  ma;  bo  proven,  and  vbeo. 

S  lOSl.     Who  is  to  be  appointed  ezocutor  or  adinimEtratar  with  tiie  wi 

aonexed. 
g  1086.    In  what  oomi  adminiitratdoa  to  be  gnnted,  uid  trbo  i*  «stitl( 

thereto. 
S  1086.     When  penons  entitled  moat  apply. 
%  10S7.     AdmiuistratioD  to  be  granted  to  the  hniband,  nnleo, 
S  I08S.     Dndertaking  of  ezecntor  or  adminiBtratar. 
S  1089.     Qnalification  and  joatiScation  of  nuetie*. 
S  1090.     A  non-resident  or  minor  may  qualify  sa  executor  after  the  remor 

of  the  diaability. 
9  1091.     Appointineat  of  special  adminiatrator. 
S  1092.     Petition  to  state  (acts. 

g  1003.     Proceedings,  when  will  fonnd  after  administration  giantad. 
9  1094.     Beir  may  apply  for  removal  of  execntor  or  administntor. 
9  1095.    Non-resident  execntor  or  administrator  may  ba  lemored. 
9  1096.     New  undertaking  whan  old  inanfficient. 
9  1097.     Effect  of  new  ondertaking,  or  the  failure  to  give  iL 
9  1098.    Death,  resignation,  or  removal  of  one  or  all  the  axecntora  or  admini 

trators,  effect  of. 
9  1099.     New  administrator  may  TYisintain  action  againat  fonner  one,  hia  anr 

ties  or  representetivea. 
9  1 100.    Power  of  the  court  over  an  adminiatrator. 
9  1101.    When  deceased  a  member  of  acopartnenhip,inventoryaiidapprais 

ment  of  estate. 
9  1102.    Partnership  property  may  be  administered  by  anrviving  partne 

Application  therefor. 
9  1 103.     Denominated  an  administrator  of  the  partnership,  hia  powers  an 

g  not.  Undertaking  of  administrator  of  the  partnership. 

g  1105.  When  administration  of  partnership  property  devolves    upon  th 

general  administrator, 

g  I  IOC.  Duty  of  surviving  partner  towards  administrator, 

g  1 107.  How  last  section  may  be  enforced, 

g  1 108.  Who  not  qualified  to  act  as  executor  or  adminiatrator. 

S  1 109.  Form  of  lottcra  testamentary. 

S  1110.  Form  of  letters  of  administration. 

S  1111.  BesLgnation  of  executor  or  administrator. 

Oct.  11, 1862.         §  1083.   [1051.]     Proof  of  a  will  shall  be  taken  by  th 

county  court  as  follows:  — 

cmmiywiii  1.  When  thc  testator,  at  or  immediately  before  hi 

■ni^^icn"     '  death,  was  an  inhabitant  of  the  county,  in  whatever  plac 
he  may  have  died; 
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2.  When  the  testator,  not  being  an  inhabitant  of  this  9^1^  "^ 
state,  shall  have  died  in  the  county,  leaving  assets  therein;  ~    ~ 

3.  When  the  testator,  not  being  an  inhabitant  of  this  ^^°^'^' 
state,  shall  have  died  out  of  the  state,  leaving  assets  in  p^J*°'  "* 
the  county; 

4.  When  the  testator,  not  being  an  inhabitant  of  this 
state,  shall  have  died  out  of  the  state,  not  leaving  assets 
therein,  but  where  assets  thereafter  came  into  the  county; 

5.  When  real  property,  devised  by  the  testator,  is  situ- 
ated in  the  county,  and  no  other  county  court  has  gained 
jurisdiction  under  either  of  the  preceding  subdivisions 
of  this  section. 

One  aantencad  to  life  impriBODment  is 
not  dead  in  law:  /»  r»  fferac,  35  Id. 
SttMnton  T.  Superior  Court,  62  Cal.  60.     392. 

g  1084.  [1052.]  When  a  will  is  proven,  letters  testa-  oct-n,  isoa. 
mentary  shall  be  issued  to  the  persons  therein  named  as  - 


executors,  or  to  such  of  them  as  give  notice  of  their  ac-  appointed 
ceptance  of  the  trust  and  are  qualified.     If  all  the  persons  •dmini.iraio. 
therein  named  decline  to  accept,  or  be  disqualified,  letters  «n"ieied. 
of  administration  with  the  will  annexed  shall  be  issued  w  ot,  m 
to  the  person  to  whom  the  administration  would  have 
been  granted  if  there  had  been  no  will. 

Probate  of  will. — Where  a  will  movicK  tui  admiuiHtntor  canoot  be 

haa  been  probated  in  common  form,  coIlikteTallj  attacked:   Earnp  T.  JTc- 

and  the  validity  of  the  will  is  attacked  Daniel,  12  Id.   108.     AdminiitratioQ 

bv  a  direct  proceeding,  it  lies  upon  is  void  when  granted  hy  a  wrong  or- 

the  person  seeking  to  maintain  the  dinary,  and  voidable  whan  granted  to 

validity  of  the  wiU  to  reprobate  the  a   wrong   person:    Id.      When    the 

same  bj  original  proof,  in  the  same  legal    estate  is  vested  in  exeoutors 

nuumer  aa  ilno  probate  thereof  had  for  the  parpoee  of  sale  and  couvey- 

been  had,  except  as  to  snch  matt«ra  ance,  it  ia  not  absolntely  necessary 

as  are  admttteil   bj  the  pleadings,  that  they  shotild    qnalify  or  report 

In  every  aucb  proceeding  the  oma  their  proceedings  in  that  regard  to  the 

prebandi  is  npon  the  party  proponnd-  probate  court:   Sogan  v.    Wyman,  2 

ing  the  will:  Hubbard  v.  Hvbbard,  7  Id.  30Z. 
Or.  42.     An  order  appointing  or  re. 

%  1085.  [1053.]     Administration  of  the   estate  of  an  oct  ii,  imx 


intestate  shall  be  granted  by  the  county  court,  authorized 
to  take  proof  of  a  will  as  prescribed  in  section  1083  [1051],  sdminiatrauon 
in  case  such  intestate  had  made  a  will.     Administration  ^ji^J^  ''A"' 
shall  be  granted,  and  letters  thereof  issued,  as  follows; — 
1.   To  the  widow  or  next  of  kin,  or  both,  in  the  dis- 
cretion of  the  court; 
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2.  To  one  or  more  of  the  principal  creditors;  or, 

3.  To  any  other  person  competent  and  qaalified  whom 
the  court  may  select. 

BJglit  to   administar.  -~  Grant-  Ote  penoa  claiming  the  right  to  ad- 

ing  lett«ra  of  admiDlBtration  out  ot  miniitar  should  apply  to  be  apTtointed, 

the  order  preBCribed  in  this  Baction  or  the  right  will  Tie  waived :  £ampT. 

woald  be  erroueooB,  but  aotaaollity;  MeDamd,  12  Or.  108. 

§  10S6.  [1054.]  The  persons  named  in  the  Bubdivis- 
ions  of  the  last  section,  if  qualified  and  competent  for 
the  trust,  shall  he  entitled  to  the  administration  in  the 
order  therein  named.  If  those  named  in  suhdivision  1 
do  not  apply  for  the  administration  within  thirty  daya 
from  the  decease  of  the  intestate,  they  shall  he  deemed 
to  have  renounced  their  right  thereto;  but  the  court  or 
judge  thereof  in  its  discretion  may,  if  they  reside  within 
the  county,  direct  that  a  citation  issue  to  them,  reqmr- 
ing  them  within  such  period  to  apply  for  or  renounce 
their  right  of  administration;  and  if  the  persons  named 
in  subdivision  2  do  not  make  such  application  within 
forty  days  from  such  decease,  they  shall  be  deemed  to 
have  renounced  their  right  to  the  administration  also. 

§  1087.  [1055.]  If  the  deceased  were  a  married  woman, 
'  the  administration  of  her  estate  shall  in  all  cases  be 
granted  to  her  husband,  if  he  be  qualified  and  competent 
for  the  trust,  and  apply  therefor  within  thirty  days  from 
her  decease,  unless  by  force  of  a  marriage  settlement,  or 
otherwise,  she  shall  have  made  some  testamentary  dis- 
position of  her  property  which  shall  render  it  necessary 
and  proper  to  grant  the  administration  to  some  other 
person. 

§  1088.  [1056.]  "No  executor  or  administrator  is  au- 
thorized to  act  as  such  until  he  shall  file  with  the  clerk 
of  the  county  court  having  jurisdiction  of  the  estate  an 
undertaking  in  a  sum  not  less  than  double  the  probable 
value  of  the  estate,  with  one  or  more  sufficient  sureties, 
to  be  approved  by  the  county  judge,  to  be  void  upon  the 
condition  that  such  executor  or  administrator  shall  faith- 
fully perform  the  duties  of  his  trust  according  to  law; 
provided,  that  when  by  the  terms  of  his  will  a  testator 
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ipressly  declare  that  no  bouds  shall  bi 
xecutors,  3ucb  executora  may  act  upon 
faithfully  fulfill  his  trust  without  filir 
ig  in  this  section  mentioned;  ptovid 
ih  executor  shall  be  criminally  and  ci' 
Gxeeutora  and  administrators  are  for 
if  duty. 

at  executors  or  sdmin-  hia  removal  far  iniBCOtii 

—  An  Bdministnitor's  bond  chanse  tha  rule:  Adat 

no  amount,  and  conttticing  11  Id.  304;  nor  can  tl 

tliarefor,  ia  Dot  a  bindiag  held  antil  tbo  liability  ol 

Evarlg   V.    Sttgtr,    6   Or.  id  ao  determinod:  Ham 

lathority  of  the  adminta-  2  Id.  91;  Alien  v.  Tiffai 

les  if  he  fails,  after  order,  Chaqitttte  v.  Ortel,  GO  ] 

lew  -nndertaking:   £roy  v.  decree  of  tlio  probate  ci 

i  492.     An  administrator  liability  of  the  principa 

saed   on  hia  bond    until  conclusive  upon  th«  iuri 

ment  of  his  account,  and  Baektu,  25  Id.  222. 

).  [1057.]  Whenever  the  penal  sum  i 
indcrtaking  prescribed  in  the  precedii 
two  thousand  dollars,  three  or  more  sui 
severably  liable  for  portions  of  said  ai 
}e  sum  for  which  such  sureties  beco 
ual  the  penal  sum  required  in  the  un< 
).  [1058.]  If  a  person  be  named  in  a 
?ho  is  a  non-resident  of  the  state  or 
le  removal  of  Buch  disability  he  is  e 
as  such  executor,  if  he  apply  theref 
ays  from  the  removal  of  such  disability 
ipetent.  If,  in  the  mean  time,  an  adu 
3  will  annexed  has  been  appointed,  h 
,es  cease  with  the  qualification  of  such 
nother  executor  has  qualified  and  is 
3y  thereby  become  joint  executors. 

to  BdiDini«tratum.  —  positive  law,  and  the  c 
lat  if  the  persona  entitled  pointanyof  thepenonsi 
ration  aa  a  matter  of  right    auoh  ti ' — ii..4.._4 


..  [1059.]  When  for  any  reason  ther 
issuing  letters  testamentary  or  of  ad 
1  the  property  of  the  deceased  is  in 
ist,  injured,  or  depreciated,  the  court 
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ppoint  a  special  administrator  to  ti 
estate,  who  shall  qualify  in  like  mam 
powers  and  perform  the  duties  of  an 
nerally,  except  that  he  is  not  authori: 
,3  of  or  otherwise  discharge  any  obligat: 
;eased.  Upon  the  issuing  of  letters  tes 
administration,  the  powers  of  the  spec 
;ease. 

0.]  In  an  application  to  prove  a  will 
ment  of  an  execujor  or  administrator, 
set  forth  the  facts  necessary  to  give 
ion,  and  also  state  whether  the  decea 
ot,  and  the  names,  age,  and  rcsidencej 
>f  his  heirs. 

prove  will.  —  ponndinD  the  will ;  Hubbard  v.  J 

I  Htated:  Liictu  y.  bard,  T  Or.  42.    In  collateral  prM 

It  ia  Dot  uecea-  iags,  however,  the  decree  admit 

it  of   kin  of  the  the  wiU   ta   probate    is    conclui 

make  proof  of  a,  Jontt  v.  Done,  6  Id.  189;  Nubbar 

s  not   done,   bnt  Hubbard,  supra,     Tho  petition  sh 

parte,  it  ia  neces-  state  the  residence  of  the  deced 

being  afterwards  Holmtt  v.  Oregon  i  C.  R.  R.  G 

A  proceeding   to  Saw.  3S0j  Moort  v.  Wiltamtttt  i 

burden  of  proof  L.  Co.,  7  Or.  359. 
I  the  person  pro- 

1.]  If,  after  administration  has  h 
m  estate,  a  will  of  the  deceased  be  foi 
)  letters  of  administration  shall  be  revo 
tamentary  or  of  administration  with 
lall  be  issued;  and  if  after  a  will  has  b 
itters  testamentary  or  of  administrat 
mnexed  have  been  issued  thereon,  s' 
set  aside,  declared  void  or  inoperat: 
all  be  revoked,  and  letters  of  admiuisi 

■2.]  Any  heir,  legatee,  devisee,  credi 
n  interested  in  the  estate  may  apply 
'  an  executor  or  administrator  who 
sound  mind,  or  been  convicted  of  i 
sdemeanor  involving  moral  turpitude 
ij  way,  been  unfaithful  to  or  neglec 
le  probable  loss  of  the  applicant.     S 
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eball  be  by  petitioD,  and  upon  notice  to  the  oct 
■  administrator,  and   if  the  court  find  the  — 
i  true,  it  shall  make  an  order  removing  such 
administrator,  and  revoke  his  letters. 
1063.]    If  an  executor  or  an  administrator  om 
3n-resident  of  this  state,  he  may  be  removed  - 


.ers  revoked  in  the  manner  prescribed  in  the  sd"iDi«rawJ 
except  that  the  notice  may  be  given  by  pub-  reaidcnt,  may 
such  time  as  the  court  or  judge  thereof  may  ,0,368 

18  Or,  m. 

1064.]    Whenever  the  amount  of  an  execu-  om.  u,  iss2, 

ministrator'a  undertaking  is  insufficient,  or '■ 

therein  or  either  of  them  have  become  non-  iaking."whan 
'  this  state,  or  are  likely  to  or  have  become  cieoi- 
iich  executor  or  administrator  shall  be  re- 
ive a  new  and  sufficient  undertaking.  The 
for  such  new  undertaking  may  be  made  by 
gatee,  devisee,  creditor,  or  other  person  in- 
the  estate,  and  in  the  manner  prescribed  in 
[  [1062}  for  the  removal  of  executors  and  ad- 
). 

r  of  bond:  See  note  to  S  lOSS  [1050.] 
1065.]     Such  new  undertaking,  when  given  on.  u.  laa, 

d,  shall  discharge  the  sureties  in  the  former — 

[   from   any  liabilitiea   on    account   of  their  underiutrn^ 

rising  from  his  acts  or  omissions  subsequent  wgn-eit 

hen  a  new   undertaking   is   ordered,  if  the 

administrator  fail  to  comply  therewith  within 

)m  the  entry  thereof,  or  such  further  time  as 

ay  prescribe,  thenceforward  the  authority  of 

or  or  administrator  shall  cease,  and  he  shall 

•emoved  and  his  letters  revoked. 

1066.J    Whenever  an  executor  or  adminis-  oct  u,  im, 

die,  resign,  or  be  removed,  if  there  be  a 

or   administrator   he   shall     thenceforward  MtSoo.or'* 
powers  and  perform  the  duties  of  the  trust;  l^eolTiowor 
the  executors  or  administrators   shall  die,  ton,  effect  oi. 
e  removed,  administration  of  the  estate  re- 
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lining  unadministered  Bball  be  granted  to  those  i 
titled,  if  they  be  competent  and  qualified. 
g  1099.  [1067.]  The  surviving  or  remaining  execi 
administrator,  or  the  new  adminiatrator,  as  the  > 
ly  be,  is  entitled  to  the  exclusive  administratioi 
i  estate,  and  for  that  purpose  may  maintain 
eessary  and  proper  action,  suit,  or  proceeding  on 
Lint  thereof,  against  the  executor  or  admlnistr 
ising  to  act,  or  against  his  sureties  or  repreaentati 

lettlement  of  account*  miut  be  connoction  with  S  9U  [B87],  wh 

je  in  the  county  court.     This  sec-  a,  port  of  the  same  act^  and  co 

1  doea  not  anthorize  an  actiou  on  upon  the  county  courts  exclusii 

bond  of  an  adminUtrator  who  has  rudictioQ  in  matters  of  prohab 

a  removed  nutil  after  final  sBttlo-  eluding  the  settling  of  adoiiniatr 

it  of  his  accounts  iu  the  count;  accounts:  Adaim  v.  Pttrain,   II 

rt.     Thia  section  must  be  read  iu  304.     See  ante,  note  to  |  I0S8  [I 

%  1100.  [1068.]  Whenever  it  appears  probable  to 
iirt  or  judge  that  any  of  the  causes  for  removal  ol 
ecutor  or  administrator  exist  or  have  transpired 
ecified  in  section  1094  [1062],  it  shall  be  the  dut 
ch  court  or  judge  to  cite  such  executor  or  admiuif 
"  to  appear  and  show  cause  why  he  should  not  be 
)ved,  and  if  he  fail  to  appear  or  to  show  suffic 
use,  an  order  shall  be  made  removing  him  and  re" 
I  his  letters;  and  it  is  the  duty  of  the  court  or  ji 
sreof  to  exercise  a  supervisory  control  over  an  ex 
:  or  administrator,  to  the  end  that  he  faithfully  and 
Qtly  perform  the  duties  of  his  trust  according  to 
g  1101.  [1069.]  The  executor  or  administrator  i 
ceased  person,  who  was  a  member  of  a  copartners 
all  include  in  the  inventory  of  such  person's  estatt 
separate  schedule,  the  whole  of  the  property  of  f 
rtnership;  and  the  appraisers  shall  estimate  the  v 
jreof,  and  also  the  value  of  such  person's  indivii 
terest  in  the  partnership  property,  after  the  payn 
satisfaction  of  all  the  debts  and  liabilities  of 
rtnership. 

g  1102.  [1070.]  After  the  inventory  is  taken,  the  j 
rship  property  shall  be  in  the  custody  and  control  ol 
ecutor  or  administrator,  for  the  purposes  of  adminif 
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tion,  unless  the  surviving  partaer  sbail,  vithin  five  days  oct  11,  U6i, 
from  the  filing  of  the  inventory,  or  such  further  time  as  ■       ■   ■ — - 
the  court  or  judge  may  allow,  apply  for  the  administra-  §^^fnu-'' 
tion  thereof,  and  give  the  undertaking  therefor  hereinafter  Tiv^JI^I^ei. 
prescribed.  AppUution 

^  tber«for, 

§  1103.    [1071.]     If  the  surviving  partner  apply  there-  j^.,  5 1071. 
for,  as  provided  in  the  last  section,  he  is  entitled  to  the  Denominsied 
administration  of  the  partnership  estate,  if  he  have  the  {"^^"nifa 
qualifications   and  competency  required  for  a  general  p*""*'*'"'?- 
administrator.     He  is  denominated  an  administrator  of  udSutic*. 
the  partnership,  and  his  powers  and  duties  extend  to  the  ^^^  j„ 
settlement  of  the  partnership  busineas  generally,  and  the 
payment  or  transfer  of  the  interest  of  the  deceased  in 
the  partnership  property  remaining  after  the  payment  or 
satisfaction  of  the  debts  and  liabilities  of  the  partnership, 
to   the  executor  or  general    administrator  within  six 
months  from  the  date  of  his  appointment,  or  such  further 
time,  if  necessary,  as  the  court  or  judge  may  allow.     In 
the  exercise  of  his  powers  and  the  performance  of  his 
duties,  the  administrator  of  the  partnership  is  subject 
to  the  same  limitations  and  liabilities,  and  control  and 
jurisdiction  of  the  court,  as  a  general  administrator. 

Oanuot  partition. — Tbsadmm-  cannot  confer  upon  him  power,   to 

btrator  of  a  partnership  hu  uo  power,  piulitioa  real  property ;   Bwnside  v. 

and  the  coantj  court  m  the  cxerciie  SavUr,  S  Or.  164. 
of  jarUdictioQ  as  a  conrt  of  probate 

§  1104.   [1072.]    The  undertaking  of  the  administra-  0ct.11.iM4 

tor  of  the  partnership  shall  be  in  a  sum  not  less  than 

double  the  value  of  the  partnership  property,  and  shall  ofadmioii"' 
be  given  in  the  same  manner  and  be  to  the  same  effect  partnership. 
as  the  undertaking  of  a  general  administrator. 

§  1105.   [1073.]     In  case  the  surviving  partner  is  not  0eLii,i8ei. 

appointed  administrator  of  the  partnership,  the  admin- — 

istration  thereof  devolves  upon  the  executor  or  general  utnMoa  of 

,  ii».  11  partnerBhlp 

administrator;  but  before  entering  upon  the  duties  of  jropepiy 

such  administration  he  shall  give  an  additional  under-  b " 

taking  in  double  the  value  of  the  partnership  property,  wor. 

§  1106.    [1074.]     Every  surviving  partner,  on  the  de-  Oct.  11,1862. 
mand  of  an  executor  or  administrator  of  a  deceased 


,v  Google 


716  ADMnnSTRATlON  OF  E8TAIES.  [Ch, 

oci.  11, 1962,     partner,  sball  exhibit  and  give  information  conce 

the  property  of  the  partnership  at  the  time  of  the 

vivfnipirtner  of  the  deceased  partner,  so  that  the  same  may  b 
■dministntoi.  rectly  inventoried  and  appraised;  and  in  case  tl 
ministration  thereof  shall  devolve  upon  the  execu 
administrator,  such  survivor  shall  deliver  or  tran: 
him  on  demuid  all  the  property  of  the  partnersh 
eluding  all  books,  papers,  and  documents  pertaining 
same,  and  shall  afford  him  all  reasonable  informatic 
facilities  for  the  performance  of  the  duties  of  his 
1107"'  '^^         §  1107.   [1075.]    Any  surviving  partner  who  sh 

- — fuse  or  neglect  to  comply  with  the  requirements  1 

iS^^nfor"'!     ^^^  section  may  be  cited  to  appear  before  the  coi 

judge,  and  unless  he  show  cause  to  the  contrary,  the 

or  judge  shall  require  him  to  comply  with  such  si 

in  the  particular  complained  of. 

ocLii."62.         8  1108.    [1076.]     The  following  persons  are  not 

"  ~"  fied  to  Hct  as  executors  or  administrators:  non-res: 

Whonolc|uaJl-  .  .     ,     .   ,      ™, 

""•■ °     of  this  state;  minors;  judicial  officers,  other  than  ji 

•  of  the  peace;  persons  of  unsound  mind,  or  who 
been  convicted  of  any  felony,  or  of  a  misdemean 
volving  moral  turpitude;  or  a  married  woman. 
§1109.   [1077.]     Letters  testamentary  maybe-: 
"  following  form: — 
State  of  Orkqon.J 

codnty  of .  ) 

To  all  persons  to  whom  these  presents  shall  come,  greet 

Know  ye,  that  the  will  of ,  deceased,  a  e 

which  is  hereto  annexed,  has  been  duly  proven  i 

county  court,  for  the  county  aforesaid,  and  that 

who  is  named  executor  therein,  has  been  duly  app< 
such   executor  by  the  court  aforesaid;    this  the 

authorizes  the  said to  administer  the  esi 

the  said ,  deceased,  according  to  law. 

In  testimony  whereof,  I, ,  clerk 

[l.  s.]    county  court,  have  hereunto  subscribed  my 

and  affixed  the  seal  of  said  court,  this 

,  A.  D.  3  8— .        A  B,  Clerk  County  Oc 


chvGoogle 


Tit,  n.  S  UU.l  PEOOF  OF  WILLS.  717 

g  1110.   [1078.]    Letters  of  administration  may  be  in  P^'"^ 
the  following  form: —  

°  Letters  of  ad- 

State  op  ObeoonJ  „  Si^;?^°°' 

COONTT   OP .    ( 

TV)  alt  persons  to  whom  these  presents  shaU  come,  greeting: 
Know  ye,  that  it  appearing  to  the  court  aforesaid,  that 

has  died  intestate,  leaving  at  the  time  of  his 

death  property  in  this  state,  such  coart  has  duly  appointed 

administrator  of  the  estate  of  such  — ^ ; 

this  therefore  authorizes  the  said to  administer 

the  estate  of  the  said ,  deceased,  according  to 

law. 

In  testimony  whereof,  etc.,  the  same  as  in  letters  tes- 
tamentary. Letters  to  an  administrator  of  the  partner- 
ship with  the  will  annexed,  or  to  a  special  administrator, 
may  be  issued  according  to  the  foregoing  forms,  with 
such  variations  as  may  be  proper  in  the  particular  case. 

g  1111.  [1079.]    The  court  or  judge  thereof,  iri  its  dis-  oet  ii,  \tta, 

cretion,  may  allow  an  executor  or  administrator  to  resign,  '- 

when  it  appears  that  such  executor  or  administrator  has  -Shttv}'^' 
published  a  notice  of  his  intention  to  apply  therefor  in 
some  newspaper  in  general  circulation  in  the  county,  for  liOt-ut 
the  period  of  four  weeks  prior  to  such  application,  and 
that  he  is  not  in  default  in  any  matter  connected  with 
the  duties  of  hia  trust.  Such  executor  or  administrator 
shall  pay  the  cost  of  the  proceeding,  and  if  the  applica- 
tion is  allowed,  he  shall  surrender  his  letters  to  be  can- 
celed, and  his  powers  as  such  shall  cease  from  that  time 
forward. 

Baaignatloiiofttxocnitororad-  pnbliahed,  etc     Apart  from  eoid  sec- 

miniatrator.  — It  is  not  ummmt;  tioa,  it  would  Mem  tbat  an  adminii- 

that  a  resignation  Bhonld  be  made  in  trator  ma^,  with  the  consent  of  the 

ecmformitj  with  thie  section,  roqnir-  court,  resign  his  office;  Bamp  v.  Me- 

isg  notice  of  intention  to  resign  to  be  DaMkl,  12  Or.  108. 
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OP  THE  INVENTORY  OP  THB  ESTATB. 
S  1112.    iDTentory,  when  and  how  nutde  and  verifisd. 
S  1113.     InTeiitory,  what  to  contain. 
3  1114.    Appraiwaent,  and  appointment  of  appnuoi. 
S  1115.     Oath  of  appraisera. 
S  1116.    Appraisement  of  roone;  and  debt*. 
g  1117.    Debt  due  by  penon  named  in  will  at  exeoator. 
3  Ills.     Diicharge  or  bequest  of  a  claim  by  will;  eSeot  of. 
S  1119.     Property  diacovered  after  filing  inventory. 
3  11^.     Who  entitled  to  the  posseuion  and  oonbol  of  proper^  of  dei 
3  1121.     Proceeding  ogainit  person  charged  with  aecretiiig  property  o 

ing  relating  thereto. 
S  1122.     Mode  oE  examination  of  snch  person. 

3  1123.     Proceeding  in  case  snch  person  refuse*  to  appear  or  aacwer. 
3  1134.    Proceeding  to  compel  acconat  against  party  introsted  with  ai 

tion  of  estate. 
3  1125.     Damages  for  conversion  of  property  before  administration. 

t^ii.i»i         §  1112.  [1080.]     An  executor  or  administrator  i 

within  one  month  from  the  date  of  his  appointmen 

6»tMa,  wfien     if  necessary,  such  further  time  as  the  court  or  j 

thereof  may  allow,  make  and  file  with  the  clerk  an  it 

u^im!        tory,  verified  hy  his  own  oath,  of  all  the  real  and 

sonal  property  of  the  deceased  which  shall  come  t< 

possession  or  knowledge. 

^Jf'i*^.         §  1113.  [1081.]     The  inventory  shall  contain  ai 

count  of  all  money  belongine  to  the  deceased,  or  a  i 

co^a^  ment  that  none  has  come  to  the  possession  or  knowl 

of  the  executor  or  administrator;  also  a  statement  ( 
uor.iTo.  debts  due  the  deceased,  the  written  evidence  thereof 
the  security  therefor,  if  any  exist,  specifying  the  i 
of  each  debtor,  the  date  of  each  written  evidence  of 
and  security  therefor,  the  sum  originally  payable,  tb 
dorsements  thereon,  if  any,  and  their  dates,  and  the 
appearing  then  to  be  due  thereon. 

Inventory  does  not astop  exec-    in   fact  belroe  to  him:   Atith 
utor  to  show  that  property  recited  as    Chapman,  2  West  Coast  Bep-  6 

part  of  his  decedent's  estate  does  not 

Oct  u.  1861,         §  1114.   [1082.]     Before  the   inventory  ia  filed, 
property  therein  specified  shall  be  appraised  at  its 
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3  by  three  disinterested  and  competent  persons,  Pjt".  "**. 
be  appointed  by  the  court  or  judge  thereof;  - 


„,  .111-  I         Appraisement 

'  part  of  the  property  shall  be  m  a  county  other  ">d  appoim- 
i  where  the  administration  is  granted,  the  ap-  "ppraiiBn. 
Iiereof  may  be  appointed  by  such  court  or  judge,  is  or.  170, 
jrt  or  judge  thereof  of  the  county  Tdiere  the 
shall  be;  in  the  latter  case,  a  certified  copy  of 
of  appointment  shall  be  hied  with  the  inventory. 

[1083,]     Before  making  the  appraisement,  the  Pj^'-i'*^ 
)  shall  each  take  and  subscribe  an  affidavit,  to  - 


impartially  appraise  the  property  which  shall 
:«d  to  him  according  to  the  best  of  his  knowl- 
ability. 
[1084,]    The  appraisers  shall  appraise  each  ocmi,ib«!, 
property  separately,  and  set  down  the  value  — — — 

I  dollars  and  cents,  opposite  the  entry  of  the  of nnrev 
the  inventory.     Money,  of  whatever  nature, 

[egal  tender,  is  to  be  appraised  at  its  nominal 
t  debts,  of  all  descriptions  or  kinds,  are  to  be 
at  that  sum  which,  in  the  judgment  of  the  ap- 
nay  be  realized  from  them  by  due  process  of 
en  the  appraisement  is  completed,  the  inven- 
bo  signed  by  the  appraisers. 
[1085,]     The  naming  any  one  executor  in  a  oot  u.  iswi 

not  operate  to  discbarge  such  executor  from  — — ^ 

which  the  testator  had  against  him,  but  the  by  person 

II  be  included  in  the  inventory;  and  if  the  per-  ueiecator 
□aed  afterwards  take  upon  himself  the  admin- 

of  the  estate,  he  shall  be  liable  for  such  claim 
nuch  money  in  his  hands  at  the  time  the  claim 
le  and  payable;  otherwise  he  is  liable  for  such 
By  other  debtor  of  the  deceased. 
[1086.]    The  discharge  or  bequest  in  a  will  oo(. 


therein,  or  against  any  other  person,  shall,  as  bOTmesioi*' 
le  creditors  of  the  deceased,  be  invalid.     Such  effect  ot 
II  be  included  in  the  inventory,  and  for  all  the 
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SE^nst  person 
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purposes  of  administration  is  to  be  deemed  and  treated 

-  as  a  specific  legacy  of  that  amount. 

§  1119.  [1087.)  If,  after  the  filing  of  the  inventory, 
~  property  not  mentioned  therein  shall  come  to  the  knowl- 
edge or  possession  of  the  executor  or  administrator,  it  is 
his  duty  immediately  to  make  an  inventory  thereof,  and 
cause  the  same  to  be  appraised  in  the  manner  prescribed 
in  this  title,  and  file  the  same  with  the  clerk. 

§  1120.  [1088.]  The  executor  or  administrator  is  en- 
~  titled  to  the  possession  and  control  of  the  property  of 
the  deceased,  both  real  and  personal,  and  to  receive  the 
rents  and  profits  thereof  until  the  administration  is  com- 
pleted, or  the  same  is  surrendered  to  the  heirs  or  dev> 
isees  by  order  of  the  court  or  judge  thereof;  but  where 
such  property,  or  any  portion  thereof,  is  in  the  posses> 
sion  of  a  third  person,  by  virtue  of  a  valid  subsisting 
lease  or  bailment,  the  possession  and  control  of  the  ex- 
ecutor or  administrator  is  subordinate  to  the  right  of  the 
lessee  or  bailee.  During  the  time  the  property  is  in 
the  possession  or  control  of  the  executor  or  administra- 
tor, it  is  his  duty  to  keep  the  same  in  repair,  anil  pre- 
serve it  from  loss  or  decay  as  far  as  possible. 

B^ht  to  powwMioii  of   d0Ca-  1162]:   Hammr  v.  SUnr,  2  Or.  339. 

denra  propwty:   See  this  iiection  The  executor's  right   to  posieesion, 

followed  ia  Page  t.  Tueixr,  64  Cal.  and.  receipt  oE  prttpatj,  and  paymant 

121.    The  power  of  the  prohato  court  of  claims,  preceJas  right  of  wda  to  re- 

to  snrrender  property  to  heirs  or  der-  caive  her  third  as  her  dower:  Leonard 

iaaea  is  confined  to  the  property  and  t.  Orant,  8  Id  276. 
caaes  apedfied  ia  S3  119^  1191  [1161, 

§  1121.   [1089.]    Whenever  it  appears  probable  from 

-  the  affidavit  of  an  executor  or  administrator,  or  that  of 
an  heir  or  other  person  interested  in  the  estate,  that  any 
person  has  concealed  or  in  any  way  secreted  or  disposed 
of  any  property  of  the  estate,  or  any  writing  relating  or 
pertaining  thereto,  or  that  such  person  has  knowledge  of 
any  such  property  or  writing  being  so  concealed,  secreted, 
or  disposed  of,  and  refuses  to  disclose  the  same  to  the 
executor  or  administrator,  the  court  or  judge  thereof, 
upon  the  application  of  such  executor  or  administrator, 
may  cite  such  person  to  appear  and  answer  under  oath 
concerning  the  matter  charged. 


,v  Google 


Tit.  ma  1125.]  DfVENTORT  OF  ESTATE.  721 

§1122.   [1090.]     Such   examination    may  be  oral  or  oiaii. mm; 

upon  written  interrogatoriea  filed  by  tbe  applicant,  but 

in  eitber  case  the  answers  of  tbe  person  cited  sball  be  eiamiiiMioii 
reduced  to  writing,  and  subscribed  by  him  and  filed.  If  penou. 
sucb  person  be  not  in  tbe  county  where  administration 
is  granted,  the  proceeding  may  be  either  before  the  court 
or  judge  thereof  of  such  coimty,  or  before  the  court  or 
judge  thereof  of  the  pounty  where  such  person  resides  or 
may  be  found.  In  the  latter  case,  a  certified  copy  of  the 
written  interrogatories,  if  any,  and  the  examination  or 
other  proceeding  thereon  or  connected  therewith,  shall 
be  filed  with  the  clerk  of  the  court  where  administration 
is  granted. 

§  1123.   [1091.]    If  the  person  so  cited  refuse  to  ap-  0ctu,iBe2, 

pear,  or  to  answer  such  interrogatories  as  may  be  allowed — 

to  be  put  to  him  touching  the  matter  charged,  he  may  cue^uch 
be  punished  for  a  contempt,  or  may  at  once  be  committed,  ^"pp'*'  *°'* 
by  the  warrant  of  the  judge,  to  the  county  jail,  there  to 
remain  in  close  custody  until  he  submits  to  the  order  of 
the  court  or  judge. 

g  1124.   [1092.]     The  court  or  judge  thereof,  upon  the  o«.  n,  m** 

application  of  the  executor  or  administrator,  may  cite 

any  person  who  has  been  intrusted  with  any  of  the  prop-  cJ^Vei  k^ 
erty  of  the  deceased,  to  appear  and  answer  concerning  the  "ly  person 
same  when  it  appears  probable  that  such  person  refuses  ^' ^g^"  "' 
or  neglects  to  render  to  the  executor  or  administrator  a 
true  account  thereof.     The  application  HbaJl  be  made  and  "  ''  ""■ 
the  proceeding  conducted  in  tbe  manner  prescribed  in 
sections  1121  [1089],  1122  [1090],  and  1123  [1091],  con- 
cerning property  or  writings  alleged  to  be  concealed,  and 
with  like  effect. 

g  1125.   [1093.]     If  any  person  shall,  before  adminis-  o^u,im, 

tration  is  granted,  embezzle,  alien,  or  in  any  way  convert 

to  his  own  use  any  of  the  property  of  a  deceased  person,  convenioD  o» 
be  is  liable  to  the  executor  or  administrator  in  double  pefoff  •dmfn- 


the  amount  of  damages  which  may  be 
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TITLE  IV. 
OP  THB  SUPPOET   OF  THE  WIDOW  AND    MINOR  OHILDE 
S  1 126.     ProvUion  for  widow  or  minor  childien  before  admiuittratic 


ridow  and  children 


Provision  (or 
widow  or 

before  ndmin- 


Further  nrde 
nhen  made. 


S  1137.  Property  to  be  set  apart,  and  efiect  of. 

g  IIZS.  Further  order  for  BOpport,  when  made, 

g  1129.  When  the  whole  of  estate  to  be  set  apart  tc 

■  §  IlSa  When  estote  ell  to  bo  deemed  assets. 

§  1126.  [1094.]  Until  administration  of  the  est 
has  been  granted  and  the  inventory  filed,  the  widow  i 
minor  children  of  the  deceased  are  entitled  to  remain 

■  the  possession  of  the  homestead,  all  the  wearing  appi 

of  the  family  and  household  furniture  of  the  deceas 

and  also  to  have  a  reasonable  provision  for  their  supp 

during  such  period,  to  be  allowed  by  the  court  or  JU' 

thereof. 

Provision  in  lieu  of  domr.  —  entitled  to  an  ossignmeDt  of  dow' 

The  provision  mnde  for  the  widow  in  the  lands  of  her  deceased  husbant 

this  section  is  intended  to  be  in  Lea  til  after   the  admioistration  is  i 

of  dower  during  the  adminiatration  of  pletedi  Lvmard  v.  Orant,  8  Or. 
the  estate;  and  therefore  she  is  not 

§1127.   [1095.]     Upon  the  filing  of  the  inventory, 

-  court  or  judge  thereof  shall  make  an  order,  setting  ap 
for  the  widow  or  minor  children  of  the  deceased,  if  a 
all  the  property  of  the  estate  by  law  exempt  from  ex( 
tion.  The  property  thus  set  apart,  if  there  be  a  wid 
is  her  property,  to  be  used  or  expended  by  her  in 
maintenance  of  herself  and  minor  children,  if  any; 
if  there  he  no  widow,  it  is  the  property  of  the  mi 
child;  or  if  more  than  one,  of  the  minor  children 
equal  shares,  to  be  used  or  expended  in  the  nurture  i 
education  of  such  child  or  children,  by  the  guard 
thereof,  aa  the  law  directs. 

§  1128.   [109G.]     If  the  property  so  exempt  is  insi 

-  cient  for  the  support  of  the  widow  and  minor  childi 
according  to  their  circumstances  and  condition  in  1 
for  one  year  after  the  filing  of  the  inventory,  the  cc 
or  judge  thereof  may  order  that  the  executor  or  admii 
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trator  pay  to  such  widow,  if  any,  and  if  not,  then  to  the  ?^**^ 
guardian  of  sach  minor  children,  an  amount  sufficient  ^ 


all  the  debts  and  liabilities  of  the  deceased,  and  pay  the 
expenses  of  administration  in  addition  to  the  payment 
of  such  amount. 

§  1129.   [1097.]    If  from  the  inventory  of  an  intes-  octu.i8 
tale's' estate,  who  died  leaving  a  widow  or  minor  children, — 


it  appears  that  the  value  of  the  estate  does  not  exceed  whoi^csiue 
one  hundred  and  fifty  dollars  over  and  above  property  to  wldow'^Sd 
exempt  from  execution,  upon  the  filing  of  the  inventory 
the  court  or  judge  thereof  shall  make  a  decree  providing 
that  the  whole  of  the  estate,  after  the  payment  of  funeral     . 
expenses  and  expenses  of  administration,  be  set  apart  for 
such  widow  or  minor  children,  in  like  manner  and  with 
like  effect,  as  in  case  of  property  exempt  from  execution. 
There  shall  be  no  further  proceeding  in  the  administra- 
tion of  such  estate,  unless  further  property  be  discovered. 

g  1130.  [1098.J     If  an  iutestate  leave  neither  widow  oct  u,  lees, 

nor  minor  children,  all  the  property  of  the  estate  is 

assets  in  the  hands  of  the  administrator,  for  the  payment  au  tobe 
of  funeral  expenses,  expenses  of  administration,  payment 
of  the  debts  of  the  deceased,  or  distribution  according  to 
law. 

TITLE   V. 

OF  CLAIMS  AGAINST  THE  ESTATE. 

§  tl3).     PnblieatioD  of  notice  hy  encntor  or  odmiiuEtntaT,  and  coDt«atf 

thsreof. 
S  11^     Proof  of  pnblicationj   effect  of  not  presentiiig  claim  Bcoording  to 

S  1133.  CluiD,  hoir  preMDted,  and  Terification  of. 

S  1134.  Claim  to  be  oUo'ved  or  rejected;  if  barred,  not  to  be  allowed. 

S  1135.  Effect  of  judgment  agoinit  exeontor  or  adminitttator. 

S  113G.  Judgment  againat  deceaaed  in  bia  lifetime. 

g  1 137.  When  and  how  claim  may  be  referred. 

§  1138.  Proceeding  by  referee,  and  effect  of. 

§  1139.  Claim  of  executor  or  adminittrator. 

S  1140.  Sncb  claim  may  be  determinsd  on  tbe  settlement  of  final  account. 
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ocLii.iaei,         §1X31.   [1099.]    Every  executor  or  administrator  sli 

— — — ■      "  immediately  after  his  appointment,  publish   a  no 

"?KnioIrt      thereof,  in  some  newspaper  published  in  the  count; 

»nd  clinwiiw'  there  be  one,  or  otherwise  in  suc.li  paper  as  may  be  ( 

ihereoi.  ignated  by  the  court  or  judge  thereof,  as  often  as  o 

o  week,  for  four  successive  weeks,  and  oftener  if  the  cc 

or  judge  shall  so  direct.      Such  notice  shall  require 

persoue  having  claims  against  the  estate  to  present  tbi 

with  the  proper  vouchers,  within  six  months  from 

date  of  such  notice,  to  the  executor  or  the  admiuistra 

at  a  place  within  the  county  therein  specified. 

pci^i.1862,         §1132.    [1100.]      Before  tlie  expiration   of  the 

— ■  months  mentioned  in  the  last  section,  a  copy  of  the  no 

publication-  as  published,  with  the  proper  proof  of  publication,  a,'. 
be  filed  with  the  clerk.  A  claim  not  presented  wit 
six  months  after  the  first  publication  of  the  notice  is 
barred,  but  it  cannot  be  paid  until  the  claims  presei 
within  that  period  have  been  satisfied;  and  if  the  cl 
be  not  then  due,  or  if  it  be  contingent,  it  shall  neven 
less  be  presented  as  any  other  claim.  Until  the  admi 
tration  has  been  completed,  a  claim  against  the  es 
not  barred  by  the  statute  of  limitations  may  be  ] 
sented,  allowed,  and  paid  out  of  any  assets  then  in 
hands  of  tlie  executor  or  administrator  not  otberi 
appropriated  or  liable, 
862.  §  1133.    [1101.]     Every  claim  presented  to  the  exi 

tor  or  administrator  shall  he  verified  by  the  affidavi 
iJni'Si"  *^^  claimant,  or  some  one  on  hia  behalf,  who  lias 
sonal  knowledge  of  the  facts,  to  the  effect  that  the  amo 
claimed  is  justly  due,  that  no  payments  have  been  m 
thereon,  except  as  stated,  and  that  there  is  no  just  cc 
terclaim  to  the  same,  to  the  knowledge  of  the  alB 
When  it  appears  or  is  alleged  that  there  is  any  wri 
evidence  of  such  claim,  the  same  may  bo  demanded 
the  executor  or  administrator,  or  that  its  non-producJ 
be  accounted  for. 

Claim  must  be  verifled  l^y  claim,    tharo  is  no  Issal   presentment 

ant:  Haehary  v.  Vliaml-ers,  1  Ur.  321.     claim  to  tho  admimatrator  withii 

Must    be    presented.  —  When    timo  prescribed,   no    action    c» 
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ordinary  cases;  provided,  that  no  claim  which  shall  have 
-  been  rejected  by  the  executor  or  administrator,  as  afore- 
said, shall  be  allowed  by  any  court,  referee,  or  jury,  ex- 
if  barred  not    **?'  upou  somfl  Competent  or  satisfactory  evidence  other 
tobeiaiowed.   ^^^  tjjQ  testimony  of  the  claimant.     No  claim  shall  be 
allowed  by  the  executor  or  administrator  or  the  county 
court  which  is  barred  by  the  statute  of  limitation. 

Laws  of  1885,  p.  44. 

Oct.  11,1862,         g  1135.   [1103.]     The  effect  of  a  judgment  or  decree 

— against  an  executor  or  administrator,  on  account  of  a 

t^n^t"        claim  against  the  estate  of  his  testator  or  intestate,  is 
•<iniini«i»w>t,  only  to  estabUsli  the  claim,  as  if  it  had  been  allowed  by 
him,  so  as  to  require  it  to  be  satisfied  in  due  course  of 
16  Or.  861.        administration,  unless  it  appear  that  the  complaint  al- 
leged assets  in  his  hands  applicable  to  the  satisfaction  of 
such  claim,  and  that  such  allegation  was  admitted  or 
found  to  be  true,  in  which  case  the  judgment  or  decree 
may  be  enforced  against  such  executor  or  administrator 
personally. 
o^n,i8S2,         g  1136.   [1104.]     A  claim  established  by  judgment  or 

decree  against  the  deceased  in  his  lifetime  need  not  be 

nBainrt  verified  by  affidavit,  but  it  is  sufficient  to  present  a  certi- 

hia  utetime.     fied  copy  of  tho  judgment  docket  thereof  to  the  executor 

wor.iM.        °'  administrator  for  allowance  or  rejection,  as  in  other 

cases;  but  this  section  is  not  to  be  construed  to  prevent 

an  execution  from  being  issued  upon  such  judgment  or 

decree,  as  elsewhere  provided  in  this  code. 

?im"^^         §  1137.   [1105.]     Iftheexedutororadministratordoubt 

-— the  validity  of  any  claim  presented  to  him,  he  may  agree 

^''""(""fcd      ^"  writing  with  the  claimant  that  an  order  of  reference 

be  made  by  the  court  or  judge  thereof  concerning  the 

same.     Upon  the  filing  of  such  agreement,  such  court  or 

judge  shall  make  the  order  accordingly. 

Oct.  u,  1862,         §  1138.    [1106.]     The  referee  shall  proceed  to  hear  and 

'■ determine  the  matter,  and  report  thereon  to  the  court, 

by  reitreo^  whcre  the  Order  of  reference  was  made,  in  the  same  man- 
ner and  with  like  effect  as  if  the  order  was  made  in  an 
action  or  suit  upon  such  claim. 
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§  1139.    [1107.]     If  the  executor  or  administrator  is^iLwei, 

himself  a  creditor  of  tlie  testator  or  intestate,  hia  claim,  — — 

duly  verified,  may  be  presented  to  the  court  or  judge  ^^I'JfCji^j 
thereof,  for  allowance  or  rejection;  but  the  allowance  of 
such  claim  by  such  court  or  judge  does  not  conclude  a 
creditor,  heir,  or  other  person  interested  in  the  estate,  in 
any  action,  suit,  or  proceeding  between  such  executor 
or  administrator  and  such  creditor,  heir,  or  other  person. 

§  1140.   [1108.]     If  the  court  or  judge  thereof  reject  oct  11.1864 

the  claim  of  the  executor  or  administrator,  either  in 

whole  or  in  part,  or  in  case  the  same  is  not  presented  for  msy  be  " 
allowance  as  provided  in  the  last  section,  the  executor  or  onthaieiii^ 
administrator  may  retain  the  amount  thereof  until  the  ■wount 
final  setCIement  of  his  accounts,  when,  if  the  same  is  joor  sia 
controverted  or  objected  to  by  any  person  interested  in 
the  estate,  the  right  of  the  executor  or  administrator  to 
have  the  allowance  claimed  shall  be  tried  and  deter- 
mined by  the  court.     If  the  claim  is  not  presented  to  the 
court  or  judge,  as  provided  in  section  1139  [1107],  before 
it  is  barred  by  the  statute  of  limitations,  such  claim  can- 
not be  allowed,  retained,  or  recovered- 


i  1141.  S&le  of  property,  how  made,  and  application  therefor. 

S  1142.  Order  of  aole  of  personal  property. 

3  1 143.  Sales  of  proporty  therennder,  and  maimer  thereof. 

S  1 144.  Penonal  property  may  be  told  at  private  tale.    Articlea  of,  BpeeiaUy 

bequeathed. 

S  U4S.  When  real  property  may  be  sold  where  tame  apecially  deviaed. 

f  1146.  FetitioB  for  order  of  tale  of  real  property,  what  shall  contain. 

g  1147.  Citati(»i  to  hein  and  dsrisaee  to  show  oanae. 

£  1148.  Service  of  citation. 

g  1 149.  Hearing,  and  order  of  eale. 

g  1150.  Sale,  how  mode;  teenrity  for  purchaBe-money,  how  taken, 

i  II6I.  Return  of  aale,  and  objsctiona  thereto. 

§  IIS2.  When  sale  confirmed  and  when  vacated, 

g  1 153.  EecitaU  in  conveyance,  and  effect  thereof, 

g  11C4.  When  real  property  may  be  sold  to  pay  legMT  or  exempt  ipedfio 

beqnett  from  sale. 
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§  1155.     Sole  o(  property  under  wilL 

g  1150.     Procaeding  in  case  property  appropriated  insnfficient. 

%  1 157.     Bcqaesta  and  legacies,  wlien  liable  for  debts. 

9  1158.     Sale  of  coDtnict  for  the  pnrcbaM  of  real  property. 

§1159.     Sale  subject  to  payroent*  to  ba  mads  on  contract;   UDdertoldn 

pnrcbaaer  ia  relation  thento. 
§  1 1  GO.     Assignment  of  contract,  and  affect  thereof. 
S  1 161.    Order  to  reileen  mortgaged  property, 
g  1 162.     Order  for  the  sale  of  mor^aged  property. 

%  1 1G.1.     Order  making  application  oE  proceeds  of  sole  of  mortgaged  prope 
9  1161.     Certain  sections  not  to  include  mortgage  foreclosed,  or  where 

has  been  commenced  for  that  purpose. 
9  1165.     When  debt  not  due,  how  satisfied, 
g  116G.     Effect  of  order  of  confirmation  of  sale;  purchase  by  executor  oi 

ministrator  void. 
9  1 1G7.     When  executor  or  administrator  may  avoid  frandnlent  or  void 

veyancea  or  judgments  of  the  deceased. 
%  lies.     Order  allowing  proceedings  therefor.  ^ 

§  1 1G9.     Disposition  of  property  recovered  on  each  proceeding. 

11,1862.         §  1141.   [1109.]    No  sale  of  the  property  of  an  est 

is  valid   unless  made  by  order  of  the  court  or  ju< 

erty.how  thereof,  as  in  this  title  prescribed,  unless  herein  ott 
li^""      wise  provided.     The  application  for  an  order  of  sale  si 

be  by  the  petition  of  the  executor  or  administrator,  t 
r. «?;        in  ease  of  real  property,  a  citation  to  the  heirs  and  oth 

interested  in  such  property. 

Salea  of  proparty  of  docodent.  claims  against  the  estate,  when 

—  No  sale  ia  valid  without  an  order  peraoualty  is  exhausted:    Wrigk 

of  court  or  petition  by  the  adminis-  Edward-i,  10  Or.  301, 
trator  and  citation  to  the  heirs  and        The  tender  of  the  amount  of  i 

others:    Wriglti  v,  Edtoardi,  10  Or.  gitimate  claim  against  the  decode 

301;  Oilmaitv.  Taylor,  5  Id.  89.    But  estate,  made  by  his  heir's  gno 

where  real  property  has  been  devised  conditioned  upon  tbe  asEignmen 

to  tmstees,  to  bo  held  by  tbcm  for  such  claim  to  tbe  party  making  t 

tbe  purpose  of  pajnng  the  testator's  tender,  is  invalid,  and  constitntf: 

debts,    and    the    residue    for    other  legal  ground  for  refusing  an  oiili 

purposes,    the    legal    title    vests    in  sale  o!  tbe  real  estate  to  pay  i 

them,  and  they  have  power  to  sell  claim:   Ifeiiiv.  Clark,  9  Or.  387. 
the  land  for  money  to  pay  the  debts,         A  sole  of  a  decedent's  real  ostat 

without  on  order  of  the  probate  court;  pay  debts,  by  virtue  of  an  order  of 

nor  is   it  necessary   that   such  sale  probate  court,  is  void  as  to  an  in 

should  be  confirmed  by  thsE  court:  heir  not  made  a  party  to  the  pro» 

Broien  v.  Bmam,  7  lib  W5.  ing,  and  for  whom  no  guardian 

In  an  order  oF  sale  of  property  of  appointed.       Such    proceedings 

deceased  persons,  amistakein  making  hostile  to  the  heirs,  who  ore  oe 

uptherecord  will  bo  prcsomed,  rather  sory  parties,  aud  the  probate  ct 

than  that  tfao  order  was  made  before  mnat  have  jurisdiction  of  the  per 

the  return  day:   RuatU  v.   Lewis,  3  as  well  as  tbe  subject-matter,  in 

Or.  380.  manner  provided  for  in  the  stat 

The  administrator  shall  sell  a«  much  or  the  sale  will  be  void:  Fid^  v. 

real  property  as  is  necessary  to  pay  loffg,  3  Or.  503.    One  who  purcb 
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D  file  a  oew  undsrta^iiig,  eto.,  with-    Lag  v.  BiUy,  4  Id.  392. 


§  1142.     [1110.]     Upon  the  filing  of  tbe  inventory,  or  Fet..!ii,ia9i.tL 
at  the  next  term  of  the  court,  the  executor  or  adininis-  orderot»™i« 
trator  may  make  an  application  to  sell  the  personal  prop-  property. 
erty  of  the  estate  for  the  purpose  of  paying  the  funeral  g^^^^     j^ 
charges,  expenses  of  administration,  the  claims,  if  any, 
against  tbe  estate,  and  for  the  purposes  of  distributiou; 
and  it  shall  be  tbe  duty  of  the  court  or  judge  to  grant 
,  such  order,  if  in  his  judgment  it  is  for  the  best  interest 
of  the  estate,  and  to  direct  and  prescribe  tbe  terms  of 
sale  upon  which  such  property  shall  be  sold,  whether  for 
casb  or  on  credit. 

§  1143.   [1111.]     Thereafter  the  executor  or  adrainis-  oct  11,1884 

trator  shall  sell  such  personal  property  from  time  to  time 

for  the  purposes  specified  in  the  last  section,  and  as  often  propenr 
and  as  much  thereof  as  may  be  necessary.     Such  sale  a^d 
shall  be  conducted  in  the  same  manner  as  a  sale  of  per- 
sonal  property  on  exAcution,  tmless  otherwise  provided 
in  this  title. 

§  1144.   [1112.]     If, upon  the  application  for  an  order  octu,iM% 

of  sale,  or  upon  a  subsequent  application  for  that  pur- 

pose,  it  appears  to  the  court  or  judge  that  it  would  be  propartr, 
for  the  interest  of  the  estate,  it  may  order  that  the  execu-  sojd  «  p"T»tt 
tor  or  administrator  may  sell  all  the  personal  property  Aiticiesot. 
of  tbe  estate  or  any  article  thereof  at  private  sale.     If  t^uea^ed. 
any  articles  of  personal  property  have  been  specially  he- 
queathed,  they  are  to  be  exempt  from  the  operation  of 
the  order  of  sale  so  long  as  any  property  of  the  estate 
not  specially  devised  or  bequeathed  remains  unsold  or 
appropriated  to  the  purposes  specified  in  section  1142 
[1110]. 

%  1145.   [1113.]     When  the  proceeds  of  the  sale  of  per-  oot  u,  i8«i, 

sonal  property  have  been  exhausted,  and  the  charges,  ex- 

penses,  and  claims  specified  in  section  1142  [1110]  have  propertxmftr 
not  all  been  satisfied,  the  executor  or  administrator  shall  whomwoo 
sell  the  real  property  of  the  estate,  or  so  much  thereof  as  JStili^' 
may  be  necessary  for  that  purpose.     If  any  of  such  real  mot.mil 
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ojtiLiMa     property  have  been  specially  devised,  it  shall  bo  exec 

from  the  operation  of  the  order  of  sale  in  the  same  m 

ner  as  personal  property  specially  bequeathed- 
oct.  11,1882.         I  114G.  [1114.]     The  petition  for  the  order  of  sale 
r~~     '         real  property  shall  state  the  amount  of  the  sales  of  j 
"ttipropetty''  s**"^^'  property,  the  charges,  expenses,  and  claims  s 
wjiaftooon-     unsatisfied,  so  far  as  the  same  can  be  ascertained,  a 
scription  of  the  real  property  of  the  estate,  the  condit 
and   probable  value  of  the   different  portions  or    1 
thereof,  the  amount  and  nature  of  any  liens  therei 
the  names,  ages,  and  residence  of  the  devisees,  if  a 
and  of  the  heirs  of  the  deceased,  so  far  as  known. 
ojLu.  18S2,         §  1147.   [1115.]     Upon  the  61ing  of  the  petition  a  ci 
— -    I        tion  shall  issue  to  the  devisees  and  heirs  therein  m 
vhlees'toehow  ^^ioned,  and  to  all  others  unknown,  if  any  such  there 
cwiontoeefi""  ***  appear  at  a  term  of  court  therein  mentioned,  not  1 
re«i property,   ^j^^j^  ^g^  ^^^^  ^f^gj.  jjjg  acrvice  of  sucVi  citatiou,  to  sh 
cause,  if  any  exist,  why  an  order  of  sale  should  not 
made  as  in  the  petition  prayed  for. 
0rt.ii,i8w,         §  1148.   [1116.]     Upon  an  heir  or  devisee  known  i 

resident  within  this  state  such  citation  shall  be  ser' 

uon.  and  returned  as  a  summons,  and  upon  an  heir  or  devi 

unknown  or  non-resident  it  may  be  served  by  publi 

tion,  not  less  than  four  weeks,  or  for  such  further  ti 

as  the  court  or  judge  may  prescribe.     When  service 

the  citation  is  made  by  publication,  there  shall  bo  pi 

lished  with  it  a  brief  description  of  the  property 

scribed  in  the  petition. 

Ort^ii.1861         §  1149.  [1117.]     If,  upon  the  hearing,  the  court  fi 

~    j       ~  that  it  is  necessary  that  the  real  property,  or  any  p 

ordetoriste.    tion  thereof,  should  be  sold,  it  shall   make   the  on 

accordingly,  and  prescribe  the  terms  thereof,  whether 

cash  or  credit,  or  both;  and  if  the  court  find  that  st 

property  cannot  be  divided  without  probable  iojury  a 

loss  lo  the  estate,  it  may  order  that  it,  or  any  speci 

lot  or  portion  thereof,  shall  be  sold  wholly,  whether  oth 

wise  necessary  or  not. 

'><^'=M>^'i'       §1150.   [IIIS.]     Upon  the  order  being  made,  the  e: 


,v  Google 


Tit.  VI,  3 1153]  SALE  OF  PROPERTY.  73I 

culor  or  admiuistrator  shall  sell  the  property  therein  Oct1t1.1g7a.a1. 
specified,  upon  the  terms  therein  directed,  and  in  the  etit,  how 
manner  herein  otherwise  provided.     Such  sale  shall  be  secorityror 
made  in   the  same  manner   as  like   property  is  sold  on  mooi^ow 
execution;   provided,    however,   that    the    judge   may,    jf '^'"'■ 
thought  best,  order  said  property  to   be  sold  on  the 
premises.    When  the  sale  is  upon  credit,  the  executor  or 
administrator  shall  take  the  note  of  the  purchaser  for 
the  purchase-money,  with  a  mortgage  upon  the  property 
to  secure  the  payment  thereof. 

LttWBoE  1876,  p.  11. 

§  1151.   [1119.]    At  the  term  of  court  next  following  oct.u.i884 

the  sale  of  real  property,  the  executor  or  administrator 

shall  make  a  return  of  his  proceedings  concerning  such  and  ^jmuc^ 
sale.     At  such  term,  any  of  the  persons  cited  to  appear 
on  the  application  for  the  order  of  sale  may  file  his  ob- 
jections to  the  confirmation  of  such  sale. 

§1152.    [1120.]     Upon   the   bearing,  the  court  shall  0(*ti,ieas. 

confirm  the  sale,  and  decree  that  the  executor  or  admin- 

istrator  make  a  conveyance  to  the  purchaser,  unless  it  flmedana 
appear  that  there  were  irregularities  in  the  salp,  or  that 
the  sum  bidden  for  the  property  is  disproportionate  to 
the  value  thereof,  and  that  a  sum  exceeding  such  bid  at 
least  ten  per  centum,  exclusive  of  the  expenses  of  a  new 
sale,  may  be  obtained  therefor,  in  either  of  which  cases 
the  court  shall  make  an  order  vacating  tlie  sale,  and 
directing  that  the  property  be  resold;  and  upon  such 
second  sale,  the  property  or  any  specific  portion  or  lot 
thereof  ordered  to  be  resold  shall  be  sold  aa  if,  no  pre- 
vious sale  had  taken  place.  In  case  no  objections  are 
made  to  the  confirmation  of  the  sale  as  provided  in  sec- 
tion 1151  [1119],  the  court  shall  nevertheless  examine 
the  proceedings  concerning  such  sale,  and  if  it  appear 
proper,  may  make  the  order  of  resale  provided  for  in  this 
section,  in  the  same  manner  and  with  like  effect  as  if  oh- 
jections  had  been  filed  thereto. 

g  1163.   [1121.]    A  conveyance  executed  by  an  execu-  oct.B<,ie8a.fti. 
tor  or  administrator  shall  set  forth  the  date  of  the  order 
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Oct  a.  1382,  )L  directing  the  rate  [sale],  and  the  book,  number  i 
Recitaii  la  and  page  containing  the  same,  and  the  date  of  th( 
Md  effect  confirming  the  sale  and  directing  the  conveyanc 
the  book,  number  thereof,  and  page  containing  the 
and  the  title  of  the  court  making  such  orders,  anc 
operate  to  convey  all  the  estate,  right,  and  interest 
testator  or  intestate  in  the  premises  at  the  time 
death. 

Laws  of  1SS2,  p.  K. 

^tii.i8B2.  g  1154.   [1122.]    When  a  testator  ehall  have  sp. 

-; bequeathed  any  specific  article  of  personal  prope 

properly  mB?    given  any  legacy  by  will,  and  there  shall  not  be  sul 

JM^yo^eg-    personal  property,  besides  such  specific  article  i 

b^ot  from    value  of  such  legacy,  to  pay  the  funeral  charges,  ex 

of  administration,  and  claims  against  the  estat 

executor  or  administrator  shall  obtain  an  order 

the  real  property  sufficient  to  make  up  the  deficier 

the  manner  hereinbefore  provided. 

c«Lii.ie»i         §1155.   [1123.]    When  the  testator  shall  make  i 

ion  in  his  will  for  the  sale  or  disposition  of  all  < 

Sue  oi  prop.  .  ... 

w^ii."''  particular  portion   of  his  estate,  for  the  payrat 

funeral  charges,  expenses  of  administration,  or  of  i 

10  Or.  18,.  against  the  estate,  the  property  so  appropriated  n 
sold  or  disposed  of  as  directed,  by  the  executor  or  a 
istrator  with  the  will  annexed,  without  an  order 
court  therefor;  but  he  shall  be  bound  to  conduct  tl 
and  make  a  return  thereof  in  all  respects  as  if  it 
made  by  order  of  the  court,  unless  there  are  special 
tiona  in  the  will  concerning  the  manner  and  ter 
sale,  in  which  case  he  shall  be  governed  by  such 
tiona  in  such  respects. 

Bale  without  order  of  court.  —  order  of  court;  nor  U  it  n< 
The  teataitor  having  devised  real  prop,  that  auob  sale  be  confirmed,  i 
erty  to  the  executore  aa  troateas,  for  in  Each  a  devise  no  expreaa  j 
the  purpose  of  paying  hia  debts,  and  ^ven  to  iell  the  property,  snc 
the  residue  to  1)0  held  for  other  apeoi.    u  implied,  sals  beins 


§  1156.   [1124.]     If  the  provision  made  by  the  w 
-  the  property  thereby  appropriated,  be  insufficient  fi 
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purpose  intended,  the  remaining  portioQ  of  tno  estate  o«}|", imi. 
may  be  sold  for  that  purpose,  according  to  the  provisions  ptoceedinn  in 
of  this  title.  a?;^r?|?ffiel 

§1157.  [1125.]    The  property,  real  and  personal,  given  ^fe't      """ 
by  the  will  to  any  devisee  or  legatee,  is  liable  for  the  pay-  ocl  n,  lecx 

ment  of  the  funeral  charges,  expenses  of  adminiBtration, 

and  of  claims  against  the  estate,  and  if  there  be  more  iegacica.when 
than  one  such  devisee  or  legatee,  then  in  proportion  to  ^ebu. 
the  value  or  amount  of  the  several  devises  or  legacies; 
except  that  specific  devises  and  legacies  shall  be  exempt 
from  such  liability,  if  such  appear  to  have  been  the  in- 
tention of  the  testator,  and  there  be  other  sufficient  prop- 
erty to  satisfy  such  charges,  expenses,  and  claims. 

§1158.   [1126.]    If  the  deceased  was,  at  the  time  of  oct.  u,  1862, 

his  death,  a  party  to  a  contract  for  the  purchase  of  real '■ 

property,  his  interest  in  such  real  property  by  virtue  of  iruttorTbe 
such  contract  may  be  sold  in  the  same  manner  as  if  such  f^propettv. . 
contract  bad  been  executed  in  the  lifetime  of  the  de- 
ceased, by  a  conveyance  to  him  of  such  property  accord- 
ing to  the  legal  effect  and  terms  of  such  contract. 

§  1159.   [1127.]     If  there  be  any  payments  due,  or  to  on,  u,ibo2. 
become  due,  on  such  contract  to  the  vendor  of  the  de-  ^^^ 


ceased,  the  sale  is  made  subject  thereto,  and  before  the  Mylife^l^io  *° 
same  can  be  confirmed,  or  the  contract  assigned  to  the  conTiS^L"" 
purchaser,  such  purchaser  shall  execute  an  undertaking  '^'.'"'^IJ'^fiJ^""', 
with  one  or  more  sufficient  sureties,  in  an  amount  not  iherp'"'"" 
less  than  double  the  value  of  all  the  payments  then  due, 
or  to  become  due,  for  the  benefit  of  whom  it  may  concern, 
to  be  void  upon  the  condition  that  such  purchaser  will 
make  all  such  payments  according  to  the  terms  of  such 
contract,  and  indemnify  the  executor  or  administrator, 
01  others  whom  it  may  concern,  gainst  all  damages,  costs, 
and  expenses,  by  reason  of  any  covenant  or  agreement 
contained  in  such  contract, 
g  1160.   [1128.]    The  order  of  confirmation  of  such  oct  11,  laea, 

sale  shall  direct  the  executor  or  administrator  to  make 

an  assignment  of  such  contract  to  the  purchaser,  which  coDtra^'itDd 
assignment  shall  vest  in  the  purchaser,  his  heirs  and  as-  ^  °° 
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signs,  all  the  estate,  right,  and  interest  of  the  deceased 

at  the  time  of  his  death  in  such  real  property,  and  give 
X^Dd'  to  the  purchaser  the  same  rights  and  remedies  against 

the  vendor  thereof  as  the  deceased  would  have  had  or 

heen  entitled  to  if  living. 
0^.1861         §1161.   [1129.]     If  the  deceased  left  any  property,  real 
or  personal,  under  mortgage,  and  did  not  devise  or  pro- 
redeem  mort-    vide  for  the  redemption  of  the  same  by  will,  the  court  or 

B«ged  prop-  '^  • 

erty.  judge  thereof,  upon  the  application  of  the  executor  oi 
U0I.21D.        administrator,  or  the  application  of  an  he^r  or  creditor, 
or  other  person  interested  in  the  estate,  may  order  the 
executor  or  administrator  to  redeem  such  property  out  of 
the  proceeds  of  the  other  personal  property,  if  it  appeal 
that  such  redemption  would  be  for  the  interest  of  the  es- 
tate, and  not  prejudicial  to  creditors. 
001.^1,1862,         g  HG2.   [1130.]     If,  upon  such  appUcation,  such  re- 
demotion  be  deemed  not  proper,  or  inexpedient,  the  court 

tlrder  for  the        ,      ,,  ,  ,  ,,..,->  . 

sale  oi  mort-     shall  Order  such  property  to  be  sold,  in  like  manner  and 

ga^^  prop-  tr       r         J  i 

erty.  with  like  effect  as  is  provided  in  other  cases  of  the  sale 

of  real  property  by  this  title;  and  the  conveyance  to  the 
purchaser  shall  operate  to  convey  to  him  all  the  estate, 
right,  and  interest  which  the  deceased  would  have  had 
in  the  property  had  not  the  same  been  mortgaged  by  him. 
p^pim         §1163.   [1131.]     Ten  days  before  making  an  order  for 

the  application  of  the  proceeds  of  such  sale,  the  mortga- 

Bppi!c«tion  oi  gee,  or  other  person  to  whom  the  debt  which  is  secured 

pn)C«edsol         a      j  c 

Bued'proT'    ^y  such  mortgage  is  payable,  shall  be  cited  to  appear  and 
•^'  show  the  amount  of  his  debt,  and  make  his  objections,  if 
any,  to  the  report  of  the  expenses  of  the  proceeding  and 
sale  as  claimed  by  the  executor  or  administrator,  and 
thereupon  the  court  shall  order  that  the  proceeds  of  the 
sale  be  first  applied  to  the  payment  of  the  proper  ex- 
penses of  the  proceeding  and  sale,  and  secondly,  to  the 
satisfaction  of  such  debt,  and  the  residue,  if  any,  in  due 
course  of  administration. 
o^,i8<B  §1164.   [1132.]     Sections   1161    [1129],  1162  [1130], 
and  1163  [1131]  shall  not  be  construed  to  include  a  mort- 
gage which  has  been  foreclosed,  or  upon  which  a  suit  haa 
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CM^i,iW2,         §1168.   [1130.]     If  Upon  the  application  it  appei 
such  court  or  judge  that  tha  assets  are  inaufficien 

OrdeiLUowIng  ,,  ■.■•,■,■,  ■,     , 

proceedingi     the  purposQS  speciued  in  the  last  section,  and  that 

probable  that  the   conveyance,  transfer,  judgmen 

decree  was  made,  suffered,  consented  to,  or  proc 

with  the  intent  or  in  the  manner  specified  in  the 

section,  it  shall  make  the  order  directing  the  procee( 

to  be  commenced  and  prosecuted  as  to  any  or  alt  o 

matters  alleged  in  the  petition  and  necessary  to  8U 

the  deficiency  in  the  assets. 

Jm7^"^  §  1169.   [1137.]    The  property  recovered  by  mea 

~      ~      ~  any  proceeding  in  pursuance  of  the  last  two  aectio 

propeiy  ro-     to  be  sold  and  appropriated  to  supply  the  deficiency 

J^=JJ  proceed-  tioned  in  section  1166  [1134],  in  the  same  mann 

other  like  property;  but  the  right  to  or  interest  ii 

surplus,  if  any,  remains  as  if  such  proceeding  hac 

been  allowed  or  commenced. 


TITLE  VII. 
OF  THE  ACCOUNTS  OP  EXEGUTOBS  ASD  ADMDOSTRAl 
i  1170.    Wheo  filed,  aod  wh&t  to  contain. 
9  1171.    Proceeding  if  admlnutrator  DCglect  to  file  mi  aoeount. 
9  1172.    Ordor  for  the  payment  of  expansea,  durges,  and  daiml. 
g  1173.    Fin#l  account,  when  filed,  and  what  to  contain. 
9  1174.    ObjectiouB  to  final  acconnt,  by  whom  and  when  made. 
9  1 17S.    Decree  upon  final  acconnt,  and  effect  thereof. 
3  1176.    Adminiitrator  chargeable  with  the  amount  of  inventory. 
9  1177.    For  what  he  ia  reBpooaible,  either  of  incraaaa  or  deereaaa 

ertate. 
g  117S.    Expenses  and  compentation  of  adminiitrator. 
I  1179.    Sameaubject. 
%  1180.    Amount  of  compensation. 

g  1181.    Proceeding  in  a  case  of  neglect  to  file  final  acoonnt. 
S  1182.    Adminiatrator  may  componnd  for  debt  dne  estate. 

g  1170.   [1138.]     An  executor  or  administrator 

-  within  six  months  from  the  date  of  the  notice  ol 

and    appointment,  and  every  six  months  thereafter,  unti 


«henflisdan&  administration  is  completed  and  he  is  discharged 

wbattoGon-  .  ^  ' ,.    i   i       i  - 

'•lO'  his  trust,  render  an  account,  verified  by  his  own  < 
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ley  received  and  expended  by  him,  from  whom  re-        ^^^^  , 
ed  and  to  whom  paid,  with  the  proper  voucher  for  J3mi"^5™Sot 
I  payments,  the   amount  of  the  claims  presented  "hatwooi" 
nst  the  estate,  and  allowed  or  disallowed,  aud  the  ^°' 
le  of  the  claimants  of  each,  and  any  other  matter  uor.igg. 
sssary  to  show  the  conditions  of  the  affaira  thereof. 

1171.  [1139.]     An  executor  or  administrator  who  oj^i.  i»i. 

1  foil  to  file  an  account  as  required  in  the  last  sec- ' 

,  may  be  required  by  a  citation,  ordered  by  the  court  »dnHniMr»tor 

,'  ^  ,,  ,,  ,,.  neglect  loflte 

idge,  to  appear  and  do  so,  either  upon  the  apphcation  ">  "ceoiurt- 

n  heir  or  creditor,  or  other  person  interested  in  the 

te,  or  without  it.     If  the  executor  or  administrator 

se  or  neglect  to  appear  when  cited,  or  to  file  the  ac- 

it  OS  required,  he  may  be  punished  for  a  contempt, 

y  warrant  of  the  judge  be  committed  at  once  to  close 

ody  in  the  jail  of  the  county,  until  he  consent  to  do 

1172.  [1140.]    At  the  first  term  of  the  court  after  oct.ii,ue% 

filing  of  the  first  semi-annual  account  and  each  semi- 

aal  account  thereafter,  the  court  shall  ascertain  and  ineD"o°i^'' 
rmine  if  the  estate  be  sufficient  to  satisfy  the  claims  chirgeB,  uid 
euted  and  allowed  by  the  executor  or  administrator, 

lin  the  first  six  months  or  any  succeeding  period  of  "'^'-i*'- 
nonths  thereafter,  after  the  date  of  the  notice  of  his 
ointment,  after  paying  the  funeral  chargea  and  ex- 
les  of  administration;  and  if  so,  it  shall  so  order  and 
ct;  but  if  the  estate  be  insufficient  for  that  purpose, 
lall  ascertain  what  per  centum  of  such  claims  it  is 
cient  to  satisfy,  and  order  and  direct  accordingly. 

1173.  [1141.]    When   the  estate  is   fully  admiuis- octu.iwit 

d,  it  shall  be  the  duty  of  the  executor  or  administra-  — — 

to  file   his  final  account.     Such  account  shall  be  vhenfliedud 
fied  by  his  own  oath,  and  contain  a  detailed  state-  tain. 

it  of  the  amount  of  money  received  and  expended  by 
,  from  whom  received  and  to  whom  paid,  and  refer 
he  vouchers  for  such  payments,  and  the  amount  of 
ley  and  property,  if  any,  remaining  unexpended  or 
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propriated.  Upon  the  filing  of  the  final  account; 
art  or  judge  thereof  shall  make  an  order  direc 
tice  thereof  to  be  given  in  the  same  manner  as 
tice  of  an  appointment  of  an  executor  or  administr 
d  appoint  a  day  at  some  term  subsequent  thereto 
e  hearing  of  objections  to  such  final  account  and 
:tlement  thereof, 

§1174.  [1142.]  An  heir,  creditor,  or  other  persoi 
rested  in  the  estate  may,  on  or  before  the  day  appoi 
r  such  hearing  and  settlement,  file  his  objections  tl 
,  or  to  any  particular  item  thereof,  specifying  the 
;uiar3  of  such  objections;  but  no  creditor  shal 
.owed  to  object  to  such  account  whose  claim  has 
Lislied,  as  allowed  by  the  executor  or  administrate 
tablished  by  judgment  or  decree. 
§  1175.  [1143.]  Upon  the  hearing,  the  court 
ve  a  decree  allowing  or  disallowing  the  final  ace 
;her  in  whole  or  in  part,  as  may  be  just  and  right; 
ch  decree  in  any  other  action,  suit,  or  proceedinf 
een  the  parties  interested  or  their  representativ 
imary  evidence  of  the  correctness  of  the  accoui 
ereby  allowed  and  settled. 

§  1176.  [1144.]  An  executor  or  administrat( 
largeable  in  his  account  with  all  the  property  o: 
tate  which  may  come  into  his  possession,  at  the  ' 

the  appraisement  contained  in  the  inventory,  ei 

in  this  title  otherwise  provided. 
§  1177.  [1145.]  He  shall  not  make  profit  by  th 
ease  in  value  of  the  property  of  the  estate,  nor  s 
S3  for  the  decrease  in  value  or  the  destruction  tht 
ithout  his  fault;  and  if  any  of  the  property  of  the  e 
II  for  more  than  its  appraised  value,  he  shall  ace 
r  the  excess,  and  if  any*uch  property  sell  for  less 
i  appraised  value,  he  shall  not  be  responsible  foi 
ss,  unless  occasioned  by  his  fault.  He  shall  not  b 
mntable  for  the  debts  due  the  estate,  if  it  appear 
ley  remain  uncollected  without  his  fault.  He  shal 
irchase  any  claim  against  the  estate  which  he  repres 
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and  if  he  satisfies  any  sach  claim  for  less  than  its  nominal  9^^^  ^'^ 

value,  he  is  only  entitled  to  charge  in  his  account  the 

Sam  actually  paid. 

1 1178.    [1146.]     An  executor  or  administrator  shall  Oct  u,  ibb% 

be  allowedj  in  the  settlement  of  his  account,  all  necessary ■-  •  - 

expenses  incurred  in  the  care,  management,  and  set-  compeD^'on 
tlemeDt  of  the  estate,  including  reasonahle  attorney  fees  tcatoi. 
in  any  necessary  litigation  or  matter  requiring  legal  ad- 
vice or  counsel.  For  his  services  he  shall  receive  such 
compensation  as  the  law  provides;  but  when  the  de- 
ceased, by  his  will,  has  made  special  provision  for  the 
compensation  of  hia  executor,  such  executor  is  not  en- 
titled to  any  other  compensation  for  his  services,  unless 
he  shall,  within  ten  days  after  his  appointment,  subscribe 
and  file  with  the  clerk  a  written  declaration  renouncing 
the  compensation  provided  by  the  will. 

8 1179.   [1147.]     Notwithstanding    the    provision    in  Oct.u.iso2. 

the  will  for  the  compensation  of  an  executor,  if  the  estate  —-^ 

be  insufficient  to  satisfy  the  claims  against  it,  the  court  reduceoom- 
ahall  reduce  such  compensation  so  far  as  may  bo  neces-  viaedb/win. 
sary  to  satisfy  such  claims,  to  an  amount  equal  to  what 
the  executor  would  have  been  entitled  if  no  such  provis- 
ion had  been  made. 

§1180.  [1148.]     The  compensation  provided  by  law  Oct.  11.  laaa; 

for  an  executor  or  administrator  is  a  commission  upon 

the  whole  estate  accounted  for  by  him,  as  follows: —  compenuuion 

1.  For  the  first  thousand  dollars,  or  any  less  sum,  at  «;«f^,"VJ"; 
the  rate  of  seven  per  centum  thereof; 

2.  For  all  above  that  sum  and  not  exceeding  two  thou-  "  °'-  '^■ 
Band  dollars,  at  the  rate  of  five  per  centum  thereof; 

3.  For  all  above  two  thousand  and  not  exceeding  four 
thousand  dollars,  at  the  rate  of  four  per  centum  thereof; 

4.  For  all  above  the  last  mentioned  sum,  at  the  rate  of 
two  per  centum  thereof. 

In  all  cases,  such  further  compensation  as  is  just  and 
reasonable  may  be  allowed  by  the  court  or  judge  thereof, 
for  any  extraordinary  and  unusual  services,  not  ordi- 
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?ui&*'  ^^     narily  required  of  an  executor  or  administrator  in 

discharge  of  bis  trust. 

j*m"'^*^         §1181.   [1149.]     Before  the  time  appointed  for 

Proceeding.  In  hearing  and  settlement  of  "a  final  account,  the  execi; 

tofl'iB nSif'*"*  or  administrator  shall  file  with  the  clerk  a  copy  of 

"*°'""'         notice  thereof,  with  the  proper  proof  of  its  publicat 

as  directed.     An  executor  or  administrator  who  shall 

to  file  his  final  account  as  provided  in  section  1173  [11 

may  be  proceeded  against  in  like  manner  and  with  1 

e£fect  as  provided  in  section  1171  [1139],  in  case  of  f 

ure  to  file  a  semi-annual  account. 

?j1w''^"^         §1182.  [1150.]    Whenever  a  debtor  of    a  deces 

Admiai5ir»io    P®^**"  ^^  Unable  to  pay  all  his  debts,  an  executor  or 

pound''"r       administrator,  by  order  of  the  court  or  judge  ther 

eft^ie.''''^        ™ay  compound  with  him  and  give  him  a  discharge  uj 

receiving  a  fair  and  just  proportion  of  his  effects;  bu 

such  compounding  is  procured  or  induced  by  the  fi 

or  fraudulent  representations  or  conduct  of  such  deb 

such  payment  shall   only  operate  to  discharge  a  1 

amount  of  the  debt. 

TITLE  Vril. 
OF  THE  PAYMENT  OF  CLAIMS  AND  CHABOES. 
S  1183.     Order  of  payment  of  cbargeB  uid  clainu. 
g  I1B4.     Proceeds  of  real  property  to  be  applied  ia  aotisEaotion  of  lien. 
%  1IS6.     How  judgment  or  decr«e  may  be  satigfied  when  given  in  Ijfatii 

deceased. 
§  1IS6.     If  estate  insufficicat,  payment  to  be  in  proportion. 
S  11S7-     Funeral  charges,  who  nay  incur  them,  and  when  allowed. 
g  118S.     Administrator  may  retain  compensation  and  expenses. 
S  1 189.     Debts  not  due  or  contingent,  how  paid. 
g  I IDO.     Administrator  liable  to  creditor  personally,  when, 
g  1191.     Distribution  and  payment  of  legacies,  when  decreed. 
§  1192.     When  real  property  discharged  from  administration. 
S  1 193.     Appticatian  of  heir  or  other  person  for  share  of  estate, 
g  IIM.     Notice,  and  proceedings  thereon. 
§  1195.     Qualifications  of  sureties  in  undertaking  and  coats. 
§  1196.     Application  for  decree  to  refund. 
31I9T.    Proceeding  thereon,  and  how  decree  enforced. 

Feb.»,iwi.         g  1183.   [1151.]    The  charges  and  claims  against 
estate  which  have  been  presented  and  allowed,  or  ] 


,v  Google 


Tit.  Vm,  9  ]]86.]    PAYME^n;  OF  CLAIMS  AND  CHABQE8.  74X 

aenteci  and  disallowed,  but  subsequently  established  by  Feb.  20,  uei. 

judgment  or  decree  within  the  first  six  months  after 

the  date  of  the  notice  of  appointment  of  the  executor  or  meotofchargei 

^  »nd  claims- 

administratoT,  shall  be  paid  in  the  following  order,  and  at  isei,  p.  se. 
those  presented  and  allowed  or  established  in  like  man-  ""■■■***■ 
uer  within  each  succeeding  period  of  six  months  there- 
after, during  the  continuance  of  the  administration,  in 
the  same  manner:  1.  Funeral  charges;  2.  Taxes  of  what- 
ever nature  due  the  United  States;  3.  Expenses  of  last 
sickness;  4.  Taxes  of  whatever  nature  due  the  state,  or 
any  ooauty  or  other  public  corporation  therein ;  5.  Debts 
preferred  by  the  laws  of  the  United  States;  6.  Debts 
which,  at  the  death  of  the  deceased,  were  a  Hen  upon  his 
property,  or  any  right  or  interest  therein,  according  to 
the  priority  of  their  several  liens;  7.  Debts  due  em- 
ployees of  decedent  for  wages  enriied  within  the  ninety 
days  immediately  preceding  the  death  of  the  decedent; 
8.  All  other  claims  a.ainst  the  estate. 

§  1184-   [1152.]    The  preference  given  by  subdivision  oct.ii,  iss^ 

6  of  the  last  section  shall  only  extend  to  the  proceeds  of 

the  property  upon  which  the  lien  exists,  and  as  to  such  real  propcny. 
proceeds  such  debt  is  to  be  preferred  to  any  of  the  classes  id  eaiiafectioa 
mentioned  in  such  section,  other  than  the  taxes  upon 
such  property. 

§  1185.   [1153.]     If  such  debt  has  been  established  by  octn,  18S2. 

judgment  or  decree  against  the  deceased  in  his  lifetime,  ■ -— 

such  judgment  or  decree,  if  the  proceeds  of  the  personal  ordecrea^veii 

property  be  not  suffleient  to  satisfy  it,  may,  in  the  dis-  ^f*i^*^ 

cretion  of  the  court  or  judge  thereof,  be  either  satisfied 

from  the  proceeds  of  the  sale  of  the  property  by  the""''^"" 

executor  or  administrator,  upon  which  it  is  a  lien,  or 

enforced  by  execution  against  such  property.     Such  sale 

by  the  executor  or  administrator  discharges  the  property 

from  the  lien  of  the  judgment  or  decree,  but  the  same 

attaches  to  the  proceeds  thereof,  after  deducting  there< 

from  the  expenses  of  sale. 

g  1186.  [1154.]     Except  as  specially  provided  in  the  0etu,un, 
last  three  sections,  if  the  estate  be  insufficient  to  pay  all ■ 
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ociMi,  180%     the  claitna  and  chargea  of  any  one  class,  payable  wit 

any  period  of  six  months  during  the  odministratioD 

ficienttop&T    provided  in  section  1183  [11511,  each  creditor  of  a 
clumioione     '  i.  j- 

mSSTEiin    ^^^^  ^^"•'■^  "^  P*^^"  ^"^  proportion  to  the  amount  of 

proportion,      claim,  and  not  otherwise. 

'Oct.  11,  )B6j.  g  1187.    [1165.]    The  executor  named  in  the  will 

—  if  there  be  none,  or  if  he  do  not  attend  to  it,  then 

chulei.i*ho    husband,  widow,  or  next  of  kin,  in  the  order  he] 
ihem.  ana       named,  are  authorized  to  incur  funeral  chargea,  on 

when  alloived.  ° 

count  of  the  estate,  in  the  burial  of  the  deceased  be 
administration  of  the  estate  is  granted;  and  the  bu 
of  the  deceased  may  be  in  a  manner  and  at  a  cost  acci 
iug  to  his  circumstances  and  condition  in  life,  but 
funeral  charges,  except  those  necessary  to  give  the 
ceased  a  plain  and  decent  burial,  shall  be  allowed  ou 
the  estate  where  the  assets  are  not  sufficient  to  sat 
all  other  claims  against  it,  including  the  legacies 
devises,  if  there  be  any. 
001.11,1662,  §1188.  [1156.]  The  executor  or  administrator  i 
retain  in  his  hands,  in  preference  to  any  claim  or  chi 

AdmlnlBtratoT  ....  ....  .-,. 

ntt.7  retain      against  the  estate,  the  amount  of  his  own  compensal 

compensatlOD      °  .      t      . 

imdeKpenaei.  and  the  oocessary  expenses  of  admmistratioc. 
octii,  lica,         §  1189.   [1157.]    A  debt  due  and  payable  is  not 

titled  to  preference  over  one  of  the  same  class  not  ( 

prcoDtinjgcni,  if  the  latter  be  presented  within  the  same  period, 
debt  not  due,  whether  contingent  or  absolute,  upon 
ing  presented  shall,  if  absolute,  be  satisfied  by  the  i 
ment  of  such  sum  as  the  court  or  judge  thereof  i 
prescribe  by  order,  to  be  equal  to  its  present  value, 
if  contingent,  by  the  payment  into  court  for  the  ben 
of  the  creditor,  subject  to  the  contingency,  of  a  sun 
be  ascertained  in  like  manner,  equal  to  its  present  va 
pj^ji.i»H,  §1190.  [1158.]  When,  upon  the  filing  of  a  se 
annual  account,  an  order  is  made  determining  and  ] 
liredi-  scribing  the  amount  of  assets  applicable  to  the  cla 
then  presented,  as  provided  in  section  1172  [1140],  thi 
after  the  executor  or  administrator  is  personally  lii 
to  each  creditor  included  in  such  order  for  such  amoi 
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g  1191.   [1159.]     If  all  the  charges  and  claims  shall  oclilibsi. 
have  been  satisfied  upon  the  first  distribution  of  the ■ 

.  .  ,  ,  ,  Dlittlbotlon 

assets,  or  as  soon  thereafter  as  they  may  be,  the  court  or  andpsrioBnt 
judge  thereof  shall  direct  the  payment  of  legacies  and  '''6°  aa««*a- 
the  distribution  of  the  remaining  proceeds  of  the  per- 
sonal property  among  the  heirs  or  other  persons  entitled 
thereto. 

§  1192.   [1160.]     The  real  property  of  the  deceased  is  octii.isea, 

the  property  of  those  to  whom  it  descends  by  law  or  is 

devised  by  will,  subject  to  the  possession  of  the  executor  propertr  dia- 
or  administrator,  and  to  be  applied  to  the  satisfaction  of  aamftis- 
claims  against  the  estate,  as  by  this  chapter  provided; 
but  upon  the  settlement  of  the  estate,  and  the  tormina-  '**^-^' 
tion  of  the  administration  thereof,  so  much  of  such  real 
property  as  remains  unsold  or  unappropriated  is  dis- 
charged from  such  possession  and  liability  without  any 
order  or  decree  therefor.     But  if  there  be  any  surplus 
of  the  proceeds  of  the  sale  of  such  real  property,  or  any 
part  thereof,  the  court  or  judge  thereof  shall  order  and 
direct  a  distribution  of  such  surplus  among  those  who 
would  have  been  entitled  to  such  land  if  the  same  bad 
not  been  sold. 

§  1193.  [1161.]     At  anytime  after  the  filing  of  the  oj{-giM«% 

first  semi-annual  account,  any  heir,  devisee,  or  legatee 

may  apply  to  the  court,  by  petition,  for  an  order  that  he  heS  or  other 
have  the  possession  and  rents  and  profits  thereof  of  the  JJSSJ."'"^ 
portion  of  the  real  property  to  which  he  may  be  entitled, 
and  that  payment  be  made  to  him  of  his  legacy  or  dis- 
tributive share  of  the  personal  property  of  such  estate,  aa 
the  case  may  be. 

§1194.   [1162.]     Notice  of  the  application  shall  be  p,^gi".  i««. 
given  to  the  executor  or  administrator  ten  days  before  ~-~,     - — - 

°  "  Notice  of  >ppU. 

the  term  at  which  it  is  made.     If  upon  the  hearing  it  SJJJ"^^',"' 
appear  that  the  estate  is  but  little  in  debt,  the  court  in  ^^'^°- 
its  discretion  may  grant  the  petition  or  some  part  thereof, 
upon  the  condition  that  such  applicant  file  with  the  clerk, 
within  a  time  in  the  order  specified,  an  undertaking, 
with  one  or  more  sufficient  sureties,  for  the  benefit  of 
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whom  it  may  concern,  in  a  sum  double  the  value  of  sucli 
real  property,  legacy,  or  distributive  share,  to  be  void 
upon  the  condition  that  such  heir,  legatee,  or  devisee  will 
pay,  when  required,  his  proportion  towards  satisfying 
any  claim  against  the  estate. 

§  1195.  [1163.]  The  sureties  in  such  undertaking 
shall  have  the  same  qualifications  as  sureties  in  bail 
upon  arrest,  and  shall  justify  before  the  court  or  judge 
thereof  in  like  manner.  The  costs  of  the  proceeding 
shall  be  paid  by  the  applicant. 

g  1196.  [1164.]  If,  after  the  giving  of  such  under- 
taking, it  shall  become  necessary  to  satisfy  any  claim 
against  the  estate,  to  require  the  payment  of  all  or  any 
part  of  the  sum  therein  specified,  it  shall  be  the  duty  of 
the  executor  or  administrator  to  apply  by  petition  to  the 
court  for  a  decree  to  that  effect.  Notice  of  the  applica- 
tion shall  be  given  to  the  party  filing  the  undertaking, 
ten  days  before  the  term  at  which  the  application  is 
made. 

§  1197.  [1165.]  If,  upon  the  hearing,  it  appear 
necessary  and  proper  that  such  payment  should  be 
made,  the  court  shall  decree  accordingly,  specifying 
therein  the  amount  to  be  paid,  and  within  what  time; 
and  if  the  amount  be  not  paid  within  the  time  specified, 
the  decree  may  be  enforced  gainst  such  party  and  the 
sureties  in  the  undertaking,  by  execution,  in  the  same 
manner  as  a  decree  in  the  circuit  court. 
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CHAPTER  XVI. 

OF  THE  STYLE  OF  PROCESS,  AND  TAKING  EFFECT 
OF  ACT. 

8 1106.    Stjis  of  process. 

g  1199.    When  Mt  take*  effect 

§  1198.   [1166.]    All  process  authorized  by  this  code,  ^gj^""* 
to  be  issued  by  any  court  or  officer  thereof,  shall  run  in  - 
tha  name  of  the  state  of  Oregon,  and  be  signed  by  the  p 
officer  issuing  the  same;  and  if  such  process  b$  issued  by 
a  clerk  of  a  court,  bo  shall  affix  thereto  his  seal  of  office. 
In  all  actions,  suits,  or  proceedings  by  or  against  the 
state,  it  is  to  be  styled  the  state  of  Oregon. 

Proceaa.  — A  Bummons  is  not  pro-    the  atata:  £aUtj/  t,    WHUami,  6  Or. 
cen,  and  need  not  nm  in  the  naine  of    71. 

§  1199.   [1167.]    This  act  shall  take  effect  from  anu  og^".  is«* 
after  a  day  to  be  appointed  by  the  governor,  when  the  ~    ~~" 
same  is  printed  and  distributed,  and  notice  thereof  shall  '•^e  effect 
be  given  by  the  governor,  by  proclamation,  published  in 
three  weekly  newspapers  in  this  state,  for  three  weeks 
before  the  day  appointed  for  the  same  to  take  effect. 


,v  Google 


ivGoogle 


CRIMINAL  CODE. 


TITLE  I.— Of  Crimimal  Prooeddbe. 

n. — Of  Ceiues  and  theie  FimiBHiaHis. 


OP  CRIMINAL  PROCEDURE. 

CHAPTER  I. — Pkeliminary  Peovisionb. 

n. — Os  THE   Time  op  Commbkcbment  op 
Criminal  Actions. 
in. — Of  the    Jurisdiction  and    Place  of 

Trial  of  Criminal  Actions. 
IV. — Of  the  Change   op  Place  of  Tbial 

of  Criminal  Actions. 
V. — Op   the    Formation   op   the    Grand 

Jury. 
VI. — Of  the  Powers  and  Ddtieb  of  the 

Grand  Jury. 
VII. — Of  the    Findino  and    Prebenxation 

op  the  Indictment. 
Vni. — Op  the  Indictment. 
IX.  — Op    the    Arraignment    op    thb    Db- 
fkndant. 
X.  —  Op  Setting  aside  the  Indictment. 
XI. — Op  the  Demurrer. 
XII. — Of  Pleas  to  the  Indictment. 
Xin. — Op  Issues  op  Fact  and  Law. 
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CHAPTER  XrV. — Op  thb  Postponembst  op  Trial. 
XV. — Of  the  Formation  op  the  Trial 
JuaY. 
XVI. — Of    thb   Conduct  op  thb  Trial, 
and   miscbllanxoos  protisioms 
Belating  thereto. 
XVII. — Of  the  Verdict. 
XVIII. — Op  Exceptions  and  New  Trial. 
XIX, — Op  Arrest  op  Juihjmbnt. 

XX.  —  Of   the  JtrDGHENT. 

XXI. — Op  Jddouent  when  Infants  are 

Charged  with  Criue. 
XXII. — Of  the  Eiecotion. 
XXIII. — Of  Appeals,  when  Allowed  and 

how  Taken. 
XXIV.— Of  Bail. 

XXV. — Op  Deposit  instead  op  Bail. 
XXVI. — Of  Surrender  op  the  Defendant. 
XXVII. — Op  Forfeiture  op  the  Undertak- 
iNQ  OF  Bail,  or  the  Deposit  of 
Monet. 
XXVin. — Op  Becoumitmbnt  of  the  Depend- 
ant  after  Bail,  or  a  Deposit 
op  Money  in  Lieu  thereof. 
XXIX. — Op  Compelling   thb  Attendance 

OP  WlTNESaBS. 

XXX. — Op  Compbomisino  Certain  Crimes 

BY  Leave  op  the  Court. 

XXXI. — Op  Dismissal  of  the  Action  beporb 

or  after  Indictment,  for  Want 

of  Prosecution  or  Otherwisb. 

XXXn. — Op  Disposal  op  Property  Stolen 

OR  Embezzled. 
XXXin. — Op  Refbieves,  Commutations,  and 

Pardons. 
XXXTV. — Op  the  Information,  and  bt  Whom 

Taken. 
XXXV. — Of  the  Warrant  of  Arrest. 
XXXVI. — OpArrbsTjHowandbtWhomMadb. 
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CHAPTER  XXXVII.— Of  Examination  op  thb  Case, 

AND    DiSCHABOB    OP   THB    Db< 
PENDANT,  OK  HoLDINa  HiM  TO 

Answes. 
XXXVin. — Op  THE  Prevhntion  op  Cbimbs, 

AND    SecDBITY   to   KbEP   THB 

Peace. 
XXXIX. — Op  Suppbession  op  Riots. 

XL. — Of    Cobonee's    Inquest,   and 

Pboceedinqs  teebbon. 
XLI. — Op  Sbabch-waebants,  and  Pbo- 
ceedinqs THBBBON. 
XLII. — Op  Pboceedinqs  in  Relation 

TO    FUOITIVBS   PBOM   JUSTICE. 

CHAPTER  I. 
FRELIHINABY  PBOVISIOHS. 
S  1200.    Definition  of  a  crime  or  pnUio  offmM. 
9  1201.    Division  of  crimss. 
8 1S02.    Definition  of  a  idoaj. 
%  I203.     Definition  of  a,  miaiansEmnar. 
1 1204.     Criokes,  how  proeocated. 
S  1206.     Criminal  action  defined. 
S  IS06.     Fartie«  to  a  criminal  actim. 

g  1200.  (!.]  A  crime  or  public  offense  is  an  act  or  oet.i9.iBM,»i. 
omission  forbidden  by  law,  and  punishable  upon  convic-  ^I^i^  "" 
tion  by  either  of  the  following  punishments:—  of  crime. 

1.  Death; 

2.  Imprisonment; 

3.  Fine; 

4.  Removal  from  office; 

5.  Disqualification  to  hold  and  enjoy  any  office  of 
honor,  trust,  or  profit  under  the  constitution  or  laws  of 
this  state. 

Tbia  ia  aeotioa  1  of  an  act  entitled  "  Ad  aet  to  provide  a  Code  of  Crimiiul 
Procednra,  and  to  define  crimea  and  their  punishment,"  approved  October 
\9,  1864  That  a«t,  vbieh  coottitates  moat  of  the  Crtnjinal  Code,  took  effect 
May  1,  18S5,  by  ita  own.  proviiiion.  The  section  nambera  preserved  in 
bra«keta  in  dii*  compilation  are  the  nnmbera  according  to  the  compilation  of 
1S72,  which,  Iiowever,  do  not  in  all  caaea  correipond  with  tboae  of  the  act 
of  October  19,  ISfii. 
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t>cti9,i8ma.      1201.  [2.]     Crimes  are  divided  into, — 
DiTiiionof  1.  Felonies;  and, 

jn  ui.  MB.  2.   Misdemeanors. 

ocLiB.iaM.u      g  1202.   [3.]    A  felony  is  a  crime  punishable  with 
doilM&.  death,  or  which  is  or  may  be  punishable  by  imprison- 

ment in  the  penitentiary  of  this  state. 

Felonlel.  — Wbere  a.  crime  is  pun-  pumahed  by  imprUoilmeDt  in  the  stata 

iihable  with  fine  or  imprieonment  in  prison,  and  hauce  ia  a  feloaj:  PtopU 

th9  itste  prison,  in  discretion  of  the  v.  War,  20  CaL  119;   Peopie  v.  Koa 

oourt^  it  ia  held  that  the  crime  may  ba  Steenburgh,  1  Park.  Cr.  39. 

§  1203.  [4.]     Every  other  crime  ia  a  misdemeanor. 


dBfined.  g  1204.   [5.]     No  person  can  be  tried  for  the  commis- 

0ct.ifl,iaB4,js.  g-Qjj  jjf  g^  crime  but  upon  the  indictment  of  a  grand 
pJ^tu^d'    jury,  unless  otherwise  expressly  provided  by  law. 
0ct.i9,i8M,s6.      g  1205.   [6.]     The  proceeding  by  which  a  person  is 
Criminal  afr     triod  and  punished  for  the  commission  of  a  crime  is 

known  in  this  code  as  a  criminal  action. 
Octi9.iaM.47.      g  1206.   [7.]     In  a  criminal  action  the  state  of  Oregon 
parueitoflriiu-  is  the  plaintiff  and  the  person  prosecuted  is  the  defendant. 


CHAPTER  n. 

OF  THE  TIME  OF  COUMENCBMENT   OF  CRIMINAL  ACTIONS. 
%  ISOT.     CriminaJ  actions,  when  commenced. 
S  1208.    Same  Bnbject 

8  1209.     Time  when  defendant  ant  of  state  not  part  ot  limitation. 
S  1210.    When  criminal  action  deemed  commenced. 

ocLi^issita      §  1207.  [8.]    Criminal  actions  must  be  commenced 
Criminal  ao-     wlthiu  the  Dcriods  prescribed   in  this  chapter,  unless 

aoat,  when  ,  >.i-ii,  c        ' 

oommenced.     otherwise  expressIy  provided  by  law. 

0etig.iBw.tB.      g  1208.  [9.]     The    time    for   the  commencement  of 

fl"™*  criminal  actions  shall  be  as  follows:  — 

1.  For  murder  or  manslaughter,  at  any  time  after  the 
death  of  the  person  killed; 

2.  For  any  other  felony,  within  three  years  after  its 
commission; 

3.  For  any  misdemeanor,  within  two  years  after  its 
commission. 

IndictmMtt  SlloaldBlunr  that  cfienae  is  not  haired;  People  t.  MiSer,  13 
CaL  291. 
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g  1209.  [10.]    If,  when  the  crime  is  committed,  the  c^  19.  iss*. 

defendant  be  oat  of  the  state,  the  action  may  be  com- 

menced  within  the  time  herein  limited,  after  his  coming  iciioaawtien 
within  the  state;  and  no  time  during  which  the  defend-  AbsencB  irom 
ant  iB  not  an  inhabitant  of  or  usually  resident  within  '**"' 
the  state,  or  during  which  he  secretes  himaelf  therein 
so  as  to  prevent  process  being  served  upon  him,  is  a  part 
of  the  limitation  herein  prescribed. 

LftpW  of  time  ia  prima  fadt  a  StalA  v.  £oehofl&,  t  Stew.  918;  Pto^ 

good  defeiue,  koA  if  abeeace  from  tba  t.  Monltjo,  16  Cal.  38. 
•tata  ii  celled  oa  the  state  should  aet        Sae    nota    to  |  IS  [IS  Code  Civ. 

it  np:  Peo^t  T.  liiUer,  12  CaL  295;  Proo.],  ante,  p.  140. 

g  1210.   [11.]    An  action   is  commenced,  within  the  Oct.  i«,  imi, 

meaning  of  this  chapter,  when  the  indictment  is  found 

by  a  grand  jury  and  duly  filed  with  the  clerk  of  the  tioo,  when 
court,  or  in  cases  triable  without  indictment  found  by  a  commeoccd. 
grand  jury,  when  the  indictment  or  complaint  is  filed  or 
lodged  in  the  court  or  with  the  officer  having  jurisdic- 
tion  of  the  action. 


CHAPTER  III. 


1 1211.    Jari«diction  of  Crimea  committed  in  this  itste. 

1 1812.    When  crime  commenced  without,  bnt   comammated  within,  this 

Bt&te. 
1 1EI3.     Mttrd«r  or  manalsitighter  committed  hj  meana  of  mortal  blow  or 

•   ptHsOD  given  withont  the  atata. 
1 1214.    Wben  erime  committed  partly  in  one  county  and  partly  in  another 

county. 
1 1S16.    When  burglary  or  larceny  ooounitted  in  two  conntiea,  or  wilhoDt 

the  itate,  and  property  brought  within. 
1 121B.    When  crime  committBd  on  boiuidary  of  two  or  more  oonntiu. 
{ 1217.    When  crime  committed  within  or  bounding  two  or  more  conntiea. 
1 1218.     Tenue  of  action  against  abceasary  after  the  fact. 
j  1219.     When  conviction  or  acqnittal  in  another  stata  ia  a  bar. 
{  1220.     When  convictioa  or  acquittal  in  one  county  ban  action  in  another. 
1 1221.    In  what  county  criminal  action  mnst  be  commenced, 

Ott-l! 

§1211.    [12.]     Every  person,  whether  an  inhabitant*!— 
of  this  state,  or  any  other  state,  territory,  or  country,  is  o"o^e«com- 
liable  to  punishment  by  the  laws  of  this  state  for  a  crime  Si^  wiu'io 
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committed  by  him  therein,  except  where  such  crime  is 

-  by  law  cognizable  exclueively  in  the  courts  of  the  Unitecl 

States. 

Jurltdictdon.  —  PouJ    lam    kre  try  oi  state  to  render  himaeli  amen- 

generally  local  in  their  openitian,  and  alue  to  its  laws.     If  crime  ii  tha  iin> 

are    only  intended   to   pnniah  inch  mediate  raanlt  of  hia  acl^  ha  ma;  be 

ofFeiues  as  aro  committed  within  tho  made  to  anawer  for  it  in  tito  oaaita  of 

BovereigntyiQ whiehlliejrareenaotMl:  tlie  place  where  it  u  coninramatad. 

See  the  note  to  Jfo^mcuz  t.  Ba/mom;  thongh  he  is  not  actnallj  present  in 

Te  Am.   Dec   672;  Stale  t.   Xn^  ench  place  at  the  time.     Id  coatam- 

Ta;L  66;  TheAnt^opt,ViVf)M»,t.W;  pUtion  oflaw  heispreBent.     Thuit 

SamiUe  v.   Canfield,   14  3<Aat.   348;  a  man  atand  in  one  atata,  and  by  fir- 

8.   C,   7  Am.   Deo.   467.     They   do  ing  a  gun  kill  a  man  in  another,  he 

not    operate   eztratorritorially,    and  wonld  be  answerable  to  the  lawi  of 

a  sentenoe  of  attainder  of  one  atato  the  latter  if   ever  ha  should  come 

will  not  opente  aa  a  ditability  to  within   Qieir  jortadtction:   Ptm^  v. 

me  in  another:  Fol&jt  ▼.   Ogdtn,  1  Adamt,  3  Denio,  207;  S.  C,  40  Am. 

H.  Black.   135;   Wolff  \.   OjAoIbi,   3  Dec    468;    Ptople    v.   AoCUim,    21 

Manle  ft  S.  99.     One  aovereigii^  haa  Wend.  609;  Slate  v.  Ciapin,  17  Ark. 

no  jnriadiotion   orer   and   will   not  C61;  S.  0.,  66  Am.  Dec  4S2;   Adaru 

nndertaketopmushcrimeacommitted  t.  PecfU,  I  N.  Y.  173;  Utiiled  StaUt 

uiother,   nor  c»rry  into  effect  a  v.  Davit,  2  Sam.  482.    So  if  ft  man 

^ent  on  a  criminal  proaecntion  who  reaidea  in  one  ooDDtry  ahonld  by 

n  another  state  where  the  ofiense  meaa*  of  an  innocmt  agent  commit  a 

woa    committed;     Conunomoedtth    v,  crime  in  another,  he  is  liable  to  punish- 

Orem,  17  Mass.  615;   WtOem  T.  Co.  meut  under  the  laws  ofthe  latter  when 

r.  KUderhoiue,  87  N.  Y.  430.     Cer-  found  within  the  jnrisdictioa  of  such 

tain  well-settled  elceptiona  exist  to  laws;  Jones  v.  Slalf,  19  Ind.  ^1.     So 

thisrale,  however.    Where  a  criminal  if  a  person  residing  in  one  conntiy 

act^  perpetrated  in  one  state  or  foreign  should  aend  poison  by  means  of » let- 

tovereifnty,  by  continnity  of  open-  ter  to  another  residing  in  a  different 

tion  takes  eBect  in  another,  the  courts  country,  for  the  pnrpose  of  poisoning 

of  the  latter  have  jnrisdictioiL  to  pnn-  snch  other,  and  ahonld  socceed,  he 

ish  ^e  crime  aa  if  all  the  rt$  getUt  had  wonld  be  liable  to  pnnishment  under 

taken  place  withiti  its  terribM?:  Com-  the  laws  of  the  latter  country:  PeopU 

mmiasaUh  v.  Maeioon,  101   Uasa.  1;  t.  Baiibun,  SI  Wend.  G09;  RrgiiM  t. 

Tyler  V.  /Vopis,  6  Mich.  320;  1  Bish.  OarrtU,  22  Eng.  L.  ft  Eq.  607. 
Cnm.  Xi.,  sees.  114  et  seq.     A  man        Extradition  of  fa^tivs  fiton 

need  not  be  actually  present  in  a  eoun-  jnatice ;  See  chapter  41,  poit. 

§  1212.   [13.]     When  the  commission  of  a  crime  com- 

-  menced  without  this  state  is  consummated  within  its 
boundaries,  the  defendant  is  liable  to  punishment  there- 

utofbutoon-  for  in  this  state  if  he  be  afterwards  found  therein,  though 

-jmmated  In  '  d 

""*■  he  were  out  of  the  state  at  the  time  of  the  commission  of 
the  crime  charged,  provided  he  consummated  it  in  this 
state,  through  the  intervention  .of  an  innocent  or  guilty 
agent,  or  by  any  means  proceeding  directly  from  him- 
self; and  in  such  case,  the  action  therefor  may  be  com- 
menced and  tried  in  the  county  in  which  the  offense  is 
consummated. 
^ »,  MM,  §  1213.  [14.]  When  the  crime  of  murder  or  man- 
slaughter  has  been  committed  by  means  of  a  mortal 
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wound  given,  or  injury  inflicted,  or  poison  adminiatered  octis,i»si, 

without  thia  atate,  and  the  peraon  ao  wounded,  injured, 

or  poisoned  shall  die  thereof  within  thia  state,  the  per-  min^^ugbter 
son  committing  auch  crime  is  liable  to  punishment 
therefor  in  this  state,  provided  he  be  found  or  come 
therein;  and  in  such  case,  the  action  therefor  may  be 
commenced  and  tried  in  the  county  where  the  death 
may  happen. 

Sm  the  note  to  the  proooMliiig  nction. 

g  1214.   [15.]    When  a  crime  ia  committed  partly  in  oat.  19,  i«4, 

one  county  and  partly  in  another,  or  the  acts  or  effects 

thereof  constituting  or  requisite  to  the  consummation  *ct7oa^bi? 
of  the  crime  occur  in  two  or  more  counties,  an  action 
therefor  may  be  commenced  and  tried  in  either  county. 

g  1215.   [16.]    When  property  feloniously  taken  in  one  o<^. ».  is«4, 

county,  by  burglary,  robbery,  larceny,  or  embezzlement,  is  

brought  into  another  county,  an  action  for  such  crimo  crimecom- 
may  be  commenced  and  tried  in  either  county,  or  when  {S'SSeimS"' 
property  so  taken  without  the  state  is  brought  within  Sui'^rVo'liSt^. 
it,  the  action  may  be  commenced  and  tried  in  any  county 
therein  into  which  such  property  may  be  brought. 

JarUdictdon  of  toloay  com-  taken  may  be  admitted:  People  v. 
mittad  in  anotlisr  county.  —  Meiion.  40  Id.  654;  SUiU  v.  Broun,  8 
When  goods  are  atolsn  in  one  couDty  Nov.  212.  In  conatruing  this  Mction 
and  sold  in  another,  to  a  peioon  know-  in  People  v.  VaUraaella,  0  Pac  G.  L 
ing  them  to  be  stolen,  the  courts  of  the  J.  661,  it  was  held  that  a  person  can- 
first  connty  have  no  joHsdiction  to  not  be  said  to  commit  a  new  larceny 
pnuisbtheoffenseof.thereceiver:  Peo-  in  every  county  throngh  which  he 
fie  T.  Slaixm,  40  Gal.  699.  So  where  a  leads  or  carries  stolen  property,  and 
person  has  stolen  property  in  one  that  thia  section,  which  authorises  a 
county  and  taken  it  into  another,  it  is  trial  in  the  connty  to  which  the  prop- 
proper  to  charge  him  with  having  com.  erty  has  been  broaght,  antborizea  sach 
mitledtheoffeoBeiathelattercoimty;  trid  when  the  property  "has  been 
and  when  the  venue  is  laid  in  that  taken  by  larceny'' in  enother  connty, 
county,  the  &ctB  Hhowiog  the  property  and  contemplates  a  complete  offensa 
to  have  been  taken  in  thu  other  county  in  such  other  county;  see  also  People 
need  not  be  averred,  but  evidence  v.  Hw^Iit/,  61  Cal.  376. 
showing  that  the  property  was  so 

§1216.  [17.]    When  a  crime  is  committed  on  or  with- p{*"."M, 
in  one  mile  of  the  boundary  line  of  two  or  more  coun-  ~         "~~ 
ties,  or  when  the  boundary  line  between  two  or  more  crime  com- 
countiea  ia  unknown  or  uncertain,  and  it  is  doubtful  ^'"^d^ 
in  which  county  auch  crime  was  committed,  an  action  ties,  Ua.  °°™*' 
therefor  may  be  commenced  and  tried  in  either  county. 
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?«: "' ""'         §  1217.   [18.]    When  a  crime  is  committed  upon  any 

, — : bay,  lake,  river,  or  other  water  situate  in  two  or  more 

action  triable,  counties,  or  forming  the  bounaary  between  two  or  more 
mit'Mdra'"'  counties,  an  action  therefor  may  be  commenced  and 
witer.  etc       j^j^^  ^^  ^^^  g^^jj^y  bordering  on  such  bay,  lake,  river, 

or  other  water,  and  opposite  to  the  place  where  the  crime 

was  committed. 
oct.i9,i8M,         §1218.   [19.]    In  the  case  of  an  accessary  after  the  fact 
— ■ —  in  tho  commission  of  a  crime,  the  action  must  be  corn- 
accessary  BttM  menced  and  tried  in  the  county  where  the  crime  of  the 
commenced,     accessary  was  committed,  notwithstanding  the  principal 

crime  was  committed  in  another  county, 
cwt  19,1864.         g  1219.   [20.]     When  an  act  declared  to  be  a  crime  is 
within  the  jurisdiction  of  another  state,  country,  or  ter- 

Conylotlon  or  ,,  «     i  .  -      -  -       ■ 

aequttiai  Id  ritory,  83  Well  as  Of  this  State,  a  conviction  or  acquittal 
•a  bar.  thereof  in  the  former  is  a  bar  to  a  prosecution  therefor 

in  this  state. 
Oct. IB. MM,         §  1220.   [21.]    When  an  action  for  a  crime  maybe 
^- commenced  and  tried  in  either  of  two  or  more  counties, 

I  conviction  or  acquittal  thereof  in  one  county  is  a  bar 


«22. 


8S4,         g  1221.   [22.]    Except  as  in    this  chapter  otherwise 

specially  provided,  all  criminal  actions  must  be  com- 

ite^Aa  iJhat  menced  and  tried  in  the  county  where  the  crime  was 

coil  Dliea  matt  .         , 

be  com-  committed. 

menced.  sea- 

CHAPTER  IV. 
OF  CHANGE  OF  THE  PLACE  OF  TRIAL. 
§  1222.     Action  lor  felonj,  when  place  of  trial  may  be  changed. 
S  1223.     To  what  county  action  may  be  changed. 
g  1234.     Tmuaoript,  how  made  and  tiaosmitted. 
S  1226.     When  change  of  place  of  trial  deemed  complete. 
§  I22S.     Costa  of  change  of  place  of  trial,  liow  paid,  and  b]r  which  ootmlr. 
§  1227.     If  defendant  has  given  boil,  niuat  appeu  at  the  oonnty  to  whidi  the 

action  is  changed. 
9  1228.     If  defendant  in  custody,  warrant  to  remove  him. 
g  1229.     Eitiict  party  may  have  place  of  trial  changed  u  in  tlua  chapter,  but 

not  otherwise. 

Oct  19, 1861,         8  1222.   [23,]     In  an  action  for  a  felony,  when  the 

— cause  is  at  issue  upon  a  question  of  fact,  the  court  may 

order  the  place  of  trial  to  be  changed,  aa  follows:  — 
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1.  "When  it  appears  by  affidavit,  to  the  satisfaction  of  ^  ».  im*, 

the  court,  that  a  fair  and  impartial  trial  cannot  be  had 

lu  the  county  where  the  action  is  commencea;  oor,  wben 

\  '  place  ol  trial 

2.  When  the  action  is  commenced  m  one  county,  and  ^~~  "" 
might  have  been  commenced  in  another,  the  place  of  trial 
may  be  changed  to  such  other  county,  if  it  appears  in  like  ^  "''  *'* 
manner  that  the  ends  of  justice,  the  convenience  of  parties 

and  witnesses,  would  be  promoted  thereby;  and, 

3.  That  the  motion  is  not  made  for  delay. 
c,  i  4C  [44  Code  Qt.  Proa],  note, 

§  1223.   [24.]    When  the  motion  for  the  change  of  place  oct  lo,  ise*, 

of  trial  is  allowed,  the  court  shall  order  the  action  to  be  — '■ r- 

tried  iu  any  other  county  where  the  action  might  have  ?Jun?ylcti<.n 
been  commenced,  or  in  the  nearest  county  where  a  fair  eiuuigni. 
and  impartial  trial  can  be  had,  as  the  case  may  be. 

g  1224.  [25.J    Wbentheplaceoftrialhas  been  changed,  octi«.i8M, 

the  clerk  shall  forthwith  transmit  to  the  clerk  of  the  — '■ 

proper  courtatranscriptofthe  proceedings  in  such  cause,  chS^o. "" 
with  all  the  original  papers  filed  therein;  having  first 
made  out  and  filed  in  hia  own  office  authenticated  copies 
of  all  such  original  papers.  Such  transcript  and  papers 
may  be  transmitted  by  mail,  oy  by  the  hands  of  some 
suitable  person  appointed  by  the  court  or  judge  thereof. 

§  1225.   [26.]     Upon  the  filing  of  the  transcript  and  ocl  w,  ish 
papers  with  the  clerk  of  the  court  to  which  the  cause  is 
transferred,  the  change  of  the  place  of  trial  shall  be 
deemed  complete,  and  thereafter  the  action  shall  proceed 
as  though  it  had  been  commenced  in  that  court. 

§  1226.  [27.]    The  expenses  of  the  change  of  the  place  oci.  u,  i8h, 

of  trial  shall  be  taxed'  as  expenses  of  the  action,  and  the  — '- 

costs  and  expenses  of  the  action  shall  be  taxed  in  the  ^^^ 
court  and  paid  by  the  county  wherein  the  trial  is  had; 
but  if  such  coats  and  expenses  are  not  recovered  off  the 
defendant  in  the  action,  they  shall  be  repaid  to  such 
county  by  the  county  wherein  the  action  was  commenced. 

§  1227.   [28.]    When  an  order  is  made  changing  the  ort.»,i8B4, 
place  of  trial,  if  the  defendant  has  given  bail,  he  must, 


When  cbanga 
complete. 
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o^ia.mt.  without  farther  notice,  appear  at  the  time  and  place 
ir  defendant  appointed  for  trial,  and  not  depart  therefrom  without 
il"nfi>f»p^  leave  of  the  court,  and  the  undertaking  of  the  bail  in 
wbiXicii^i)  su<:li  case  shall  be  held  and  deemed  to  be  security  there- 
'■  """"BBi.      Jqj^  j^  jj]j  respects  as  if  the  action  had  proceeded  to  final 

determination  in  the  court  where  it  was  commenced, 
ort^  10,  i8»t.  g  1228.  [29.]     But  in  such  case,  if  the  defendant  be  in 

— '- custody,  the  clerk  shall  issue  a  warrant,  directed  to  the 

cDEiody,  wu-  sheriff  of  the  county,  commanding  him  to  safely  convey 
Mm.  the  defendant  to  the  jail  of  the  county  where  he  is  to  be 

tried,  and  deliver  him  to  the  jailer  thereof,  to  be  there 

safely  kept  until  discharged  by  due  course  of  law. 
Oct  19, 186*,         §  1229.   [30.]     Either  party  may  have  the  place  of 

— ~  trial  changed  once,  and  no  more,  unless  for  causes  not 

may^have  in  existeuco  when  the  first  change  was  allowed;  and  in 
pucaoi  trial,    no  Criminal  action  shall  the  place  of  trial  be  changed 

except  as  i&  this  chapter  provided  and  allowed. 


CHAPTER  V. 
OF  THE  FOSUAnON  OF  THE  GRAND  TORY. 

S  1230.  DeSnition  of  gnnd  jiuy,  and  jnrUdiction  of. 

S  1231.  When  gruid  jur;  may  be  reanmmoned  or  onotber  caa  formad. 

§  1232,  Drawing  of  the  grand  jury. 

§  1^33.  When  oourt  to  deUnniue  the  qasMcatioiu  of  gntnd  jaron. 

S  1234.  Challenge  to  the  panel  not  allowed. 

3  1235.  Court  to  appoint  foreman  of  grand  jnrj. 

S  1236.  Oath  of  grand  jury;  juror  may  affirm. 

§  1237.  If  grand  juror  becoinea  tick,  may  bo  diacharged  and  anotiter  drawn, 

g  123S.  Grand  jury  to  be  obarged  by  the  coart. 

§  1239.  Grand  jury  to  retire  to  private  room. 

g  1240.  Grand  jury  to  appoint  dark;  his  duties. 

%  1241.  Discbarge  of  the  grand  jury. 

§  1230.   [31.]    A  grand  jury  is  a  body  of  men,  seven 
-  in  number,  drawn  by  lot  from  the  jurors  in  attendance 
aaBned.""^      upon  the  court,  having  the  qualifications  prescribed  by 
chapter  12  of  the  Code  of  Civil  Procedure,  and  sworn  to 
inquire  of  crimes  committed  or  triable  within  the  county 
from  which  they  are  selected. 


Jurtadic- 
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By  on  act  aproored  Fsbniuy  24,  tiooa  ftdopted  to  tho  pn^oaed  planj  ocU  It;  lS6i 

18SS{LowBof  1»SB,  p.  78),,proTidiii«  but  the  act   ina    doclMod    by  tho  i^. 

for  Belectmg  and  iammonlng  grand  saprams  court  to  be  nnconatitntioaal 

and  trial  jnrori  from  tha  body  of  the  in  raapect  to  the  mode  of  aeleoting 

connty  in  diSarent  claseai,  tliia  aee-  grand  jnron:  State  r.  Laarence,  12 

tion  and  fl  1233  [34]  and  1237  [38]  Or.  297. 
were  amended  by  substitating  bao- 

%  1231.    [32.]     If  a  crime  be  committed  during  the  oci.19,  ism, 
sitting  of  the  court,  and  after  the  discharge  of  the  grand  - 
jury,  the  court  may,  in  its  discretion,  order  the  sheriff  to 
resummon  them  to  inquire  thereof,  or  that  another  grand 
jury  he  drawn  and  formed  for  that  purpose  from  the 
jurors  then  in  attendance  upon  the  court. 

See  note  to  S  1242  [43],  jxut 

%  1232.   [33.]     Under  the  direction  of  the  court,  the  oct  u.  us*. 

clerk  shall  write  the  name  of  each  juror  in  attendance 

upon  the  court  upon  a  separate  ballot,  and  place  such  snuid  jury. 
ballots  in  the  trial-jury  box,  and  draw  therefrom,  one  by 
one,  the  ballots  containing  the  names  of  such  jurors, 
until  seven  of  them  are  drawn  and  accepted  by  the  court, 
and  the  seven  persona  thus  chosen  shall  constitute  the 
grand  jury. 

BactioiL    11  of   an  act   approTed  297,   declared  Uia  prorisiona  of  tha 

Febmary  24,   18A5  (Laws  of  1885,  p.  new  law  for  selecting  grand  jnrora  to 

78},  pnrports  to  repeat  this  section,  bennconstitntionalandvoid.   Wbeth- 

Tltat  act  provided  a  scheme  for  select-  er  the  section  repealing  1232  [33]  foils 

i&g  and  sammoiunK  grand  and  trial  along  with  tha  positivo  provisiona  oE 

Inrors  from  the  body  of  the  county  the  act  of  19S5  may  be  questioned.   It 


%  1233.   [34.]     Before  aoxiepting  a  person  drawn  as  a  oct  19,  u 
grand  juror,  the  court  must  he  satisfied  that  such  person  - 


ihe  application  of  the  juror  and  before  he  is  sworn,  shall 
excuse  him  from  such  service  for  any  of  the  reasons  pre- 
scribed by  chapter  12  of  the  Code  of  Civil  Procedure. 

Qoalificatioa  and  oxamptioa    Code  Civ.  Proa.],  antt,  pp.  654,  656; 
of  jurora:  See  ^  947, 948  [918,  919,    note*  to  3S  968,  1230  [31  j. 

g  1234.   [35.]    No  challenge  shall  he  made  or  allowed  oct  it,  ism, 
to  the  panel  from  which  the  grand  jury  is  drawn,  nor  to  - — - — r^— 
an  individual  grand  juror,  unless  when  made  by  the  jeji^B^^- ■"" 
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Octu,iBH,     court  for  want  of  qualification,  as  prescribed  in  section 
— 1233  [34]. 

OhallMige  to  the  panel This        An  obieclioii  to  a  jnror    on   tba 

ii  tha  conuDon-Uw  ' '  cboUenga  to  the    c^imd  that  he  is  drawn  from  a  par- 
arra^,"  and  is  abolUhed  by  the  above    tlcnlar  panol,   and   not    that   he   i 


section,  and  t^e  section  applies  aa  personally  disqnallSed  or  imnToperly 
well  to  grand  as  to  trial  jnneB:  fV»-  gammoaed,  is  a  challenge  to  the  paneli 
high  V.  Stale,  2  Or.  227.  Slate  v.  Dofc,  8  Or.  2S. 

0|t.M,i8B4,         g  J  235.   [36.]     The  court  must  appoint  a  foreman  of 
Fonman,  how  the  grand  jury  from  the  persons  chosen  to  constitute  that 

■ppotnted.  1.    3 

body, 
og.  19.186*         g  1236.   [37.]    Before  the  grand  jury  enter  upon  the 
~  discharge  of  their  duties,  the  following  oath  must  be  ad- 
ministered to  them: — 
a^  oi  grand       "  You,  and  each  of  you,  as  grand  jurors  for  the  county 
of ,  do  solemnly  swear  that  you  will  diligently  in- 
quire into,  and  true  presentment  or  indictment  moke,  of 
all  crimes  against  this  state,  committed  or  triable  within 
this  county,  that  shall  come  to  your  knowledge;  that  the 
proceedings  before  you,  the  counsel  of  the  state,  your  own 
counsel,  and  that  of  your  fellows,  you  will  keep  secret; 
that  you  will  indict  no  person  through  envy,  hatred,  or 
malice,  nor  leave  any  person  not  indicted  through  fear, 
favor,  afifection,  or  hope  of  reward,  but  that  you  will  in- 
dict, according  to  the  truth,  upon  the  evidence  before 
you,  and  the  laws  of  this  state:  so  help  you  God." 
jor^may           ;[q  administering  this  oath,  the  blank  therein  must  be 
filled  with  the  name  of  the  county  in  which  the  court  is 
sitting;  and  if  any  juror  prefer,  he  must  be  allowed  to 
affirm  thereto,  when,  instead  of  the  final  sentence  there- 
of, there  must  be  added,  "and  this  you  promise  under 
the  pains  and  penalties  of  perjury." 
oa.iB.iBM,         §1237.  [38.]    If,  after  the  formation  of  the  grand  jury 
It  grand  inror  ^^^  bcforo  thoy  are  finally  discharged,  a  grand  juror  be- 
Mpadutea  to  come  sick,  or  for  any  reason  is  unable  to  continue  in  the 
Kror'wbl'      discharge  of  his  duty,  the  court  may  order  such  juror  to 
be  discharged  therefrom,  and  direct  that  another  person 
be  drawn  and  sworn  from  the  jurors  then  in  attendance 
upon  the  court,  to  take  his  place  upon  the  grand  jury. 

See  note  to  S  1230  [31],  and  to  S  OGS. 
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g  1238.  [39.]    When  the  grand  jury  is  formed,  they  J^  »■«»*. 
must  be  charged  by  the  court,  and  in  doing  so  the  court 

,  ,      .     „  .  .  Orendjurylo 

must  give  them  such  information  as  it  may  see  proper  be^chwgedby 
concerning  the  nature  of  their  powers  and  duties,  or 
charges  for  crime  returned  to  the  court  or  likely  to  come 
before  the  grand  jury. 

§  1239.   [40.]    The  grand  jury  must  then  retire  into  a  id-.i«- 
private  room,  and  inquire  into  the  ofifenaes  cognizable  by  ^{y^jj'"^'" 
them.  ""«  ">f  m. 

§  1240.   [41.]     The  grand  jury  must  appoint  one  of  'ii-.^«- 


their  number  as  clerk,  who  must  keep  minutes  of  their  aiSinicirak* 
proceedings  (ezcept  the  votes  of  the  individual  jurors), 
and  of  the  substance  of  the  evidence  given  before  them. 

§  1241.   [42.]    When  the  business  of  the  grand  jury  «■■»«■ 
is  completed,  they  must  be  discharged  by  the  court;  but  ^S^'**' 
whether  the  same  be  completed  or  not,  they  are  dis- 
charged by  the  final  adjournment  of  the  court. 


OHAPTBB  VI. 

OP  THE  VOWEBS    AND  DUTIES  OF  TBS  OBAND  JUItT. 

%  1242.  Grand  jiuy  to  UKjnire  into  dimee  committed  or  triable  witiiiu  the 

county, 

g  1213.  May  indiot  or  preBsnt  -whether  defendant  haa  been  held  to  Muwer 

S  1244.  When  grand  jniy  may  pieaeat  tor  opinion  of  ths  court. 

{  1245.  Preaentment,  dnty  of  the  conrt  in  relation  to. 

g  1246.  Forenum  tnay  adininitter  otttha  to  vitaeeaes  before  jury. 

S  1247.  Grand  jury  only  to  hear  legal  evidenca. 

i  1248.  May  order  explanatory  evidenca  to  bo  produced. 

j  1249.  Evidence^  what  will  ^rarrant  an  indiottneot. 

8  12S0.  Grand  jnror  mnat  diicloes  hia  knowledge  of  the  eoDunitti<Hl  ot  A 

9  1251.  Grand  jury  moat  inquire  into  condition  of  prisons  and  offices. 
i  1262.  Grand  jury  to  have  acceaa  to  priaooa  and  public  racorda. 

g  1253.  District  attorney,  when  must  present  indictment  to  grsnd  jnry. 

§  1254.  When  may  submit  indictment  to  grand  jury. 

S  1255.  Who  may  be  present  daring  sitting  of  grand  jnry. 

9  1256.  Indictment  not  foand  upon  statement  of  juror,  nnleag  iworn  oa  a 

S  1257.  When  gnnd  jumr  bonnd  to  diacloee  the  testimony  of  witness. 

I  1258.  Immunitr  of  grand  juror;  when  he  may  bo  questioned. 
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o^iftMH         §1242.   [43.]    The  grand  jury  has  power,  and  it  is 
their  duty,  to  inquire  into  all  crimes  committed  or  tri- 

Orftnd  Jury  to  -*  *  * 

Inquire  Into     able  in  the  county,  and  present  them  to  the  court,  either 
Ssbto  within  ^y  presentment  or  indictment,  aa  provided  in  this  chap- 


ter. 

PrMentmeat  and  indictmeiit. 

Ths  distinction  between  a  preasnt- 
ment  and  on  indictment  is  et&ted  in 
Proffitt  OQ  Jury  Trial,  sec.  01,  thus: 
"The  original  foundntian  of  the  ia- 
stitution  of  k  grand  joij  coutem- 
plated  it  a*  an  inquisitorial  body, 
who  would,  of  their  own  motion,  by 
their  own  knowledge,  bring  oSonden 
to  trial  whom  no  one  dared  publidy 
to  accuse.  They  were  therefore  em- 
powered to  present  accusations  them- 
selves against  calprits  known  to  them; 
and  the  same  is  still  the  case.  When 
the  grand  jury  acts  in  this  manner, 
it  is  said  to  make  a  presentmeutj 
wbea  it  finds  a  case  specially  com- 
mitted to  it  by  a  proeecation,  it  is 
said  to  find  on  indictment  However, 
in  modem  times,  the  former  power  of 

Cisentiag  an  offender  on  their  owa 
offledge  ie  very  moch  questioned, 
and  in  practice,  at  the  present  time, 
the  grand  jury  merely  act  upon  such 
mattcra  as  are  officially  laid  before 
them  by  the  public  prosecutor."  Mr. 
Bishop  considers  the  diatioctiou  be- 
tween a  presentment  and  the  Ameri- 
can indictment  as  "very  thin";  1 
Bisb.  Crim.  Proc.,  sec.  137. 

Prtaentment  nnder  this  code  defined 
poit,  1265  [66]. 

Pcwera  of  grand  jury. — The 
grand  jury  should  inquire  into  all  of- 
fenses committed  within  the  county 
and  not  barred  by  lapse  of  time:  Peo- 
ple V.  BeaOy,  14  0\\.  566.  Grand 
mrora  may  act  on  their  personal 
knowledge  to  find  an  indictment, 
wiUioQt  foTther  testimony:  1  Bish. 
Ciim.  Proc,  too.  804;  Regijia  r. 
Rmaell,  1  Car.  A  M.  247;  FroOatt 
on  Jnry  Trials,  sec  SI.  In  most 
instancea  the  prosecuting  officer  lays 
before  the  grand  jury  their  business: 
LeiMi  V.  Walx>  Co.,  74  N.  C.  194. 
In  some  of  the  states  a  mere  pri- 


vate person  maf  present  a  caae  ts 
them  and  ask  an  investigation:  1  Biah. 
Crim.  Proc,  sec.  863;  bnt  see  MdM- 
louyh  V.  Commonaeailh,  G7  Pa.  St  30. 
This  is  not  universally  so,  and  tba 
better  rule  seems  to  be  as  laid  down 
in  Pennsylvania,  "  They  can  act  only 
upon  and  present  offenses  of  public 
notoriety,  and  such  as  are  within  their 
own  knowledge,  such  as  are  given  to 
them  in  charge  by  the  oourt,  and  audi 
as  are  sen  t  up  to  them  by  the  district 
attorney,  and  in  no  other  cases  ou 
the^  iudict  without  a  previous  prose- 
cution before  a  magistrato ":  MeCul- 
hugh  V.  CommoaaralUi,  G7  Id.  30,  33, 

falsely  before  them  they  may,  of  their 
own  motion  and  knowledge,  indict 
him  for  the  perjury;  Slate  v.  Terry, 
30Mo,  36S.  A  grand  jury  coDstitutes 
a  part  of  the  court  by  which  it  is  con. 
vened,  and  is  under  its  control;  Slate 
V.  Couan,  1  Head,  2S0.  It  cannot 
dissolve  itself:  Clem  v.  StaU,  33  lud. 
418, 424.  The  court  has  power  to  ro- 
call  a  grand  jury  to  pass  upon  offenses 
committed  siter  they  have  been  dis- 
charged, and  before  the  adjonmment 
ofthotcrm:  ^ntr,  S  1231  [32];  Obiter. 
Reid,  20  Iowa,  414.  So  if  dismissed 
to  a  future  day,  oa  which  they  fail  to 
reassemble,  they  may  come  together 
on  a  subsequent  day  and  lawfully 
transact  business;  Clsra  v.  Siaie,  y^ 
Ind.  413.  So  where  the  grand  jury 
had  come  iuto  court  and  had  been 
discharged  and  had  left  the  court,  bat 
hod  neither  left  the  building  nor  sqia- 
rated,  an  order  directing  tiiem  to  be 
sent  back  iuto  ooort  aud  to  omsider 
another  bill  oF  indictment  is  valid: 
Eegina  v.  HoUoaay,  9  Car.  ft  P.  4a 
An  indictment  may  be  legally  found 
without  the  accused  being  present  or 
Dotioe  being  given  to  him:  Slatt  v. 
TFohoU,  21  Conn.  272. 


u.,H*.  §  1243.  [44.]    The  grand  jury  may  indict  or  present 

Mar  indict      a  person  for  a  crime,  when  they  helieve  him  guilty  there- 
tendant  has      of,  whether  such  person  has  heen  held  to  answer  for  such 

been  held  to  '^ 

answer  or  not.  crime  or  not. 
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Ch.  VI,  12*8.]    P0WEE3  AND  DUTIE3  OF  GRAND  JORY.  7(J1 

§1244.   [46.]     When   the  grand  jury  are   in  doubt  oci.  ib,  les*. 
whether  the  facts,  as  shown  by  the  evidence  before  them,  — — 

.  .        ,  ,       ,  , ,  ,  When  grana 

constitute  a  crime  lu  law,   or  whether  toe   same   has  Ju'y  "iiypre- 

Beat  for  opla- 

ceased  to  be  punishable  by  reason  of  lapse  of  time  or  a  ion  oi  court 
former  acquittal  or  conviction,  they  may  make  a  present- 
ment  of  the  facts  to  the  court,- without  mentioning  the 
names  of  individuals,  and  ask  the  court  to  instruct  them 
concerning  the  law  arising  thereon. 

§1245.   [46.]     A  presentment  cannot  be  found   and  oj^i^^s^ 
presented  to  the  court  except  as  provided  in  section  1244  ^^^     ^^  ■ 
[45],  and  when  so  found  and  presented,  tfie  court  shall  fn^^j^^"^ 
give  such  instructions  to  the  grand  jury  concerning  the  ^^^""'■ 
)&w  of  the  case  as  it  may  think  proper  and  necessary. 

§  1246.    [47.]     Tho  foreman  of  the  grand  jury  may  ad-  M.,t4T 


minister  an  oath  to  any  witness  appearing  before  them.  JJ^Se?*'' 

g  1247.    [48.]     In  the  investigation  of  a  charge  for  the  ^YiqI^m. 
purpose  of  indictment,  the  grand  jury  shall  receive  no  id„4« 


other  evidence  than  such  as  might  be  given  on  the  trial  grand  Jupw 
of  the  person  charged  with  the  crime  in  question.  evidonoo. 

Sm  the  next  tection,  and  note  tharoto. 
g  1248.   [49.]    The  grand  jury  is  not  bound  to  hear  oh,  w.  ibh 

evidence  for  the  defendant,  but  it  is  their  duty  to  weigh 

all  the  evidence  submitted  to  them,  and  when  they  have  exvixnt^rj 
reason  to  believe  that  other  evidence  within  their  reach  produced. 
will  explain  away  the  charge,  they  should  order  such 
evidence  to  be  produced,  and  for  that  purpose  may  re- 
quire the  district  attorney  to  issue  process  for  the  wit- 
nesses. 

What  evidanoa  grand  jury  wonlil  be  jonr  doty  to  ordor  snch  ori- 
ahould  receive.  — Tba  rale  of  the  dence  to  be  produced.  Formerl;',  it 
|a«Miit  day  OS  to  vhat  eTJdeucs  vaiheld  that  an  indictment  might  be 
■hoald  be  received  by  a  grand  jary  in  found  if  evidence  were  produced  anffi- 
ita  delibetationa  is  thus  stated  by  dent  to  render  the  tmtii  of  the  charge 
Field,  J.;  "Yon  will  receive  all  the  probable.  Bat adiSerant and amore 
eridence  presented  which  may  throw  lOit  and  merciful  rule  now  provailE. 
light  upon  the  matter  under  consider-  To  justify  the  Gnding  of  an  indict- 
atiou,  whether  it  tend  to  establish  the  ment,  you  mnat  be  convinced,  no  far 
ionocunca  or  the  guilt  of  the  accniied;  u  the  evidence  before  you  goes,  that 
and  more:  if,  in  the  courte  of  your  the  accused  is  guilty;  iu  other  words, 
uqairiea,  you  have  reaaoa  to  believe  you  on^ht  not  to  find  an  indictment, 
that  there  is  other  evidence,  not  pre-  unless  in  your  jadgmeut  the  evidence 
noted  to  yoo,  within  your  reach,  before  yon,  nuai^aioed  and  uucon- 
iriiich  would  qualify  or  explain  away  trsdicted,  would  warrant  a  convictitm 
the   charge   under   invcBtigation,   it    byapetit  jury";  ChargetotheGrand 
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CRIMINAL  PBOCEDUILE. 


Defendant    fore  a  magistnte   upon  a  crimiiul 


Ort.M,18H       Jnry,   2  Saw.  667,  (...      ___.        __„ _^ 

***•  may  Tolnntarily  teitif ;  before  a  grand  charge,  may  Ije  nsed  before  the  nand 

jury:    People  v.   King,   28  CaL  2S0.  jnry:  PwpU  v.  Stuart,  *  Id.  21& 

Deposition  of  witneu,  when  taken  be- 

o«.i9,i8(M.  g  1249.    [50.]     The  grand  jury  ought  to  find  an  in- 

Eridence  dictment  when  all  the  evidence  before  them,  taken  to- 
Sw^tliidict-  gether,is  such  as  in  their  judgment  would,  if  unexplained 
"*""•  or   uncontradicted,  warrant  a  conviction  by  the  trial 

jury. 

Svidence    juMdfym^     indict-  contradicted,   wonld  not  wairaot  • 

ment.  —  A  grand  jury  should  not  conviction  before  a  trial  jury:  Profk 

find  an  indictmant  when  the  endenco,  v.  Tinder,  19  CoL  613;  8.  C.,  81  Am. 

taken  together,  if^unetploined  or  an-  Doc  77. 

octuMBM,  g  1250,  [61.]  If  an  individual  grand  juror  know,  or 
~    ~  have  reason  to  believe,  that  a  crime  has  been  committed, 

""  fcMwi'SiB  which  is  triable  in  the  county,  he  n^ust  disclose  the  same 
to  his  fellow-jurors,  who  must  thereupon  investigate  the 


loqalre  la 
office*. 


records. 
Oct.  19,  UM, 


§  1251.   [52.]     In  addition  to  the  power  end  duty  pre- 
■  scribed  by  section  1242  [43],  the  grand  jury  has  power, 
and  it  is  their  duty,  to  inquire, — 

1.  Into  the  condition  and  management  of  every  public 
prison  in  the  countyj  and, 

2.  Into  the  condition  and  the  management  of  the 
offices  pertaining  to  the  courts  of  justice  in  the  county. 

8  1262.  [63.]    They  shall  be  entitled  to  free  access  at  all 

-  reasonable  times  to  the  prisons  and  offices  mentioned  in 
I  section  1261  [62],  and  also  to  the  examination,  without 

charge,  of  all  public  records  in  the  county. 

g  1253.  [54.]     The  district  attorney  must  submit  an 

"  indictment  to  the  grand  jury,  and  cause  the  evidence  in 

«  support  thereof  to  be  brought  before  them,  in  the  case  of 

every  person  held  to  answer  a  criminal  charge  in  the 

court  wherein  such  jury  ia  formed. 

g  1254.  [55.]  The  district  attorney  may  submit  an 
indictment  to  the  grand  jury,  in  any  case,  when  he  has 
good  reason  to  believe  that  a  crime  has  been  committed 
whicli  ia  triable  within  the  county. 

§  1255.   [5G.]     The  district   attorney,  when  required 

-  by  the  grand  jury,  must  prepare  indictments  or  present- 
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Ch.  VJ,  S  1^7.]    VOWBBS  ASD  DUTIES  OF  OKAND  JUBY. 

ments  for  them,  and  attend  their  sittings  to  advise  them  oot 
in  relation  to  their  duties  or  to  examine  witnesses  in  — 


attorney,  or  ! 

be  allowed  to  be  present  during  the  sittings  of  the  grand  who  may  ba 

jury,  nor  either  such  attorney  or  witness  when  the  grand 

jury  are  deliberating  or  voting    upon  a  matter  before 

them. 

Who  laay  ba  prMant   nt  nt-  votinK  on  fiDdics  n  bill  should  ba  pri- 

ting  of  grutd  jury.  —  At  tha  prea-  vatc^  bat  the  efiect  of  the  presence  ot 

ent  day,   the  grand  jnrj,   although  a  third  person  at  that  tima  is  not  aet- 

considered  B  part  of  the  eoart,  gen-  tied  by  the  authorities:  Slai*  v.  Kim- 

erally  sita  by  itself   while  receiviog  ball  29  Iowa,  2GT;  ShaUuck  v.  SlaU, 

testimony:  State  v.  Brandt,  68  N.  CT  11  lad.  473;  Statr.  v.  Fataet,  IG  Conn. 

ISCi  Orand  Jury  v.  Pvblk  Pnai,  4  457.     The  better  practice  is  to  exclude 

BrST.  313.     The  fact,  however,  that  everybody    but    members  from   the 

a  third  penoa  is  preaettt,  nnder  no  room  at  such  time;  (ihaUadt  v.  EtaCe, 

BUipicions  circamttances,  tlwagh  on  11  lad.  473.     And  this  is  required  by ' 

irregularity,  has  been  held  not  suffi-  this  section.     The  defeadoat  may  bo 

cient  to  vitiate  an  indictment  found:  present  and  cros>.esainiDe  witnesses: 

SiaU  V.  Kimbaa.  29  Iowa,  267;  Siatt  lunj'a  Com,   1   Conn.  428;  Staie  v. 

V.  CImtgh,  49  Me,  673;  Litibs  v.  Com-  Faatet,  16  Id.  467. 

tnometalth,  25  Oratt.  921,  931,  932;  The  presence  of  an  attorney  en- 

and  certunly,  after  trial  and  verdict  gaged  to  assist  the  district  attorney  at 

witliont  any  snggestion  of  nnfairoeas  the  examination  before  the  grand  jnry 

to  the  prisoner,  such  an  irregularity  ia  not  causa  for  setting  aside  the  in- 

will  not  be  sufficient  ground  for  a  dictment,  nor  for  reversal  of  jndg- 

reveraal:  SbOe  v.  Jvttiu,  11  Or.  178.  ment:  State  v.  W/tHaey,  7  Or.  386l 
Their  daliberatioos,   however,  while 

§1256.   [57.]     An  indictment  or  presentment  must  w,,  557. 
not  be  found  upon  the  statement  of  a  grand  juror,  unless  indictmeotDot 

,       ,  ,  ,         ,  ,,  lobe  round  on 

he  be  sworn  and  examined  as  a  witness.  Buiememof 

§  1257.    [58.]     A  member   of  a   grand  jury  may  be  i-woni- 
required  by  any  court  to  disclose  the  testimony  of  a  wit-  "-^^ 
ness  examined  before  such  grand  jury,  for  the  purpose  i^*'*"*^""^ (. 
of  ascertaining  whether  it  is  consistent  with  that  given  ^^n^oi"^' 
by  the  witness  before  the  court,  or  to  disclose  the  testi-  ""*"»■ 
rnony  given  before  snch  grand  jury  by  any  person,  upon  wor.  i;*. 
a  charge  against  such  person  for  perjury,  or  upon  his 
trial  therefor. 

Becracy    of  proceedinga. — By  and  not  for  the  benefit  of  persona  that 

the  oath  provided  for  in  S  1236  [37],  may  appear  before  (hem  as  witnesses; 

anU,  a.  arand  juror  is  required  to  pre-  and  such  witnesses  cannot  take  oil- 

serva  with  secrecy  the  proceedings  of  vantage  of  this  obligation  in  a  crim- 

the  jury;  bat  the  above  section  pre-  inal  prosecution  against  them:  f  copfe 

scribes  an  exception  to  the  rale.    The  v.     Young,   31    Cal.    563.     Different 

obligation   of  secrecy  is  imposed  on  reasons  ore  given  why  this  obligation 

grand  jurors   for  the  public  benefit,  of  secrecy  is  imposed.     The  principal 
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tdoa  and  opinioa  among  grand  jnron.  Bracer,  8  Mo.  373.     ^la  taadmonj 

•nd  to  prevent  a  p«noam>maUempt-  mnv  come  from  a  nand  jonn-  him- 

ing  to  escape  agaiiiBt  whom  prooeed-  lelli    Stats  t.    Wooi,  53  K.   H.  4S(; 

ingg  are  bemg  taken,  and  also  to  pre-  Cmted   Slates  v.   Charia,  2    Crandi 

Tent  the  teatimony  produced  before  C.   U.   Tftj    Oroeitr  t.   State,    UeoA 

tbe  Brand  jury  from  being  contra-  127;  Conanomoeaiih  t,  Jiiii,  11  Coin. 

dieted  at  tiie  trial  of  the  iauictnient,  137;    or  from  a  third  penon   prea- 

by  siibornatioiiof  perjorjon  thepart  ent;    Begiaa   v.    Haghtt,   1    Car-    A 

ol  tbe  occtued,  the  Uir  roquirea  aiich  K.  619;   LiaU  v.   CoaaiioKuea^h,  25 

EroceeiUngn  to  be  aecret:  1  Greenl,  OratL  021,  031.     So  a  person   who 

T.,  Bcc.  252;  LitUe'$  Com,  25  Gt-att.  waa  a  Titnesa  before  the  ffrand  jmy 

930.     Where,  however,  tiie  pnrpoeea  may  be  qnestioQed  as  to  what  waa  hu 

of  secrecy  are  accomplished,  the  bet-  own  sTidenoe:  Segiiia  v.  Oittoit,  Car. 

ter  opimoa  ia,  that  the  doings  of  a  &  M.  672. 

grand  juiy  may  be  revealed  it  justice  That  a  grand  jnror  cannot  be  oom- 

uemouds  it:  1  Bishop's  Crim.  Froo.,  pelled  to  d^scloee  how  he  voted,  aae 

sec.  857;  Commomiw^A  v.  Mead,  12  BcvarUSonlag,  C4CaL  626. 
Gray,  107,  170;  S.  C,  71  Am.  Doc 

oci.i9,i8M,  g  1268.  [59.]     A  grand  juror  cannot  be  questioned  for 

"  -  —  anything  he  may  say  or  any  vote  he  may  give,  while 
grandjuror.  acting  as  such,  in  relation  to  any  matter  legally  pending 
be  quw'u^^.  before  the  grand  jury,  except  for  a  perjury,  of  which  he 

may  have  been  guilty  in  giving  testimony  before  such 

jury. 


done  by  i 


done  by  them  in  the  jorf -rooo^  oven    40  Ind.  356. 


CHAPTER  Vn. 

OF  THE  ¥INDINa  ^St>  FRESENTATIOK  OF  THE  IKDIOTUENT. 

9  13G9.    Indictment  must  be  found  by  five  jurors  and  indorsed  by  foreman. 
S  12G0.     Witnesses  namea  to  be  indorsed  on  indictment;  when  marked  a* 

prosecutor. 
S  1261.     Indictment,  how  preeeated;  a  pnblio  record,  and  when  not  eabject 

to  public  inspection. 
9  1262.     Grand  juror  or  offioer  not  to  disolow  indictment  when  not  sabjeette 

public  inspeotioii. 
S  1263     Proceeding  when  indictment  not  found  "a  true  biU." 
S  1261.     Indictment,  effect  of  when  retorued  "not  a  trae  bilL' 
S  1265.     Presentment,  definition  of,  and  how  made. 

ort.ie,i»4.  §1259.  [60.]  An  indictment  cannot  be  found  with- 
indiciment  out  the  concutrence  of  at  least  five  grand  jurors;  and 
bVfl'vX'rora''  when  so  found  it  must  be  indorsed  "  a  true  bill,"  and 
S'forei^"    such  indorsement  signed  by  the  foreman  of  the  jury. 
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Ch.  Tn,  S 1260.]        FINDINQ  OF  INDICTMENT.  765 

ETnmlMr  of  fiaara  who    may  otikeiadiotmBat:  People  v.  Laicreaee,  Oot.lS,lSH 

pmsent    indinnusnt. — It    aeecu  mpm.     In  other  states  a  failure  to  $*■>■ 

tha^  while  five  jiiK«s  moat  conenr-in  comply  with  thia  reqnirement  ia  held        ' 

the  indictment,  the  whole  noniber  re-  f&tot    «vaa   after  vnrdicti    Wtbater't 

qoired  bj  law  to  form  a  gnud  jury  Gate,  6  Ma.  432;  Nompque  v.  People, 

need  not  have  been  preMiit  at  the  Brecee^  IIC;  CommomotaUliv.  WaJtera, 

linding  of  the  indictment.     Thui  in  6  Dana,  290.     In  New  Hampshire  a 

California,  where  a  finding  by  twelve  different  rale  prevails,  and  such  in- 

is  required,   it  is  held  in  Peoplt  v.  doisement  i«  not  Deceasary:  Stale  v. 

JtobeHi,  6  CaL  214  (otider  the  act  of  Frteman,  13  N.  H.  488;  alsoiQ  Mawa. 

I65G,  vhich  provided  that  "if,  of  the  chnsatts:  OommtmujtaUA  v.  Smyth,  II 

penouB    sammoned,    not    leas    than  Cosh.  473.     Where  the  indorsoment 

seventeen  nor  more  than  twenty-three  was  "true  bill,"  instead  of  "a  true 

attend,  they  shall  constitute  the  grand  bill,"  it  was  held  snfficieot:  State.r. 

jury  "),  that  all  the  seventAen  need  Elldm,  Meigi,  109;  StaU  v.  Damdaon, 

not  be  present  at  tho  finding  of  an  in-  12  Vt.  300.     So  where  there  waa  no 

dictment,  if  twelve  concurred  in  the  indorsement  on  the  indictment,  but 

finding.     So  in  People  t.  BuUer,  6  Id.  those  words  were  written  on  a  paper 

440,  it  was  said:  "If  twelve  concur  in  which  the  indictment  was  folded, 

in  fiading  an  indictment,  it  is  not  it   was    held    sofGoieat;   Surtjtu    v. 

perceived  how  a  prisoner  can  be  in-  ConanamotiUih,  2  Va.  Cas.  483, 
jnred  by  the  absence  of  the  other*        Signing  by  foreman.  —  An    indict- 

whowereimpaneled":  Peopfev.  Oaie-  ment  to  ba  valid  must  be  signed  by 

vnod,  20  Id.   147;   PeopU  v.  HkiMt,  the  foreman  of  the  grand  jury;  Com- 

■  M  Id.  65.  moaiDOiUh  v.  Sargent,  Thach.  C.  C. 

Anindictment  by  agrondjnry  con-  116;  Slate  v.    Damlaon,   12  Vt  306; 

■iating  of  a  larger  number  than  pre-  Slate  v.  Squire,  10  N,  H.  CSS;  Oardi- 

seribed  by  law  has  been  held  to  be  nn-  v.  People,  3  Scam.  S3.     It  is  a 

void:  People  v.  Tlutrtlon,  fi  Col.  60.  sufficient  signing  if  the  foreman,  in 

Indoraement  of  Indictment.  —  affixing  his  signatarc,  makes  use  of 

"A    tnK    but."  —  Every    indictment  only  the  initials  of  bis  christian  name: 

should  be  certified  to  be  a  tme  bill  State  v.    Taggart,   3S   Me.   298.     So 

by  on  indorsement  thereon  in  thoee  where  on  inilictmeQt  was  signed  "  A 

words,  signed  by  the  foreman.     An  B,"the  foreman,  and  the  letters  "F. 

indictment  not  so  certified  is  invalid,  G.J."  were  added,  they   wero  hold 

and  will  be  set  aside  on  motion:  Peo-  sufficient  to  indicate  that  he  acted  as 

p&  V.  Lavsretiee,  21  Cal.  3GS;  PeapU  v.  foreman,  it  appearing  from  the  record 

Jokmton,  43  Id.  640.     In  CaUfomia  it  that  A  B  Was  in  fact  foreman  of  the 

n  held  that  after  plea  this  objection  grand  jury  when  the  bill  was  found: 

iswaivod,Bachiudorsementbemgnot  Stattv.  Chandler,  2  Hawks,  439. 
essential  to  tho  legality  and  sufficiency 

§1260.   [61.]    When  an    indictment    is    found,  tlio  oct.  w,  ibik, 

names  of  the  witness  examined  before  the  grand  jury 

must  be  inserted  at  the  foot  of  the  indictment,  or  in-  names  in- 
dorsed thereon,  before  it  ia  presented  to  the  court:  and  fnaictmcot 

'  r  '  when  martejl 

if  the  indictment  be  for  a  misdemeanor  only,  and  any  as  proeecuior. 
witness  has  voluntarily  appeared  before  tbe  grand  jury 
to  complain  of  the  defendant,  his  name  must  be  marked 
as  private  prosecutor. 

Indoraement  of  names  of  wit-  112;  People  v.  King,  28  Id.  266.  A 
nsBMW  on  iudictmeiit.  —  An  oh-  person  may  be  sworn  and  examined 
jection  that  witnesses'  names  are  not  as  a  witness  on  tho  trial  altbongh  hia 
mdorsad  on  the  indictment  mnst  be  name  ia  not  indorsed  on  tlie  indict- 
takon  befori!  the  defendant  pleads,  or  it 
is  waived:  S  1314  [116],  pott;  Peoplcv. 
Freeland,  GCaLOC;  Peoplev.  Symoads, 
22  Id.  348;  People  v.   lope,  20  Id.    'Lopex,  26  Id,  112;  People  v.  Symond*. 
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OcL  IS,  MtU,       22  Id.  34S.     So  a.  person  who  was  not  doned  vos  T.  IMefsQludi,  while  tba 

***- examined  before  tlie  grand  jury,  and  witnasa  waa  G.  Diefanbaoh;  this  was 

whose  name  is  not  mdoned  on  the  held  uuafficient    to  WMraut   grant- 
indictment,  may  I>e  a  witueas  for  the  log  a  motion  to  set  aside  tho  iadict- 
proaecutioD  on  the   tried:    People  v.  mant:  PtojiU  v.  Crmeej/,  66  Id.  36l 
JocelyK,  29  Id.  562.     The  name   in- 

OM.  19.  ISM.  g  1261.    [62.]     An    indictment,  when    found    by  the 

"7  '  grand  jury,  as  prescribed  in  sections  1259  [60]  and  1260 
how  presented.  [61],  must  be  presented  by  their  foreman,  in  their  pres- 
ence, and  filed  with  the  clerk,  and  remain  in  his  office 
as  a  public  record;  but  if  the  defendant  has  not  been 
held  to  answer  the  charge,  neither  the  indictment  nor 
any  order  or  process  in  relation  thereto  must  be  inspected 
by  any  person  other  than  the  judge  of  the  court  or  an 
officer  thereof  in  the  discharge  of  a  duty  concerning  the 
same,  until  after  the  arrest  of  the  defendant. 

PreBflntation  of  indictment  to  charge  ia  dismissed:   People  v.  Lav- 

court.  —  It  will  bo  prosnmod  that  an  retxe,  21  Id.  373.     IE  no  papers  from 

indictment  was  preBcnted  to  the  court  the  committing  niagistrate  have  Iieen 

by  tho  foreman  of  the  gmnd  jnrj,  and  in  their  hands,  their  judgment  upon 

in  their  proaence,  although  thiit  fact  the  complaint  ia  indicated  hj  the  fact 

is  not  indorsed  upon  it,  nnlesa   tha  that  no  indictment  is  returned:   Id 

contrary  appear  from    tho  record  of  If  au  indictment  is  not  presented  in 

the  court:    People    v.    BlackweU,    27  tlie  manner  prescrilwd  in  the  code,  ii 

Cal.    G5.     The    conclusion     of     the  may  be  sot  asido  on  motion:  People  v- 

grand    jury    is    eviieneeil    by    the  SoulluBeti,  40  Id.  148.     The  manner  of 

presentation   to  the   court  of  an  in-  presenting  an  indictment  to  the  court 

dictment.   or    by  a    return    of    the  is  prescribed  by  this  section:  Peaplr 

papers  from  the  committing  magis-  v.   Colb!/,   54  Id.   3S  (the  California 

trate,  if  any  have  been  deUvered  to  statute  being  similar  to  onrs). 
tiiem,  with  an  indorsement  that  the 

Oct.  19,10*.  g  1262.   [63.]     No  grand  juror  or  officer  of  the  court 

must  disclose    any   fact    concerning  "such    indictment 

officer,  when    while  it  is  not  subjeet  to  public  inspection:  and  a  viola- 

not  lo  disclose  '  ,  ,  -.      - 

Indictment      tion  of  this  section,  Or  the  prohibitions  of  section  1261 

[62],  is  punishable  as  a  contempt. 
Oct  19, 1861,         §  1263.  [64.]    When  a  person  has  been  held  to  answer 

a  criminal  charge,  and  the  indictment  in  relation  there- 

wheo  indfe-  to  is  not  found  "a  true  bill,"  as  provided  in  section  1259 
Una  bill.  [60],  it  must  be  indorsed  "not  a  true  bill,"  which  in- 
dorsement must  be  signed  by  the  foreman,  and  presented 
to  the  court  and  filed  with  the  clerk,  and  remain  a  public 
record;  but  in  the  case  of  an  indictment  not  found  "a 
true  bill,"  against  a  person  not  so  held,  the  same,  together 
with  the  minutes  of  the  evidence  in  relation  thereto, 
must  be  destroyed  by  the  grand  jury. 
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g  1264.  [65.]    When  an  indictment,  indorsed  "  not  a  ^  ».  >»*. 
true  bill,"  has  been  presented  in  court  and  filed,  the 

1.  1  II  Proceeding 

enect  thereof  is  to  dismiss  the  chanie:  and  the  same  can-  wtien  indict- 

o   I  mentnoifoun^ 

not  be  again  submitted  to  or  inquired  of  by  the  grand  '"'obia 
jury,  unless  the  court  so  order. 

§  1265.  [66.]    A  presentment  is  made  to  the  court,  by  o^  u.  iwi, 

the  foreman,  in  the  presence  of  the  grand  jury,  and  with 

the  concurrence  of  five  of  their  number;  but  being  a  denoed. 
mere  informal  statement  of  facts,  for  the  purpose  of  ob- 
taining the  advice  of  the  court  as  to  the  law  arising 
thereon,  is  not  to  be  filed  in  court  or  preserved  beyond 
the  sitting  of  the  grand  jury. 

ante,  %  1212  [43],  note. 


CHAPTER  Vni. 
OF  THE  INDICTMENT. 
6  1266.     Forma  of  pleading  beretofore  eziEtiiig  aboluhed. 
g  1367.     ladictment,  fint  pleadmg  on  the  put  of  the  ttate. 
J  126S.     Indictment,  what  to  ccmtoia. 
9  1269,     Form  of  iadlctmant. 

I  1270.     Manner  of  statiug  tbe  act  coiutitnting  the  crime. 
%  1271 .    Indictment,  oa  to  what,  must  be  direct  and  certain. 
9  1272.     Proceeding  when  defendant  indicted  by  fictitions  name, 
fi  1273.     Indictment  muat  charge  but  one  crime  and  in  one  farm. 
§  1274.     Time,  when  material  to  be  atated  preciaely  and  whan  not. 
§  1275.     Statement  aa  to  peraon  injured  or  intended  to  be  injured. 
§  1276.  ■  Animal,  deicnption  of  \>j  common  name  of  its  claaa  aufficiant. 
g  1277.    Conitmc^D  of  words  nsed  in  indiotment. 
%  1278.     Words  of  atatnte  need  not  be  atrictly  pomied. 
%  1279.     Indictment,  whan  sufficient. 
g  1280.     Indictment  not  inanfficient  for  defect  of  form. 
%  1281.     Freanmptiona  of  law,  nor  matters  jndicioUf  known,  need  not  be 

stated  in  indictment 
g  1282.     Pleading  a  judgment  or  proceeding  before  oonrt  of  special  jozisdio* 

9  1283.    Privute  stotnU,  how  pleaded. 

g  1281.     Pleading  in  indictment  for  UbeL 

9  1265.     Pleading  in  indictment  for  forgery  whan  instmment  has  been  de- 

atroyed  or  withheld  by  defendant. 
9  1286.     Pleading  in  indictment  for  perjury  or  snbomation  of  perjury. 
9  1287.     Defendants,  one  or  more  of,  in  same  indictment,  may  be  convicted 

or  acquitted. 
9  1288.    When  crime  may  be  alleged  to  have  been  committed  within  the 

county. 
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S  1289.    ^stinoHon  bfttwMU  penoiu  oommittiiif  uid  *i^i«gTn  i 

felony  kbTDgatad. 
B  1290:    AoccMkry  ifter  l*ot  may  b«  tried  before  prindpd. 

tiM  orime  hu  not  be«n  iodiotad. 

(M,u,uH         g  1266.   [67.]    All  the  forms  of  pleading  in  criminal 

FowMoi actions  heretofore  existing  are  abolished;  and  hereafter, 

pleading.        jjjg  formg  of  pleading,  and  the  rules  by  which  the  suflS- 
tObiM.         ciency  of  pleadings  is  to  be  determined,  aire  those  pre- 
scribed by  this  code. 

Forma  of  pleading.  — In  Peopb  in  eriininal  aotioiu  to  tet  Mide  tba 
T.  J!in^,  27  C^.  GOT,  under  a  nmiW  jadidalconatraotiinLtberetotoro  given 
provition  in  Califomia,  it  tna  said  to  the  laofooge  usamlly  employed  in 
that  tho  criminal  code  woa  designed  Bnoh  plewunga;  that  its  tmo  otSoa  ia 
to  work  tbe  game  cbange  in  pleuing  to  abrogate  the  technical  rnlea  fonn- 
^       ■■         'hat  .   '  


DDglit  by .     _      _ _ 

eednro  in  civil  actions,  end  that  there-    libenl  ii 


iDdtetment, 
1rstplea4li~ 
in  part  ol  at 


and  practice  io  criminal  actions  that    erly  goveming  anch  pleading*,  utd  U 

I.  1  ..  ..^  jjjg  Qi^^  q[  (jiril  Pro-    tnbrtitut*  aimpler  forma  and  Kmrae 

liberal  interpretation:  Ptopla  ▼.  Con- 
niy,  07  N.  Y.  62.  So  in  Or^n,  it  ia 
aaid  that  the  intention  of  thia  aection 
with  the  aame  partioolaritj  aa  wa«  of  the  code  ia  not  to  aboUah  or  dit- 
leqnired  in  indictraenta  In'  the  com-  penee  with  any  of  the  eaaential  re- 
mon  law.  To  the  same  eflect  ia  Pa-  ^aipemenls  of  fta  indictment  aa  sano- 
piev.  Crania,  Slid.  ISI.  Theteatof  tioned  bv  tho  wiadom  and  ezveri- 
anfficiency  of  pleadings  is  found  in  ence  of  tne  past,  and  determined  t>j 
the  codea  thsmselvea:  Ftopl«v.  Jfur-  the  wdl-eabibluhed  rales  of  soiuid 
]%,  39  Id.  62;  People  v.  Did,  37  Id.  reason.  None  of  the  anbetantial  ele- 
2771  Ptople  V.  Ah  Woo.  28  Id.  205;  menta  of  a  good  indictment  as  tested 
see  also  Ptople  v.  Sond/brd,  43  Id.  29.  by  the  long-estabUabed  principles  of 
In  New  York,  nnder  a  ^rorision  criminal  jnriiprudence  are  ignored  bj 
tjmilar  to  the  above,  it  is  said  that  it  oar  atatutes:  Slalt  v,  Douf^iertji,  4 
was  not  intended  by  the  proriaion  Or.  200. 
dioliahing  e^diting  forms  of  pleading 

g  1267.  [68.]     The  first  pleading  on  the  part  of  the 

e  is  the  indictment.    . 
§  1268.   [69.]    The  indictment  must  contain, — 

1.  The  title  of  the  action,  specifying  the  name  of  the 
court  to  which  the  indictment  is  presented,  and  the 
names  of  the  parties; 

2.  A  statement  of  the  acts  constituting  the  offense, 
in  ordinary  and  concise  language,  without  repetition, 
and  in  such  manner  as  to  enable  a  person  of  common 
imdcrstanding  to  know  what  is  intended. 

Nameof  partiaa.  —  Omitting  tiie  tme  name,  ho  most  declare  his  true 

name  of  the  connty  in  the  title  ia  a  name  when  uraigned,  and  if  he  do 

technical  defect  not  affecting  die  snb-  not,  he  may  properly  be  proceeded 

stantial  rights  of  the  deCendanti  Pto-  against  by  the  name  in  the  indict- 

pbT.J^g^,  3  West  Coast  Rep.  G78.  ment.    The  addition  "Jr."  is  no  part 

If  defenajint  be  not  indicted  !>;  his  of  a  name  Droper;  and  when  it  doaa 
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not  appnw  that  then  were  two  per-  ot  defendant  in  tbe  Tindict  ma  imma-  Oct  19,  UU. 

■ooa  of  the  name,  or  that  the  por^  terW:  pMpb  v.  Soggi,  20  Id.  4*2.        *^ 

was  misled,  ita  insertion  in  a  criminal  The  mero  onusftion  of  the  ini^-i*!  of 

complaint  is   immaterial:    Citg    and  the  middle  name  of  the  defendant  is 

Coanty  rtf  San  FraiKtKo  v.  RajidaU,  54  immaterial,  it  not  in  any  way  prgn- 

CaL  408.     Where  the  indictment  iras  dicial  to  him :  People  v.  Ferria,  SO  Cal. 

against  James  B.  Btwgs,  and  tiie  ver-  442,  citins  Prnpls  v.  Boggi,  ticpra,  and 

diet  pioncmaced  "the  defendant,  J.  Pm/le  v.  Lochmod,  0  Iil.  W6. 

M.    Boggs,"  fpiilty,    hfld,  that  the  Statement  of  acts  cooititntiog 

erfoi  in  the  initial  of  the  middle  name  oflenae  in  indictment:  See  1 1270  [711. 

§  1269.   [70.]     The  indictment  may  be  Bubstantially  Oct ».  mh 

in  the  following  form: —  

"Thb  State  op  Oeboon  )  ni„.,;»  ^^„W  ft..  tK«  «™«t^ '^'^"^ 


)  Circuit  court  for  the  county  " 

t      of -Btate  of  Oretron.      »Of-M«. 


, '„ (     of ,  state  of  Oregon, 

"A  B  is  accused  by  the  grand  jury  of  the  county  of 
,  by  this  indictment,  of  the  crime  of "  (here  in- 
sert the  name  of  the  crime,  if  it  have  one,  such  as  trea- 
son,  murder,  arson,  manslaughter,  or  the  like,  or  if  it  be 
a  crime  having  no  general  name,  such  as  libel,  assault 
and  battery,  and  the  like,  insert  a  brief  description  of  it 
as  given  by  law),  "committed  as  follows: — 

"The  said  A  B,  on  the  day  of ,  18 — ,  in  the 

county  aforesaid"  (here  set  forth  the  act  charged  as  a 
crime,  according  to  the  form  adapted  to  the  case,  as  pro- 
vided   in   the   next  section).     "  Dated  at  ,  in   the 

county  aforesaid,  the  day  of  ,  A.  D.  18 — ." 

(Signed)  "0  D,  District  Attorney."  (Indorsed)  "A  true 
bill." 

(Signed)  "E  F,  Foreman  of  the  Grand  Jury." 


§  1270.   [71.]    The  manner  of  stating  the  act  consti-  ^^^^"^ 
tutine  the  crime,  as  set  forth  in  the  appendix  to  this 

^  Uannerol  stst 

code,  is  sufficient,  in  all  cases  where  the  forms  there  {°fi"^',h™'*'' 
given  are  applicable,  and  in  other  cases  forms  moy  be  '''"*■ 
used  as  pearly  similar  as  the  nature  of  the  case  will  per-  e  or  im. 

mit.  lOOr.  ftiS. 

UAnnar  of  atating  act  consti-  and  enable  the  ooort  by  an  inspec-  vj  Or!  iw. 

tntin^    crime.  —  The     indictment  tion  of  the  record  alone  to  determine 

ahonld  always  contain  «nch  a  specifi-  wheUier,  admitting  the  tratb  of  tli<- 

cation  of  acta  and  descriptive  circnoi-  epecified  acts  charged,  a.   thing   haa 

■tancea  as  will  upon  its  face  fix  and  been  done  which  is  forbidden  by  law: 

determine  the  identity  of  the  offense.  State  v.  Douf^ftrlf,  4  Or.  200;  Friebie 
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.  iSBi,       T.  State,  1  Id.  248.     Wbere  the  acta  the  offense  are  aufficieatlj  stated,  it  b 

constituting    the    oKnsa    aie    suffl-  immaterial  whether  Wie  legal  appella.- 

cieatly   stated    to  give    explicit    in-  tioD  or  any  appellation  oE  the  oSeiua 

formation  of  the  offense  charged,  the  is  stated:  P«M>le  v.  Phippt,  39  Id.  .126. 

indictment,  though  it  may  be  Iiatjte  to  It  is  out  absolutely  essential  that  the 

criticism  aa  to  form,  will  nereriJieless  term  "feloniously"  1>e  nsed:  People 

be  held  sufficient,  even  i£  the  langnsga  v,  Olirera,  7  Id.  403;  Peoples.  Panont, 

of  the  statute  be  not  striotly  followed:  6  Id.  487.     It  is  held  that  a  bare  ncgd- 

PeopJe  V.  Potter,  35  CaL  110;   People  tiva  qnaliScation  need  not  be  averred 

Phtppi,  39  Id.  326.     Bat  it  is  gener-  in  an  indictment,  bet  must  be  r^od 

ally  held  safe  aud  the  better  practice  on  as  a  matter  of  defense  at  the  trial ; 

to  charge  the  offense  in  the  langnage  People  t.  Nngenl,  4  Id.  M\ ;  People  v. 

of  the  statute,  without  enlargement^  Vanard,  6  Id.  562;  People  t.  Mingliah, 

and  such  statement  of  the  oSense  is  30  Id.  214. 

uniformly  held  snfficient:  Stale  v.  AK  An  indictment  fallowing  the  lon- 
Sam,  14  Or.  437;  State  v.  Carr,  0  Id.  gnagc  of  the  statui«,  bat  omitting  to 
133.  In  this  Btato,  certain  forma  state  the  acts  constituting  thooScnae, 
are  prescribed  (in  the  appendix  to  is  held  to  bo  sufGcient  where  no  ob- 
this  code)  which  are  deelarod  by  this  jeotion  ia  made  to  it  until  verdict,  but 
section  to  be  sufficient  aa  statements  if  demurred  to  Bnch  indictment  a  in- 
of  tho  acts  constituting  the  offenses  to  sufficient:  Stale  v.  Dots,  ^  ^'-  43'. 
which  they  apply.  In  State  v.  .Spen-  As  to  indictments  in  particular 
ur,  6  Id.  152,  it  is  held  that  thoso  coses,  see  the  second  ^t  of  this  coda 
forma  are  snfficient  where  applica-ble.  on  crimes  and  their  pnnlahment. 
In  State  V.  Dodson,  4  Id.  &1,  the  conn-  under  the  heads  of  the  various 
sel  contended  that  the  appendix  con-  ofienaea.  One  who  was  present.  ai<l- 
taining  these  forma  was  not  part  of  Ids  and  abetting  in  the  commission  of 
the  statute,  and  that  they  were  not  a  felony,  may  be  convicted  on  on  in- 
sufficient; but  the  court  held  that  the  dictmcnt  chsj^ing  him  d^rcclly  with 
position  waa  not  well  taken.  the  commisaion  of  the  offense  itself; 
If  the  indictment  is  oertainas  to  the  StaUv.Kirl;  10  Or.  505.  Assaulting 
persoa  and  offense  charged,  audstat«8  and  wounding  an  officer  of  the  psm- 
all  the  acts  ncceasary  to  constitnt«  a  tentiary  with  a  deadly  weapon,  under 
complete  offense,  it  contains  all  that  S  687  [G7T],  must  state  that  the  ac- 
ia  required:  People  \.  Mvrpby,^C?\.  cused  knew  that  the  party  assaulted 
62.  The  anbstuitial  facts  necessary  was  such  officer:  Slate  v.  Stnilh,  1 1  Id. 
to  constitute  the  oSense  must  bo  205.  An  indictment  for  larceny  was 
stated  with  such  reasonable  certainty  held  sufficient  which  charged  that  tho 
aa  to  enable  a  person  of  ordinary  deFendant  feloniously  took  and  carried 
understanding  to  know  what  was  in-  away  personal  property  therein  dc- 
tcnded,  and  to  enable  the  court  to  scribed,  without  employing  the  word 
pronounce  judgment;  but  the  facts  "steal  "  inany  form:  Stofcv.  £«e£<j» 
need  not  be  stated  with  the  particu-  Tarn,  10  Id.  3C5.  In  an  indictment 
larity  required  atcommoniaw:  People  for  obstructing  tho  highway,  it  ia  not 
V.  Dolan,  0  Id.  G7G;  People  v.  A!i  Woo,  necessary  to  state  the  termini,  but  it 
28  Id.  205;  People  v.  Rodrigan,  10  Id.  is  sufficient  to  allege  that  the  road  i<i 
60.  If,  in  tho  charging  part  of  the  a  highway:  State  v.  Hume,  12  Id,  133. 
indictment,  language  capable  of  two  Where  a  statute  makes  it  a  criminal 
interpretations  is  oaed,  only  one  of  offbnse  to  take  or  receive  a  fee  or  oom< 
which  imports  that  defendant  is  pensation  for  official  services,  when 
gai]^,  the  indictment  will  bo  held  no  such  fee  is  allowed  by  law.  the 
inaafficient:  People  v.  Williams,  35  Id.  indictment  sbontd  show  for  what  ser- 
C7I.  The  indictment  need  not  state  vices  or  duty  the  charge  was  made  or 
in  terms  that  the  oQcnse  charged  is  a  money  taken:  State  v.  Padxml,  4  Id. 
felony  or  misdemeanor;  ffoyfcv.  IPar,  157. 
20Icl  117.     If  the  facts  constituting 

lan,         §1271.   [72.]    The  indictment  must  be  direct  and  cer- 

tain,  as  it  regards,  — 

"must       1.   The  party  charged; 

2.   The  crime  charged;  and. 
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3.   The  particular  circumstances  of  the  crime  charged  Oct.  19,  lau. 
when  they  are  necessary  to  constitute  a  complete  crime. 

Indictment,  vrlmt  mfficient.  —  complete  offense,  the  defeadant  may 

If  the  indictment  be  direct  aod  cer-  demur  on  that  grooud;  bnt  if  he  faifg 

tain  aa   to  the    party  charged,   the  to  demur,  a  motion  in  arrest  of  jadg- 

ofionae  charged,  and  Btatea  the  par-  ment  will  be  denied:  Ptopk  v.  S>i>en- 

ticnlar  circumstancea  which    consti-  ton,  49  Id.  388.      See  the  preoediug 

tute  the  offcoso  in  ordioar;  and  con-  sectioQ  aa  to  facts  which  are  neces- 

cise  language,  and  in  snch  a  way  that  Mry  to  be  stated.     Where  the  ofienM 

a  peraoQ  ot   ordinary  understanding  charged  admits  of  degrees,  the  indict- 

con  know  what  was  intended,  it  la  ment  should  charge  the  offenae  gen-     - 

mifficient:  Pto^  v.  Samera,  14  CaL  erally,   and  leave  the  degree  to  be 

29.     If  the  iDJictmant  iloea  not  state  detorniined  by  the  verdiot:  PeopU  v, 

the   particular    circnmstaaces    when  Jefferaaa,  C2  Id.  452. 
they   aro  necessary  to   constitute  a 

§  1272.  [73.]    When  adefendant  is  indicted  by  aflcti-  ^^^'>-^»*- 
tious  or  erroneous  name,  and  in  any  stage  of  the  proceed- 

.       ,.  J    -i  ,        .  ,    1    .      Proceeding 

inga  his  true  name  is  aiscovered,  it  may  be  inserted  in  wti*"  Jefend- 

o  >  J  ,nj  indicted 

the  subsequent  proceedings,  referring  to  the  fact  of  his  ^^""'"" 
being  indicted  by  the  name  mentioned  in  the  indictment. 

Indictment  bywronf  name.  ^  orand  jury.  Tho  court,  however. 
In  California,  in  People  v.  KtUy,  6  held  tho  section  to  bo  eonatitntional, 
Cal.  210,  it  was  urged  in  argument  the  particular  name  by  which  defend- 
that  a  section  similar  to  the  above  ant  is  designated  being  immateriaL 
was  in  violation  of  the  constitntion ;  See  also  People  v.  Jim  Ti,  32  Id.  60; 
that  in  ordering  the  trae  name  to  be  People  v.  Ah  Kim,  34  Id.  189. 
inserted  upon  the  minutes,  the  court  Inserting  true  name,  iUastration  of 
altorod  tho  indictment  in  a  material  this  practice:  See  People  t.  Le  Soy,  3 
part,  so  that  it  was  no  longer  an  in-  West  Coast  Rep.  783. 
dictment  fonnd  and  presented  by  a 

§  1273.    [74.]    The  indictment  must  charge  but  one  0ci.i9,i8m. 

crime,  and    in  one  form   only;   except   that  where  the  — '■ 

crime  may  be  committed  by  use  of  different  moans  the  muatcbarga 
indictment  may  allege  the  means  in  the  alternative.  and  in  one     ' 

Cbar^ing  more  than   one  of-  indictment  diarged  moro  than  one 

fenoe:    See  generally  the    note    to  offense    was    sustained:     People    v.   ij  q,  300, 

Ben  T.  Stale.  53  Am.   Dea  238-240.  Cooper,  53  Id.  647.     So  also  an  indict- 

The  genera.1  mle  is,  that  an  indict-  ment  which  charges  bnrgtary  mixed 

ment  of  this  kind  is  bad  for  dnpUcity:  with  Urceoy  was  held  to  charge  two 

People  V.  Wri'jlil,  9  Wend.  193;  Reed  offenses:  Peojile  v.  OarveU,  29  Id,  G22. 

V.  People,  I  Park.  Cr.  481.     Charging  And   where  it  is  charged  that  one 

forgery  of  a  mortgage   and   forgerr  person  stole  the  goods  and  another 

of  a  receipt  tbcrcon  changes  two  of-  feloniously  received  them,    knowing 

fensea:   People  v.    WriglU,   0   Wend,  them  to  be  stolen,  two  off^osos  are 

193.     So  an  indictment  charging  the  chained,   and  against  different  per- 

defendant  witb  the  murder  of  three  sons:  People  v.  Ifaiehina,  34  Id.   181. 

penona  charges  three  offenses:  Pfople  If  an  indictment  for  forgery  contains 

V.  Alihrz,  49  Cal.  452.     Where  an  la-  two  counts,  each  containing  a  copy  of 

dictmeot  charged  an  officer  of  a  cor-  the  instrument  alleged  to  have  been 

poration  with  concurring  in  the  mok-  forged.  It  will  not  be  presumed,  in 

mg  of  a  statement  of  its  condition  theahsenceof  an  averment,  that  both 

which  was  false,  and  also  with  con-  ore  copies  of  one  and  the  same  inatni- 

curring  in  the  pablication   of   anch  ment:  People  v.  SliotiDeli,  27  Id.  394. 

foUe  Btatement,  a  demurrer  that  the  If  the  indictment  containe  more  ihaa 
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Oct.  19, 1B54.  one  conot,  it  miiat  plainly  appoar  on  uttered  the  dnit,  knowutg  Qm  in- 
f  74.  ita  face  th&t  tho  matters  set  forth  in  dorHement  to  be  forged,  it  wu  held 
tho  different  eoanta  are  but  different  to  charKO  l>nt  one  oOense:  PtopU  1. 
descriptioDBof  oneand  tho  same  tnuu-  Frank,  28  Id.  S07. 
action:  People  v.  TliomjMKM,  23  Id.  ^yhe^e  the  act  constitating  (hs 
214.  An  iDdictment  which  charged  offense  is  described  in  the  stttbite  by 
both  bnrglary  and  house-breaking  different  terms  stated  disjonctively, 
yrna  held  to  charge  tiro  offenses;  it  is  well  described  in  the  indictment 
People  T.  Taggart,  43  Id.  81.  Lar-  by  the  use  of  all  stated  coajnnctivelT: 
ceny  and  embezzlamcnt  cannot  be  Slate  v.  Carr,  0  Or.  133;  Ulaie  v.  Djir, 
nnited:  PeopU  v.  De  Courteg,  Gl  Id.  8  Id.  229;  PeopU  v.  Ak  Woo,  28  CiL 
135;  and  see  Feo^  v.  Qmatt,  fi6  Id.  W5;  People  v.  FranJc,  23  Id.  507;  Peo- 
396.  But  where  distinct  act*  conati-  pk  v.  Hood,  G  Id.  23G.  And  if  not  so 
tuta  but  one  ofiense,  the  indictment  stated,  the  indictment  will  be  held 
chBTSing  them  is  good  i^dUev./'afoier,  iMtd  on  demurrer.  But  this  rule  has 
4  Mo.  453;  as,  for  instance,  an  in-  no  Implication  where  the  words  used 
dictment  for  the  burning  of  Bcraral  disjonctirely  in  the  statute  are  synoo- 
liouses  of  different  persons  as  one  act:  moua:  People  v.  Tomlinion,  35  Id.  K&. 
Woo^ord  V.  Peopie,  62  N.  Y.  117;  Au  indictment  which  chaises  that 
8.  C,  20  Aui.  Rep.  464.  Counts  for  defendants  committed  an  act  which 
an  inctnsire  offense  charging  the  in-  grossly  injures  the  persona  and  prop- 
eluded  offenses  have  been  held  not  bad  erty  of  others,  and  grossly  disturbs 
for  duplicity:  Ward  v.  State,  22  Ala.  the  public  health,  and  openly  out- 
18.  Thus  an  indictmentwhich  charges  rages  public  decency,  does  not  diaiga 
defondant  with  having  felooioDsly  more  than  one  crime:  Suae  t.  iterg- 
assaulttul  B,   and  with  having  mur-  man,  G  Or.  341. 

dered  B,  is  good  and  does  not  charge  The  objection  to  the  indictment  or 

more    than    one    offense:    People  v.  information,   that   two    offenses  aie 

Wtatter,  47  Cal.   lOG.     Nor  does  an  charged  tiierein,  or  that  the  offense  is 

indictment  which  charges   the  same  charged  in  more  than  one  form,  must 

person  with  the  crime  of  rape  and  be  taken  by  demurrer,  otherwise  it  is 

also  of  au  asauult  with  intent  to  com-  waired:    People  v.    Wtaeer,   47  CaL 

mitrape:  Peopltv.  rj/ier.  35  Id.  663.  106;   Ptopit  v.  Burmi,  35   Id.  lio; 

Where  the   indictment  charged  do-  Pe<^e  v.  Oarn^  29  Id.  622;  Peopit 

fendaat  with  having  forged  an  ludorss-  t.  Coiuior,  17  Id.  354. 
ment  oQ  a  draf  t,  and  also  with  having 

0pi.i9.i8m,         §1274.   [75.]     The  preciae  time  at  which  the  crime 

— ^ was  committed  need  not  be  stated  in  the  indictment, 

mueri*i,tabe  but  it  may  be  alleged  to  have  been  committed  at  any 
ciaeiy.^^er-    timo  before  the  finding  thereof,  and  within  the  time  [iu] 
which  an  action  may  be  commenced  therefor,  except 
uor.&ie.        where  time  i3  a  material  ingredient  in  the  crime, 

Avarment  of  time.  —  The  time  from  day  to  day  or  constituted  out  of 
of  the  commission  of  the  offense,  ex-  a  series  of  minor  acts,  it  is  sufficient 
cept  wheu  timo  is  material,  ia  suffi-  to  chai^  Ibo  act  as  having  boeii  com- 
cieutty  certain  if  it  is  stated  to  be  mittad  on  a  particular  day:  Slate  v.] 
prior  to  tho  finding  of  the  iudictmeat:  Ah  Sam,  II  Or.  347.  In  an  indict-> 
People  V.  Littles,  5  CaL  335;  Peo-  ment  for  selling  liquor  without  a 
plev.  KeUy,  0  Id.  210;  Conrnionvxaith  license,  if  the  statute. of  limitetioul 
■'.DiUane,  I  Gray,  483;  Ptopltv.  Van  is  not  involved,  a  statement  of  the 
Eatitvoord,  9  Cow.  GGO.  And  when  time  in  the  indictment  is  not  mate- 
it  is  charged  Uiat  the  offense  was  rial:  State  y.  Cuttittn,  3  Id.  260. 
committed  on  a  particular  day,  which  Where  the  statute  of  limitaUons  ia 
was  prior  to  the  finding  of  the  indict-  involved,  an  allegation  that  the  de- 
men^  there  is  no  need  of  an  averment  fendant  did  the  act  charged  on  or 
that  it  was  prior  to  sncli  time:  People  about  a  certain  d^  is  void  (or  uu- 
V.  Lafuentt,  G  Cal,  202.  Where  the  certainty:  United  Stilet  v.  WiMloa, 
ojenss   ia  its  nature    ia   continuing  3  Id.  337.     Thus  on  iudictmeut  for 


ivGoogle 


Ch.  Vm.  S I277-]  INDICTMENxa  773 

miirdeT  oaed  ■■  a  Bnbatitute  for  an  matter  which  eiempta  the  caM  from  Oct  19^  lS6i 

indiotmant    for   inaii8]au([htar   must  the  geaervl  rule,  it  should  be  stated  i^ - 

■how   that    th«  prosecution    of   tbo  in  the  indictmeat;  People  v.   itiller, 

latter  offense  is  not  barred  by  lapse  IS  CaL  291;  Ptople  r.  Mtmirjo,  18  Id. 

of  time.     Prima  fade  lapse  of  time  38;  sea  also  Pemle  v.  Burgfta,  3S  Id. 

is  a  good  defense;  if   there  is  any  116;  People  v.  Stall!/,  ^*  1°-  ^^- 

§  1275.   [76.]    When  a  crime  involves  the  commission  ocLi»,iwi 
of  or  an  attempt  to  commit  a  private  injury,  and  is  de-  ^^^   ^  ^  ■ 
scribed  with  sufficient  certainty  in  other  respects  to  idea-  K,^^*"' 
tify  the  act,  an  erroneous   allegation  as  to  the  person  "''*°'^^'"'*' 
injured  or  intended  to  be  injured  is  not  material. 


between  the  name  of  the  party  in-  indictment  for  robberj,  whicli  fails  to  . 
jured  as  laid  in  the  indictment  and  state  that  the  proper^  taken  woe  the 
as  given  in  evidence  was  serious  and  property  of  some  person  other  than 
even  faUl:  8eo  Wharton's  Cr.  Fl.  k  the  defendant,  is  fatally  defective: 
Pr.,Bec.  IIG;  but  this  rule  is  modified  PiopUv.  Fice,  21  Id.  344.  If  stolen 
by  the  above  section ; /"copJe  V. /'ott«r,  property  belonged  to  a  partnomhip, 
35  Col.  110;  see  also  PtopU-r.  Diet,  the  indictment  should  state  the  in- 
37  Id.  277.  In  Stale  v.  Lurch,  12  Or.  dividual  names  of  the  partners;  if  it 
101,  it  is  held  that  it  ia  not  necessary  belonged  to  a  corporation,  the  indict- 
in  an  iodictment  for  forgery  to  name  ment  should  state  tiie  corporate 
any  particular  person  in  the  indict-  name;  PtopU  v.  Bogart,  36  ItL  245. 
meat,  who  baa  ueen  defrauded;  but  An  indictment  for  forgery  need  not 
that  if  any  person  Ls  named  the  proof  neceasarOy  charge  that  the  banking- 
will  bo  confined  to  the  comnuasion  honse  whose  bilLi  were  forged  was  in 
of  the  offense  ss  concerns  the  per-  fact  an  incorporated  company:  People 
son  named.  When,  on  the  trial  for  v.  A  h  Sam,  41  Id.  045.  So,  in  an  m- 
asaanlt  with  intent  to  inflict  great  dictment  for  arson,  committed  with 
bodily  injury,  the  proof  shows  a  mis-  intent  to  defraud  an  insurance  eom- 
nomcr  of  ue  person  injured,  snch  pony,  a  variance  between  the  name  of 
variance  will  lie  held  material,  unlesa  the  company  as  charged  in  the  iudict- 
tbere  be  other  circumstances  sufficient  ment  and  as  proved  on  the  trial  ia  no 
to  identify  the  offense  1  People  v.  Mr.'  ground  for  the  arrest  of  the  judgment: 
I/ealij,  17  Cal.  332.  Describing  the  People  v.  Hmjhei,  29  Id.  257;  but 
party  injured  by  several  aliases,  of  such  indictment  ahonld  aver  that  the 
which  one  ia  her  tme  name,  is  suiS-  company  is  a  corporation,  if  auch  be 
cient:  People  v.  De  Cleer,  60  Id.  382.  the  fact,  or  that  it  is  a  partnership 
So  giving  the  name  by  which  the  composed  of  cytain  mdivtduais, 
party  injured  is  commonly  known,  naming  them,  if  such  be  the  fact. 
althoQKh  be  may  have  auotlier  name.  Mere  arorment  of  a  company  named 
is  aumcient:  People  v.  Leong  Quong,  in  such  on  indictment  omonnts,  in  a 
60  Id.  107.  So  charging  that  the  prop-  legal  aense,  to  an  entire  absence  of 
erty  waa  stolen  from  "the  ttme  of  any  avertnent  as  to  the  party  in- 
ono  S.  Lonpe,"  when  the  store  was  tended  to  be  injured,  and  not  to  an 
known  as  "Loupe's  store,"  and  be-  "erroneous  allegation"  as  to  such 
longed  to  three  persona  of  the  name  party;  People  v.  SeAvxirli,  32  Id.  160. 

g  1276,    [77.]    When  a  crime  involves  the  taking  of  or  oei.  19,  imt, 

injury  to  an  animal,  the  indictment  is  sufficiently  certain  — 

in  that  respect  if  it  describe  the  animal  by  the  common  delicHpfion^*i 

.  ..       1  sufficient. 

name  of  its  class.  ^  ,^ 

§  1277.   [78.]    The  words  used  in  an  indictment  must  ^ 
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-octtB.i«4,     guage,  except  words  and  phrases  defined  by  law,  which 

are  to  be  construed  according  to  their  legal  meaning. 

0rt.i9.i8M,         §1278.   [79.]    Words  used  in  a  statute  to  define  a 

f  gtaiT  crime  need  not  be  strictly  pursued  in  the  indictment, 

b^Jw^"'     but  other  words,  conveying  the  same  meaning,  may  be 

punuea.  ,jgg^ 

Word  "  steal "  need  not  be  nsed  in  "  felcmitniBlj  took  and  carried  away  " 
Kn  indictment  for  larceny,  bnt  it  ig  the  property  deacribed:  '8lat«  T.  Let 
■nfficiant   to  aUega   that    defendant     Fan  Yarn,  10  Or.  3G6. 

Oct  19. 1884,         §1279.  [80.]     The  indictment  is  sufficient  if  it  can  be 

understood  ^.herefrom:  — 

wtejIMO-  1.   That  it  is  entitled  in  a  court  having  authority  to 

receive  it,  though  the  name  of  the  court  be  not  accurately 

stated; 

2.  That  it  was  found  by  a  grand  jury  of  the  county  in 
which  the  court  was  held; 

3.  That  the  defendant  is  named,  or  if  his  name  cannot 
be  discovered,  that  he  is  described  by  a  fictitious  name, 
with  the  statement  that  his  real  name  is  to  the  jury  un- 
known; 

4.  That  the  crime  was  committed  within  the  jurisdic- 
tion of  the  court,  except  where,  as  provided  by  law,  the 
act,  though  done  without  the  county  in  which  the  court 
is  held,  is  triable  therein; 

5.  That  the  crime  was  committed  at  some  time  prior 
to  the  finding  of  the  indictment,  and  within  the  time 
limited  by  law  for  the  commencement  of  an  action  there- 
for;  « 

6.  That  the  act  or  omission  charged  as  the  crime  is 
clearly  and  distinctly  set  forth,  in  ordinary  and  concise 
language,  without  repetition,  and  in  such  a  manner  as  to 
enable  a  person  of  common  understanding  to  know  what 
is  intended; 

40  Or.  m.  7.   That  the  act  or  omission  charged  as  the  crime  is 

stated  with  such  a  degree  of  certainty  as  to  enable  the 
court  to  pronounce  judgment,  upon  a  conviction,  accord- 
ing to  the  right  of  the  case. 

0rt.i9,i8M,  g  1280.  [81.]  No  indictment  is  insufficient,  nor  can 
the  trial,  judgment,  or  other  proceedings  thereon  be 
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affected  by  reason  of  a  defect  or  imperfection  in  matter  oei.  lo,  i«n. 
of  form  which  does  not  tend  to  the  prejudice  of  the  :.  ,„  -    , "-. 
substantial  rights  of  the  defendant  upon  the  merits.  JSifeo^ono/^ 

Formal   defect    maufflciant.  —  pie  v.  Ferris,  S6  Id.  442.     The  above 

Wbaro  the   diBtrict  ftttomey  Bigned  gection  was  cited  to  sapport  the  ruling  X  Or.  486. 

the  iadictmoDt  officially,  but  did  not  that  in  infonDatioii  lor  mnrder  the 

apecity  the  connty  of  which  be  waa  weapons  used  need  not  be  aet  forth, 

dtatrict  attorney,  the  defect  waa  held  nor  the  wound  deecribed,  in  Peoplt  v. 

immaterial:    Ptople  v.   Aaknauer,   47  Hong  Ah  Duck,  61  Id.  SfiT.     So,  alao, 

CaJ.   98;  «ee  alao  People  v.  ZHd,  37  in  overrnling  an  objection  to  an  in- 

Id.  277;  PemU  v.   Clarh,  7  Pac  C.  dictment  for  grand  larceny,  in  which 

L.  J.  177;  People  v.  Dallon,  C8  Cal.  the  concluding  words  of  the  statutory 

226.     The  omiasion  in  an  indictment  form  had  been  misplaoedj  People  v. 

of  the  initial  letter  ol  the  defendant's  O'Brien,  64  Id.  63. 
middle  name  cannot  prejudice:  Peo- 

§  1281.   [82.]     Neither  presumptions  of  law,  nor  mat-  ^''■•*^' 
ters  of  which  judicial  notice  is  taken,  need  be  stated  in  ; 

»  PreaumptlouB 

an  indictment.  on-y^r,nM^^ 

PremimptioMofl»W!SBo§S77B,  KattaMjTidicdallTiiotioad:See  *°?""?«f^. 

770  [765,  7(16,  Code  dv.  Proc.],  cMe,  9  703  [698,  Code  Civ.^roc],  anfc,  p.  5f',^Siclment. 

pp.  681,  68S.  661. 

§  1282.   [83.]     In  pleading  a  judgment  or  other  deter-  oci.i9,i8m. 

minatiou  of  or  proceeding  before  a  court  or  officer  of 

special  jurisdiction,  it  is  not  necessary  to  state  the  facts  ludgmeitor 
conferring  jurisdiction;  but  the  judgment,  determina- "to™  court 
tion,  or  proceeding  may  be  stated  to  have  been  duly  JurUdiction. 
given  or  made.     The  facta  conferring  jurisdiction,  how- 
ever, must  be  established  on  the  trial. 

Pleading  Judgment  of  oourt    to  3  86  [8S,  Ckide  Civ.  Froo.],  ante, 
of  special  Jariadiotioni   See  note    p.  230. 

g  1283.   [84.]     In  pleading  a  private  statute,  or  right  J^  "■'**■ 
derived  therefrom,  it  is  sufficient  to  refer  to  the  statute : 

.  Privatectatute, 

by  its  title  and  the  day  of  its  passage,  and  the  court  tow  pleaded. 
must  thereupon  take  judicial  notice  thereof. 

Pleading  private  atatate:  See  note  to  S  88  [87,  Cods  Civ.  Proa.L  atOe, 
p.  231. 

§  1284.  [85.]    An  indictment  for  libel  need  not  set  oct.  w.  m*. 

forth  any  extrinsic  facts,  for  the  purpose  of  showing  the 

application  to  the  party  libeled  of  the  defamatory  mat-.  Kdt^tSen? 
ter  on  which  the  indictment  is  founded;  but  it  is  suffi-  "' 
cient  to  state  generally  that  the  same  was  published 
concerning  him;  and  the  fact  that  it  was  so  published 
must  be  established  on  the  trial. 
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Oct.  19, 1864,         I  1285.   [8G.]    When    an    instrument  which    is    the 

subject  of  an  indictment  for  forgery  has  been  destroyed 

iDdirtnient      or  Withheld  by  the  act  or  procarement  of  the  defendant, 
meothM^n  ^^^  '^^  ^^**  "^^  *'^^  destruction  or  withholding  is  alleged 
deSrolSi'bj    ^"  ^^^  indictment  and  established  on  the  trial,  the  mis- 
deiendsot       description  of  the  instrument  is  immaterial. 
oci,  i9,isM,         §  1286.   [87.]     In  an  indictment  for  perjury  or  subor- 
nation of  perjury,  it  is  sufficient  to  set  forth  the  sub- 
stance of  the  controversy  or  matter  in  respect  to  which 
committed,  and  in  what  court,  or  before 
whom,  the  oath  alleged  to  be  false  was  taken,  and  that 
the  court  or  person  before  whom  it  was  taken  had  author- 
ity to  administer  it,  with  proper  allegations  of  the  falsity 
of  the  matter  on  which  the  perjury  is  assigned;  but  the 
indictment  need  not  set  forth  the  pleadings,  record,  or 
proceedings  with  which  the  oath  is  connected,  nor  the 
commission  or  authority  of  the  court  or  person  before 
whom  the  perjury  was  committed. 

Indictment   for    psrjiuy. — In  for  peigoiy  nlleKsd  to  have  been  com- 

oll  indictments  for  perjar;  or  anb-  mitted  by  a  iritness  in  tba  trial  of  a 

OTuation  of  perjury,  it  ia  necessary  to  ;ivil  action,  it  la  eofficieut  to  allege 

Bot  forth  tba  BubHtanca  of  tbe  con-  tbat   the   oatb  was    taken    in    that 

troveray  or  nutter  in  regpect  to  wbich  '  coort,  without  designating  the  officer 

the   crime  waa  committed:  Slntt   y.  by  whom  it  wis  adminiatared:  Statt 

fViiliam,  a  Oi.  260.     Ia  an  indictment  v.  SpenMr,  6 1±  \B2. 

u.,$s8.  g  1287.   [88.]     Upon  an  indictment   against    several 

Defondaots.  defendants,  any  one  or  more  may  be  convicted  or 
Ei'SJ"  acquitted. 

SSquiS^."'  §1288.  [89.]  In  an  indictment  for  a  crime  committed 
w.,ss».  as  described  in  sections  1212  [13],  1213  [14],  1214  [15], 

When  crime  '  1215  [16],  1216  [17],  and  1217  [18],  it  is  sufficient  to 
to'iiavebeea^  allege  that  the  Crime  was  committed  within  the  county 
within  the       where  tbe  indictment  is  found. 

Place  of  trial  of  criminal  actional  See  chnptor  3  of  this  oods. 

Id.,  t  »■  g  1289.   [90,]    The  distinction  between  an  accessary 

Ktweell  MI-  ■1^^°''^  ^^^  ^act  and  a  principal,  and  between  principals  in 
tfnga'S'dkTding  the  first  and  second  degree,  in  cases  of  felony,  is  abro- 
I  i^ion  g^f^Q^^  ^uj  gji  persons  concerned  in  the  commission  of  a 

felony,  whether  they  directly  commit  the  act  constituting 
the  crime,  or  aid  and  abet  in  its  commission,  though  not 


of  felony, 
abrogated. 
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present,  must  hereafter  be  indicted,  tried,  and  punished  0^  '^  i***- 

aa  principals,  as  in  the  case  of  a  misdemeanor.  

Indictment  &eainBt  one  aiding    ficient  if  it  cbwgea  him  directly  with 
andabotting,  irtierebewMprMent    Uie  crime:  Siat^v.Kirk,  10  Or.  605. 
*t  tlis  eommisaioa  oE  the  crime,  in  anf- 

§  1290.   [91.]    An  accessary  after  the  fact,  to  the  com-  id.,  j  n. 
mission  of  a  felony,  may  be  indicted,  tried,  and  punished  f^^^^?*" 
though  the  principal  felon  be  neither  indicted  or  tried.  pHncKaL" 

§  1291.  [92.]     A  person  may  be  indicted  for  having,  m..S92. 
with  the  knowledge  of  the  commission  of  a  crime,  taken  indictment  (or 

=  '  compounding 

money  or  property  of  another,  or  a  gratuity  or  a  reward,  thl%er^n" 
or  an  engagement  or  promise  thereof,  upon  an  agree-  ^m"hSn^ot 
ment  or  understanding,  express  or  implied,  to  compound  "^"^  '"dieted. 
or  conceal  the  crime,  or  to  abstain  from  a  prosecution 
therefor,  or  to  withhold  any  evidence  thereof,  though  the 
person  guilty  of  the  original  crime  have  not  been  in- 
dicted or  tried. 

CHAPTER  IX. 
OF  THE  AEBAIGNMENT  OF  THE  DEFENDANT. 

S  1292.  Defendant,  nheD  and  where  arraigned. 

S  1293.  Arraignment,  how  made. 

g  1294.  Defendant  to  be  informed  that  he  ie  entitled  to  counsaL 

S  1295.  Defendant  to  be  requested  to  declare  hia  tme  name. 

.   g  1296.  IF  the  defendant  do  not  give  hia  true  name,  may  be  proceeded  against 
by  name  in  indictment. 

S  1297.  Proceeding  when  defendant  gives  another  name. 

S  I29S.  Time  allowed  the  defendant  to  answer  the  indictment. 

§  1299.  How  deteudimt  may  answer  indictment. 

%  1300.  If  defendant  refnae  to  plead,  plea  of  not  gnilty  to  be  entered. 

9  1301.  Personal  appearaoce  at  arraignment,  wheo  necestary. 

S  1302.  If  defendant  in  cnstody,  may  be  brought  in  by  order. 

9  1303.  Defendant,  if  discharged  on  bail  or  deposit,  bench-warrant  may  issue, 

9  1301.  Bench-warrant,  by  whom  and  how  issued. 

S  1305.  If  crime  bailable,  indorsement  on. 

9  1300.  Warrant  to  inoe  on  application  of  district  attorney. 

9  1307.  Bench-wamuit,  form  of. 

S  1308.  Beach-warrant  may  iaeoe  to  one  or  more  connties;  how  served. 

9  1309.  Defendant,  when  must  be  taken  before  msgistrato  to  put  in  balL 

S  1310.  Proceeding  on  potting  in  bail 

9  1311.  Samesnbject. 

g  1312.  Conrt  may  order  defendant  into  cnatody  imleaa  increased  bail  be 

9  1313.     Defendant,  if  present,  to  be  committedj  it  not,  bench-warrant  to 
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when  tud 
where 

Arrtlgnmeii 
how  nude. 
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g  1292.    [93.]    When  the  indictment  has  been  61ed, 
'  the  defendant,  if  he  has  been  arrested,  or  as  soon  there- 
after as  he  may  be,  must  be  arraigned  thereon  before 
the  court  in  which  it  is  found. 

§  1293.  \94-]  The  arraignment  must  be  made  by  the 
"  court,  or  by  the  clerk  or  the  district  attorDcy  under  its 
direction,  and  consists  in  reading  the  indictment  to  the 
defendant,  and  delivering  to  him  a  copy  thereof  and  the 
indorsements  thereon,  including  the  list  of  witnesses 
indorsed  on  it  or  appended  thereto,  and  asking  him 
whether  he  pleads  guilty  or  not  guilty  to  the  indictment. 

Arraignment. — An  to  the  pro-  tha  indictment:    People  v,  Lighbirr, 

oeediag  of  anaigamBnt,  «ee  Wharton's  49  Cat.  22G.     There  mut,  boworer. 

Or.  PI.  &  Pr.,  aecB.  G99,  TOO.     The  de-  be  ut  arraigiimeiit  uid  plea:  Ptople  v. 

fendant  is  entitled  to  a  copy  oF  the  CorMl,  28  Id.  32S;  People  v.  Oaitiet, 

indiotmeutarinFormation,  butif  upon  G2  Id.  479;  Origgv.  Ptopit,  31  Uicb. 

his  arraignment  he  aaka  for  time  to  471.     The  defendant  doe«  not  waive 

plead,  ha  therebv  waivoa  any  defect  an  arraignment  and  plea  liy  sabmit- 

lu  tOie  Btatatory  detail  of  the  proceed-  ting  toa  trial;  Ptmlrv.  CorlieU,2SCaL 

inga  which  constitute  an  airaigament,  328;  bat  see  Molihan  v.  Slate,  30  lod. 

such  Bi  a  failure  to  deliver  a  copy  of  2&6;  State  v.  Ciuaidy,  12  Kan.  551. 

g  1294.   [95.]     If  the  defendant  appear   for  arraign- 

-  ment  without  counsel,  he  must  be  informed  by  the  court 
that  it  is  his  right  to  have  counsel  before  being  arraigned, 
and  must  be  asked  if  he  desires  the  aid  of  counsel. 

Ug^ttocoimBel:  See  art.  I,  9  11,  with  their  obligations  tootben,"Knd 
Oregon  Constitution,  ante,  p.  TO;  art.  that  attorneys  who  rander  sneh  ser- 
6,  Ameudmeiits  to  U.  S.  Conatitation,  vices  cannot  recover  Koj  compensa- 
aate,  p.  60.  In  Rmoe  v,  Yuba  County,  tion  therefor  from  the  couDty. 
17  Cat.  G2,  approved  in  Lamont  v.  So-  The  accused  ought  to  be  infotmed 
lano  County,  49  Id.  158,  it  was  held  of  his  right  to  counsel  at  the  com- 
"port  of  the  ceneral  duty  of  counsel  mcncement  oE  the  prDceodings  o[  ar- 
te render  proieasional  sarvioos  to  per-  raigoinent;  yet  the  nrnUgnment  will 
stau  accused  of  crime  who  are  destl-  not  be  void  if  ho  is  so  informed  in 
tuta  of  means,  upon  the  appointmeat  the  course  of  the  arraignmitnt:  People 
of  the  oourt,  when  not  inconsistent  v.  Villarino,  4  West  Coast  Eep.  693. 

g  1295.  [06.]    When  the  defendant  is  arraigned,  ho 

-  must  be  informed  that  if  the  name  by  which  he  is  in- 
dicted be  not  his  true  name  he  must  then  declare  his 
true  name,  or  be  proceeded  against  by  the  name  in  the 
indictment. 

§  1296.  [97.]  If  the  defendant  give  no  other  name. 
It  the  court  may  proceed  accordingly. 

§  1297.  [98.]  If  the  defendant  allege  that  another 
_  name  is  his  true  name,  the  court  must  direct  an  entry 
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thereof  to  be  made  in  its  journal,  and  the  subsequent  pro-  ^^  "■  '**■ 
ceedinga  on  the  indictment  may  be  had  against  him  by  ^TZI^j 
that  name,  referring  also  to  the  name  by  which  he  is  in-  "nl^iiv'Jl'^'^" 
dieted.  ""'"'"  °"""- 

§  1298.' [99.]     If,  on   the  arraignment,   the   defend- oo.  imsh 
ant  require  it,  he  must  be  allowed  until  the  next  day,  or  Tim  aii  ged" 
Buch  further  time  as  the  court  may  deem  reasonable,  to  2SBw«'rhV° 
answer  the  indictment.  injioimcDi. 

g  1299.   [100.]     If  the  defendant  do  not  require  time,  o^u  w,  isw. 

as  provided  in  the  last  section,  or  if  he  do;  then  on  the 

nest  day,  or  at  such  further  day  as  the  court  may  have  anl'maT  *°^' 
allowed  him,  he  may,  in  answer  to  the  arraigument,  iDdictment 
either  move  the  court  to  set  aside  the  indictment,  or  may  a  o,_  ^^ 
demur  or  plead  thereto. 

§  1300.   [101.]     If  the  defendant,  within  the  time  re-  f^^}^-'^ 
quired,  refuse  to  demur  or  plead  to  the  indictment,  the  ^-^^         - 
court  must  direct  that  a  plea  of  not  guilty  be  entered  for  ^lli"*"^^^™* 
him.  ffe-" 

§  1301.   [102.]    When  the  indictment  is  for  a  felony,  o<^i9,iss4, 

the  defendant  must  be  personally  present  at  the  arraign-  j^^^i 

ment;  but  if  it  be  for  a  misdemeanor  only,  and  the  JfSfilSSentJ* 
defendant  has  been  held  to  answer  to  the  charge,  his  ^^5?.°°***'' 
personal  appearance  is  unnecessary,  and  he  may  appear 
by  counsel. 

§  1302.    [103.]     When  the  personal  appearance  of  the  J^^'-""' 
defendant  is  necessary,  if  he  be  in  custody,  the  court  may  udefendsntin 
direct  the  proper  ofBcer  to  bring  him  before  it  to  be  ^ws^i  iZ'' 
arraigned,  and  the  officer  must  do  so  accordingly. 

g  1303.   [104.]     If  the  defendant  has  given  bail,  or  has  Oct  is.  an, 
deposited  money  in  lieu  thereof,  and  do  not  appear  to  be  - 


arraigned  when  his  personal  appearance  is  necessary  dieensreedon 
therefor,  the  court,  in  addition  to  the  forfeiture  of  the  beQch-w»rraiil 
undertaking  of  bail,  or  of  the  money  deposited  in  lieu 
thereof,  may  order  the  clerk  to  issue  a  bench-warrant  for 
his  arrest. 

g  1304.  [105.]     When  an  indictment  is  filed  in  court,  m-.^'»- 
if  the  defendant  has  not   been   arrested   and  held  to  ^|?r^t,by 
answer  the  charge,  unless  he  voluntarily  appear  for  ho^'uJSrf. 
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oj^w,  i8«,     arraignment,  the  court  must  order  the  clerk  to  issue  a 

bench-warrant  for  hia  arrest. 

ot^meM.  §  1305.  [106.]  If  the  crime  chained  in  the  indict- 
~  ,  ~~~  ment  be  bailable,  the  court,  upon  directing  the  bench- 
SS'^HtollbeoS.  w*'"''*"!'  *•*  issue,  must  fix  the  amount  of  bail,  and  the 
wirrant  clerk  must  indorse  the  same  upon  such  warrant  and  sign 
it,  substantially  as  follows:  "  The  defendant  is  to  be  ad- 
mitted to  bail  in  the  sum  of dollars," 

ooti!..i«64.         §  1306.    [107.]     At  any  time  after  the  making  of  the 

order  for  the  bench-warrant,  the  clerk,  on  the  applica- 

iMiieon  Mjpii-  tion  Of  the  Qistrict  attorney,  must  issue  such  warrant  as 
trict  aiiomer-  jjy  order  directed,  whether  the  court  be  sitting  or  not. 
jm*''*"'  8  13^'^-    ['^^^■l     The  bench-warrant  upon  the  indict- 

~     :       —  ment  must  be  substantially  in  the  following  form: — 

rant,  torm  of.     CIRCUIT  COURT  FOR  THE  COUNTY  OF ,  STATE  OF  ORBQON. 

ijQf  y.  IH  THE  NAMB  OI  THE  STATE  OF  OREOON. 

To  any  sheriff  or  hia  deputy  of  this  state,  greeting: 

An  indictment  having  been  found  on  the day  of 

,  18 — ,  in  the  circuit  court  for  the  county  aforesaid, 

charging  A  B  with  the  crime  of  (designating  it  generally), 
this  is  to  command  you  forthwith  to  arrest  the  defendant 
and  bring  him  before  such  court  to  answer  the  indict- 
ment, or  if  the  court  have  adjourned  for  the  term,  that 
you  deliver  him  into  the  custody  of  the  jailer  of  the 
county  aforesaid.     By  order  of  the  court. 

Witness  my  hand  and  seal  of.  said  circuit  court, 

[l.  s.]      affixed  at in  said  county,  this day  of 

,  18—.  0  D,  County  Clerk. 

J  m '•'**■  §1308.  [109.]  If  the  district  attorney  so  direct,  a 
iJench-wBrrant  ^^^an*  Diust  issue  to  One  or  more  counties,  and  such 
onTorlnow  Warrants  or  either  of  them  may  be  served  in  any  county 
countiEB.  j^  jjjg  state,  in  the  same  manner  as  a  warrant  of  arrest, 
except  that  when  served  in  another  county,  it  need  not 
be  indorsed  by  a  magistrate  of  that  county. 
iJ-nio.  §  1309.   [110.]     When  the  crime  is  bailable,  and  the 

Defet>d«ni,  defendant  require  it,  the  officer  making  the  arrest  must 
taken  before  take  him  before  a  magistrate  of  the  county  wherein  the 
piitintaiL      arrest  is  made  or  the  action  is  pending,  for  the  purpose 
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of  putting  in  bail,  and  thereupon  such  magistrate  must  Oct.  a,  i«m, 

proceed  iu  respect  thereto,  according  to  the  provisions  of 

chapter  XXIII.  of  this  code,  entitled  "  Bail." 

g  1310.   [111.]    If  bail  be  taken,  the  magistrate  must  oa.w. laa, 

make  the  order  prescribed  by  section  1467  [274],  and ; 

^„  ,  ,  ..     ,  Proceed  Inf.  on 

aeliver  it  to  the  officer,  who  must  thereupoa  discharge  putting  in  i>»il 

the  defendant,  and  without  delay  return  the  warrant  and 

order  to  the  clerk  of  the  court  at  which  the  defendant  is 

required  to  appear. 

g  1311.    [112.]    If  the  bail  be  not  allowed,  the  officer  J'^-j^ism, 

must  take  the  defendant  before  the  court,  or  commit  him 

.    ,        .    .,  ,•  ,  ,  Whenb»ll 

to  the  custody  of  the  jailer,  according  to  the  command  notkuowed 
of  the  warrant. 

§1312.   [113.]    Although  the  defendant  has  put  inj'^"-^'"- 
bail  to  answer  the  charge  or  the  indictment,  the  court  ^^^^^^^^^^ 
may,  at  any  time  after  the  indictment  is  found,  order  the  fgn^JnUnto 
defendant  into  actual  custody,  unless  he  give  bail  with  f"»»'oi&MS«ii 
new  sureties  or  in  an  increased  amount,  to  be  specified  ''"*"' 
in  the  order. 

§  1313.  [114.]     If  the  defendant  be  present  when  the  oct-i^iew. 

order  is  made,  he  must  be  forthwith  committed  accord- 

ingly;  but  if  he  be  not  present,  a  bench-warrant  must  ut  cammitted 
be  issued  and  proceeded  upon  in  the  manner  provided  '°b  i*ii- 
in  this  chapter. 

CHAPTER    X. 
OF  SETIINa  ASIDE  THE  INDIOIUENT. 
)  1311.     Indictment,  when  set  Mide  oa  motion. 
S  131S.     Motion  to  set  aside,  when  msula  and  hoard. 
i  131S.     Uotion,  if  granted,  proceeding  thereon. 

1 1317.  Effect  of  order  for  Tsenbrnisnon. 

1 1318.  Nen  indictment  in  ouch  caae,  when  to  be  fonnd. 

1 1319.  Indictment,  order  to  cet  Mide  no  bar  to  aoother  proaeoution. 

§  1314.    [1151]    The  indictment  must  be  set  aside  by  oct.  m,  jssj, 

the  court,  upon  the  motion  of  the  defendant,  in  either  of  -'-- 

the  following  cases: —  when ieiMide 

1.  When  it  is  not  found,  indorsed,  and  presented  as  °  o^^"* 
prescribed  in  chapter  VII.  of  this  code;  uor.  im 
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Oct  ifl,  18U,         2.   When  the  names  of  the  witnesses,  examined  before 
the  grand  jury,  are  not  inserted  at  the  foot  of  the  indict- 
OTwotto^'*'  nient  or  indorsed  thereon. 

Sotting    aaide     indictment.  —  to  their  praoentatioa  and  indoneniaat 

n  Oi.  ISL           The  grouuila  here  eDnmeraited  are  the  The  rnlrng  of  the  lover  eonrt  tipoa 

nnlj  oaes  upon  which  an  iodictment  a  motioa  to  set  aside  an.  indictmeat 

may  be  aat  aside  on  motion:  Peopled,  or  information  will  not  be  diatorbad 

SouthiutU,    46    Cal.    141;     People   T.  where  the  evideuoe    ia    cooaietiiu: 

Schmidl,   64  Id.   260.      This   motion  People  v.  Ah  Chang,  54  Id.   39a    £i 

must  ba  made  before    demurrer  or  PeopU  t.  SouStaeU,  48   Cal.  141,  it 

plea,  and  if  not  bo  made,  the  defend-  wa«  held,  npon  motion  to  set  aside  an 

ant   is    precluded    from    afterwords  indictment  for  not  being  found,  etc, 

availing    himself   of   the   objectioiu  as  preacribed  in  this  code,  tliat  iti^n- 

which  he   is  allowed  to  present  on  laritiea  in  selecting,  anminoainK,  and 

each  motion;  See  the  next  section;  impaneling  the  jury  could  not  be  in- 

i'eopfe  V.  Frttland,  6  Id.  S3i  Peo^  quired  into.     So  in  People  v.  Colbg,  64 

V.    Latcrencr,    21  Id.    SG8;   Pmp/e  v,  Id.  37,  and  Ptopit  v.  Unnter,  54  Id. 

Lopre,  26  Id.  112;  People  v.  King,  28  65,  this  ruling  waa  approved,  and  it 

Id.  272;  People  v.  Stacey,  34  Id.  307.  was  held  that  the  meaniiig  of   the 

The  eronnds  upon  which  the  motioa  phrase  "whennotfoundasprescribed 

may  bo  b;iBed  go  to  matters  occurring  in  this  code,"  was  aimply  that  the 

prior  to  the  finding  of  the  indictment  indictment  must  be  concnrred  in  by 

or  filing  the  information  as  well  as  the  constitational  namber  of  jorora. 

oct.^B.uH  §1315.  [116.]  The  motion  to  set  _aside  the  indict- 
-~  '  ~  ment  must  be  made  and  heard  at  the  time  of  the  arraign- 
m^eaod*"  "leiil'i  unless  for  good  cause  the  court  postpone  the 
heard.  hearing  to  a  future  time,  and  if  not  so  made,  the  defend- 

ant is  precluded  from  afterwards  taking  the  objectiona 
mentioned  in  section  1314  [115]. 

3ee  the  preceding  section  and  note. 

ocMB,isM,  g  1316.   [117.]     If  the  motion  be  allowed,  tho  court 

-  must  order  that  the  defendant,  if  in  custody,  be  dis- 
charged therefrom;  or  if  he  have  given  bail  or  deposited 
money  in  lieu  thereof,  that  his  bail  be  exonerated  or  his 
money  refunded  to  him,  unless  it  direct  that  the  case  be 
resubmitted  to  the  same  or  another  grand  jury. 

§1317.   [118.]     If  the  court  direct  that  the  case  be  re- 

-  submitted,  the  defendant,  if  then  in  custody,  must  so 
remain,  unless  he  be  admitted  to  bail;  or  if  he  have  al- 
ready given  bail,  or  deposited  money  in  lieu  thereof,  such 
bail  or  money  is  answerable  for  the  apffearance  of  the 
defendant  to  answer  a  uew  indictment,  if  one  be  found. 

§  1318.   [119.]     Unless  a    new  indictment  be  found 
"  before  the  next  grand  jury  of  the  county  is  discharged, 
"  the  court  must,  on  the  discharge  of  such  grand  jury, 
make  the  order  prescribed  by  section  1316  [117]. 


Hollon^  II 
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g  1319.   [120.]     An  order  to  set  aside  an  indictment,  P^'S'"**- 
aa  provided  in  this  chapter,  is  no  bar  to  a  future  prose- 

^  .  Indictment, 

cution  for  the  same  crime.  order  w  set 

uid«  no  wr 
BMtion  foUowedi  PtapU  v.  Camvbdl,  69  CaL  243.  S'rS^uilon. 


CHAPTER    XI. 
OF  THB  DEMtJBREE. 
S  1320.    Dsmiirrer  or  plea,  aaiy  pleading  on  put  of  defendant. 
1 1321.    Demurrer  or  plea,  when  pat  in. 
9  1322,     Demnrrer,  grotuda  of. 
%  1323.     Demurrer,  how  put  in  and  ita  teem. 
i  1324.    Denmrrer,  wben  beard. 
S  1325.     Judgment  on  domurrei. 
g  1326.     Proceeding,  when  demnrrer  alloired. 
3  1327.     If  rraubmission  not  ordered,  defendant  to  be  diediaised. 
9  1328.     Prooeeding  if  resubmisBion  ordered, 
g  1329.     Froooeding  if  demnrrer  be  disalloired. 

g  1330.     When  objectioni,  being  grotud  of  demurrer,  may  be  taken  at  the 
trial  or  in  arrest  of  jndgnjent 

M.,»121. 


g  1320.   [121.]    The  only  pleading  on  the  part  of  the  ^^'J'nT/"' 
defendant  is  either  a  demurrer  or  plea.  pwu-t"*  °" 

§  1321.  [122.]     Both  the  demurrer  and  plea  must  be  Jj"°J"'" 

put  in,  in  open  court,  either  at  the  time  of  the  arraign-  r— 

ment  or  at  such  other  time  as  may  be  allowed  to  the  g^^^n"''^" 
defendant  for  that  purpose. 

g  1322.    [123.]     The  defendant  may  demur  to  the  in-  id..tKi3. 
dictmentwhen  it  appears  upon  the  face  thereof  either, —  Demumr, 

1.  That  the  grand  jury  by  which  it  was  found  had  no 

legal  authority  to  inquire  into  the  crime  charged  because  *  °''  ^^ 
the  same  is  not  triable  within  the  county; 

2.  That  it  does  not  substantially  conform  to  the  re- 
quirements of  chapter  VIII.  of  this  code; 

8.   That  more  than  one  crime  is  charged  in  the  indict-  JgorljB, 
ment; 

4.  That  the  facts  stated  do  not  constitute  a  crime;         sor.w*. 

5.  That  the  indictment  contains  any  matter  which,  if  wor.isa, 

'  20  Or.  ML 

true,  would  constitute  a  legal  justification  or  excuse  of 
the  crime  charged,  or  other  legal  bar  to  the  action. 
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are  the  onl;  grounds  upon  which  i.. 
demurrer  to  an  indictment  will  lie: 
PeopU  V.  Sdimidl,  64  Cal.  260.  Un- 
certainty is  not  Aground  of  dsmorrer: 
Ptopkv.  ifark/iam,6ild.l!i7.  Charg- 


Demurrer, 
«nd  Iti  lorm. 


when  beard. 


when  de- 
klloved. 


be  set  aside  because  an  attorney  en- 
gaged to  Bssist  the  district  Bttomej 
was,  at  his  request,  present  at  the 

eiaminatioQ  before  the '    ' 

Slot*  T.  W/ataqf,  7  Or.  3 


uid   jury: 


g  1323.  [124.]  The  demurrer  must  be  in  writing, 
'  signed  either  by  the  defendant  or  his  attorney,  and  filed. 
It  must  distinctly  specify  the  ground  of  objection  to  the 
indictment,  or  it  may  be  disregarded. 

§  1324.  [125.]  Upon  the  demurrer  being  filed,  the 
objections  presented  thereby  must  be  heard,  either  im- 
mediately or  at  such  time  as  the  court  may  direct. 

g  1325.  [126.]  Upon  considering  the  demurrer,  the 
-  court  must  give  judgment,  either  allowing  or  disallowing 
it,  and  an  entry  to  that  e£fect  must  be  entered  in  the 
joumaL 

g  1326.  [127.]  If  the  demurrer  be  allowed,  the  jadg- 
■  ment  is  final  upon  the  indictment  demurred  to,  and  is 
a  bar  to  another  action  for  the  same  crime,  unless  the 
court,  being  of  opinion  that  the  objection  on  which  the 
demurrer  is  allowed  may  be  avoided  in  a  new  indict- 
ment, direct  the  case  to  be  resubmitted  to  the  same  or 
another  grand  jury. 

Xflbot  of  iuAgraent  on  dennir-  aa  uipeal  will  lia  from  aa  <ffder  sns- 

r«r:  SeagI329[130],{M(.     la  Peoph  taimns    a    demurrer   is    conudered 

T.  Ah  Own,  39  Col.   6(M,   an  order  donbtM:  Peoplt  v.  Quong  On  Lony, 

nutaining  a  deutnrrer  was  held  to  be  S  Foe.  C.  L.  J.  116.     Where  on  ap- 

a  final  judgment  from  which  an  ap-  peal  the  record  failed  to  show  what 

El  could  l>e  taken;  bat  in  People  v.  disposition  the  tower  court  bad  nude 

rUn,  47  Id.  112,  au  order  gustaia-  of  a  demorrer  interposed  by  the  de- 

ing  a  demurrer  on  the  ground  that  fendont,  it  was  held  that  for  aaghl 


B  for  trial  as  to  the  assault,  appearing  good  in  substanca,  the 
was  held  not  a  final  judgment  Erom  judgment  would  not  be  diaUirbed: 
which  an  appeal  would  lie.     Whether    Pt^e  v.  aiarie,  7  U.  100. 


g  1327.  [128.]  If  the  court  do  not  direct  the  case  to 
■  bo  resubmitted,  the  defendant,  if  in  custody,  must  be 
discharged,  or  if  admitted  to  bail,  his  bail  is  exonerated, 
or  if  he  have  deposited  money  in  lieu  thereof,  the  money 
must  be  refunded  to  him. 

§  1328.   [129.]     If  the  court  direct  that  the  case  be  re- 
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submitted,  the  same  proceedings  must  be  had  thereou  as  S^^""- 
are  prescribed  in  sections  1317  [118]  and  1318  [119].       p^g^,„  — 
8  1329.   [130.]    If  the  demurrer  be   disallowed,  the  "o'S'orte^. 
court  must  permit  the  defendant,  at  his  election,  to  plead,  m.,  t  lao. 
which  he  must  do  forthwith,  or  at  such  time  as  the  court  PTOce^iii|^if 
may  allow;  but  if  he  do  not  plead,  judgment  must  be  di«^ow«d- 
given  £^ainst  him. 

Bafasal  to  plead  aftar  damiu-  26C;  Pad^t.  ./^Dee^  29  Id.  S^  No 
rer  uvfuiulsd.  —  Where  a  demurrer  constitatioiial  riglit  of  the  doCenduit 
is  oTermled,  ftnd  the  defeadaut  re-  ia  violated  by  tne  entry  of  a  jndg- 
fntes  to  plead,  jodgineDt  may  be  ment  lAtumt  him  if  he  refmes  to 
pronounced  a^inst  Sim  aa  npon  a  plead  alter  demnrmr  overmled:  Jd. 
plea  of  gniltj:  Ptopie  v.  King,  &  CaL 

§1330.   [131.]     When  the   objections  mentioned  in  Oct.  lo,  um, 

section  1322  [123]  appear  upon  the  face  of  the  indictment,  — '■ 

they  can  only  be  taken  by  demurrer,  except  that  the  oh-  "o"".  bofni 

J  ■/  ^  '  r  ground  o(de- 

jection  to  the  jurisdiction  of  the  court  over  the  subject  JJJ'iateiilu^ 
of  the  indictment,  or  that  the  facta  stated  do  not  con-  SfetVoi'"'" 
stitute  a  crime,  may  bo  taken  at  the  trial,  under  the  plea  l'"'^"'"*- 
of  not  guilty  and  in  arrest  of  judgment.  isor..w2. 

OtjectionB  to  ba  taken  advan-  judgmsnt;  exceptins,  howerer,  the 
tags  of  by  demurrer:  A  demurrer  objection  to  the  jiirudictioii  of  the 
npon  any  ot  the  grocnda  enamented  court  or  its  jury,  aa  prorided  ia  sabd. 
in  3  1322  [123],  anlt,  preaeuts  the  ob-  1  of  §  1322  [123];  and  that  ft  pnblia 
jection  to  tho  aufBciancy  of  the  indict-  oSenae  has  not  been  charged,  which 
ment  or  infonnatioo.  It  most  be  may  be  taken  ftdvantage  ot  at  any 
in  writing,  diatmctly  HpeciEyiog  the  time:  Sla4e  v.  I*<^,  &  Or.  49;  Slate  v. 
gronnda  of  objection,  and  must  be  DauQherty,  i  Id.  200;  Slate  t.  Sruo^  S 
interposed  prior  to  the  joinder  of  Id.  68;  People  v.  Jotepht,  7  Cal.  129; 
i««no  ot  fact  by  plea.  Unless  ao  in-  People  v.  Amile,  7  Id.  289;  PeopU  v. 
terpoaed,  any  of  the  objection*  men-  Sh^vxU,  27  IcL  304;  People  v.  Oarnett, 
tioned  that  appear  upon  the  face  of  29  Id.  622;  People  v.  Jim  Ti,  32  Id.  60; 
the  indictment  or  information  are  Peo^  v.  Bttraat,  35  Id.  IIS;  Ptopte 
waived,  and  cannot  be  taken  advan-  v.  Tumor,  39  Id.  370;  People  v.  Swen- 
tage  of  npon  the  trial  or  in  arrest  of    ton,  49  Id.  888. 


CHAPTER  xn. 
OF  FLEAS  TO  THE  INDICTMENT. 
{  1331.    The  di&brent  kinda  of  pleoa 
§  1332.     Flea,  how  put  in,  and  its  form. 

g  1333.    Fleaof  gnilty  miutbepat  in  in  peiBon,  sxoept  iu  com  of  oorpoiation. 
g  1334     Flea  of  guilty,  when  and  how  withdrawn. 
§  I  i)3o.     Flea  of  not  guilty,  what  it  controrertt. 
S  1 330.     Flea  of  not  guilty,  what  may  be  given  in  ovidenoe  nnder  it. 
9  1337.     What  ia  not  deemed  a  former  aqnittaL 
I  1338.     What  is  deemed  a  former  acquittal. 

i  1339.     Oonviction  or  acquittal  on  indictmmt  for  en '  ~~ 

ent  degrees,  when  a  bar  to  another  indictment. 
M 
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§  1331.    [132.]    There  are  three  kinds  of  pleas  to  an 


:  indictment;  a  plea  of,- 

less  to  Indict-  „      ,  *^ 

lent,  dlffarant        1,    GuiIty; 


kinds 


2.  Not  guilty; 

3.  A  former  judgment  of  conviction  or  acquittal  of 
the  crime  charged,  which  may  be  pleaded  either  with 
or  without  the  plea  of  not  guilty. 

§  1332.  [133.]  Every  plea  must  be  oral,  and  must  be 
entered  on  the  journal  of  the  court  in  substantially  the 
following  form; — 

1.  If  the  defendant  pleads  guilty:  "The  defendant 
pleads  that  he  is  guilty  of  the  crime  charged  in  this  in- 
dictment"; 

2.  If  he  pleads  not  guilty:  "The  defendant  pleads  that 
he  is  not  guilty  of  the  crime  charged  in  this  indictment"; 

■  3.  If  he  plead  a  former  conviction  or  acquittal:  "The 
defendant  pleads  that  be  has  already  been  convicted  (or 
acquitted,  as  the  case  may  be)  of  the  crime  charged  in 

this  indictment,  by  the  judgment  of  the  court  of 

(naming  it),  rendered  at (naming  the  place),  on  the 

—  day  of ,18—." 

§  1333.  [134.]     A  plea  of  guilty  must  in  all  cases  be  put 
in  by  the  defendant  in  person,  in  open  court,  unless  upon 
>puUD  an  indictment  against  a  corporation,  in  which  case  it 
may  bo  put  in  by  counsel. 


("t^^lQC~» 

>t  corporation. 


Plea  must  1>e  oral —la  criminal  thereoo:   Peop>-  v.   CorbfO,   2S  CaL 

cues  ever;  plea  maat  be  oral,  oad  ea-  328;    Peopie  v.   OahuA,   52  Id.  4T9; 

teretl  ic  the  minutes  of  the  court.  Douglasa  v.  Slate,  3  Wis.  820;  SbOe  v. 

It  cannot  be  in  writiog:   People  v.  Saunderi,  53  Mo.  234;  Htal«  v.  MiM- 

JohiiioTi.  47  CsJ.  122;  PeopU  v.  Red-  goTnery.  63  Id.  296.     Though  no  judg- 

iTtgrr,  55  Id.  298.       Uutil  a  plea  b&a  ment  is  pronounced  upon  a  plea,  of 

been  entered,  there  is  no  isaae  for  the  guilty,  it  is  a  ^ood  defense  it  pleaded 

jury  to  try,  and  a  verdict  iu  a  case  toanother  indictmentfor  the  same  of- 

where  there  haa  been  neither  an  ar-  fonse:  People  v.  Ooldilein,  32  Id.  433. 

raigameat  nor  plea  is  a,  nullitj,  and  Former     Jeopardy,     etc.;     Sm 

no  valid  judgment  con  be  rendered  g3  1337-1339  [138-140],  potL 

opui!»,ie64,         §  1334.   [135.]     The  court  may,  at  any  time  before 

judgment,  upon  a  plea  of  guilty,  permit  it  to  be  with- 

"I'hd'"'* '"""  <i''awn,  and  a  plea  of  not  guilty  substituted  therefor. 

Withdrawing  plea.  —  Permit-  iug  to  set  it  aside,  is  a  matter  retted 
ting  the  defendant  to  withdraw  a  plea  largely  in  the  discretion  of  the  trial 
of  not  guilty,  for  the  purpose  of  de-  court,  aad  its  ruling  will  not  be  di*- 
muiriDg  to  the  indictment,  orof  mov-    tutbed  nnleea  tlieca  has  been  a  mani- 
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is  a  denial  of  every  material  allegation  in  the  indictment.  gi^,°'5hai 
g  1336.   [137.]     All  matters  of  fact  tending  to  estab-  ^'""'"'vert^ 
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test  aboM  ot  Bnoh  discreticHi^  People  where  thara  waa  donbt  oi  the  ssnity  O*^  'S.  I96i 

V.  Lee,  17  CaL  76;  Morion  v.  People,  of  the  accuaed  at  the  time  bia  plea  of  '™- 

47  111.  46S;  Slaie  v.  Eivjl,  10  Iowa,  guilty  was  entered,  the  court  ought  to 

338.     When  it  appears  ^at  a  plea  of  hare  allowed  him  to  withdraw  it  and 

guilty  haa  been  entered  throuah  inad-  plead  not  guilty :  PeirpU'v.SaM,o^lA. 

vcrteoce  and  without  due  i^libera-  341.     See  alao  People  v.  Ltwia,  M  Id. 

tioo,  or  iguorantly,  and  mainly  from  401,  where,  after  a  plea  of  not  guilty, 

tho  hope  that  tho  punishment  to  which  the  court  was  held  to  have  properly 

tbe  acuused  would  otherwise  be  ex-  refosed  to  permit  the  plea  of  guilty  of 

posed  may  bo  mitigated,  great  indul-  prior  conviction  to  be  entered.     There 

gence  should  be  abown  in  permitting  was  no   abuse  of   discretion  in   the 

such  plea  to  be  withdrawn.     Eefua^  court   allowing  defendant    to  with- 

to  allow  the  dcfendaat  to  withdraw  draw  tho  ploa  of  not  guilty,  and  to 

his  plea  of  guilty  under  such  circum-  interpoae  a  demurrer  and  motion  to 

atanccB  willamount  toanabuseof  the  set  aside  the  information:  People  v. 

discretion  vested  in  tbe  trial  court:  AhFaok,  64  id.  380. 

Ptiyple  V.  JIcCTxtry,  41  CaL  458.     So 

§  1335.   [136.]    The  plea  of  not  guilty  controverts  and  m..j 

PI 

lish  a  defense  to  the  charge  in  the  indictment,  other 
than  those  specified  in  the  third  subdivision  of  section  '^^^^^ 
1331  [132],  may  be  given  in  evidence  under  the  plea  0°^^^'^^ 
of  not  guilty. 

flea  of  not  guilty. — Allmatters  ot  the  ofTense  maybe  shown:  People 
of  fact  tending  to  establish  a  defense,  t.  OlwtU,  28  Col.  45G.  So  the  fact  of 
except  a  pardon,  UniUd  States  v.  Wll-  druDkenneas  at  the  time  the  crime 
ton,  7  Pet.  1 00,  a  former  acquittal  or  was  committed  Toay  be  given  in  evi- 
couviction,  or  onco  In  jeopardy  cener-  donee  under  this  plea,  not  aa  a  de- 
ally,  may  be  proved  under  a,  plea  of  fense,  but  to  determine  the  state  ~~ 

■        ■■>:  Pro  ■  "'       """'  '-■        "■-     '-'--J^- •■ 

firnv: 

.t  the  time  of  the  commission    People  v.  Joaes,  64  Id.  168. 

g  1337.   [138.]     If  the  defendant  were  formerly    ac-id-.»i3s. 
quitted  on  the  ground  of  a  variance  between  tho  indict-  J'''"' '«'"'' 
ment  and  the  proof,  or  the  indictment  were  dismissed  Jj.™ft^|^ 
upon  a  demurrer  to  its  form  or  substance,  or  discharged 
for  want  of  prosecution,  without  a  judgment  of  acquittal 
or  in  bar  of  another  prosecution,  it  is  not  an  acquittal  of 
the  same  crime. 

Variance  between  indictment  17  CaL  332;  see  People  v.  March,  6 
or  iafonnation  and  prool — An  Id.  543.  If,  however,  the  variance 
acquittal  oF  a  defendant  because  of  a  is  immaterial,  an  acqnittal  of  the 
variance  between  the  proof  and  the  defendant  becanae  of  such  variance 
indictment  is  no  bar  to  a  second  in-  will  bar  any  eabaequent  prosecution 
dictment,  if  tbe  variance  ia  such  that  for  the  same  offense.  An  error  of 
a  conviction  was  legally  impoaaible  the  court  in  regarding  as  material 
upon  the  firat  indictmeDt.     It  being    a  variance    between  the  allegations 


legally  impossible  to  have  convicted  and  proof  will  not  render  the  acqnit. 
the  defendant,  he  has  never  been  tal  less  available  and  conclusive  as  a 
"in  jeopardy":   People  v.  Mclfealtf,     bar  ton snbscqnent prosecution.   The 
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Oct.  19,  ISM,       qneatian  to  be  determined  under  the  61   Id.  140.    The  mere  opinion  of  & 

tlffiL                  plea  of  former  acquittal  is,  Wonid  judge,  that  tbe  eridence  ahowi  the 

the  evideoCB  which  is  necessary  to  defendant  to  be  guilty  of  a  higher 

support  the  Kcoud  iadictmeat  have  degree  of  crime,  does  not  anthonie 

been  anfficieat  to  procure  a  legal  coa-  him  to  dbcborge  the  Jury  without  the 

victiou  on  the  tint  T    If  it  would,  the  defendant's   consent,   and    bold   the 

acquittal  ia  a  bar  to  a   Eabaequent  defendant    for    the    higher    ofienae. 

prosocution ;  and  if  not,  it  is  no  bar:  Such  discharge  amonnts  to  an  acqnit- 

Peopftv.Hvghee,  41  Oal.  23*.    Where  tal,  and   thq    dcfdndant   cannot   be 

the  subject  of  the  ossaDlt  named  in  again  tried  for  that  offense:  People  v. 

the  information  was  charged  to  be  HundceUr,  48  Id.  331. 

one  John  Carl,  and  hia  real  name  was  A  variance  in  the  name  of  the  in- 

John   Carlin,  the  court  may,  where  snrance  company  given  in  on  indict- 

defendont  ia  acquitted  on  the  ground  ment  for  arson,  to  defraud,  and  that 

of  variaoeo,  direct    the   district  at-  aa  proved  is  no  ground  Car  an  arrest 

tomej>  to  amend  his  information.     If,  of  judgment:   People  v.   Hiigha,   S9 

however,  the  court  will  not  so  direct,  CaL  267.     Voiioace  in  indictment  for 

a  new  information  may  be  filed  with-  forgery,  the  word   "shipped"  being 

out  the  order  of  court;  an  appeal  by  spelled  "  stuped  "  in  the  original  in- 

the  district  attorney  (^ecta  nothing,  stniment,   ia   inunateriaJ:    People   t. 

and  will  be  dismissed:  PrapUv.  A  Um,  Cammingt,  C8  Id.  SS. 

ocL^i9.]S64.         g  1338.   [139.]     When,  however,  the  dafendant  was 

--acquitted  on  the  merits,  be  ia  deemed  acquitted  of  the 

deemed  a         Same  crime,  notwithstanding  a  defect  in  form  or  sub- 
awjuittai.         stance  in  the  indictment  on  which  he  was  acquitted. 
See  note  to  the  preceding  section  and  to  the  section  next  following  this. 

oci^ig.  VX4,         g  1339.   [140.]     When  the  defendant  shall  have  been 
convicted  or  acquitted  upon  an  indictment  for  a  crime 

CoDviotlon  or  .     ,  .    ,.„  ,  i  .      . 

•cqnmaion  consisting  of  different  degrees,  such  conviction  or  ac- 
fnitofdiffEfBnt  l^^itt^  is  *  bar  to  another  indictment  for  the  crime 
■IS^to  '"*"  charged  in  the  former,  or  for  any  inferior  degree  of  that 
crime,  or  for  an  attempt  to  commit  the  same,  or  for  an 
offense  necessarily  included  therein,  of  which  he  might 
have  been  convicted  under  that  indictment,  as  provided 
in  sections  1362  [163]  and  1363  [164]. 

Fonusr   Joopardy:    See,    gener-  case  does  not  bar  a  proaecntion   in 

ally,  the  two  preceding  sections  and  the  other:  Clem  v.  State,  42  lod.  KXk 

the  notea  thereto.     No  person  shall  S.  C,  13   Am.  Rep.  369;   People   r. 

be  put    twice    ia    jeopardy  for  the  Majorr,  2  West  Coast  Rep.  680;  and 

aamo  offense:  See  §  12,  art.  1,  Oregon  so   of   the   offense  of  an  attempt  to 

Constitution,  ante,  p.  79.     Where  an  kill  two  by  the  same  act:  People  i. 

act  constitutes  two  distinct  offenses,  Wanaa,  1  Pock.  Cr.  33S;  orona^aanlt 

each    is    separately    indictable,    and  upon  severd  at  the  same  time:  Slate 

acquittal  or  conviction   of  one  wdl  v.  Naah,  86  N.  C.  650;  S.  C,  41  Am. 

not  bo  a  bar  to  "a  prosecution  for  the  Rep.  472.     An  acquittal  or  conviction 

other:    Commonaeiillh  v.    Tennry,   97  of  assault  and  battery  is  no  bar  to  a 

Moss.  50;  Slate  v.  Rnntin,   4  Cold,  subsequent  pcoaecutioD   for   kidnap- 

145.     Thus  it  is  hold  tliat  the  murder  pins,  although  the  two  offenses  were 

of  two  parsons  ly  the  same  act  con-  committed  by  the  same  act:  State  v. 

stitutes    two    offenses,    for    each    of  SUioart,  11  Or.  238. 

which  a  BCfarate  prosecution  will  lie.  But  tbe  same  offeiue  cannot  be  split 

and  a  conviction  or  acquittal  in  one  and  proiecnled  twice:  People  v.  Bur- 
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Oh.  xm,  s  13*3.1   issxrea  op  fact  and  law. 

dtn,  9  Barb.  467;  Moon  v.  Biale,  71  victod  of  abatterr,  and  death  anbsa-  Octl^UM. 

Ala.  307.     "                   ■  ■'  ■■                     ■                                  *'^ 

qaittal  iipo_  _      ..  .  _.     .  . 

ceny  ia  a  bar  to  a  prosecntion  for  tlie  Puk.  Cr.  5) 

larciaDj  of  property  belongiiie  to  the  101  Maaa.  iio. 

■amo  persoD,  and  stolea  at  the  Bame  See  the  valuable  notes,  on  the  aub- 

time,  but  not  included  in  the  funner  ject  of  former  jeopardy,  to  State  v. 

indictmeat.      The  entire  transaction  MeKee,  21  Am.  Dec.  505;  BoberU  v. 

cousCitutea  bnt  one  offenae,  and  the  Btatt,   58  Id.   S30  et  taq.;    and    aa 

ileFondant  cannot   be  twice  put   in  article  iu  17  Am.  \a,v  Rev.  735. 

jeopvdy   therefor:    Slate  v.    UeCor-  Wherethere  is  a  plsa  of  not^ilty 

nucjt,  S  Or.  236.     A  pemon  vho  com-  and  also  a,  plea  of  former  conviction, 

mile  an  act  which  is  an  offense  agsioat  the  defendant  is  entitled  to  a  verdict 

both  .the  United  States  and  the  state  on  each  plea.    A  verdict  of  guilty  u 

in  which  it  ia  com^tted,   commits  inaufficieat;  People  v.  Kaaey,  61  CoL 

two  ofTeoBes,  ^one  against  each  of  278;  People  v.   JleBring,  69  Id.   GG7: 

the  two  sovereignties;   and  his  ao-  People  v.  Fuqua,  61  Id.  377.      And 

quittal  or  convictioD  under  the  laws  where  the  record  is  tilent,  showing 

of  the  tme  cannot  be  pleaded  aa  a  de-  no  Sndiog  by  the  jury  upon  the  plea 

fenee  to  a  prosecution  by  the  other,  of  former  acqoittat  the  court  will  not 

Thougb  one  act,  it  is  two  o&euses:  presume  that  that  defense  was  with- 

Uniled  Slaitt  v.  Bam^rt,    10  Saw.  drawn :  People  v.  I^qua,  supra. 

401.  The  plea  of  former  conviction  must 

As  to  the  effect  of  convictioQ  or  ba  upon  a  Trotecotion  for  the  identical 

acquittal  of    one  degree  of  a  crime  ofCenae.     The  test  is  not  whether  the 

Dpon  a  prosecDtjpa  for  a  greater  or  defendant  has  already  been  tried  for 

less  degree  of  the  aame  crime,  see  the  the  same  act,  bnt  whether  ha  has  been 

note  to  Jtobertt  v.  Slait,  68  Am.  Dec  put  in  jeopaidy  for  the  same  ofiJaase: 

640-545.    An  exception  to  the  mle  Slaie  r.  Slaeart,  II  Or.  62. 
that  tbia  ia  a  bar  is  where  one  is  eon- 


CHAPTER  xm. 
OP  ISSUES  OF  PACT  AND  LiW. 
8  1340.     Isane  of  fact,  definition  of. 
1 1311.     laaue  of  lav.  definition  of. 
g  1342.    Issue  of  law  or  foot,  how  tried. 
S  1343.     When  defendant  meat  appear  in  puion  on  biaU 

§1340.  1141.]    An  issue  of  fact  arises, —  oplw.mm. 

1.  Upon  a  plea  of  not  guilty;  or,  

2.  Upon  a  plea  of  a  former  conviction  or  acquittal  of  aennitioifol. 
the  same  crime. 

§  1341.   [142.]     An    issue  of  law  arises  upon  a  de-  [d..tna. 

murrer  to  the  indictment.  S""®,",'  ■»*■ 

g  1342.   [143.]     An  issue  of  law  must  be  tried  by  the  id.,5i«. 


court,  and  an  issue  of  fact  by  a  jury,  of  the  county  in  i^ 
which  the  action  is  triable. 

g  1343.   [144.]     If  the   indictment  be  for  a  misde-  id..t» 


meanoT,  the  trial  may  be  had  in  the  absence  of  the  de-  ''l,'?^"^^ 
fendant,  if  he  appoM  by  counsel;  but  if  it  be  for  a  JJS^tSif*^ 
felony,  he  must  be  present  in  person. 
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g-esent  daring  tha  whole  of  hia  trial:    dared,  •nd  il   ._   .. 

tople  V.  KohUr,  5  Cal.  12;  PeopU  v.  verdict  in  hia  abseoca:  Slalx  v.  Sham, 

Biggim,  59  Id.  367.     If,   pending  a  4  Or.  19S.     The  court,  in  aU  triiLb  for 

triu  for  grand  larceny,  the  defan<uiit  felimisa,  ahonld  promptly  order  him 

fle«s  and  cannot  be  found,  the  jury  into  actual  custody  at  the  commBnoo- 

may  be  dischOiWid  and  no  jeopardy  ment  of  the  trial,  or  immediately  np- 

attachea:  Id.     During  the  prugreaa  of  on  the  retirement  of  the  jury  to  con- 

tlie  trial  the  defendant  ia  in  uie  cua-  aider  their  verdict,  r^ardl«ss  of  Eis 

tody  of  the  court  and  under  the  iin-  previon*  admiaaion  toiKiil:  People  v. 

mediate  control  of  and  Bubject  to  the  BeaueAamp,  i9.  Col.  41. 

orders  of  the  court:  People  v.   Har-  On  the  trial  of  miademeanora  the 

ringlon,   42    Id.    16S.     Viewing   tlie  defendant  need  aot  be  present,  either 

premiaes,    by  the    jury,   where    the  personally  or  by  attorney:  People  v. 

offense  is  alleged  to  have  been  com-  Sbner,  23  Cal.  169;  People  v.  BuM,  SI 

mitted  la  not  a  portion  of  the  trial  at  Id.  349;   Warren  v.  Slate,  19Ark.  214; 

which  the  defendant  moat  be  preaeDt:  S.   C,   68  Am.   Dec.   214;    Slate  v. 

People  V.  Bomtey,  I9Id.  426.     Setting  Beetardt,  21  Uinn.  47. 

the  time  for  dtfendant'a  trial  daring  Wherethereia  no  apparent  necesai^ 

his  absence  ha«  been  held  not  error:  for  ao  doing  (as  fear  of  escape),  it  u 

Stale  V.  Abrams,    11   Or.    169.     The  held  to  be  error  to  keep  the  prisoner 

mere  fact  that  the  record  on  appeal  in  fettera  dnring  his  trial:  State  v. 

f«cites  that  the  defendant  waa  abaent  ^miCA,  11  Or.   805;  Slate  v.  K*ing,  I 

during  a  portion  of  the  trial  (for  mnr-  Ho.  App.  43S;  B.  0.,  61  Ho.  m-, 

der)  ia  not  mffideiit  to  jiiitdfy  a  re-  Feop/a  v.  ffaniHgtoii,  42  CaL  165. 


CHAPTER  XIV. 

OP  THE  POSTPONEMENT  OF  TEIAL 
g  1344.     Foetponement  of  trial,  when  and  how  allowed. 
§  1345.     May  be  refused  unless  party  cousont  to  take  depodtioiu  of  witneaa. 
S  1346.     Order  for  taking  tlie  depoution. 
S  1347.     Deposition  to  be  filed,  and  when  may  be  r«ad. 
§  1348.     When  court  may  order  indiotment  discharged  for  mat  of  proMCii- 

3  1349.     ESect  of  such  discharge. 

S  1360.     Proceeding  npon  discharge  in  idation  to  bait 

o^M.i8M.    _     §1344.   [145.]    When  an  indictment  ia  at  issue  upon 

a  question  of  fact,  and  before  the  same  ia  called  for  trial, 

oiiiKd,  when  the  court  may,  upon  sufficient  cause  shown  by  the  afS- 
*"^**-  davit  of  the  defendant,  or  the  statement  of  the  district 
attorney,  direct  the  trial  to  be  postponed  to  another  day 
in  the  same  term  or  to  another  term;  and  all  affidavits 
and  papers  read  on  either  side  upon  the  applicatioa 
must  be  first  filed  with  the  clerk. 
oM-gW.i«i         §  1345.   [146.]    When  an  application  is  made  for  the 

~  postponement  of  a  trial,  the  court  may,  in  its  discretion 

and  in  the  furtherance  of  justice,  require  as  a  condition 
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precedent  to  granting  the  same,  that  the  party  applying  oet  1%  lau, 
therefor  consent  that  the  deposition  of  a  witness  or  wit- 

Poetponemcnl 

nesses  may  be  taken  and  read  on  the  trial  of  the  case,  ?»r  *«  ^ 

^  -  '  lused,  iinlesa 

and  unless  such  consent  be  given,  may  refuse  to  allow  ^j'^Sio^d"™"'- 
such  postponement  for  any  cause.  tionoi  witness. 

g  1346.   [147.]    When  such  consent  is  given,  the  court  oet.  19,  ism. 
must  make  an  order  appointing  some  proper  time  and  - 


Order  Tor  tak- 


place  for  taking  the  deposition  of  such  witness,  either  by  iogdepodtion. 
the  judge  thereof  or  before  some  suitable  person  to  be 
named  therein,  as  commissioner,  and  upon  either  writ- 
ten or  oral  interrogatories. 

§  1347.   [148.]     Upon  the  making  of  the  order  pro-  oct^w,  mi. 
vided  in  the  last  section,  the  deposition  must  be  taken — 

,„,,.  -  ,  -,  ,  ..■!       Deporitlon  to 

and  filed  m  court,  and  may  be  read  on  the  trial  of  the  he  flien.  «iid 
case,  in  like  manner  and  with  like  effect  and  subject  to  ^^' 
the  same  objections  as  in  civil  cases. 

g  1348.   [149.]     If,  when  the  indictment  is  called  for  octis.  uh, 

trial,  the  defendant  appear  for  trial,  and  the  district  at-  ~ 

torney  is  not  ready  and  does  not  show  any  sufGcient  ToaTordci 
cause  for  postponing  the  trial,  the  court  must  order  the  dUchuKed 
indictment  to  be  discharged,  unless,  being  of  opinion  prosecuUon. 
that  the  public  interests  require  the  indictment  to  be 
retained  for  trial,  it  direct  it  to  be  so  retained. 

§  1349.  [150.]     If  the  court  order  the  indictment  to  id.,ji5o. 
be  discharged,  the  order  is  not  a  bar  to  another  action  Eireciotdis- 
for  the  some  crime,  unless  the  court  so  direct;  and  if  the  not^ar;  when 

'  '  equivalent  to 

court  so  direct,  judgment  of  acquittal  must  be  entered.      »«qm"»i- 
}  1350.   [151.]     If,  upon  the  discharge  of  the  indict-  id.,» 


ment,  the  court  give  a  judgment  of  acquittal,  the  same  ptoc«edinE 
proceedings  must  be  had  thereon,  in  relation  to  the  cub-  in  reiaiion  to 

r  o  '  cualody  of  de- 

tody  of  the  defendant,  his  bail,  or  money  deposited  in  JUS^'""* 

lieu  thereof,  as  are  prescribed  in  section  1319  [128]. 

Postponemejit  of  trial:  See  the  note  to  S  179  [177,  CodeCir.  Pioo.], 
onfc,  p.  864. 
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CHAPTER  XV. 

OF  THE  FOmCATION  OF  THE  TBIAL  JUBT. 
S  13C1.     Trial  jnry,  how  formed. 

g  1352.     Chellangs  for  implied  biaa,  for  what  nuqr  b«  taken. 
I  1353.     dutUengss  maj  be   taken  bf  eithrr  pviy,  bat  defanduita  ohuuI 

■   aever  in  their  dullenge. 
S  13S4.     Peremptory  cballeDges,  Dumber  of. 
S  1366.     Sectiona  134  and  187  of  Code  of  Civil  Frooediira  not  to  ^pply. 

0^19. 18M,  g  1351.   [162.]     In  criminal  actions,  the  trial  jury  is 

"       "  formed  in  the  manner  prescribed  in  title  11.  of  chapter 

bow  formed,     n.  of  the  Oode  of  Civil  Procedure,  except  as  otherwise 

expressly  provided  in  this  chapter. 

See  the  annotation  to  the  Bections  in  title  2,  ohaptsr  2,  of  the  Code  of  Civil 

Procedure,  ante,  pp.  286  et  eeq. 

octi9.uM.  g  1352.  [153.]  A  challenge  for  implied  bias  maybe 
chaiienn  lor"  ^'^^^  ^°'  ^^Y  '^^  *^^  following  causes,  and  for  no  other: — 
{"""wiiiti^  !■  Consanguinity  or  afiRnity,  within  the  fourth  degree, 
betaken.         j_q  ^^q  person  alleged  to  be  injured  by  the  crime  charged 

in  the  indictment,  or  the  person  indorsed  thereon  as  the 

prosecutor,  or  to  the  defendant; 

2.  Standing  in  the  relation  of  guardian  and  ward, 
attorney  and  client,  master  and  servant,  or  landlord  and 
tenant,  with  the  defendant,  or  the  person  alleged  to  be 
injured  by  the  crime  charged  in  the  indictment,  or  in- 
dorsed thereon  as  prosecutor,  or  being  a  member  of  the 
family,  a  partner  in  business  with,  or  in  the  employ- 
ment on  wages  for,  either  of  such  persons,  or  being  surety 
or  bail  in  the  action  or  otherwise  for  the  defendant; 

3.  Having  served  on  the  grand  jury  which  found  the 
indictment,  or  on  a  coroner's  jury  which  inquired  into 
the  death  of  a  person  whose  death  is  the  subject  of  the 
indictment; 

4.  Having  been  one  of  a  jury  formerly  sworn  in  the 
same  action,  and  whose  verdict  was  set  aside,  or  which 
was  discharged  without  a  verdict,  after  the  cause  was 
submitted  to  it; 

5.  Having  served  as  a  juror  in  a  civil  action,  suit,  or 
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proceeding  brought  againat  the  defendant  for  sabstan-  oa  i»,  v 
tiallythe  same  act  charged  as  a  crime; 


preclude  a  person  from  finding  the  defendant  guilty;  in 
which  case  he  shall  neither  be  permitted  nor  compelled 
to  serve  as  a  juror. 

See  the  note  to  g  186  [181,  Codo  CSr.  Proc},  ante,  p.  28ft. 

§  1353.   [154.]     All  challenges,  whether  peremptory  or  m..  »  im. 


for  cause,  may  be  taken  by  the  state  or  defendant,  but  S^""i^^„n 

.  when  several  defendants  are  tried  together,  they  cannot  bStdafeiff"''' 

sever  their  challenges,  but  must  join  therein.  lev'/^tbeb 

g  1354.   [155.]     If  the  crime  charged  in  the  indict-  J^^"^ 
ment  be  punishable  with  death  or  imprisonmeDt  in  the  *'■ 
penitentiary  for  life,  the  defendant  shall  be  entitled  to  ch^™52S7 
twelve  and  the  state  to  six  peremptory  challenges,  and  ■"""'^'>'' 
no  more.     And  if  the  crime  be  punishable  otherwise,  the 
defendant  shall  be  entitled  to  six  and  the  state  to  only 
three  such  challenges. 

g  1355.   [156.]     Sections  186  [184]  and  189  [187]  of  the  oclwibm, 

Code  of  Civil  Procedure  shall  not  apply  to  the  formation 

of  the  trial  jury  in  criminal  actions. 


CHAPTER  XVI. 


1 135C.    Condnct  of  trial  regulated  by  title  3  of  ohi^ter  2  of  Code  of  Ciril 

Procedure. 
S  1357.    Defenduit  preavtned  inuoceDt  until  contrary  proreui  effsct  of  lea- 

■ooable  doubt 
i  1368.    Insanity  most  be  proven;  intoxication  not  to  be  deemed  inuuity. 
1 13G9.    Defendant  to  be  oonvictod  of  the  loweat  degree  in  case  of  doubt 
S  1360.     When  defendants  jointly  indicted,  entitled  to  separate  trial. 
1 1361.     When  one  of  several  defendants  may  be  discharged  as  a  witness  for 

the  Bl*te. 
1 1302.     When  one  may  ba  discharged  to  be  a  witnew  for  defendanL 
g  1363.     Effect  of  snch  discharge. 
i  1384.     The  law  of  evidence  in  civil  cases  applies  to  criminal  cases,  except 

OS  othenriBe  provided  in  this  code. 
1 1365.     Defendant  can  be  witness. 
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S  1366.     Htubknd  or  wife  cwi  be  wibiaM  for  or  againBt  eaoh  other  in  oartun 

S  1367.  Evidence  in  crinunal  actiona  to  be  given  orally,  except, 

g  1368.  CoDfassion  of  defemUnt,  whea  evidence,  trail  its  effect. 

I  13S{I.  Error  in  proceedings  not  material  niLleBB  it  prejndiea  nlMtaatill 

righta  of  the  defendant. 

5  1370.  Evidence  on  trial  for  r-pe  or  crime  against  n»tara. 

S  1371.  Testimony  at  accomplice  most  be  corroborated. 

9  1372.  Evidence  on  trial  for  false  pretenses. 

%  1373.  Evidence  of  female  abdncted  or  sednced  mnst  be  corroborated. 

S  1374.  Court  to  decide  qaestions  of  law;  knowledge  of  the  conrL 

g  1375.  Jnry  to  receive  the  law  from  the  court,  and  to  decide  die  facta. 

S  137G.  Defendaat  may  be  committed  after  appearance. 

ort.  19,  IBM,         §  1356.   [167.]    Title  III.  of  chapter  11.  of  the  Code  of 
— '■ : —  Civil  Procedure  shall  apply  to  and  regulate  the  conduct 

Conduct  ol  '^'^  ■'  ° 

triaL  ,  of  the  trial  of  criminal  actions. 

0cj.iB,i864,         §  1357.   [158.]     A  defendant  in  a  criminal  action  is 

presumed  to  be  innocent  until  the  contrfiry  be  proven; 

o(  Innocence,   and  in  case  of  a  reasonable  doubt  whether  his  guilt  ia 
aatiafactorily  shown,  he  is  entitled  to  be  acquitted. 

Framimptioii  of  innooenMi  See  whichthe  jury  credits  and  believer* 

8  770   [766,   Code  Civ.   Proc],  ante.  The  daSnltion   of  reasonable   donbt, 

p.  685.  as  given   by   Sbaw,  C.  J.,   in   Cont- 

Reaaonahie  doubt— li  is  held  in  momoealUi  v.  Webe^er,  5  Cosh.  320; 
California  that  the  hypothesU  con-  S.  C,  52  Am.  Dec.  730,  is  one  gen- 
tended  for  bj  the  prosecution  must  erally  qnotad,  and  has  been  repeat- 
be  estabbshed  to  an  absolute  moral  ediy  recognized  and  indorsed  as  cor- 
certainty,  to  the  entire  exclusion  of  rect.  "It  is  that  state  of  the  case 
any  rational  probability  of  any  other  which,  after  the  entire  comparison 
hypothesis  beiug  true;  Ptople  v.  Mil-  and  consideration  of  all  tlio  evidence, 

C,  6  Cikl.  127;  People  v.  Btroiuj,  30  leaves  the  minds  of  jurors  in  thatcon- 

ISl;  Propli  V.  Aih  Claaig,  64  Id.  ditiou  that  they  cannot  say  they  feci 

398;  Peop^  V.  Anthony,  56  Id.   397;  an  abiding  conviction,  to  a  moral  ccr- 

reoplev.  MaTdiall,  69  Id.  386;  People  tainty,  of  the  truth  of  the  charxe." 

V.  AhLoy,  57  Id.  566.     But  in  SfcKe  v.  See  also  Smith  v.  Stair,  74  llL    144, 

Ohut,  5  Or.  13,  where  an  instruction  wbere  it  is  said  that  the  doubt  must 

t«  this  effect  was  asked,  the  court  re-  be  substantial  and  well  founded,  and 

fused  to  give  it,  on  the  ground  that  not  a  mere  possibility.     Evidence  to 

moral  certainty  ia  nnattai  cable  by  the  remove  the  donbt  would  be  such  as 

human  mind.     It  is  held  that  evidence  would  convince  an  ordinarily  prudent 

ia   sufficient  to  establish   gnilt  if  it  man;  McQitgoT_  v.  Stale,   16  Ind.   9. 

eatisfes  the  jnry  of  its  truth  beyond  The  defendant  is  entitled  to  liave  the 

a  reaaonable  doubt:  Slate  v.  AK  Lee,  jury  instructed  "that  in  determining 

7   Id.   237.     Upton,   J.,   in  StaU  v.  whether  or  not  he  was  guilty  beyond 

Conalln,  3  Id.  73,  defines  reasonable  a  resaonable  doubt,  hia  good  repata- 

doubt  as  follows :  '  'A  reasonable  doubt  tation   as   to  traits  involved  in   the 

is  one  that  exists  in  the  mind  after  a  charge,  if  proved,  should  be  weighed 

full  and  careful  examination  and  com-  as  any  other  fact  established,  and  that 

parisou  oF  all  tho  evidence,  and  one  it  might  be  snfficient  to  create  a  rea- 

that  is  consistent  with  the  facts  that  sonable  doubt  as  to  his  guilt  ":  Peoptt 

are  fully  proved  to  the  satisfaction  of  v.  Dofigett,  02  Cal.  27,  29,  citing  Pet^ 

the  jury.     Tho  donbt  must  not  be  an  v.  Belt,  49  Id.  480;  Ptt^e  v.  RaiHO, 

unreasonaUo  one,  nora  mere  supposi-  45  Id.  292. 
tion  inconsistent  with  the  evidence        Ciraimataniialeiideaee:  Seetbenota 


ivGoogle 


Oh.  XVI,  S  1358.1  CONBUCT  OP  TMAU  795 

to  Bippty  V.  MlUtr,  62  Am.  Dec.  ISO,  Sdnater  v.  State,  39  Inrl.   3M;   WO-  Oct.  19,  ISM, 

diBonasioB  the  valoe  and  effect  of  cir-  liajnt  v.  Stale,  41  Tex.  200;  Bamta  v.  i^OB. 

cnmetantial  evidance.     It  ia  held  in  Stale,  41  Id.  342.     The  foUo«iiig  in- 

California   that  when    the  evidence  ttruotion, '  usually  uked  and   given 

agi^inst  the  accaBed  is  entirely  cir-  wliea  the  evidence  ia  circa  [natautiol, 

cnmstfuitial,  each  material  fact  going  need  not  be  given  ivhcre  the  evidence 


.fl  ap  the  chain  of  circnmstiuiceB  is  all  directand  positive:  "The  by- 
must  bo  proved  beyond  all  reasonable  potheais  contended  for  by  tha  prose- 
doubt:  People  V.  Phtppt,  39  Cal.  326;  cution  mnet  be  eatabliehed  to  ftn 
Pit/pte  V.  Ah  Claing,  54  Id.  398.  Bnt  abgolat«  moral  certainty,  to  Uie 
in  A'tate  v. /fa^m,  45  Iowa,  11,  it  WM  entire  exclnsion  of  any  rational 
held  that  vhere  the  evidence  is  cir-  probability  of  any  other  hypothesis 
cumstantial  the  jnry  need  not  be  sat-  being  tree,  or  the  jury  most  nad  tho 
isliad  beyond  a  reasonable  doubt  of  defendant  not  gnilty:  People  v.  Off- 
cvery  link  iu  the  chain  of  circum-  beri.  60  CaL  108,  111.  In  this  case 
stances  necessary  to  eetablish  the  de-  tho  meaning  of  "hy^thesis"  is  dis- 
fendant's  f(nilt;  that  it  ia  a  reasonable  cussed.  In  order  to  justify  a  convic- 
doabt  of  gnilt  arising  from  a  consid-  tion  upon  circumstantial  evidence,  it 
oration  of  all  the  evidence  in  the  case  shonld  be  such  as  to  produce  nearly 
which  entitles  the  defendant  to  an  the  some  degreo  of  certainty  as  that 
acquittal.  In  SUM  v.  Gla»»,  6  Or.  vbich  arises  from  direct  testimony: 
73,  citing  CbnmionuwaM  V.  Webiler,  People  v.  Croitin,  3iU.  191;  People  v. 
6  Cash.  320,  8.  C,  60  Am.  Dec  730,  Padmia,  42  Id.  335i  /><k^  v.  Har- 
it  is  bold  that  while  the  jury  should  dimott,  61  Id.  378. 
be  satisfied  beyond  a  reaaonable  doubt  In  California  it  ia  held  tbat  the  jnry 
o(  every  fact  neceaiiary  to  establish  cannot  convict »  defendant  merely  be- 
defondant's  guilt,  its  judgment  is  to  cause  they  believe  tha  evidance  is 
be  based  on  tha  whole  evidence,  such  that  a  man  of  prudence  would 
To  jnstif]'  a  jury  in  convicting  the  act  upon  it  in  his  own  aflbirs  of  tha 
occiued,  the  circametancee  proved'  graateat  importance,  but  they  should 
must  bo  susceptible  of  explana-  be  fully  convinced  of  the  correctness 
tioii  npon  no  reaeouable  hypothe-  of  their  conclusion  of  the  defendnnt's 
sia  consistent  with  his  innocence:  crnilt:  Ptoplt  v.  Brannon,  47  CaL  96; 
United  SKOa  V.  Martin,  2  McLean,  Pnpfev.  Ah  Sing,  61  Id.  372;  bnt  in 
256;  United  Stata  v.  Cole,  5  Id.  Indiana  the  central?  is  held:  Jtfc- 
0)3;  Un'ted  Slatet  v.  DrmgloM,  2  Oregor  v.  State,  16  Ind.  0;  Bradleg  v. 
Blatchf.  207;  People  v.  Dkt,  32  Cal.  Slate,  31  Id.  492;  JarreU  v.  Slate,  68 
213;  Slate  v.  Taylor,  1  Donst  43(!;  Id.  293;  and  see  Bumll's  Circ.  Ev., 
Slate    V.    OMiboriMah,    I    Id.    302;  p.  200. 

§1358.   [159.]      When  the  commission  of    the    act  oct  is,  ish 

charged  aa  a  crime  is  proven,  and  tho  defense  sought  to 

be  established  is  the  insanity  of  the  defendant,  the  same  bo  proven. 
must  bo  proven  beyond  a  reasonable  doubt;  and  no  act 
committed  by  a  person  while  iu  a  state  of  voluntary  in-  mwiicaUon 
toxication  shall  be  deemed  less  criminal  by  reason  of  his  insanity. 
having  been  in  such  condition;  but  whenever  the  actual 
existence  of  any  particular  motive,  purpose,  or  intent  is 
a  necessary  element  to  constitute  any  particular  species 
or  degree  of  crime,  the  jury  may  take  into  consideration  'JJl^bf^l'''' 
the  fact  that  the  defendant  was  intoxicated  at  the  time,  J'"7- 
in  determining  the  purpose,  motive,  or  intent  with  which 
he  committed  the  act. 


,v  Google 


dUMlNAL  PROQaWBE. 


Octi9.iM*,  §1359.    [160.]     When  it  appears  that  the   defendant 

'.  ~  I  has  committed  a  crime,  and  there  ia  reasonable  eroand 
afioweltdt  "^^  doubt  in  wbich  of  two  or  more  degrees  he  is  guilty,  he 
l^ubi"'*""'  *!*"  tie  convicted  of  the  lowest  of  those  degrees  only, 

T  Oi.  «L  See  note  to  9  13S2  [1S3],  poiL 

Ort^i3.i96*.         §1360.   [161.]     When  two  or  more  defendants  are 

jointly  indicted  for  a  felony,  any  defendant  requiring  it 

joiniiyin-       must  be  tried  Separately;  but  in  other  cases  defendants 
MMBiriaL"'^  jointly  indicted  may  be  tried  separately  or  jointly,  m  the 
discretion  of  the  court. 

Beporate    Trial*. —Where    de-  trials,  it  was  held  vithin  the  discre- 

feodutts  iu  open  coort  vaived  lepo-  Idoa  of  the  court  to  refuse  the  appli- 

rate  trial,  bnt  afterward,  before  the  cation:  People  v.  Aitito,  55  CaL  230. 
jnry  were  sworn,  moved  for  separata 

oct.11^  UH         §  1361.   [162.]    When  two  or  more  persons  are  chained 
X  the  same  indictment,  the  court  may,  at  any  time  be- 


WhendefenA- 


b^'ltLlsator  application  of  the  district  attorney,  direct  any  defend- 
the  state.         ^jjj.  jq  fee  discharged  from  the  indictment,  so  that  he 

may  be  a  witness  for  the  state. 
Oct  IK,  lau,         §  1362.   [163.]    When  two  or  more  persons  are  charged 
-  in  the  same  indictment,  and  the  court  is  of  opinion  that, 
fnW\ediB-  in  regard  to  a  particular  defendant,  there  is  not  suffi- 
->  cient  evidence  to  put  him  on  hia  defense,  it  must,  if  re- 
quested by  another  defendant  then  on  trial,  order  him 
to  be  discharged  from  the  indictment,  before  the  evi- 
dence is  closed,  that  he  may  be  a  witness  for  hia  co-de- 
fendant, 
mere  m 
tod,  one 
a  for  the  other  until  acqaitted  o 

oct.i»,i»i  §  1363.    [164.]     The  order  provided  for  in  the  last  two 

aectiong,  when  made,  muat  state  the  reaaoua  for  making 

diacharge,  and  it;  and  it  is  an  acquittal  of  the  defendant  discharged,  and 

order  therefor.       '  ,  ^  .         " 

a  bar  to  another  prosecution  for  the  same  crime. 
o^i9,iau,         g  1364.   [165.]     The  law  of  evidence  in  civil  actions  is 
^^^,  ^jj —  also  the  law  of  evidence  in  criminal  actioDS  and  proceed- 
S^awtoSj""*'  '"Ss.  except  aa  Otherwise  specially  provided  in  this  code. 
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Evidence  is   criminal  actionB  StaU,  i3  Miss.  4'!2;  Peoplev.Sehrmvr,  Oct.  19, 1SG4, 

genoraUy.  —It  U  better  for  courta  42  N.  Y.  1;  State  v.  Didxm,  78  Mo.  !2ia 

ID  crimiDal  actions  to  adopt  tbe  liberal  438.    The  corpus  deUcli  may  he  proveH 

thtii  the  rigid  and  technical  role  in  by  oircnmatantial   evidence.     Direct  aJ^j^'ncrimi- 

tba   aJmissiou  of    evidence   for   the  and  positive  evidence  ia  nnneceBsary  nalactloM. 

defendant;    for   any  error,    however  to  prove  the    coipM   dtlkti:   Unxlal 

slight,    in   thia  regard  affectinc  the  Statei  v.    WilUanu,    1   Cliff.   21,   2Gi 

deteoilant's     rights    is    ground     for  SlrUtv.  Kttlrr,  2&  lovit,  65};  Stale y. 

reversal:  £(□<«  V.  O'iVeU,  13  Or.  1S3;  i>H'ib(m,  78  Mo.  438.     In  aU  criminal 

and  therefore  testimony  for  the  de-  proaecntiona,  no  matter  what  may  be 

fcndant    having  any   pueaible    bear-  the  kind  of  evidence  on  which  tbcy 

ing  on   his  case  should  not  he  ex-  rest,  whether  circnmstantial  or  direct, 

clnded;  State  v.  ilaA  Jim,  13  Id.  239.  the  burden  is  on  the  prosecution  to 

In  the  croaa-examination  of  witnesses  prove  the  corpus  detidi:  and  the  peo- 

ia  capital  cases  ftreat  latitude  should  pie  mustprove  it  beyond  a  reasonable 

bo  allowed:  Id.  donbt:  'Wharton's  Crim.  Ev.,  sec.  324; 

The  state  on  a  criminal  trial  need  People  v.  Sdtryver,  42  N.  Y.  Ij  8.  C, 

do  no  moro  thsji  prove  tbe  snbstan-  I  Am.  Kep.  480;  People  v.  Jonet,  31 

tive  offemse  charged:  HoaxliT.  State,  Cal.  665.     When  there  is  an  entire 

1  Or.  241.  want  of  evidence  of  the  eorjiut  delicti, 

"  Svidence  In  civil  caww  ":  See  except  statements  made  by  the  pris- 

chapters  8  and  9  of  the  Code  of  Civil  oner,  the  court  shonld  direct  the  jnry 

Procedure,  atiie.  toocnnittheprisoner:  Peoptev.Jonet, 

"  Except    as     otherwise     pro-  31  Id^  666;  tJmttd  Slate*  v.  Malnatiey, 

vidsd  ";   See   the  sections  following  4  Park.  Cr.. 164. 
and  ia  this  chapter  for  special  rules        See  for  a   valuable  discussion  the 

of  evidence  governing  criminal  ca«eB.  note  to  Stale  v.  WilliaTru,  78  Am.  Deo. 

AdmissionB  and  confesaions:  262. 
See  note  to  S  7M  [696,  Code  Civ.  B^in^  declarations. —The  ad- 
Proc.],  nnle,  pp.  553,  654;  and  see  mission  of  dying  declarations  in  evi- 
S  13GS  [160],  -pMi,  stating  the  rule  as  dencc  in  cases  ol  homicide  constitute 
to  confessions  in  criminal  actions.  one  of  the  principal  exceptions  to  the 
B«sgeatas:  Sec  note  to  §  68G  [67G,  general  rule  rejecting  hearsay  evi- 
Code  Civ.  Proc.],  arte,  pp.  639,  640.  dence.  They  are  admitted  in  evidence 
Presamption  of  innocence:  See  from  necessity,  and  becanse  the  per- 
note  to  S  776  [76C,  Code  Civ.  Proa],  bods  whoso  declarations  are  thus  ad- 
ante,  p.  583.  mitted  ore  considered  as  standing  in 
Beasonalile  doubt:  See  note  to  the  same  situation  as  if  they  were 
S  1357  [168],  ante.  sworn;  the  danger  of  impending  death 
Oircnmstantial  evidence:  See  being  eqnivalent  to  the  sajiction  oE  on 
note  to  g  1357  [158],  ante.  oath:  1  Grecnl.  Ev.,  sec.  157;  Peoph 
Proof  of  corpus  delicti  —The  v.  Glenn,  10  Cal.  32;  People  v.  Lam- 
corpus  delicti  consists  of  a  criminal  rence,  21  Id.  368.  To  be  admissible, 
act,  and  defendant's  agency  in  its  they  must  have  been  made  under  the 
production:  Slate  v.  Duiieon,  78  Id.  belief  of  impending  death;  if  there 
438;  Smiths.  CoatmonwealVi,  21  Gratt.  was  any  hope  of  recovery,  the  decla- 
813;  People  v.  Bmnett,  49  N.  7.  137;  rations  cannot  be  received:  State  v. 
Uniled  Staiet  v.  WilUamt,  1  Cliff.  25;  Qarrand,  5  Or.  156;  Montgomery  v. 
Rvloff  V.  Pto^  18  N.  Y.  179;  PUtt  Stale,  11  Ohio,  424;  Comrnonieealth  v. 
V.  jStste,  43  MisB.  472;  People  y.  Jonei,  McFike,  3  Cush.  181;  S.  C,  1  Am. 
31  Cal.  665;  State  v.  So*,  39  Mo.  424;  Dec.  727;  Peoplt  v.  Gray,  61  Cal.  164; 
JobMOn  V.  Comwonvjealth,  29  Gratt  Peopk  v.  Taylor,  59  Id.  640;  People  v. 
811.  Thefact  that  a  criminal  act  has  ^od^don,  65  Id.  76.  Where  several 
been  committed  constitutes  the  base  witnesses  testify  to  the  declarations, 
of  tiie  eotpue  delieU;  Pifl)  v.  Stale,  43  it  is  not  necessary  that  each  should 
Mias.  480.  The  judges  in  varioas  de-  testify  as  to  decedent's  sense  of  im- 
cisioDS  mean,  when  fliey  say  that  the  penduig  death;  and  one  may  testify 
eorpiu  delicti  must  be  proved  beyond  as  to  the  declaration  and  another  as 
a  reasonable  donbt,  that  the  criminal  tothebelief  of  death:  People  v.  Oarcia, 
act  must  be  proved  beyond  a  reason-  63  Id.  19.  As  the  theory  of  admis- 
able  doubt  before  evidence  can  be  siou  of  the  evidence  is  not  immediate 
introdnced  of  defendant's  crimiDol  death  after  the  declaration,  but  in- 
agency  in  connection  witi)  it:  PiOe  v.  stead   the  ten^e  of  impending  death 
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{Oliver  v.  SuUe,   17  Ala.  487;   SmiA  time  vetified  hy  him,  Md  introdneed 

V.  Slalt,  9  Humph.  9),  if  tbe^lecUraat  in  BTldeDce  at  the  trial  of  the  party 

hod  aoyhope  or  eipectatioD,  hoiFever  thereby  aocused  of  the  mnrder,  fui- 

ilight,  of  recoverj,  the  declaration  is  niaheB  ao  objection  to  the  intradsc- 

not  admissible:  CommonsieaUh  v.  Rob-  tion  of  oral  evideace  of  the  same  or 

eTl»,  108  ^lasB.  206;  People  v.  Uadg-  Btmilardyingdeclarationaofductased: 

don,  65  Cal.  72.     The  admlwibility  of  Peotie  t.  Venan,  35  Id.  49. 

the  dcdaratiooa  is  to  be  determiaed        Alibi "  Proving  an  Alibi  "  ii  the 

by  the  court:  Statt  v.  Poll,  1  Hawks,  title  of   an  orticlo  rcviewiug   many 

444;  8.   C,  g  Am.   Dec.   655;  HUta  cases  in  6  Crim.   L.   Mag.   655.    For 

Com,  2  (Iratt.  594;  bnt  credibility  is  an  instruction  upon  this  subject  soffi- 

tor  tbo  jury;  People  v.  AfAxtt,  4  West  ciently  faTorabfe  to  the  accnsed,  see 

Coast  Rep.  132;  Roa  v.  OowM.  5  Mo.  PeopU  v.   O'Neii,  69  Cal.  259.     The 

204;  and  its  judgment  in  this  regard  cotnmission  of  an  offense  implies  the 

is  to  a  certain  extent  discretionary:  presence  of  the  defendant  at  the  ncces- 

Slate  V.  Ah  Lee,  7  Or.  237.  sary  time  and  place:  People  v.  Fang 

The  rule  that  no  i>erson  is  incom-  Ak  Sing,  64  Id.  253.     Any  evidence 

pctcnt  to  t>e  a  witness  in  this  at^ite  on  that  goes  to  show  that  tho  dcfeaduit 

account  of  bis  opinions  on  matters  of  waa  not  present  is  always  competent, 

religious  belief  applies  to  dying  dec-  Evidence  tending  to  establish  an  oAM, 

larations;  People  v.  San/init,  4S  CaL  though  insufficient  of  itself  to  eslab- 

29;   People  v.  C/dn  Mode  Soto,  51   Id.  lish  that  fact,  is  not  to  be  excluded 

597.      It  is  bcld,  however,  in  Goodall  from  the  case:  People  ■v.  Pong  AhSiag, 

V.  Slatf,  1  Or.  333,  S.  C. ,  80  Am.  Doc.  swpra.     Adducing  it  is  termed  setting 

30G,  that  a  dying  declaration  may  be  up  an  alibi:  1  Biah.  Crim.  Proc,  see. 

impeached  by  showing  that   the  de-  lOGl;  Armalropg  v.  People,  70  N..Y. 

clarant  did  not  believe  in  a   future  39,  49;  CommonvxaWi  v.  Clioate,  105 

state  of  rewards  aud  pumshmGnts.  Mass.  451.    See  a  case  oE  an  attempted 

But  belief  in  the  Christutn  reUgion  is  o^U,  People  v.  Chin  Ah  Uong.  61  CiL 

not   necessary  to   the   admission    of  370.     It  cannot  be  said,  aa  a  matter 

declarations:   State  v.  Ah  Lee,  6  Or.  of  law,  that  an  unsuccessful  attempt 

214.  to  prove  an  al^i  is  a,  circumstance  uf 

Dying  declarations  cannot  be  re-  "great  weight  "against  the  prisoner: 

ceived  other  than  those  coming  from  People  v.  JUalatpina,  57  Id.  628,    Tho 

the  deceased  person,  for  whose  mur-  setting  up  of  an  aUbi  does  not  chaags 

der  tho  indictment  is  found:  Filaiatgh  the  presumptions  and  burden  of  prooi: 

V.  State,  2  Or.  227.     In  a  prosecution  Tola-  v.  SUUe,  IG  Ohio  683;   J-ife  v. 

for  murder,  the  dying  decdarations  of  CamnuMuieallJi,  29  Pa.  St.  429;  Stale 

'.ho  person  alleged  to  have  been  mur-  v.  Jotei],  64  N.  C.  5G.     And  although 

dered  are  competent  ogainst  or  for  a  person  who  ralias  upon  this  as  a  oe- 

the  accused.      The  admissibility  of  fense  must  prove  it  the  same  as  any 

sach  evidence  ia  not  confined  to  cases  other  fact,  yet  if  on  account  of  the 

ia  which   no  other  evidence  of  the  aliii  the  jury  are  not  satisfied  beyond 

killing  is  obtainable,  but  is  in  the  a  reasonable  doubt  of  the  defendaut's 

souna   discrctioa  of  the  trial  court:  guilt,  they  must  acquit  him:  Slate  v. 

Stale  V.  Harnidert,  14  Id,  300,     Such  Comeron,  40  Vt,  655;  Prtneh  v.  Sfeac. 

declarations  are  permitted  only  aa  to  12  Ind,  170;   OSM  v.  State,  1  Tex, 

those  facta  as  to  which  the  dccaaaed  App.  12;  iitraer  v.  People,  76  111.  149, 

would  have  been  competent  to  testify  The  proof  of  the  absence  of  the  def  esd- 

if  sworn  in  the  ease.     But  the  state-  ant  when  the  crime  waa   committed 

ment  of  the  deceased  concerning  the  should  cover  tho  whole  time  when  hia 

defendant,  that  "he  shot  me   down  presenoe  was  reqnired:   \fesl  v.  State, 

like  a  dog,"  ia  not  sach  a  conclusion  48  Ind.   483;  Bnctland  v.  Contmon- 

as  to  be  excluded  under  this  rule:  Id.  iceo/rt,  47  Pa.  St  463,     But  evidence 

Where    a    dying    declaration    has  that  does  not  cover  the  whole  time 

been  introduc»l  in  evidence  by  the  will  not  for  that  reason  be  rejected: 

prosecution,  tho  defendant  is  entitled  Kau/man  v.  State,  48  Ind.  483.     Any 

to  prove  other  statements  made  by  compotent   evidence  to  disprove  an 

the  deceased  contradicting  his  dying  alUji  is  admissible:  Broien  v.  Pewit, 

declarations:   People  v.  Lawrence,  21  17  Mich.  429;  CommonweaUK  v.   WU- 

Cal.   3G8.      The  fact  Uiat  a  written  liaini,  105  Mass.  62.     Tho  defendant's 

statement  of  the  declarations  made  by  admissions  arc  adoiissible  for  such  par- 

the  deceased,  tn  exirtnai,  ww  at  the  pose:  Rex  v.  Fiadon,  6  Car.  &  P.  132. 
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infereQce.      Defendant'e  declaiationa  Oct  U,  UH. 

dt  the  time  of  tecemos  the  property  i^^ 

to    be  maj  bo  lulmitted  to  rcbat  the  iiifer- 

weighed  by  the  jury  aa  tending  in  eucn  of  Enilt:  People  v,  Dowling,  84 

•omo  degree  to  prove  a  consciooBaeos  N.  ¥.  47S;  and  bo  the   defeDduit's 

of  f^ilt:  Slalt  V.  Oarrand,  6  Or,  216;  aiplimation    if    it   prove    false   will 

and  13  entitled  to  more  or  lessweight,  at^ngthen    the   inference:    Jtex    v. 

according  to  the  circQmabancea  of  the  Dibtey,   2  Cut,    ft   K.   818;   Slaie  v. 

particular  case.     Such  evidence  is  ro-  Benneli,  2  Tread.  Const.  092;  Willa's 

ceived,  not  as  part  of  the  Tea  yesUx  of  Circ.  Ev.,  p.  S7. 

the  criminal  KCt  itself,  but  aa  indica-  Beputauon   and  character  of 

tive  of  a  guilty  mind:  PeopUv.Staa-  dafendant. — The    defendant   in  a 

a,  47  Cal.  114;  Pmpte  v.  ColUni,  48  criminal  action  is  entitled  to  prove  liis 

277;  Peopfa  v.  Wong  Ak  Nnom,  64  previous  good  character  tor  honesty 

Id.  151;  pMple  v.  Wekit,  64  Id.  167.  and  integrity.     Soch  proof  must  be 

This  rule  extends  only  to  the  person  taken  in  consideration  by  the  jury, 

fleeing,  and  not  to  a  case  where  a  con-  and  weighod  with  the  other  evidence 

spiracy  to  commit  a  crime  has  been  in  the  case,  in  determining  the  qnes- 

cnteroJ  into  between  two  or  more,  tion   of  guilt  or  innocence:  Slate  v. 

And  the  flight  of  a  co-conapirator  is  OarroTid,  6  Or.  156.     When  proved, 

sought  to  be  proved  against  another  it  is  a  circumatance    tending   in   a 

on  his  separate  trial:  People  v.  Slan-  greater  or  less  degree  to  establish  his 

ie^,   47   Id.   114.     'Where   four   men  innoctnce:  People  v.  Sleicarl,  2S  C^ 

jointly  commit  a  robbery,  evidence  of  395;  People  v.  An/it,  44  Id.  288;  Po- 

the  flight  of  one,  on  the  separate  trial  jjjc  v.  Jiaina,  45  Id.   292;  People  r. 

of  another  who  did  not  flee,  is  admis-  Shepar<iM>n,   40    Id.    631;    People   v, 

Bible  to  ahow  that  after  his  arrost  he  Cater/,  6.1  Id.  360.     Evidence  on  this 

had  an  opportunity  to  throw  away  subject  must  not  be  as  to  a  particular 

the  money  stolen:  People  v,   Cdliiu,  taai,  hut  with  reference  to  the  whole 

48  Id.  27L     So  if  a  person  when  ar-  case  then  being  tried:  People  v.  Mil- 

rested  on  a  charge  of  larceny,  and,  ^ale,5Id.  127.     On  a  trial  for  murder, 

after  heiug  informed  of  tho  cause  of  the   character  of  the  defendant  for 

his  arrest,  escftpos  or  attempts  to  ei-  peace  and   c[uiet  is  involved  in  the 

c&pc,  it  is  a  circumstance  that  the  issue  of  not  guilty:  PeapU  v.  Stemirt, 


jary  may  consider  in  determining  his  28  Id.  395,  overruling  People  v.  Jo- 
guiit  or  innocence:  People  v.  Strong,  teplia,lld.  \20,  and  Peoplev.  Lomi/ard, 
46  Id.  302.     It  does  not,  however,     17  Id.  3IG.     The  bad  character  of  tlie 


raise  a  strong  presumption  of  the  de-  defendant  is  never  admissible  ii 

fondant's  gviilt:   Slaie  v.  ArlJiur,  21  dence  against  a  defendant  as  founda- 

Iowa,  430.  tion  for  presuming  guilt:  State  v.  La- 

POMMBion  of  stolen  pr^ortv  mje,  50  N.  H.  245;  Slaie  v.  Nare,  74 

as  evidence  of  Kuilt:   See  on  this  N.  C.  691;  Harrison  v.  Slate,  37  Ala. 

subject  tlie  exteaddd  note  to  Hunt  v.  154;  People  v.  Fair,  43  Col.  137.    The 

Conaiionaeallli,  70  Am.  Dec.  447.  The  law  presumes  his  character  good,  and 

potsessiou  of  stolen  property  is  merely  when  this  presumption   is    met   by 

a  circumstance  from  which  guilt  may  prima/aeie  cvideaca  of  guilt,  ho  may 

bo  inferred.     It  does  not  raise  a  pre-  mtroduce  evidence  of  his  good  charac- 

aumptioD  of  law  oa  to  guilt:  State  v.  tor:  Sl^te  v.  Oarrand,  6  Or.  15G;  Peo- 

Ilale,  12  Or.  352;  People  v.  Lrviaon,  pie  v.  fair,  43Cal.  137,     Theprosecu- 

16  Cal.  98;    People  v.  A/i  Sing,  59  Id.  tiou  may  then,  in  rebuttal,  show  that 

400;  0<Alsleinv.  People,  82  K,Y.  231.  hU   character   is  bad;  but   not  until 

liiestrangth  of  tho  iufcreuce  depends  then  can  his  character  be  impeached; 

on  surrounding  circumstances.     The  Id.     For  the  purpose  of  imj>eaching 

poasession,  to  raise  an  inference  of  the  defendants  character,  hia  contra- 

any    atrengtb,    must    be     personal:  dictory  statements  at  other  times  are 

KnkLerboeier  v.  People,   43  Id.    177;  admissiblo:   Olase  v.    WluUl^,   5  Or. 

guilty:  People  v.  GtUu,  49  Cat.  581;  1G4.    The  faUuro  of  the  defendant  to 

Slaie  V.   Bnut,    24    Me.   71;    uuex-  introduce  evidence  of  his  good  chor- 

ploincd:  People  v.  Hurlew,  60  CaL  74;  acter  cannot  be  considered  by  the  jury 

Stale  V.  Butlerjirld,  76  Mo.  297;  and  aa  a  ciicumstance  against  liim:  Ormt- 

recent:  StaUv.  Rinldi,  82  N.  C.  677;  hi  v.  People,  53  N.  Y.  472;  People  v. 

Slate  V.  Hodge.  50  N.  H.  510.     Other  W/iUe,  24  Wood.  520, 

facts  may  strengthen  or  weaken  the  Oharacter    of   deceased. — The 
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Oct  it,  tta,       repotatton  of  the  deceaaed  c«nnot  ba  admiMibU  only  when  it  tendi  to  prove 

t-Pft' given  in  evidence,  except  wbere  the  that  the  prisoner  bad  some  g^)nol^^ 

circnmatnncea    of    the   esse   raise    a  as  a  reastniBble  man,  to  fear  tliat  k« 

doubt  in  regard  to  the  qneition  as  to  was  himself  abont  to  receive  io:ne 

wbetbsr   the  priaoner  acted  in  oelf-  bodily  harm,  and  that  be  acted  under 

defense  or  not:  Ptople  t.  Murrau,  10  thBiaflQBncooffear:P«ipfcT.  Jfiirnij, 

Cal.  309;  Ptopk  v.  Lonibard,  17  Id.  10  Id.  309;  Peoplfr.  Bdvardi.  41  li. 

316;  Peo^e  v.  Andencm,  39  Id.  703.  6W.    Wbere  teetimonj  as  to  Uie  cbai^ 

Whether  tbe  deoeased  was  a  danger-  acter  of  the  deceased  has  been  inlro- 

ous   man  or  not  is  immaterial;  his  duoed  by  the  defendant  tbe  prosecu- 

re^iatation  sa  such  conttitatM  the  le-  tion  may  also   introdnce  testimoay 

gitimate  subject  of  inquiry:  People  v.  vpon  the  tame  point:  Ptopit  t.  liaa, 

Andfraon,  mpra.     Buch   evidence  is  07  Id.  116. 

oot.Mti8Wj^4L      g  J365.   [166.]     In  the  trial  of  or  examination  upon 

v^ all  indictments,  complainta,  information,  and  other  pro- 

Defendanimay  ceedings  before  any  court,  magistrate,  jury,  grand  jury, 
owu  behaii.  ^f  other  tribunal,  against  persons  accused  or  charged 
with  the  commission  of  crimes  or  ofifeuses,  the  person  eo 
charged  or  accused  shall,  at  his  own  request,  but  not 
otherwise,  be  deemed  a  competent  witness,  the  credit  to 
be  given  to  hia  testimony  being  left  solely  to  the  jury, 
under  the  instructions  of  the  court,  or  to  the  discrimina- 
tion of  the  magistrate,  grand  jury,  or  othor  tribunal  be- 
fore which  such  testimony  may  be  given;  provided,  his 
waiver  of  said  right  shall  not  create  any  presumption 
against  him;  that  such  defendant  or  accused,  when  offer- 
ing his  testimony  as  a  witness  in  his  own  behalf,  shall  be 
deemed  to  have  given  to  the  prosecution  a  right  to  cross- 
examination  upon  all  facts  to  which  he  has  testified, 
tending  to  his  conviction  or  acquittal. 

Failure  of  ileteiidant  to  tastify  be  ground  for  reversal:  Slale-v.  Andtf 

famishes  no  inference  of  guilt  of  in>  jon,  IQ  Or.  448. 

nocence,   nor   can  unfavorable  com-  When  lie  offars  himaelf  as  a  wit- 

ment   be  made  tbereon   by  coansel;  nest,  the  defendant  subjects  himself  to 

and  if  made,  and  an  objection  to  such  the  ordinary  miss  of  croas-examina- 

action  of  oonneet  ia  overruled,  it  will  tion :  Staie  v.  A  bramt,  1 1  Or.  1G9. 

octiMMMi      g  1366.    [167.]     In   all   criminal  actions,  where  the 
—  husband  ia  the  party  accused,  the  wife  shall  bo  a  com- 


whcnbusband  petent  Witness,  and  when  the  wife  is  the  party  accused, 
teatiiyioror     the  husbaud  shall  be  a  competent  witness:  but  neither 

aealnst  each  '^ 

other.  husband  nor  wife,  in  such  cases,  shall  bo  compelled  or 

allowed  to  testify  in  such  case  unless  by  consent  of  both 
of  them;  provided,  that  in  all  cases  of  personal  violence 
upon  either  by  the  other,  the  injured  party,  husband  or 
wife,  shall  be  allowed  to  testify  against  the  other. 
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§  1367.  [1 68.]  In  a  criminal  action,  the  testimony  of  ^i^  ism, 
a  witness  must  be  given  orally,  in  the  presence  of  the  Evidence  m 
court  and  jury,  except  in  the  case  of  a  witness  whose  tes-  Hons'tobT' 
tiraony  is  taken  by  deposition,  by  order  of  the  court,  in  ficept!""^' 
pursuance  of  the  consent  of  the  parties,  as  provided  in 
chapter  XIV.  of  this  code. 

Bi^lit  to  &ce  witneMMS.  —  The  of  dying  deckrationa,  nor  doei  it  ap- 

MDUtibntionail    provision   (arL  1,B4,  ply  to  tnch  docninentary  evidence  to 

OregoQ   Const.)  that  iii  all   criminal  eatablisb  collatoial  facta  aa  woald  be 

prosccutiona  the  accosad  sbail  bavo  admueible  under  the  mlea  of  the  com- 

the  right  to  meet  tbe  witaeues  face  to  mon  law  in  ether  caaeB:  BltHe  t.  faun- 

(ace  doea  not  prohibit  the  admisaion  den,  14  Or.  300. 

§  1368,   [169.]    A  confession  of  a  defendant,  whether  oci.  19.1804, 
in   tbe  course  of  judicial  proceedings   or  to  a  private  - 


person,  cannot  be  given  in  evidence  against  him,  when  aerenduit. 
made  under  the  influence  of  fear  produced  by  threats;  fS""^?- •■"*  "■ 
nor  is  a  confession  only  sufficient  to  warrant  his  con< 
viction,  without  some  other  proof  that  the  crime  has 
been  committed, 

Confasaions  ■■  aridanoe. — A  Where  adouMiona  were  made  to 
confcwion,  in  criminal  law,  ie  a  per-  tJte  artaatiiia  c^oer,  and  it  idao  tip- 
Bon's  dcclaratioQ  of  bis  agency  m  a  pears  that  the  officer  adviaed  the  da- 
participation  in  a  crime:  People  t.  lendant  to  make  a  confeaaion,  lint  it 
Sironff,  30  Cal.  151;  People  v.  Parton,  did  not  appear  whether  the  admission 
49  Id.  G37;  People  v.  Velanle,  W  Id.  waa  made  before  or  after  the  advice 
457.  An  admission  of  a  statement  was  given,  and  the  defendant's  attor- 
declaratory  of  innocence  is  not  to  be  ney  neglected  to  question  the  witness 
rejected  becauae  evidence  of  gnilt  on  that  subject,  the  conrt  refused  to 
when  token  with  other  facte:  People  charge  the  jury  that  they  should  dis> 
V.  Velarde,  supra.  To  be  admiaaible  reganl  the  evidence  of  liie  admission: 
as  evidence  agaiset  such  person  it  State  v,  Leonard,  3  Or.  157.  When  a 
mnst  be  volantary.  This  section  has  confession  has  been  improperly  ob- 
notalteredtheruleof thecommonlaw  toined  by  an  officer  from  a  prisoner 
as  to  the  inadmissibility  of  confession  in  liia  custody,  through  fear  or  hope 
indaced  by  the  inflnenca  of  hope,  ap-  of  reward,  a  aubaequent  confession  of 
plied  to  the  prisoner's  mind  by  an  om-  similar  foots  mode  by  the  prisoner, 
cer  of  the  law,  having  him  in  custody  while  still  in  custody,  upon  the  same 
on  a  charge  of  crime:  State  v.  Wint-  charge,  should  be  excluded  unless 
tengerode,  9  Ot,  153.  And  thereforeif  factaorcircumstauceaaroBbownwhich 
a  confeasion  was  made  through  fear  or  fairly  justify  the  inference  that  the 
hopo  of  reward,  it  cannot,  if  objected  infltience,  under  which  the  original 
to,  be  Dged  as  evidence  against  bim:  confession  was  obtained,  has  ceased  to 
Peoplev.  Iiodrigvez,\0  Coil.  SO;  People  operate  upon  the  priaoner'a  mind. 
V.  Smith,  15  Id.  408;  Peop^  v.  Ah  Whether  auch  iuilurnce  has  ceased  is 
//otD,  34  Id.  21S;  People  V ■  Deme,  ^  a  question  of  fact  to  be  determined  by 
Id.  45;  Peopir  v.  Solo,  4Q  Id.  67;  Peo-  the  court  below  in  which  the  trial  la 
pie  V.  Barrie,  49  Id,  342.  The  objec-  held,  and  it  is  only  when  the  record 
tion  most  be  made  at  the  time  the  fails  to  show  that  any  satisfactory 
confession  is  offered  in  evidence :  Peo-  evidence  was  before  that  court  on  the 
pte  V.  Rodriguez,  10  Id.  50;  People  v.  question  that  this  court  will  disturb 
Long,  43  Id.  44S.  Whether  adjniasi-  its  determination:  Stale  v.  Wimenyr- 
ble  or  not  is  for  the  court  to  deter-  rode,  9  Id.  153. 

miner  People  v.  Ak  Hoa,  34  Id.  218;  If  voluntary  when  made,   oonfea- 

People  T.  Barrie,  49  Id.  345.  sioos  are  admissible,  oven  if,  on  prior 
SI 
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occ-wioD.  some  promise  of  favor,  not    mittod  cannot  be  pron 
acted  upon,  and  which  had  osased  to    trajudiciaJ  confeaaionB  i 


bo  operative,  had  been  made  to  in-  of   the   defendant   olon 

duce  the  accosed  to  confess;  P«opU  Joaa,  31  Id,  565;  jpTOpi 

V.  Jim  Ti.  32  Ccl.  60;  sea  People  v.  Id-   415.      A   part   of 

Jo/maan,  41  Id.  452.     Admisuons  and  shonld  not  be  admitted 

confessions  may  be  implied  from  the  and  the  balance  reject 

acquiescence    of    the    par^    in  the  Mftrpliy,  39  Id.  57.     W^ 

BtaCementa  of    others    made   in   his  vertation  of   the  defen 

presence,  when  the  circumstanceB  ore  missibleaa  confessions,  \ 

such  as  to  afford  an  opportunity  to  venation  relating  to  tfaa 

act  or  speak,  and  would  natnrall;  call  be  admitted,  ol^ongh 

for  some  action  or  reply  from  men  convecsatioa  that  occun 

similarly  situated;  Peopi  v.  McOrea,  cr  oecosion,  which  was  I 

32  Id.  100;  PcopU  v.  Estrada,  40  Id.  to  the  defendant:  SlaU 

171.     Such  statements  are  only  ad-  Or.    10.      Statements   : 

inisaible  against  such  party  to  the  defendant  while  asleep 

extent  that  they  are  admitted  by  him  dence:  People  v.  Ro/iinn 

to  be  correct,  oitlier  liy  words  or  Con-  A  witness  who  boa  a  i 

duct;  and  they  are  inadmissible  un-  knowledge  of  the  longc 

less  accompanied  with  proof  of  his  in  the  conversation,  am 

statemenU  or  conduct   m    response  understand  the  whole  < 

thereto:  People  v.  Ah    Tute,  51  Id.  sation  in  which  the  anj 

89.     Confessions,   although   obtained  sion  was  made  to  bim  b, 

by    threats,    are    admissible    if   the  is  incompetent  to  t«sti 

truth  thereof  is  shown  by  other  cvi-  confession:  People  v.  (7 

donee:  People  v.  Ah  Ki,  20  Id.  177.  663. 
The  fact  that  a  crime  hais  been  coiu- 

oct.  19, 1864,         §  1369.   [170.]     Neither  a  departure  from  tl 

mode  prescribed  by  this  code,  in  respect  to  j 

ines  or  proeeedines,  nor  any  error  or  mistali 

preJodtceBuh-        "  ,  5  .         ,.  ,  ,  .     ,  „ 

itantiai  rLBhj    renders  it  invalid,  unless  it  have  actually  preji 

oldefendsnt.  '  J    f     j 

70r.2oi,2ia     defendant,  or  tend  to  his  prejudice  in  respeci 

stantial  right. 
Oct  19,  MM.  §  1370.   [171.]     Proof  of  actual  penetratioi 

— '■ body  is  sufficient  to  sustain  an  indictment  f 

Evidence  of       .       .<  .  ■      .         , 

rape  or  crime  for  the  Crime  aEcainst  nature. 

uoinst  nature. 

Bape,  and  evidanca  tliereot  ganerslly:  8ae  poit,  g  IS! 

Oct  19, 1964,         8  1371.   [172.]    A  conviction  cannot  be  ha( 

~ —  testimony  of  an  accomplice,  unless  he  be  corro' 

accotwpuce,     auch  Other  evidence  as  tends  to  connect  the 

"S^d  '^°"°^  with  the  commission  of  the  crime,  and  the 

tion  is  not  sufficient  if  it  merely  show  the  ci 

18 Or.  862.        of  the  cHme  or  the  circumstances  of  the  comn 

UncOTTOboratod  testimo&y  of  plice,  tends  in  some  def 

■   accomplice   iiwufflcieiit.  —  A   de-  the  defendant  with  the 

fendant   cannot   be    convicted   of  a  the  offense:  State  v.  C 

criminal  offense  upon  the  testimony  of  People  v.  Oameit,  29  C 

an  accomplice,  unless  there  la  other  v.  Jmu,  39Id.403;  Pe> 

evidence  which  of  itself,  and  without  39  Id.  614;  P«opU  v. 

the  aid  of  the  testimony  oE  the  accom-  661 ;  Ptoptev.OtiTietaiid, 


(SIB. 
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pie  V.  Orfee,  63  Id.  6IH.  Tlia  corrob-  Jones  v.  State,  3  Id.  S7S.  Proof  that  oct  IB,  1864, 
□luting  evidence  ia  not  Bufflcient  if  it  the  priBoner  was  in  town  at  tho  time  S  £17. 
merely  tends  to  raite  a  tuniiciou  of  of  the  alle^^  commi^on  of  the  '  ~  ' 
the  gnilt  uf  tb«  ttxaaed;  Ptopb  v.  crime  ia  not  altme  mifficient  to  cor- 
Thompton,  60  Id.  480.  Bat  it  need  roborate  the  teetiioooy  of  an  accom- 
not  twd  to  establish  the  precise  facte  plice  and  to  warrant  conviotioD:  State 
testified  to  b^  the  accomplice.  It  is  v.  Odell,  8  Or.  30.  A  person  who  hM 
sufficient  if  it  tends  to  connect  the  no  knowledge  of  a  crime  until  after  it 
defendant  with  the  commission  of  the  has  been  committed,  and  who  simply 
critae:Peoplev.Cloonaii,S01d.iid.  It  pnrchasea  property  that  liaa  been 
ia  generally  held  that  to  allow  con-  stolon,  ia  not  on  accomplice  whose 
victions  to  stand  where  the  coiTobora-  testimony  reqniiea  corrnboratian : 
tion  ia  only  in  immaterial  matters,  or  People  v.  Barrie,  49  Cal.  342.  Tho 
in  matters  affecting  other  parties,  and  testimony  of  a  feigned  accomplice 
not  the  party  on  trial,  would  be  to  need  not  be  corroborated:  PtopU  v. 
violate  both  the  letter  and  spirit  of  Fm-rell,  30  Id.  316.  Acts  of  an  oc- 
tho  statute,  and  to  disregard  what  complice  to  be  efidcnce  against  an 
they  apeak  of  as  the  precautionary  accused  most  constitate  a  portion  of 
mica  which  experienced  and  wise  tiia  rea  getta;  PeopUv.  Staauey,  illA. 
jurists  have  denned  it  necessary  to  114.  Statements  of  an  accomplice  are 
adopt  in  order  to  goard  against  not  evidence  unleaa  given  aa  tcati- 
crroneouB  convictions  based  on  evi-  mony  in  the  case,  or  made  in  dcfead- 
dBQco  unreliable  because  coming  from  ant'a  presencs,  ordurin^  the  pendency 
a  corrupt  aource:  People  v.  Ames,  39  of  the  criminal  enterprise,  and  in  far- 
Id.  403;  Peopie  V.  Clotman,  60  Id.  therance  of  its  objects:  People  v. 
449;  People  v.  Clettland,  43  Id.  677;  ifoore,  45  Id.  19.  llie  jury  are  the 
Stale  T.  Tkornlon,  20  Iowa,  79;  Stale  eiclnsive  judges  of  the  credibility  of 
V.  Chment,  38  Id.  257;  Ifarl  v.  Siaie,  an  accomplice:  Peopie  v.  OUteoa,  63 
40  Ala.  32;  Colaaaa  v.  State,  44  Tex.  Id.  601. 
100;  /rein  v.  Slate,  1  Tex.  App.  301; 

§  1372.   [173.]     Upon  a  trial  for  having,  by  any  false  om.  lo,  mm. 
pretense,  obtained  the  signature  of  any  person  to  any 


valuable  thing,  no  evidence  can  be  admitted  of  a  false 
pretense  expressed  orally  and  unaccompanied  by  a  false  "^  **-•*■ 
token  or  writing;  but  such  pretense,  or  some  note  or 
memorandum  thereof,  must  be  in  writing,  and  either 
subscribed  by  or  in  the  handwriting  of  .the  defendant. 
This  section  does  not  apply  to  an  action  for  falsely  rep- 
resenting or  personating  another,  and  iu  such  assumed 
character  receiving  any  such  valuable  thing. 

§  1373.    [174.]     Upon  a  trial  for  inveigling,  enticing,  oot  it.  iss^ 


robot^ed. 

not  be  convicted  upon  the  testimony  of  the  female 
injured,  unless  she  is  corroborated  by  some  other  evi- 
dence tending  to  connect  the  defendant  with  the  com- 
mission of  the  crime. 


,v  Google 


8Q4  CRIMINAL  PROCEDUEB.  [Trr.  I, 

sm''"**'         §  1374.    [175.]     All  questions  of  law,  including  the 

urtiod  eld  admissibility  of  testimony,  the  facts  preliminary  to  such 

Jaw"*'""""'     admission,  and  the  construction  of  statutes  and  other 

■  Or.  68.  writings,  and  other  rules  of  evidence,  are  to  be  decided 

by  the  court,  and  all  discussions  of  law  addressed  to  it; 
tbeTOun.^"'  and  whenever  the  knowledge  of  the  court  is  by  this  code 

made  evidence  of  a  fact,  the  court  ia  to  declare  such 

knowledge  to  the  jury,  who  are  bound  to  accept  it  as 

conclusive. 
Judicial  kiicnrledsre:  See  anfc,        Coiutniction  of  mitinnia  for 

%  708  [698,  Cods  Ci^.  Proo.],  p.  561.     court:  State  v.  M09  Loote,  7  Or.  64. 

0.1-1M8G4,  I  1375.  [176.]  Although  the  jury  have  the  power  to 
—  find  a  general  verdict,  which  includes  questions  of  law 

'jjeUw  from     as  wcll  as  fact,  they  are  bound,  nevertheless,  to  receive 

todetideiho  as  law  what  is  laid  down  as  such  by  the  court;  but  all 
questions  of  fact,  other  than  those  mentioned  in  the 
last  section,  must  be  decided  by  the  jury,  and  all  evi- 
dence thereon  addressed  to  them. 

oot^iSpisM.         §1376.   [177.]    When  a  defendant  who  has  given  bail 

— ■ —  appears  for  trial,  the  court  may,  in  its  discretion,  at  any 

Pefcndant,  .  .  i        .  -  1 

Sfned^aii'r'  *i™^  after  such  appearance,  order  him  to  be  committed 
Kppeiranoe.     iq  actual  custody  to  abide  the  judgment  or  further  order 

of  the  court;  and  ho  must  be  committed  and  held  in 

custody  accordingly. 


CHAPTER  XVII. 
OF  THE  VERDICT. 

S  1377.     Verdict  may  be  either  general  or  special. 

i  I37S.     General  verdict,  form  of,  and  what  it  imports. 

§  1379.     Special  verdict,  deGned. 

g  1380.      Specinl  verdict,  how  given. 

g  1381.     Judgment  on  special  verdict. 

S  1382.     Jury  may  conviot  of  any  degree  oE  the  crime  chHged,  or  of  mi  at- 
tempt to  commit  the  crime, 

g  1383.     Jury  may  convict  of  any  crime  necessarily  included  in  that  charged. 

g  1384.     Jury  may  give  verdict  ai  to  defeoJonta,  couceming  whom  ibej 
agree,  and  cause  bo  agaiTi  tried  aa  to  others. 

g  1385.     When  court  may  dir«ct  a  reconsideration  of  verdioL 

S  laSC     Same  subject. 
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!  1387.     Defendant,  wheo  to  be  diBchvgcd  or  detained  after  acqnittaL 

S  1388.     Defendant,  cnatody  of,  vbeii  verdict  given  agaiuat  him. 

§  13S9.     Proceeding  when  defendant  aoqnitted  on  aoconnt  of  inaanif^. 

§  1377.   [178.]     The  jury  may  either  find  a  general  oot  19.186*, 

verdict,  or  where  they  are  in  doubt  as  to  the  legal  effect 

of  the  facta  proven,  they  may  find  a  special  verdict.  either°eenerai* 

XiutmctioiL  as  to  fimn  of  ver-  verdict   which    finds   "the  'defend- 

dict. — The  court  may  in  any  case  ance« '  guilty  aa  charged  in  Uie  'in- 

initmct  the  jury  aa  to  form  of  their  ditsement,'    is  not  uncertaini  People 

Terdiet;  and  if  it  appears  from  their  v.  Sepulerda,  7  Pac  C.  L.  J.  088;  bat 

verdict,  as  tint  ratumed,  tbat  tbe^  where  there  are  two  defendants,  and 

do  not  know  the  proper  form,  it  la  the  verdict  reads:  "We  find  the  do- 

the  dnty  of  tho  court  to  instnict  them  fendant  guilty  as  charged  ia  the  in- 

in  that  regard,  and  direct  them  to  dictiaeaC^"iti3  fatally  irregular:  PtO' 

rctom  the  verdict  in  eueh  form  that  pie  v.  Sepulveda,  69  Cal.  342.     A  Ter- 

Ihe  judgmeot  of  the  Uw  may  there-  diet  finding  a  person  guilty  who  is 

upon  be  proDounccd;  See  %  13S6  [187],  not  named  in  the  indictment  ia  an  ac- 

fott;  People  v.  Ah  Ome,  63  Cal.  G28.  qnittal  of  the  defendant;  People  v.  A?i 

A  court  may  not  direct  a  jury  to  find  Ye,  31  Id.  451 ;  but  nhera  the  defond- 

a  certain  verdict,   either  special  or  ant  was  indicted  by  one  naiuo,  and, 

general,  but  may,  ou  request,  instruct  upon  arraignment    disoloseil  another 

them  aa  to  their  ri^ht  to  fiad  either:  aa  his  true  name,   under  which  the 

Ptopk  V.  Anlonio,  27  Id.  404.  prosecntion  was  conducted,  a  verdict 

Verdict  generally.  —  It  ia  error  of  guilty,  in  which  the  original  title 

to  receive  the  verdict  in  defendant's  of  the  cauae  was  prefixed,  iaso&Cieat: 

absence  where  the  offense  chireed  is  People  v.  AhKim,  3*  Id.  189. 

afclony:  .?»i<e  V.  fporu,  4  0r.  198.  "Guilty  as  chained"  ia  a  good  vor- 

A  general  verdict  of  gnilt;  meana  diet  on  a  prosecution  for  grand  lar- 

guilty  of  all  that  the  indictment  auffi-  cony;  People  v.  WIdUky,  64  CaL  211; 

ciently  allegca;  Peo^e  v.  MtujeUonei,  People  v.  he  Cleer,  00  Id.  382;  People 

15  (Jal.  26;  Sl^e  v.  Jona,  GU  N.  G  v.  Githei-t,  60  Id.  180.     Where,  how- 

364;  Stale  v.  Nomtan,  G4  Me.   531;  ever,  the  indictment  charged  the  da- 

LokU  v.  State,  45  Ind.  650.     If  in-  fendant  with  an  assault  with  an  intent 

formal,   the   court  will  nevertheless  to  commit  murder,  and  the  verdict 

give    effect    to    it,   whether    for    or  found  him  guilty  of  the  "  indictment 

against  the  defendant:  People  v.  Jlfc-  aa  charged  to  hLm,"  it  was  held  that 

Carty,  4S  Cal.  551;  Antotd  V.  Stale,  Bl  these  words  conveyed  no  meaning: 

Ol  144;  Btoamlu^  v,  Slale,  8  BlackE.  People  v.  Ah  Oour,  63  Id.  627. 

205.     A  vcnlict  of  guilty  upon  one  A  verdict,  "we,  the  jury,  find  that 

count,  and  silent  upon  others,  is  an  the  defendant  ia  guilty  of  murder  in 

acquittal  upon  such  others:   Stale  v.  the  second  degree,"  is  good,  both  in 

Walton,  63  Me.  128;  Ouenlher  v.  Peo-  form  and  substance:  People  v.  BueJc- 

J*.  24N.  Y.  100.  fcy.  49  Cal.  241.     A  verdict,  "we,  the 

Surplusage  in  a  verdict  does  not    juryin  the  oaseof ,  doflndaver- 

vitiato  it,  l)ut    it   may  be   rejected:  diet  of  manslaughter,"  is  safficient  in 

People  V.  AhKim,3iCil.  1S9;  Bittick  substance:  People  v.   Pei-dne,  49  Id. 

V.  Stale,  iOTex.miilcEntee-r.  Stale,  425.     "Wo,  the  jury,  find  the  de- 

24  Wis,  43;  bat  if  a  verdict  is  uncer-  feadant  guilty  as  indicted,  to  the  sum 

tain,  no  ^id  judgment  can  be  ren-  of    ninety   dollars,"   ia    sufficient    in 

dered  upon  it:  Stole  V.  Coon,  18  Minn,  substance  where    the   iudictmeut  is 

S18.     Jt^  where  it  fails  to  show  which  for  embemlemeut:  People  v.  GiUiert, 

of  two  defendonta  ia  meant  to  be  con-  67  Id.  96.     If  there  be  a  plea  of  not 

victed:  Favor  v.  Stale,  64  Ga.  349;  or  goilty,  and  also  one  of  former  convic- 

on  which  of  two  counts  a  conviction  tion  or  ocijuittal,  defendant  is  entitled 

is:  CamjAell  v.  Regina,  1   Cox  CO.  to  a  verdict  on  each  pica,  and  antil 

869;  Day  v.  Peopfe,  76  HL  380.  there  is  such  a  verdict  there  can  be 

A  general  verdict,  where  two  are  no  judgment  of  conviction:  People  v. 

i^iargetl    in  the    iudictmeot   with  a  Kintey,  61  Id.  278;  People  v.  helbmg, 

crime,  ia  good,  and  is  a  verdict  against  66  Id.  597. 

both:  Jonee  v.  Snider,  S  Or.  127.     A  Informality  in  Uie  verdict  does  not 
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JoiT  ma;  oon- 
Vict  oloDy  de- 

crime  charged, 

tampttooom- 
mlttbeMme. 
1EOT.57S. 


A  verdict  may  be  amended  bo  (u  to  indietDient  ara  not  coiod  by  a  gaa- 

make  it  meet  the  requirementi  of  the  eral  venliet  of  gnil^:  PtopU\,  Wal- 

law  at  any  time  while  the  jnry  is  be-  laet,  9  Oal.  SO. 
fore  it  ajid  nndet  its  cout^l:  Ptopia 

§  1378.   [179.]    A  general  verdict  upon  a  plea  of  not 

-  guilty,  is  either  "  guilty  "  or  "not  guilty" ;  which  imports 
a  conviction  or  acquittal  of  the  crime  charged  in  the  in- 
dictment; and  upon  a  plea  of  a  former  conviction  or 
acquittal  of  the  same  crime,  the  verdict  ia  either  "for 
the  state,"  or  "for  tho  defendant." 

See  the  note  to  the  praceding  oeoldoil. 

g  1379.   [180.]     A  special  verdict  is  one  by  which  the 

-  jury  find  the  facts  only,  leaving  the  judgment  to  the 
court.  It  must  present  the  conclusions  of  fact,  as  estab- 
hshed  by  the  evidence,  and  not  the  evidence  to  prove 
them;  and  these  conclusions  of  fact  must  be  so  presented 
as  that  nothing  remains  to  the  court  but  to  draw  conclu- 
sions  of  law  upon  them. 

See  the  note  to  9  1377  [178],  ante. 

§  1380.  [181.]    The  special  verdict  must  be  reduced 

-  to  writing  by  the  jury,  or  in  their  presence,  under  the 
direction  of  the  court,  and  agreed  to  by  them,  before  they 
are  discharged.  It  need  not  bo  in  any  particular  form, 
but  is  sufficient  if  it  present  intelligibly  the  facts  found 
by  the  jury. 

g  1381.   [182.]    The  court  must  give  judgment  upon 
■  the  special  verdict  as  follows:  — 

;.  1.  If  the  plea  be  not  guilty,  and  the  facts  prove  the 
defendant  guilty  of  the  crime  charged  in  the  indictment, 
or  of  any  other  crime  of  which  he  could  Tae  convicted 
under  that  indictment,  as  provided  in  sections  1382  [183] 
and  1383  [184],  judgment  must  be  given  accordingly; 
but  if  otherwise,  judgment  of  acquittal  must  bo  given. 
§  1382.   [183.]     Upon  an  indictment  for  a  crime  con- 

-  sisting  of  different  degrees,  the  jury  may  find  the  defend- 
ant not  guilty  of  the  degree  charged  in  the  indictment, 
and  guilty  of  any  degree  inferior  thereto,  or  of  an  at- 
tempt to  commit  the  crime  or  any  such  inferior  degree 
thereof. 
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Conviction  of  in&rlor  degree  7  Id.  4U.     So  as  to  dureea  of  ha-  Oct  is, 

of  crime. —Where  ft  genenl  verdict  oenj!  States.  Taylor,  3  Id.  10.     The  t"»- 

of  guilty  is  rendered,  it  is  a  conviotioa  court  muat  notinatmct  the  jary  what 

on  erery  material  alle^tioa  in  the  degree  to  find;  that  is  for  the  jury: 

indictmBQt;  but  if  the  jury  intend  a  StaU  v.  Ah  Lu,  7  Id.  237;  PtapU  v. 

ctfliviction  of  a  lesser  offense  than  that  Hunt,  69  CaJ.  430,  citing  Pemle  v. 

charged,  but  oeeaHBarily  included  ic  Oibton,  17  Id.  283;  People  v.   Woody, 

it,  they  miut  so  ■pecify  in  the  verdict:  45  Id.  2S9;  uclesi  the  degree  of  the 

Peo^BT.  ilardi,e  Cal  643.     Where  crime  is  admitted:  See  Slaie  v.   Ah 

the  indictment  cbargea  the  crime  of  Lte,  7  Or,  237;  Stale  v.    Wbititeg,  7 

marder,  &  verdict  of  manslaughter  is  Id.  286. 

not  inconsistent  with  the  indictment:  See  the  mle  where  there  ii  ft  donlit 


§  1383.   [184.]     In  all  cases,  the   defendant  may  be  id.,  ^  let. 
found  guilty  of  any  crime,  the  commission  of  which  ia  Jni7™"rcoQ. 
necessarily  included  in  that  with  which  he  is  charged  in  ^j^'^JI^^^^ 
the  indictment,  or  of  an  attempt  to  commit  such  crime.  'h^Jd. 

g  1384.   [185,]     On  an  indictment  against  several,  if  id., }  lar-. 
the  jury  cannot  ^ree  upon  a  verdict  as  to  all,  they  may  ■'"IJi""!'^*" 
give  a  verdict  as  to  those  in  regard  to  whom  they  do  ^i'^^I'^'^' 
^ree,  on  which  a  judgment  must  be  given  accordingly;  JJ^™""' 
and  the  case  as  to  the  rest  of  the  defendants  may  be 
tried  by  another  jury. 

g  1385.   [186.]    When  there  is   a  verdict  found,   in  m..  t  ice.  

which  it  appears  to  the  court  that  the  jury  have  mistaken  J^5|*J';^°'^  ^f* 
the  law,  the  court  may  explain  the  reason  for  that  opinion,  J^^JJ^^'J^" 
and  direct  the  jury  to  reconsider  their  verdict;  but  if  ^''='- 
after  such  reconsideration  they  find  the  same  verdict,  it 
must  be  received. 

§  1386.  [187.J    If  the  jury  find  a  verdict  which   is  id-jier. 
neither  a  general  nor  a  special  verdict,  as  defined  in  sec-  ssmctmbjcct. 
tions  1378  [179]  and  1379  [180],  the  court  may,  with 
proper  instructions, as  to  the  law,  direct  them  to  recon- 
sider it;  and  the  verdict  cannot  be  received  until  it  bo  be  Kceivld"^ 
given  in  some  form  from  which  it  can  be  clearly  under-  "olm.'"  '^^"^ 
stood  what  is  the  intent  of  the  jury,  whether  to  render  a 
general  verdict  or  to  find  the  facts  specially,  and  to  leave 
the  judgment  to  the  court. 

§  1387.   [188.]     If  judgment  of  acquittal  be  given  on  id.,(io8. 
a  general  or  special  verdict,  and  the  defendant  be  not  de-  Derendant, 
tained  for  any  other  legal  cause,  he  must  be  discharged  Si^e'dS^diT 

,,■'.,  ...  .   ,.     ,        ,  ,       talnwl  altar 

as  soon  as  the  judgment  is  given,  except  that,  when  the  acqaiiiai. 
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when  lo  be  iil» 
cliBrged  IT  de- 


vil eo  verdict 


FroceedlnE, 
IT  lien  defend- 
ant BcqulUed 


acquittal  is  for  a  variance  between  the  proof  and  the  in- 
dictment, which  may  be  obviated  by  a  new  indictment, 
the  court  may  order  his  detention,  to  the  end  that  a  new 
indictment  may  be  preferred,  in  the  same  manner  and 
with  like  effect,  as  provided  in  sections  1317  [118}  and 
1318  [119], 

g  1388.  [189.]  If  a  general  verdict  be  given  against 
the  defendant,  or  a  special  verdict  be  given,  he  must  be 
remanded,  if  in  custody;  if  he  has  given  bail,  he  may  be 
committed  to  await  the  judgment  of  the  court  upon  the 
verdict.  When  committed,  his  bail  is  exonerated;  or  if 
money  be  deposited  in  lieu  thereof,  it  must  be  refuuded 
to  the  defendant. 

§  1389.  [190.]  If  the  defense  be  the  insanity  of  the 
defendant,  the  jury  must  be  instructed,  if  they  find  him 
not  guilty  on  that  ground,  to  state  that  fact  in  their  ver- 
dict, and  the  court  must  thereupon,  if  it  deems  his  being 
at  large  dangerous  to  the  public  peace  or  safety,  order 
him  to  be  committed  to  any  lunatic  asylum  authorized 
by  the  state  to  receive  and  keep  such  persons,  until  he 
become  sane,  or  be  otherwise  discharged  therefrom  by 
authority  of  law. 


CHAPTER  XVIII. 

OF  BXCEFnON8  AND  NEW  TRIAL. 

S  1390.    B^okted  by  titleg  7  and  8  of  chapter  2  of  Code  of  Chrn  ProMdoMv 

OM.19.1SM.         §  1390.   [191.]    Titles  VII.  and  VIII.  of  chapter  II.  of 

—^ the  Code  of  Civil  Procedure  shall  apply  to  and  regulate 

■ndn^ew^ui.  exceptions  and  new  trials  in   criminal  actions,  except 

that  a  new  trial  shall  not  be  granted  on  the  application 

of  the  state. 
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CHAPTER  XIX. 

OF  ARREST  OF  JUDGMBNT. 

t  1391.     Motioii  in  ureat  of  jndgmant  dafined;  upon  whftt  -cwwo*  foondeda 

and  when  made. 
S  1392.     Effect  of  urest  of  judgment. 
S  1393.     Defendant,  when  to  be  held. 
S  1394.     When  to  be  duchaifced. 

g  1391.  [192.]     A  motion  in  arrest  of  judgment  is  an  ocli«,ish, 

application  on  the  part  of  the  defendant  that  no  judg-  ^^ 

ment  be  rendered  on  a  plea  or  verdict  of  guilty,  or  on  a  """XudJ^ 
verdict  against  the  defendant  on  the  plea  of  a  former  "o'nofi  u^n 
conviction  or  acquittal.     It  may  he  founded  on  either  or  foimded  laA 
both  of  the  causes  specified  in  subdiviaiona  1  and  4  of 
section  1322  [123],  and  not  otherwise.     The  motion  must 
be  made  within  the  time  allowed  to  iile  a  motion  for  a 
new  trial,  and  both  such  motions  may  be  made  together, 
and  lieard  and  decided  at  once  or  separately,  as  tho  court 
may  direct. 

§1392.   [193.]     The  eEFeot  of  allowing  a  motion  in  oet.  i».  las*. 
arrest  of  judgment  is  to  place  the  defendant  in  the  same  - 


Effect  0 1  irrsrt- 


situation  in  which  he  was  before  the  indictment  was  logjudgmenu 
found. 

tTpon  entry  of  order  arresting    toe  of  lome  legal  proceu  or  ordet:  £x 
Jadtrment  defendant  is  entitled  to    parte  Hartnum,  44  OaL  ^ 
nia  dischuge,  nnlesa  detained  by  vir- 

§1393.   [194.]    If,  from  the  evidence  given  on  the  oci.ib,i8m. 

trial,  there  is  reasonable  ground  to  believe  the  defendant  —r 

guilty,  and  a  new  indictment  can  be  framed  upon  which  [T'lS'"",'*?.!.. 
he  may  be  convicted,  the  court  must  order  the  defendant  J^J'u^jgJS^'* 
to  be  recommitted  to  custody  or  admitted  to  bail,  to 
answer  the  new  indictment,  if  one  be  found;  and  if  the 
evidence  show  him  to  he  guilty  of  another  crime  than 
that  charged  in  the  indictment,  he  must  in  like  manner 
be  committed  or  held  thereon,  and  in  neither  case  ia  the 
verdict  a  bar  to  another  action  for  the  same  crime, 

§1394.   [195.]     If  no  evidence   appear  sufficient  to  o*,  w.  lasi. 
charge  the  defendant  with  any  crime,  he  must,  if  in  cus- 


,v  Google 


810  CRIMINAL  PROCEDDEE.  [Tir.I, 

Oct.  1^  M64,     tody,  be  discharged,  or  if  he  has  given  bail  oi-  deposited 

money  in  lieu  thereof,  his  bail   is  exonerated  or  his 

whenmartiM  monoy  must  be  refunded  to  him;  and  in  auch  case,  the 
uTMtSfjudg-  arrest  of  judgment  operates  as  an  acquittal  of  the  charge 
upon  which  the  indictment  was  founded. 

CHAPTER  XX. 
OF  THB  JUDGMENT. 
S  139S.     Tims  for  prononncing  jadgment  to  be  tppointed  by  tba  ooorti 
S  1396.     What  tima  may  be  appiMiited. 
§  1397.     If  conviction  for  a  felony,  defendaat  most  be  present;  if  for  niiadB- 

laeanor,  not  necesBaiy  to  be  present. 
§  1398.     Befendaut,  if  in  cuatody,  mnit  be  brought  before  the  court. 
%  1399.     Procseding  vben  defendant  on  bail,  anddoeanot  appear  foe  JDdgnKDk 
S  1400.     Bench-warrant  to  issno. 
I  §  1401.     Form  of  bsnch-wamot. 

§  1402.     Bench -warraiit  may  iuae  to  one  or  more  countisa;  how  aerrBd. 
3  1403.     Conrt  may  inquire  into  ciroamBtanoes  in  aggniTatioa  or  miligatian 

of  pmiishmeat. 
S  1404.     Teatimony  as  to  circnmatanoeB,  how  givan. 
§  1405.     Defendant  may  be  examioed  if  he  coosenL 
S  1400.    No  other  teetimouy  or  repreaantation  to  be  reoaived. 
g  1407.     On  conviction  o(  two  or  more  crimei,  jadgment  of  imprinnnMnt  hsw 

g  1408.  Judgment  to  pay  fine;  duration  of  imprisonnient  on. 

g  1409.  Entry  of  jadgment  of  conviction. 

g  1410.  Jndgmont  to  pay  fine  to  l)e  docketed,  and  effect  thereof. 

g  1411.  Ktuno  of  private  prosecntor  to  be  indoread  on  indictment. 

g  1412.  Judgment  in  case  proaecntion  is  malicious. 

g  1413.  Judgment  roll,  how  and  when  made. 

octM,MH         §1395.  [196.]     After  a  plea  of  guilty,  or  after  a  verdict 

against  the  defendant  on  a  plea  of  former  conviction  or 

nonSdnl^     acquittal,  if  the  judgment  be  not  arrested  or  a  new  trial 
""^         granted,  the  court  must  appoint  a  time  for  pronouncing 
judgment. 
.Oct  10, IBM,         §  1396.    [197.]     The  time  appointed  for  pronouncing 

- — '- judgment  must  be  at  least  two  days  after  the  verdict,  if 

aisybesp-  the  court  intend  to  remain  in  session  so  long,  or  if  not, 
as  remote  a  time  as  can  reasonably  be  allowed;  but  in 
no  case  can  the  judgment  be  given,  except  by  the  con- 
sent of  the  defendant,  in  less  than  six  hours  after  the 
verdict. 
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I  1397.   [198.]     For  the  purpose  of  giving  judgment,  Octi».i864. 

if  th§  conviction  be  for  a  felony,  the  defendant  must  be 

personally  present;  but  if  it  be  for  a  misdemeanor,  judg-  fora  Wony, 
ment  may  be  given  in  his  absence.  ^'J-*ifio?™t»- 

Time  tot  prouoiucmg  judgmaBt  may  be  fixed  m  dsfendaat'a  absence:  a^^azj' 
People  V.  Oalnit.  9  CaL  llS. 

§1398.   [199.]     When   the  defendant  is  in  custody,  oj^ib-wh 
the  court  must  direct  the  officer  in  whose  custody  he  is  ^^J^^^^HT 
to  bring  him  before  it  for  judgment,  and  the  officer  must  ma'SbS^'" 
do  so  accordingly.  KrcSu'r?""'' 

§  1399.   [200.]    If  the  defendant  has  given  bail,  or  haa  oct.  ig,  i964, 

deposited  money  in  lieu  thereof,  and  doea  not  appear  for 

judgment  wheii  his  personal  attendance  is  necessary,  the  when  defend- 
court,  in  addition  to  the  forfeiture  of  the  undertaking  iwHimi/doM 
of  bail  or  the  money  deposited,  may  direct  the  clerk  to  judgment 
issue  a  bench-warrant  for  his  arrest. 

§  1400.   [201.]     At  any  time  after  the  mating  of  the  c^j^ia-wH 

order  for  the  bench-warrant,  the  clerk,  on  the  applica- 

tion  of  the  district  attorney,  must  issue  such  warrant,  as  nntuiuae. 

by  the  order  directed,  whether  the  court  be  sitting  or 

not. 

§  1401.   [202.J    The  bench-warrant  must  be  substan-  c>ci.i»,ia64. 
tially  in  the  following  form: —  

CIRCUIT  COnKT  FOR  THE  COUNTY  OB" ,  STATE  OF  OaKQON.  '*°^  ''"™  "'■ 

in   TOS  HAKB  or   THB  STATB  OV    OBBOOIT. 

To  any  sheriff  or  his  deputy  of  this  state,  greeting: 

A  B  having  been,  on  the day  of ,  18 — ,  duly 

convicted  in  the  court  aforesaid  of  the  crime  of  (des- 
ignating it  generally),  this  is  to  command  you  forthwith 
to  arrest  the  above-named  defendant  and  bring  him  be- 
fore such  court  for  judgment,  or  if  the  court  have  ad- 
journed for  the  term,  that  you  deliver  him  into  the 
custody  of  the  jailer  of  the  county  aforesaid.  By  order 
of  the  court. 

Witness  my  hand  and  seal  of  said  circuit  court, 

[l.  s.]      affixed  at ,  in  said  county,  this day  of 

.  18—.  C  D,  County  Clerk. 
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ilk"' ""'         8  1402.   [203.]     Such  bench-warrant  may  iaaue  to  one 

Bench-wMnrot  ''^  ^o^^  couiitiea  of  the  State,  and  be  served  in  the  same 

Sm ormo™     manner  as  provided  in  section  1308  [109],  in  case  of  a 

c^nHea,  how  bench-warrant  upon  an  indictment. 

oot^is.  i«M,         §  1403.   [204-3    -After  a  plea  or  verdict  of  guilty,  or  a 

Court  ni«i  In""  ^^'"'^i'^*  ag^Hst  a  defendant  on  a  plea  of  former  convie- 

^iimsilin^'iD  ^'""^  ^^  acquittal,  in  a  case  where  a  discretion  is  conferred 

nf^lpai'on  of"'  upon  the  court  as  to  the  extent  of  the  punishment,  the 

J.UD  6  meni.     gQypj^  upon  the  suggestion  of  either  party  that  there  are 

circumstances  which  may  be  properly  taken  into  view, 

either  in  aggravation  or  mitigation  of  the  punishmeat, 

may,  in  its  discretion,  hear  the  same  summarily  at  a 

specified  time,  and  upon  such  notice   to  the  adverse 

party  as  it  may  direct. 

Hitl^tioiL  and  ag^^vatloii  however,  depending  upon  the  eiram- 
of  punuhiueiit.^  Where,  by  kw,  Btiucesof  each  psrticuUr  can:  Eof 
upon  i,  plea  or  verdicb  of  gnUtf,  a  v.  SnUrm,  7  Id.  591,  note.  In  tfau 
iliscretion  ia  vested  in  the  court  to  country  the  proper  piaj^ice  seema  to 
determine  the  citent  of  the  puniah-  be  for  the  pnaoner  to  preeent  any  ex- 
iiiont,  it  Bhould,  before  paanng  sen-  tenu&ting  circniuBbuicea  upon  vhidi 
tenve,  look  &t  an;  evideQce  proper  to  he  may  rely  to  make  his  sentence 
"  i[ifluence  a  jniliciona  magistrate  to  light,  by  prodncina  in  op<!n  court  any 
make  the  punishment  heaTier  or  witnesses  ha  may  nave,  at  a  rtason- 
lightcr";  1  Biah.  Crim.  L.,  sec.  948;  able  time  before  sentence  i>  pn>- 
Hegina  v.  Dignam,  7  Ad.  &  £.  S93;  nounced:  %  1401  [205],  vo»L  He  ii 
Ilex  V.  Cox,  i  Car.  &  P.  638;  Rez  v.  entiUed,  u  a  matter  of  right,  to  a 
\Vither$,  3  Term  Rep.  428;  Rtx  t.  aulnMBna  to  compel  the  att^dauce  of 
Oitgory,  1  Car.  &  K.  228;  Ptople  v.  sach  witnesaes:  Btaic  v.  Smilii,  2  Bay, 
Cocla-an,  2  Johns.  Cas.  73.  Only  cir-  GZ.  So  where  h^  law  the  fiiio;  of 
cumstancea  of  a^ravatton  on  the  one  the  putushment  u  to  be  deterauned 
side,  and  of  mitigation  on  the  other,  by  the  jury  when  they  find  the  de- 
will  be  received.  Evidence  that  no  fendant  guilty,  evidence  in  miti^ 
crime  has  been  committed  will  not  be  tion  of  the  punishment  ia  admiasibK: 
received,  the  verdict  being  conclusive  Bobbin f  v.  Blair,  20  Ala.  3S;  MortM 
ol  that  fact:  Stale  v.  Briaj/ea,  6  AU.  v.  Tnulta,  tic,  18  HI.  383;  SanJi  v, 
241.  Under  the  English  practice,  it  State,  18  Ark,  114;  KiglUr  v.  Stale, 
is  customary  for  the  crown  to  prodnoe  64  Ind.  400;  Eaalman  v.  BlaU,  54  Id. 
afGdavits  la  aggravation,  which  are  441.  Evidence  in  ench  casea  of  what 
first  read,  then  for  the  defendant  to  amounts  to  a  crime  eepatatA  from  the 
produce  and  read  affidavits  In  mitisa-  one  charged  in  the  iDdictment  is  not 
tiou,  after  which  the  counsel  far  the  admissible  in  aggravation  of  the  oC- 
crowQ  is  heard,  and  then  the  counsel  fense:  Ingram  v.  Stale,  39  Ala.  247; 
for  the  defendant:  Regina  v.  Dignam,  Staiiu  v.  Stale,  2!  Id.  218,  222;  Ba- 
7  Ad.  &  K  693.     This  rule  may  vary,  ber  v.  State,  4  Pike,  fifi,  61. 

§  1404.  [205.]     The  circumstances  must  be  presented 

-  by  the  testimony  of  witnesses  examined  in  open  court, 

except  that  when  a  witness  is  so  sick  or  infirm  as  to  be 

unable  to  attend,  his  deposition  may  be  taken  out  of 

court  before  such  person  authorized  to  take  depositions, 


,v  Google 


Cn.  XX,  §  1409.1  JUDaMENT.  8I3 

and  at  such  time  and  place,  aud  upon  such  notice  to  the  Pf'i'*'  '*"■ 
adverse  party,  as  the  court  may  direct.  

§  1405.    [206.]     If  the  defendant  consent  thereto,  he  0j|^ib.i86<. 

may  be  examined  as  a  witness  in  relation  to  such  cir- 

cumstances;  but  if  he  gives  his  testimony  at  his  own  rnBrbeeruo- 
request,  tlien  he  must  submit  to  be  examined  generally  consint. 
by  the  adverse  party. 

8  1406.  [207.]     No  affidavit  or  testimony  or  represen-  oct.n,M6t 
tatiou  of  any  kind,  verbal  or  written,  can  be  offered  to  — '- — — — 
or  received  by  the  court  in  aggravation  or  mitigation  of  monyorrepre- 
the  punishment,  except  as  provided  in  the  last  three  sec-  reeeiv^ii. 
tions;  and  a  violation  of  this  section  may  be  punished 
as  a  contempt. 

§  1407.   [208.]    If  the  defendant  is  convicted  of  two  Oct.  10,  ism, 

or  more  crimes,  before  judgment  on  either,  the  judgment 

must  be  that  the  imprisonment  upon  any  one  may  com-  otiwoormoro 
mence  at  the  expiration  of  the  impriaonment  upon  any  nientofiin- 
other  of  such  crimes;  and  if  the  defendant  be  in  impris-  now  given, 
onment  upon  a  previous  judgment  on  a  conviction  for  a 
crime,  the  judgment  must  be  that  the  imprisonment 
must  commence  at  the  expiration  of  the  term  limited  by 
such  previous  judgment. 

§  1408.  [209.]  A  judgment  that  the  defendant  pay  a  oct  la,  isbj, 
fine  must  also  direct  that  he  be  imprisoned  in  the  county 
jail  until  the  fine  be  satisfied,  specifying  the  extent  of  the  py^ 
imprisonment,  which  cannot  exceed  one  day  for  every  onmcmi.ii. 
two  dollars  of  the  fine;  and  in  case  the  entry  of  judgment  ^or^i 
fihould  omit  to  direct  the  imprisoment  and  the  extent 
thereof,  the  judgment  to  pay  the  fine  shall  operate  to 
authorize  and  require  the  imprisonment  of  the  defend- 
ant until  the  fine  is  satisfied  at  the  rate  above  men* 
tioned. 

§  1409.   [210.]    When  judgment  upon  a  conviction  is  oot^w-iso*. 
given,  the  clerk  must  enter  the  same  in  the  journal,  stat-  — - — ' — " 
ing  briefly  the  crime  for  which  the  conviction  has  been  convicUoD. 
hadi  such  entry  may  be  made   at  any  time  during  the 
term,  as  of  the  day's  proceedings  upon  which  the  judg- 
ment was  given. 


— ■  'ne.diir*- 
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ort.^».MM.  §  1410.   [211.]    A  judgment  that  the  defendant  pay 

— ; —  mooey,  either  as  a  fine  or  as  costs  and  disbursements  of 

pa^iioncr.  to  the  action,  or  both,  must  be  docketed  as  a  judgment  in  a 
ti?erM?°*        '''^^  action  and  with  like  effect,  as  provided  in  sectioo 
7  of:  ^         269  [266]  of  the  Code  of  Civil  Procedure. 
i^fif^i!^      §  1411.     The  name  of  every  person  who  voluntarily 
P'^  appears  before  any  justice  of  the  peace  or  grand  jury  to 

?MepRM«ou-    prosecute  any  person  in  a  criminal  action,  either  for  a 
^^redTon       misdemeanor  or  felony,  shall  be  indorsed  upon  the  com- 
iDdictmeiit      plaint,  information,  or  indictment  as  private  prosecutor; 
and  if  it  shall  be  found  by  any  justice  or  court  trying 
said  action  or  hearing  said  proceeding  that  the  prosecu- 
tion is  malicious  or  without  probable  cause,  said  fact 
shall  be  entered  upon  record  in  said  action  or  proceed- 
ing by  said  justice  or  court. 
oot.ao.imji      %  1412.     Upon  making  the  entry  prescribed  in  sec- 

Yiii tion  1411,  the  justice  or  court  must  immediately  render 

ludEmentin    judgment  agaiust   the  private  prosecutor  for  the  cost 

m^ido'Sa        ^^^  disbursements  of  the  action  or  proceeding,  which 

may  be  enforced  by  execution,  in  the  same  manner  as  a 

judgment  in  a  civil  action. 

c^is.  186*.         §  1413.   [212.]     Immediately  after  the  entry  of  judg- 

ment,  the  clerk  must  prepare  and  annex  together  the 

h?*V^        following  papers,  which  constitute  the  judgment  roll:  — 

1.  The  indictment  and  demurrer,  if  there  be  one; 
uot.171  2,  A.  copy  of  the  journal  entry  of  the  plea,  the  trial 

and  verdict,  and  of  any  order  involving  the  merits  and 
necessarily  affecting  the  judgment; 

3.  A  copy  of  the  journal  entry  of  the  judgment; 

4.  The  bill  of  exceptions,  if  there  be  one. 

And  in  all  cases  the  clerk  must  complete  and  indorse 
such  judgment  roll  in  the  manner  prescribed  in  sub- 
division 3  of  section  272  [269]  of  the  Code  of  Civil  Pro- 
cedure. 
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CHAPTER  XXI. 
OF  JDI»MENT  WHEN  INFA2fTS  AAE  CHASGED  WITH  CB3MR. 
I M14.    Judgment  taxy  be  nupended  when.    Comtmtment  to  reformatory 

1 1415.    Compenntion  of  ntormaAory  institatioD  receiving  vach  infant, 
g  1414.    That  final  judgment  against  any  minor  under  F•b.2E,lSB^tl, 

aixteen  years  of  £^e  may  be  suspended  on  any  conviction, 

charge,  or  prosecution  for  misdemeanor  or  felony,  where,  si^peniion'oi 
in  the  opinion  of  the  court  in  which  such  proceeding  is  agiloBt  intmt 
pending,  there  is  a  reasonable  ground  to  believe  that  "'"«■ 
such  minor  may  be  reformed,  and  that  a  commitment 
to  prison  would  work  manifest  injury  in  the  premises. 
Such  suspension  may  bo  for  as  long  a  period  as  the  cir- 
cumstances of  the  case  may  seem  to  warrant,  and  subject 
to  the  following  further  provisions:  during  the  period  of 
such  suspension,  or  of  any  extension  thereof,  the  court 
or  judge  may,  under  such  limitations  as  may  seem  ad- 
visable, commit  such  minor  to  the  custody  of  the  offi- 
cers or  managers  of  any  strictly  non-sectarian  charitable 
corporation  conducted  for  the  purpose  of  reclaiming 
criminal  minors.  Such  corporation,  by  its  officers  or 
managers,  may  accept  the  custody  of  such  minor  for  a 
period  of  two  months  (to  be  further  extended  by  the 
court  or  judge  should  it  be  deemed  advisable),  and  should 
said  minor  be  found  incorrigible  and  incapable  of  ref- 
ormation, he  may  be  returned  before  the  court  for  final  conimitmaDt 
judgment  for  his  misdemeanor  or  felony.  Such  chari-  IS^m^S!"'' 
table  corporation  shall  accept  custody  of  said  minor  as 
aforesaid,  upon  the  distinct  agreement  that  it  and  its 
officers  shall  use  all  reasonable  means  to  effect  the  ref- 
ormation of  such  minor,  and  provide  him  with  a  home 
and  instruction.  No  application  for  guardianship  of 
such  minor  by  any  person,  parent,  or  friend  shall  be  en- 
tertained by  any  court  during  the  period  of  such  sus- 
pension and  custody,  save  upon  recommendation  of  the 
court  before  which  the  criminal  proceedings  are  pending 
first  obtained. 
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g  1415.  Such  court  may  further,  in  its  discretiou,  in 
"  tlie  order  directing  a  suspensiou  of  final  judgment  and 
a  commitment,  in  each  case  direct  the  payment  to  the 
SfS'i^^t  corporation  named  in  such  order,  out  of  the  treasury  of 
the  county  where  such  criminal  proceeding  is  pending, 
by  the  treasurer  thereof,  of  the  expenses  of  the  main- 
tenance of  such  minor  named  in  said  order,  during  such 
period  of  two  months,  not  to  exceed  in  the  aggregate  the 
sum  of  twenty-five  dollars,  which  sum  shall  constitute  a 
legal  charge  against  and  shall  be  paid  by  such  county, 
out  of  the  treasury  thereof,  by  the  treasurer  of  such 
county,  upon  the  presentation  to  him  in  each  case  of  the 
order  of  the  court  hereinabove  mentioned;  or  said  order 
may  direct  an  action  to  be  instituted  by  said  corpora- 
tion to  recover  the  amount  thereof  out  of  the  estate 
of  such  minor  named  therein,  or  from  his  parents,  and 
such  order  shall  be  conclusive  evidence  of  the  right  of 
such  corporation  to  maintain  the  action.  Such  court 
may  also  revoke  such  order  of  suspension  at  any  time; 
provided,  that  such  revocation  shall  not  affect  the  right 
of  the  corporation  named  therein  to  receive  or  recover 
the  amount  thereof  in  any  case  where  it  has  accepted 
and  retained  the  custody  of  such  minor  for  any  period 
of  time  whatsoever  by  virtue  of  such  order. 

CHAPTEE  XXII. 
OF    THE    BXECUTIOM. 
9  1416.    Aiitihorit]t  for  tbe  azecation  of  judgment,  except  of  death. 
1  S  1417.    Judgment  of  impTiaoDment  or  for  ti&ie,  bow  eiacnted. 

i  1418.    Court  amy  order  defendant  to  be  imprisoned  in  jnil  of  auollMr 

connty. 
%  1419.     Judgment  of  imprisonment  in  county  Jul,  where  executed. 
§  1420.     Power  of  sheriff  to  require  asaiatance  in  conveying  defendant  to 

priaon. 
%  1421.     Warrant  of  execution,  to  enforce  jadgment  of  death. 
S  1422.     How  judgment  of  death  to  be  execatod,  and  where  and  by  whom. 
3  1423.     Death-warrant  to  iasuo  to  aheriff  of  county  where  action  commenced, 

and  defendant  to  be  conveyed  thither. 
1 1^4.    Judgment  for  money  in  criminal  action  may  be  enframed  oa  in  d*il 

9  1426.    Sheriff,  when  judgment  executed,  to  retnni  authority;  •ama  to  b* 
annexed  to  the  judgment  roll. 
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8  1416.   [213.]    When  a  judgment,  except  of  death,  has  o^^x  ww. 
been  pronounced,  a  certified  copy  of  the  entry  thereof 
upon  the  journal  must  be  forthwith  furnished  by  the  t^o  eieeuiion 
clerk  to  the  officer  whose  duty  it  is  to  execute  the  judg-  ^£''" 
ment;  and  no  other  warrant  or  authority  is  necessary  to 
justify  or  require  its  execution. 

g  1417.  [214.]    When  the  judgment  is  imprisonment  Pgi^-isH 

in  the  penitentiary,  the  sheriff  must  deliver  the  body  of 

the  defendant,  together  with  a  copy  of  the  entry  of  judg-  impribonmant, 
ment,  to  the  keeper  of  such  prison;  and  when  the  judg-  howBieouied, 
ment  is  imprisonment  in  the  county  jail  or  a  fine,  and  gor.ssa. 
that  the  defendant  be  imprisoned  until  it  be  paid,  the 
judgment  must  be  executed  by  the  sheriff  of  the  county. 

§  1418.  [216.]    Whenever  it  shall  appear  to  the  court,  oit  i^  um, 

at  the  time  of  giving  judgment  or  imprisonment  in  the 

county  jail,  that  there  is  no  sufficient  jail  in  the  proper  o^r^iena- 
county  suitable  for  the  safe  confinement  of  the  defend-  in)aiiof«ii- 

*'  other  county. 

ant,  the  court  may  order  the  judgment  to  be  executed 
in  the  jail  of  any  county  in  the  state,  and  the  expense 
thereof  shall  he  refunded  to  such  county  by  the  county 
in  which  the  defendant  should  have  been  imprisoned. 

§  1419.  [216.]    Except  as  provided  in  the  last  section,  0ct.i9.is64, 

a  judgment  of  imprisonment  in  the  county  jail  must  be 

executed  by  confinement  in  the  jail  of  the  county  where  imp^nmrnt 
the  judgment  is  given,  unless  where  the  place  of  trial  ""J^*"" 
has  been  changed,  in  which  case  the  confinement  must 
take  place  in  the  jail  of  the  county  where  the  action  was 
commenced. 

8  1420.   [217.]    The  sheriff  or  his  deputy,  while  con-  o<!t.»,iBM. 

veying  the  defendant  to  the  proper  prison,  in  execution  — '• 

of  a  judgment  of  imprisonment,  has  the  same  authority  iffTo  r^airS^ 
to  require  the  assistance  of  any  inhabitant  of  this  state,  S"?'«r'°ft„ 
in  securing  the  defendant,  and  in  retaking  him  if  he  ?"«"■■ 
escape,  as  if  the  sheriff  were  in  his  own  county;  and 
every  person  who  refuses  or  neglects  to  assist  the  sheriff, 
when  so  required,  is  punishable  as  if  the  sheriff  were  in 
his  own  county. 
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O0W9.1SM.         §1421.   [218.]     When    judgment    of    death    is    pro- 
~       ~       nounced,  a  warrant  signed  by  the  judge  of  the  court, 
^"dea^*"""*  and  attested  by  the  clerk  with  the  eeal  of  the  court 
affixed,  must  be  drawn  and  delivered  to  the  sheriff  of  the 
county;  the  warrant  shall  state  the  conviction  and  judg- 
ment, and  appoint  a  day  on  which  the  judgment  is  to  be 
executed,  which  must  not  be  less  than  thirty  nor  zaore 
than  sixty  days  from  the  time  of  judgment. 
OjtaisT^^Ji.      g  1422.   [219.]     The  punishment  of  death  must  be  in- 

p-"'- flicted  by  hanging  the  defendant  by  the  neck  until  he  be 

Pli"?nwanii  ^^^^>  ^^^  ^^^  judgment  must  be  executed  by  the  sheriff 
where  Bie-  qj  Yi[g  deputy  of  the  county  in  which  it  is  given,  unless 
where  the  place  of  trial  has  been  changed,  in  which  case 
it  must  b©  executed  in  the  county  where  the  action  was 
commenced;  and  all  executions  shall  take  place  within 
the  inclosure  of  the  jail  or  jail-yard  where  the  defend- 
ant is  confined,  and  in  the  presence  of  twelve  bojia  fide 
electors  of  the  county,  to  be  selected  by  the  sheriff  of 
said  county;  and  the  fact  of  the  faithful  performance  of 
the  sheriff  or  his  deputy  in  carrying  out  the  sentence  of 
the  court  shall  be  certified  by  the  said  twelve  electors, 
and  filed  in  the  office  of  the  county  clerk. 
^mUM,  I  1423.    [220.]     In  case  the   place  of  trial   has   been 

J- changed,  the  death-warrant  provided  for  in  section  1421 

i^aa  toBhariir  [218]  shall  bc  directed  to  the  sheriff  of  the  county  where 

SimnieucodL     *^®  action  was  commenced,  and  the  judge  of  the  court, 

by  an  indorsement  thereon,  signed  by  him,  and  directed 

to  the  sheriff  of  the  county  where  judgment  was  given, 

•Deiendantto    shall  require  such  sheriff  to  convey  and  deliver  the  de- 
be  convoyod  ^  *' 

ihiiher.  fendant,  together  with  the  warrant,  to  the  sheriff  of  the 

county  where  the  judgment  is  to  be  executed. 

oei.i9.mt,         g  1424.   [221.]    A  judgment  in  a  criminal  action,  so 

far  as  it  requires  the  payment  of  money,  whether  the 

moneyincTin)-  same  be  a  finc  or  costs  and  disbursements  of  the  action, 

maybe  en-       orboth.iu  addition  to  the  means  in  this  chapter  provided, 
lorcud  as  In  '  r         »-  > 

tfivii action,  may  ifQ  enforced  as  a  judgment  m  a  civil  action,  as  pro- 
vided in  titles  I.  and  II.  of  chapter  III.  of  the  Code  of 
Civil  Procedure. 
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§  1425.  [222.}  When  a  judgment  in  a  criminal  action  og^iMSH 
has  been  executed,  the  sheriff  or  officer  executing  it  ■ — — — — 
must  return  to  the  clerk  the  warrant  or  copy  of  the  entry  J"^^*  "'*" 
of  judgment  upon  which  he  acted,  with  a  statement  of  urSmeto^be 
his  doings  indorsed  thereon,  and  the  clerk  must  file  the  ^dgmeDC^roiL 
same  and  annex  it  to  the  judgment  roll  in  the  case. 


OHAPTEE  XXIII. 
OF  APPEAM,  WHEN  ALLOWED  AND  HOW  TAKEN. 

S  142G.     Writa  of  error  and  certiorari  aboliahed. 

g  1427.     Appeal  may  I>e  taken  as  provided  in  thia  chaptei. 

g  1428.     Parties,  bow  deEignated  on  appeaL 

g  1420.     Defendant,  in  what  case  b«  may  appenL 

g  1430.     State,  in  what  oases  it  may  appeal. 

9  1431.     Appeal  may  be  taken  as  a  matber  o(  right. 

g  1432.     Appeal  mnst  b»  taken  within  one  year  after  jndgmeuL 

g  1433-4-^.     Appeal,  bow  taken. 

i  1436.     When  appeal  becomes  perfected  in  case  of  pablication. 

g  1437.     Notice  of  appeal,  1^  whom  signed. 

I  1438-0.     Effect  of  appeal  whan  taken  by  the  slate. 

g  1440.     Certificate  for  stAy  of  proceedings  on  appeal  from  jndgnient  of  con. 
viction. 

3  1441.     Notice  to  district  attorney,  when  neccMary  upon  application  for 
certificate. 

i  1442-3.     Effect  of  the  certificate  of  atay. 

g  1444.    Tranamitting  record  to  supreme  conrt. 

S  1445.     When  appellate  conrt  may  order  appeal  diamiaaed. 

g  144G.     Same  subject. 

g  1447.    If  ^ipellant  do  not  appear,  judgment  of  affirmanM. 

g  1448.    Judgment  only  to  be  reviewed  upon  questions  of  law. 

g  1449.     Appellate  Court  to  give  judgment  without  regard  to  matters  not  af- 
fecting substantial  rights. 

S  1450.    May  reverse,  affirm,  or  modify  the  judgment,  and  order  a  new  IrioL 

g  1461.    New  trial,  when  to  be  had,  and  when  defendant  discharged. 

S  14S2.    Judgment  to  be  entered  and  remitted  to  the  court  below. 

g  1453.    Jndgment  of  appellate  conrt  to  be  entered  and  enforced  in  court 

g  1454.     Proceeding  in  conrt  below  when  new  trial  ordet«d. 

S  1455.     Transcript  to  remain  in  appellate  oonrt^  and  copy  of  jndgment  of 

appellate  court  to  be  annexed  to  judgment  rolL 
g  145(i.     When  jnrisdiction  of  appellate  court  ceases. 

§  142G.   [223.]    Writs   of  error  and   of  certiorari  in  oct  i»,  is64, 
riminal  actions  are  abolished,  and  hereafter  the  only  — 


mode  of  reviewing  a  judgment  or  order  in  a  criminal  ^a'^eni"^ 
action  is  that  prescribed  by  this  chapter.  '*"  ^  ** 
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0rt.i3.iss4.      ■  11427.  [224.]     The    party    aggrieved,    whether    the 
Appeal  moT  b«  Btate  or  the  defendant,  may  appeal  from  a  judgment  in 
riTrtS'^^piJ?"  a  criminal  action  in  the  casea  prescribed  in  thia  chapter 
cil^r"  "''*    and  not  otherwise. 
Oct.  19,  U64,         §  1428.   [225.]    The  party  appealing  is  known  as  the 

— '■ ■  appellant,  and  the  adverse  party  as  the  respondent,  but 

de>iE?u«d       the  title  of  the  action  is  not  changed  in  conseqaence  of 

the  appeal. 
FebM.ig»,tt  §  1429.  [226.]  An  appeal  to  the  snpreine  court  may 
iicfendaiit.  In  bo  tatceu  by  the  defendant  from  a  judgment  on  a  con< 
m«'«'^pL-»i.  viction  in  a  circuit  court;  or  from  an  order  refusing  to 
for  in"™"'  dismiss  the  indictment  as  provided  for  in  section  1524; 
»'or°wi'^  "*■   and  upon  the  appeal,  any  actual  decision  of  the  court,  in 

an  intermediate  order  or  proceeding  forming  a  part  of 

the  judgment  roll,  as  prescribed  by  section  1413  [212], 

may  be  reviewed. 
octitMaH         §1430.   [227.]    An  appeal  to  the  supreme  court  may 

— '- be  taken  by  the  state,  from  the  judgment  or  order  of 

nhucu«it     the  circuit  court,  in  the  following  cases: — 

GOr.im  1-  Upon  a  judgment  for  the  defendant  on  a  demurrer 

to  the  indictment; 

2.  Upon  an  order  of  the  court  arresting  the  judgment. 
I    h  n       8  1431.    [228.]    An  appeal  may  be  taken  as  provided 
ma'amMS*"    ^^  '^^  ^^^*'  *^**  Bections  as  B.  matter  of  right. 
otrigbt.  g  j432_   ["229.]     An  appeal  must  be  taken  within  one 

-^ '■ year  after  the  judgment  or  order  appealed   from  was 

AppeBl.  within  *'  , 

wiiaiiime       given  01  made. 

mubt  be  (kkeo.  ^ 

Id..  5230.  S  1433.   [230.]    An  appeal  must  bo  taken  by  the  ser- 

App«ki,hoir     vice  of  a  notice  in  writing,  on  the  clerk  of  the  court, 
where  the  judgment  roll  is  filed,  stating  substantially 
that  the  appellant  appeals  from  the  judgment. 
Id..  $231.  §  1434.   [231.]    If  the  appeal  betaken  by  the  defendant, 

App«ai,  notice  a  similar  notice  must  be  served  on  the  district  attorney 
•ttornoy,         for  the  county  in  which  the  judgment  roll  is  filed. 


Id.,  f  32 


id.isK-  §  1435.   [232.]     If  the  appeal  be  taken  by  the  state,  a 

similar  notice  must  bo  served  on  the  defendant,  if  he  Ue 
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a  resident  of  or  imprijoned  in  the  county;  or  if  not,  on  9^^-  ""■ 

the  counsel,  if  any,  who  appeared  for  him  on  the  trial, 

if  he  reside  or  have  an  office  for   the  transaction   of  o^^oihe"" 

,,  ,,  T1.1.-1  Ti.  >  delcniUnt. 

business  in  the  county.     If,  after  due  diligence,  the  ser- 
vice cannot  be  made  as  herein  directed,  the  court  or 
judge  thereof  from  which  the  appeal  is  sought  to  be 
taken,  upon  proof  thereof,  may  make  an  order  for  the  i^biication 
publication  in  such  newspaper  and  for  such  time  as  it  "ppea'' 
deems  proper. 
Section  follow«d  in  Siaie  v.  Brown,  6  Or.  119. 

§  1436.    [233.]     At  the  expiration  of  the  time  appointed  id..4a3. 
for  the  publication,  on  filing  an  affidavit  thereof  with  wheoaryeai 
the  clerk,  the  appeal  becomes  perfected.  ifcoofpub- 

§  1437.   [234.]     The  notice  of  appeal,  when  the  same  id..(zM. 
is  taken  by  the  state,  must  be  signed  by  the  district  Notice  of 
attorney  for  the  county,  and  when  taken  by  the  defend-  whom  signed. 
ant  must  be  signed  by  him  or  an  attorney  of  the  court 
for  him. 

g  1438.    [235.]    An  appeal  taken  by  the  state,  if  taken  u-a^. 
within  the  term  at  which  the  judgment  or  order  appealed  J"^**!*]'^ 
from  is  given  or  made,  stays  the  effect  of  such  judgment  "^  "'"*■ 
or  order  in  favor  of  the  defendant,  so  that  his  bail  or 
money  deposited  in  lieu  thereof  ia  holden  for  the  appear- 
ance and  surrender  of  the  defendant,  until  the  final  de- 
termination of  the  appeal  and  the  proceedings  consequent 
thereon,  if  any;  but  if  the  defendant  be  in  custody,  he 
may,  in  the  discretion  of  the  court,  be  admitted  to  bail, 
pending  the  appeal,  on  his  own  undertaking. 

g  1439.    [236.]     An  appeal  taken   by  the  state  does  id..f3Be. 
not  stay  or  affect  the  operation  of  the  judgment  or  order  same  i.ub]»H. 
in  favor  of  the  defendant  until  the  Judgment  is  reversed, 
except  as  provided  in  the  last  section. 

§  1440.   [237.]    An  appeal  from  a  judgment  on  a  con-  id.,  tasr, 
viction  stays  the  execution  of  the  judgment,  upon  filing  ^rf*"""*^ 
with  the  notice  of  appeal  a  certificate  of  the  judge  of  the  ^[""'"^J"""' 
court  in  which  the  conviction  was  had,  or  of  a  judge  of  pfooeediugt. 
the  supreme  court,  that  in  his  opinion  there  is  probable 
cause  for  the  appeal,  but  not  otherwise. 

Appeal  doM  not  vacate  Judgment  below:  ir/iii^j/v.  ifurpfty,  COr.  328. 
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Oct  19,  ISM.         §  1441.   [238.]    The  certificate  mentioned  in  the  last 
section  cannot  be  eranted  upon  an  appeal  from  a  jude- 

CerHflo.M  for  ,   ,.*         ,       ,f  .  .       xl      ■     ji       ^. 

■UTOfprocemi-  ment  on  a  conviction  of  a  felony,  except  by  the  judge  of 
noiiceof         the  court  in  which  the  conviction  was  had,  until  such 

•ppllcMlon  for  —  f 

iU'diM^t;?'''"*'  notice  as  the  judge  may  prescribe  has  been  given  to  tho 

■iiorney.         district  attorney  for  the  county  where  the  conviction  was 

had,  of  the  application  for  the  certificate;  but  the  judge 

may  stay  the  execution  of  the  judgment  in  the  mean 

time. 

s  ^""  ^^         8  ^^^2.   [239.]     If  the  certificate  provided  in  section 

- — 1440  [237]  be  given,  the  sheriff  must,  if  the  defendant 

I"«?»hlrf(r    '**  ^"  ^^^  custody,  upon  being  served  with  a  certified 
"ud^enL*"**  copy  thereof,  keep  the  defendant  in  his  custody,  without 
executing  the  judgment,  and  detain  him  to  abide  the 
judgment  upon  the  appeal. 
OA  w.  1684.         g  1443.   [240.]     If  before  the  granting  of  the  certifi- 
;       cate  the  execution  of  the  judgment  have  commenced,  the 
further  execution  thereof  is  suspended,  and  the  defend- 
ant must  be  restored  by  the  officer  in  whose  custody  he 
is  to  his  original  custody. 
o«tiB,i8M.         §1444.   [241.]     Upon  the  appeal    being  taken,  the 

clerk  of  the  court  where  the  notice  of  appeal  is  filed 

recordio  "^    must,  within  five  days  thereafter,  or  such  farther  time  as 

■□[mmecoaik  ..■■.»  n 

such  court  or  the  judge  thereof  may  allow,  transmit  a 
11  Or.  17L        certified  copy  of  the  notice  of  appeal,  certificate  of  cause, 
if  any,  and  judgment  roll,  to  the  clerk  of  the  supreme 
court, 
oct^ia.  19M.         g  1445.   [242.]     If  the  appeal  be  irregular  in  a  sub- 
whenacoMi    ^tautial  particular,  but  not  otherwise,  the  appellate  court 
disniiuod.       ™*yf  '^^  motion  of  the  respondent  and  notice  to  the  de- 
fendant, order  it  to  be  dismissed. 
0rL^i9,iBM.         I  1446.  [243.]    The  appellate  court  may  also,  upon 
~       ~       like  motion  and  notice,  order  the  appeal  to  be  dismissed 

Sune  BTib]«eb 

if  the  return  be  not  made  as  provided  in  section  1444 
[241],  unless  for  good  cause  it  retain  the  appeal,  and  re- 
quire the  clerk  of  the  court  below  to.  make  a  further 
return  as  to  any  matter  affecting  the  merits,  which 
appears  or  is  alleged  to  be  omitted  from  the  transcript. 
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§  1447.    [244.]     If  the  appellant  fail  to  appear  in  the  ocl  lo.  tm. 

appellate  court,  j  udgment  of  affirmance  must  be  given  as  — ~ 

a  matter  of  course;  but  the  defendant  need  not  person-  ao'nJf«ppeBr, 
ally  appear  in  the  appellate  court.  aiBrmMco. 

g  1448.    [245.]     Upon  an  appeal  the  judgment  or  order  M-.t^- 


appealed  from  can  only  be  reviewed  as  to  questions  of  Ji'bcTc^iewcS 
law  appearing  upon  the  transcript,  SFiaw?"""" 

§  1449.  [246.]  After  hearing  the  appeal  the  court  id.,i':«i>. 
must  give  judgment,  without  regard  to  the  decision  of  AptwiiBie 
questions  which  were  in  the  discretion  of  the  court  below,  "e"'  "'■ 
or  to  technical  errors,  defects,  or  exceptions  which  do  not  8  0r.<29. 
affect  the  substantial  rights  of  the  parties.  w  of:  m 

Ju^mant  on  appeal.  —  On  hia  counael,  unleu  boond  to  do  bo  by 
htsuing  on  appeal  the  supreme  court  BOmo  coatroUing  rule  of  law:  People 
will  (fivo  judgment  without  regard  to    v.  Henderson,  2S  Id.  406.     So  a  party 

'-"'""'""' —  j-r--.-   —  .-  —      ^    complain   of   an   inatrnctioQ 

at  his  own  req neat:  People  v. 
■tautialrightao[thedufeiida,nt:/'(oj)&  Loptx,  69  Id.  3G2.  The  appellant 
T.Spnvjae,&3CiX.i^\;Pfoplf.v.TtiT-  must  affirmatively  show  error;  the 
(t«,  60  Id.  4G9;  People  v.  Nelson,  66    appellate  court  will  not  prcsamo  it; 

II  77;  People  ».  St.  Clair,  5G  Id.  406;  People  v.  Fenit,  56  Id.  442;  People  v, 
&.C.,md.SS^;PeopUv.Cronin,Zi    OilSert,  60  Id.    lOS,  112;   but  where 

III  191;  PeopUv.  Dick,  32  Id.  213.  error  has  been  committed  ia  a  crim- 
Errora  which  do  nob  prejudice  will  inal  trial,  it  will  be  presumed  to  have 
notwanantaroverHal: /'Eop'cv.  Jio{/i,  injured  the  defendant  unleg?  the  coD- 
61  Id.  540,  5M;  People  v.  Marine,  61  trary  clearly  appears:  People  v.  Miir- 
Id.  3G7.  373;  People  v.  3milh,  59  Id.  phy,  47  Id.  103;  PropU  v.  ^'artado,  67 
601;  PeopU  V.  WiiUamt,  69  Id.  G74,  Id.  345,  347;  but  aeo  PeopU  v.  Oraff, 
677,  where  the  court  went  outside  the  61  Id.  182,  and  the  cases  there  cited, 
evidence  in  charging  the  jury,  but  aim-  If  there  is  a  Bubatantial  conflict  in  the 
ply  by  way  of  lUnstration.  A  tech-  evidence  the  verdict  will  not  be  dia- 
nical  error  is  not  sufficient  of  itself  to  turbed  on  appeal  on  the  ground  that 
reverse  a  judgment,  but  it  must  ap-  it  was  not  justified  by  the  evidence; 
pear  that  by  inch  error  a  substantial  PeopU  v.  Monttjomay,  53  Id.  676; 
right  of  tlie  defendant  has  bean  there-  PeopU  v.  SmaUman,  65  Id.  185.  Al- 
by  affected,  and  the  defendant  must  though  some  of  the  inatructiona  given 
amrmatively  prove  that  fact:  People  may  not  state  the  law  applicable  to 
V.  BroOierton,  47  Id.  404.  The  de-  tha  case  with  precise  accuracy,  yet  if 
fendant  cannot  complain  because  an  taken  as  a  whole  they  are  substantially 
order  denying  faia  motion  for  a  change  correct,  and  could  not  have  mi^ed 
of  venue  Was  entered  in  vacation  iq.  the  jury,  the  judgment  will  not  be 
iteadof  term  time:  PeopU  f.Congleton,  disturbed:  PeopUv.  Cleveland,  49  Id. 
44  Id.  93.  A  judgment  wiU  not  be  677;  People  v.  Ctemenlsliau!,  iOId.  3S5; 
reversed  by  the  appellate  court  by  PeopU  v.  Saioree,  62  Id.  139,  144; 
reason  of  alleged  error  in  a  proceeding  PeopUv.  Ye  Park,  SZlA.^liA;  PeopU  y. 
had  in  the  course  of  the  tml  by  e»-  J'aniiin,62Id.  468;  Pa^ v.  aray,G\ 
press  agreement  of  the  defendant  and    Id.  164,  182. 

§  1450.  [247.]    The  appellate  court  may  reverse,  affirm,  w.,  $  wt. 
or  modify  the  judgment  or  order  appealed  from,  and  same  subject 
must,  if  necessary  or  proper,  order  a  new  trial. 

§  1451.  [248.]  When  a  new  trial  is  ordered,  it  must  id.,j24s. 
be  directed  to  be  had  in  the  court  below;  and  if  a  judg-  MewtHaL 
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court  below, 
vrlien  new 
trial  ordered. 


Tranacript  to 

pcUalo  court. 
hopy  ol  , 
Judgment  or 
BpnellaloFSDit 

toludgment 


Whenjurii- 
appellateeooit 


ment  against  a  defendant  be  reversed,  without  ordering 
a  new  trial,  the  appellate  court  must  direct,  if  he  be  in 
custody,  that  he  be  discharged  therefrom,  or  if  he  be  ad- 
mitted to  bail,  that  his  bail  be  exonerated,  or  if  money 
be  deposited  instead  of  bail,  that  it  be  refunded  to  the 
defendant. 

g  1452.  [249.]  When  the  judgment  of  the  appellate 
court  ia  given,  it  must  be  entered  in  its  journal,  and  a 
certified  copy  of  the  entry  forthwith  remitted  to  the  clerk 
of  the  court  below. 

§  1453.  [250.]  Upon  the  receipt  of  such  certified  copy, 
the  clerk  must  enter  the  same  in  the  journal  of  the  court 
below,  and  thereafter  such  judgment  must  be  enforced, 
without  any  further  proceedings,  unless  the  appellate 
court  80  direct,  as  a  judgment  of  the  court  below. 

§  1454.  [251.]  If)  by  the  judgment  of  the  appellate 
court,  a  ueW  trial  is  ordered  from  the  entry  of  the  judg- 
ment in  the  court  below,  the  action  is  to  be  deemed  pend- 
ing and  for  trial  in  such  court,  according  to  the  directions 
of  the  appellate  court. 

§  1455.  [252.]  The  transcript  returned  to  the  appel- 
late court  must  there  remain  of  record,  and  is  not  to  be 
remitted  to  the  court  below.  After  entry  thereof,  the 
certified  copy  of  the  judgment  of  the  appellate  court  must 
be  annexed  to  the  original  judgment  roll. 

g  1456.  [253.]  After  the  certified  copy  of  the  judgment 
has  been  remitted,  as  provided  in  section  1452,  the  appel- 
late court  has  no  further  jurisdiction  of  the  appeal  or  of 
the  proceedings  thereon,  and  all  orders  which  may  be 
necessary  to  carry  the  judgment  into  eflfect  must  be 
made  by  the  court  to  which  the  certified  copy  is  remitted. 


CHAPTER   XXIV. 
OF  BAIL. 
S  14S7.     Admisdoa  to  bail  defined. 
%  1458.    Taking  bail  defined. 

B  1459.    Defendant,  when  cannot  be  admitted  to  b&iL 
f  1460.     Defendant,  when  admitted  to  bail  before  oonvictiiRi,  ai 
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S  I4C1.  Defendant,  when  may  be  admitted  to  bail  after  convictioa  and  apon 
examination  o(  cbargo. 

g  1462.     Who  may  admit  to  bail  and  take  boil 

S  1463.  When  only  admitted  to  bail  by  conrt  of  jndgs  where  action  ia  pend- 
ing. 

1 1464.     Order  for  adminuon  to  bail,  how  made. 

S  1465.     Application  when  denied  cannot  be  made  to  another  magiabata, 

S  I4GG.     Admiaaion  to  bail  in  snch  cases  may  be  lovoked  at  vdcotad. 

g  1467.     When  defendant  may  appeal  from  deeiaion  denying  t^plicatioiL 

g  146S.     Maimer  of  taking  snob  appeaL 

§  1469.     I>ecision  at  court  on  appeal  finoL 

§  1470.     Bail,  bow  put  in  and  form  of  tmdertakuig. 

§  1471.     Undertaking,  how  executed. 

S  1472.    Qnalificatiou  of  b«L 

S  1473.     Bail  mast  jnstify. 

§  1474.     Boil  must  be  examined  aa  to  tnffioiency. 

§  1475.    Other  testimony  may  be  received  aa  to  tbe  mffldenoy  of  boil 

S  1476.     Decision  upon  the  anfficiency  of  bail,  and  filing  the  p^iera. 

g  1477,  1478.     Discharge  of  defendant  on  allowance  of  baiL 

§  1479.     Proceeding  when  bail  disallowed. 

g  1480.  Application  to  take  bail  or  be  admitted  to  bail,  diatriet  attorney 
may  appear. 

S  1481.  When  court  or  magistrate  may  require  notice  of  application  to  be 
given  to  district  attorney. 

%  1482.     Bail  may  be  taken  with  or  withont  notice  to  the  diitriot  attorney. 

§  1457.   [254.]    Admission  to  bail  is  the  order  of  a  oct.  le,  isei 

competent  court  or  magistrate  that  the  defendant  be 

discharged  from  actual  custody  upon  bail.  baiideaDed." 

Duty  of  court  as  to  bail.  —  The  offense,  to  admit  to  bail,  to  increase 
nature  of  proceedings  in  bail,  and  the  or  reduce  the  amount  of  bail,  etc.,  ^B  Or.  219. 
purpone  at  which  they  aim,  require  should  be  exercised   whenover   sub- 
that  the  autbarity  and  discretion  of  atantial  Joatico  would  thereby  be  pro. 
the  court  having  jurisdiction  of  the  moted:  &e  parte  Ryan,  41  C^  555. 

g  1458.   [255.]    The  taking  of  bail  consists  in  the  ac<  0ct.i9,i8G4, 

ceptanee,  by  a  competent  court  or  magistrate,  of  the 

undertaking  of   sutScient  bail  for  the  appearance  of  deQue^ 
defendant,  according  to  the  terms  of  the  undertaking,  .0^  i,. 
or  that  the  bail  will  pay  to  the  state  a  specified  sum  of 
money. 

Amonnt  of  beil.  —  In  fixing  the  the  severity  of  the  impending  punish- 
amount  of  bail,  the  sole  purpose  ment,  and  the  danger  of  conviction, 
whichahould  guide  thecourtor  judge  and  in  daterm'lning  the  question  of 
should  bo  to  cause  the  appearance  of  accepting  bail,  and  the  amount  there- 
the  accused  to  answer  the  cbarve  of,  these  two  elements  should  be 
against  him;  £zpnr(e  i>uiican,  54  Cu.  taken  into  consideration;  1  Bish. 
73;  Ex  -parte  Tayloe,  5  Cow.  39;  Pa>-  Crim.  Proc.,  see.  255;  Peopk  v.  Cun- 
pU  V.  Lokntan,  2  Barb.  490;  People  v.  ningliam,  3  Pork.  Cr.  520;  Pea^  v. 
Diam,  i  Park  Or.  651.  The  danger  Van  Homt,  8  Barb.  158. 
jf  escape  increases  in  proportion  to        ^ccfNiceboi^shoaldnotberequired: 
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Oregon    Const.,  art.  ],  %   16;   U.  S.  defendant  guilty:  Ex  prrrU  Ki/an,  44 

Const.,  amcndmHUt   8.      In   order  to  C«l.  655;  &  parte  Duncan,  54  Id.  75. 

constitute  it  "oicessivo,"  it  must  Im  In   the    determination,   however,   oF 

peree  unreasonably  great,  and  clearly  this  question,  the  principal  consider- 

duproportiouato    to   the   offense  in-  ation  being  the  queitiou.  of  probable 

rolved,  or  the  peculiar  circumBtances  gnilt.  the   court  or  jodgc  wdl  took 

appearing  ninst  show  it  to  bo  so  in  the  into  tha  depoaitimiB  tuen  Ueforti  tlie 

particular   ciise:  Ex  parU    Ryan,  44  coroner  and  also  those  token  before 

Cal.  C58.     The  sam  of  one  hundred  the  committing  mogiBtrate:   1  BisL 

and  twelve  thousand  dollars  is  not  Crim.  Proc.,  sec  257;  Ra:\.  Pepper, 

excessive  bail  for  ten  distinct  felonies.  Comb,  298;  Rex  v.  Honur,  1  Leicb, 

mch  being  the  snm  alleged  to  have  4th  ed.,  270;  Slatt  i.  Devi,  Tayl.  142. 

1 jygj   ijy  ([jg  defendant  by  But  aeo  PeopU  v.  Diain,  4  Puk.  O. 


be  admllted 


held  to  answer  a  charge  of  assault  considered  on  on  application  for  bail: 

with  intent   to  commit  murder,  the  Ex  parte  Bramer,  37  Tex.  1;  Slrtetv. 

•uni  of  fifteen  thousand  dollars  is  not  Stale,  43  Miss.  I.     The  mere  fact  that 

excessive  bail:  Ex  parte  Ryan,  44  Id.  a  grand  jury  has  found  an  indictmeDt 

555.     See  Ex  parte  McLavgkUn,  41  for  murder  does  not   preclude    tJie 

Id.  212,  220,  where  the  defendant  in  court  or  judge  from  an  iaqoiry  into 

a  capital  case  was  admitted  to  bail  by  the  facta  of   the  caae    to  ascertain 

the  supreme  court  in  the  sum  of  ten  whether  the  oSeaae  may  not  be  of 

thousand  dollars.     It  is  for  the  court  such  ^rode  as  to  entitle  the  priauier 

to  judge  what  amount  is  reasonable,  to  baili  Lynch  v.  Peo^*,  38  111.  494; 

and  unless  great  oppression  is  shown  PeopU  v.  BeigUr,   3   Fark.  Cr.  316. 

its  action  wUl  not  be  revised:  People  Danger  to  life  from  sickness  may  be 

V.  Perry,  8  Abb.  Pr. ,  N.  8.,  27.  considered  on  an  ^plication  for  bail; 

Boil,     application    for,    what  UniUd  States  v.  Jonet,  3  Waah.  0.  C. 

look  into.  —  On  applications  for  ad-  224. 
mission  to  bail,  the  bw  presumes  the 

§  1459.  [256.]    The  defendant  cannot  be  admitted  to 
■  bail  when  the  proof  or  presumption  of  hia  guilt  i3  evi- 
dent or  strong,  and  when  he  is  charged  with  the  crime 
"'"'"■  of  murder  in  any  degree,  or  treason,  or  with  the  inflic- 

tion of  a  personal  injury  upon  another,  likely  to  produce 
death,  and  under  auch  circumstances  as  that,  if  death 
ensue,  the  offense  would  be  murder  in  any  degree. 

Ball  whara  guilt  doubtful.  —  as  tending  to  show  a  doubt  ai  to 

Where  there  is  a  well-founded  doubt  guilt,  the  fact  of  a  disagreeioent  of 

of  guilt,  even  in  a  capital  case,  the  the  jury  after  trial:  People  v.  Perrf, 

court  may  take  Uil:  Ex  parte  Bride-  8  Abb.  Pr.,  N.  8.,  27. 
wtU,  56  Miss.  39;  and  may  consider, 

id-iMT.  §  1460.   [257.]     If  the  charge  be  for  any  other  crime 

JJefendanL      than  thosc  mentioned  in  the  last  section,  the  defendant, 
SnJiiuonMa  befoic  convictlon,  is  entitled  to  be  admitted  to  bail,  as  a 

mollerotrlghU  j^^tter  of  right. 

id-.*»8- §  1461.   [258.]     After    judgment  of  conviction   of  a 

mri'vT'iion  and  '^''ii^*'  Other  than  those  mentioned  in  section  1459  [256], 

I'lSrt'ot^ciiMxe.  ^  defendant  who  has  appealed,  and  when  there  is  a  stay 

of  proceedings,  and  not  otherwise,  may  be  admitted  to 
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bail  as  a  matter  of  right;  and  as  a  matter  of  discretion,  Pgi^*^' 

a  defendant  may  be  admitted  to  bail  for  his  appearance 

from  day  to  day  before  the  magistrate,  on  the  examina-  conviciionana 
tion  of  the  charge,  before  being  held  to  answer,  or  dis-  tionot  charge. 
charged. 

g  1462.    [259.]     A  magistrate  authorized  to  issue  a  Oct  is,  ism, 

warrant  of  arrest,  as  provided  in  sections  1547  [341]  and 

154S  [342],  is  a  magistrate  authorized,  within  his' juris-  admit  to  bail 
diction,  to  admit  to  bail,  and  to  take  bail,  except  as  in 
this  chapter  otherwise  provided. 

g  1463.   [260,]     After  an  indictment  found,  and  upon  Oct  w,  iss4, 
an  appeal,  a  defendant  cannot  be  admitted  to  bail  except  - 


§  1464.   [261.]     If  an  application  to  be  admitted  tot^iRisM, 

bail  be  made  to  a  court,  an  order  must  be  made  granting  or 

denying  it;  and  if  it  be  granted,  stating  the  sum  in  admiuioato 
which  the  bail  may  be  taken;  but  if  the  application  be  •"«■■ 
made  to  a  magistrate,  he  must  certify  in  writing  his 
decision  granting  or  denying  the  same,  and  if  he  grant 
it,  stating  the  sum  in  which  bail  may  be  taken. 

§  1465.   [262.]     If  an  application  for  admission  to  bail  "-''^ 
be  denied,  no  subsequent  application  therefor  can  he  iESn'iKnu'd 
made  to  another  magistrate,  and  a  violation  of  this  sec-  m^^M^ 
tion  may  be  punished  as  a  contempt.  m^mte. 

§  1466.   [263.]     The  admission  to  bail  contrary  to  the  u.fws. 
last  section  may  be  revoked  by  the  magistrate  who  made  ff.V','"''"'^ 
it,  or  vacated  by  the  court  or  judge  thereof  in  which  the  ^1^^"^,*" 
defendant  is  triable  for  the  crime  charged.  vacwed. 

§  1467.    [264.]     If  the    application  for    admission  to  M-.^set. 
bail,  when  made  to  a  magistrate,  other  than  a  justice  of  Appeal  from 

°  "  decl»lon  deny 

the  supreme  court,  be  denied,  the  defendant  may  appeal  i?!^,"***'"'' 
from  the  decision  to  the  court  or  judge  thereof  in  which 
the  defendant  is  triable  for  the  crime  charged. 

§  1468.    [265.]     Such  appeal  is   taken  by  a  notice  to  M-tMa. 
the  district   attorney,  that  the  defendant  appeals  from  "w°*"'ih 


the  decision  of  the  magistrate,  and  that  he  will  apply  'pp*' 
to  the  court  or  judge  thereof  (naming  it  or  him),  to  be 


«ia. 
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admitted  to  bail  at  a  time  and  place  therein  specified, 
-  the  former  not  less  than  three  days  from  the  service  of 
such  notice. 

§  1469.  [266.]  The  decision  of  the  court  or  judge 
thereof,  granting  or  denying  bail,  either  upon  an  original 
application  or  upon  an  appeal,  is  final. 

g  1470.  [267.]  Bail  is  put  in  by  a  written  undertak- 
ing, executed  by  two  sufBcient  sureties,  and  acknowledged 
before  the  court  or  magistrate  taking  tho  same.  It  may 
be  substantially  in  the  following  form:  — 

1.  Before  indictment:  — 

^      "An  order  having  been  made  on  the day  of , 

18 — ,  by  A  B  (adding  his  official  title  and  place  of 
jurisdiction),  that  G  D  be  held  to  answer  upon  a  charge 
of  (stating  briefly  thb  nature  of  the  crime),  upon  which 

lie  has  been  duly  admitted  to  bail  in  the  sum  of 

dollars, 

"We,  E  F,  of  (stating  his  place  of  residence  and  oc- 
cupation), and  G  H,  of  (stating  hia  place  of  residence 
and  occupation),  hereby  undertake  that  the  above-named 
C  D  shall  appear  and  answer  the  charge  above  men- 
tioned, in  whatever  court  it  may  be  prosecuted,  and  shall 
at  all  times  render  himself  amenable  to  the  orders  and 
process  of  the  court;  and  if  convicted,  shall  appear  for 
judgment,  and  render  himself  in  execution  thereof;  or  if 
he  fail  to  perform  either  of  those  conditions,  that  we  will 
pay  to  the  state  of  Oregon  the  sum  of dollars"  (in- 
serting the  sum  in  which  the  defendant  is  admitted  to 
bail). 

2.  After  indictment  and  before  judgment:  — 
"An  indictment  having  been  found  on  the  — 

,  18 — ,  in  the  circuit  court  for  the  county 

charging  A  B  with  the  crime  of  (designating  it  gen- 
erally), and  he  having  been  duly  admitted  to  bail  in  the 

sum  of dollars"  (the  remainder  of  the  undertaking 

may  be  in  the  words  of  the  form  No.  1,  substituting  the 
word  "indictment"  for  the  word  "charge"). 

3.  Upon  an  appeal:  — 


—  day  of  I 

of ,  ■ 
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"A  judgment  having  been  given  on  the  — ^  day  of  octw.  lesi, 
,  wherety  A  B  was  condemned  to  {setting  forth  the 

,      ,        .     1  ,,  111.  Form  of  under- 

terms  of  the  judgment  generally),  and  he  having  ap-  uiiing  before 

pealed  from  said  judgment  and  been  duly  admitted  to 

bail  in  the  sum  of dollars,"  ^""*- 

"We,  C  D,  of  (stating  his  place  of  residence  and  oc- 
■  cupation),  and  E  F,  of  (stating  his  place  of  residence 
and  occupation),  hereby  undertake  that  the  above-named 
A  B  shall  in  all  respects  abide  and  perform  the  orders 
and  judgments  of  the  appellate  court  upon  the  appeal, 
or  if  he  fail  to  do  so  in  any  particular,  that  we  will  pay 
to  the  state  of  Oregon  the  sum  of dollars"  (insert- 
ing the  sum  in  which  the  defendant  is  admitted  to  bail). 

§  1471.    [268.]    The  undertaking  must  be  dated  ando^Wi^M. 
signed  by  the  sureties,  in  the  presence  of  the  magistrate  ' 
taking  the  bail,  and  he  must  append  thereto  a  certificate  '"'*  eiecuw'a. 
signed  by  him,  with  his  name  of  office,  and  substantially 
in  the  following  form:  "Taken  and  acknowledged  be- 
fore me  the  day  and  year  above  written." 

§  1472.   [269.]    The  qualifications  of  bail  are  as  fol-  0cti9.iei;4, 
lows: — 

1.  Each  of  them  mast  be  a  resident  and  a  householder  oi'baiL 
or  freeholder  within  the  state;  but  no  counselor  or  at- 
torney, sheriff,  clerk  of  any  court,  or  other  officer  of  any 
court,  is  qualified  to  be  bail; 

2,  They  must  each  be  worth  the  sum  specified  in  the 
undertaking,  exclusive  of  property  exempt  from  execu- 
tion, iind  over  and  above  all  just  debts  and  liabilities; 
but  the  court  or  magistrate,  on  taking  the  bail,  may  al- 
low more  than  two  bail  to  justify  severally  in  amounts 
less  than  that  expressed  in  the  undertaking,  if  the  whole 
justification  be  equivalent  to  that  of  two  sufficient  bail. 

g  1473.   [270.]     The  bail  must  in  all  cases  justify  by  o<-t.i9,i8M, 
affidavit;  and  the  affidavit  must  state  that  they  eacli  pos-  — '- — - — 
sess  the  qualifications  prescribed  by  section  1472  [269].  Ml?"" 

§  1474-    [271.]    The  district  attorney  or  the  court  or  oci.  u.  ism. 
magistrate  may,  before  the  bail  is  taken,  further  examine  — j r— 
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o^M-UM,     manner  as  the  court  or  magistrate  may  deem  proper. 
The  statements  of  the  bail  in  response  to  the  examina- 
tion must  be  reduced  to  writing,  and  subscribed   by 
them. 
^ia,iBM,         §  1475.   [272.]     The  court  or  mf^istrate  may  also  re- 

ceive  other  testimony,  either  for  or  against  the  sufficiency 

mopy  oa  to  tbe  of  the  bail,  and  may  from  time  to  time  adjourn  the  tak- 
^>*^  ing  of  bail,  to  anbrd  an  opportunity  of  proving  or  dis- 

proving their  sufficiency. 
ootiftisH         g  X476.   [273.]    When  the  examination  is  closed,  the 
"  court  or  magistrate  must  indorse  upon  the  undertaking 

Peeliloii  npon  "  r  o 

Sbili'Md"^'  an  order  either  allowing  or   disallowing  the  bail,  and 

pImMfc  "        must  forthwith  cause  the  same,  with  the  affidavits  and 

examination  of  the  sureties  and  the  order  of  admission 

tror.its.        jij  jj^ji^  j^  jjg  gjg^  ^jj^jj  jljg  ^,igj.]j  Qf  tjiQ  court  at  which 

the  defendant  is  bound  to  appear,  or  where  the  action  is 

ponding,  or  the  judgment  appealed  from  is  given,  as  the 

case  may  be. 
ti«t.iB.uH         §1477.   [274.]     Upon  the  execution  of  the  undertak- 
-  ing,  and  the  allowance  of  the  bail,  the  court  or  magistrate 

must  make  an  order,  signed  with  his  name  of  office,  for 
iScVoTbaiL     the  discharge  of  the  defendant,  to  the  following  effect: — 

IFormot  order.  "  To   THE   SHERIFF  OF   THE   CoUNTY   OP   ,   StATK   OF 

Oregon: — 

"A  B,  who  is  detained  by  you  to  answer  a  (charge  or 
indictment,  as  the  case  may  be)  for  the  crime  of  (des- 
ignating it  generally),  having  given  sufficient  bail  to 
answer  the  same,  you  are  commanded  forthwith  to  dis- 
charge him  from  your  custody." 
octiB,i»M,  §1478.  [275.]  If  the  bail  be  taken  upon  an  appeal  from 
a  judgment,  the  order  must  be  to  the  effect  following:  — 

Form  of  ball 

onippeaL  ..rp^   ^^^   SHERIFF   OF   THE    OoUNTY   OP   ,   StATE    OF 

Orbook: — 

"A  B,  who  is  detained  by  you  in  execution  of  a  judg- 
ment whereby  he  is  condemned  to  (stating  the  terms  of 
the  judgment  generally),  having  appealed  from  said 
judgment,  and  given  sufficient  bail  to  abide  and  per- 
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form  the  judgment  of  the  appellate  court,  you  are  com-  oeti^wM. 
manded  forthwith  to  discharge  him  from  your  custody." 

§  1479.   [276.]     If  the  hail  he  disallowed,  the  defend-  M-.ta7a. 
ant  must  he  detained  in  custody  until  other  hail  be  put  J^^Ji^' 
in,  and  is  allowed.  aiBaiiow«a. 

g  1480.   [277.]     Upon  an  application  for  admission  to  M..taTT. 
bail  or  to  take  bail,  the  district  attorney,  either  in  per-  Aj)puc«Mon(or 

^  '  tulmissioD  or 

son  or  by  any  one  authorized  by  him,  is  entitled  to  ap-  ^sfii"ti?tor- 
pcar  and  be  heard  in  relation  thereto.  iplStJ 

§  1481.    [278.]      When    the  admission    to  bail  is   a  la-.i^ns. 
matter  of  discretion,  or  the  right  thereto  may  he  doubt-  Appiicaiion 

•  _  e>  _  •'  lor  aaroiaalon 

ful,  the  court  or  magistrate  by  whom  it  may  he  ordered  nofiJ^'j^'us," 
may  require  such  notice  of  the  application  therefor  as  ^^to^ 
he  deems  reasonable  to  be  given  to  the  district  attorney,  ■"""'"'■ 
or  to  any  person  by  him  authorized  to  appear  for  him. 

§  1482.   [279.]     Bail  may  be  taken,  in  the  discretion  m-jct- 
of  the  court  or  magistrate,  without  notice  to  the  district  ^^  ""uh" 
attorney,  or  he  may  require  reasonable  notice  for  the  ap-  no,"^''^''[iie 
plication  therefor,  as  in  case  of  an  ^plication  to  hail.       SJSEmt. 

le  Or.  2tt. 

CHAPTER    XXV. 

OF  DEPOSIT  INSTEAD  OF  BAIL. 
S  liS3.     Depoait  in  lien  of  bail,  wheii.uid  how  made. 
S  14S4.     May  be  mada  after  bail  given,  aod  before  forfeiture. 
§  14SG.     Bail  ma;  be  given  after  depoait. 
%  1486.     Depoait  to  be  applied  in  payment  of  judgment  for  fine. 

g  1483.   [280.]    The  defendant,  at  any  time  after  an  m-bm"- 
order  admitting  him  to  bail,  instead  of  giving  bail,  may  j|J5^"i^| 
deposit  with  the  clerk  of  the  court  at  which  he  is  held  to  how'iMje. 
answer,  or  in  which  the  action  is  pending  or  the  judg- 
ment appealed  from  is  given,  the  sum  of  money  men- 
tioned in  the  order;  and  upon  delivering  to  the  officer 
in  whose  custody  he  is  the  clerk's  certificate  of  such  de- 
posit, he  must  be  discharged  from  custody.  u.,mu 

g  1484.  [281.]  If  the  defendant  have  given  bail,  he  Deposit*  may" 
may,  at  any  time  before  the  forfeiture  of  their  undertak-  tai™p^-e^*" 
ing,  in  like  manner  deposit  the  sum  of  money  mentioned  lorieiiure. 
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o«^ig,im,     in  the  uaclertaking;  and  upon  the  deposit  being  made 

and  the  certificate  thereof  given,  the  bail  is  exonerated. 

oet.u.uM,         §  1485.   [282.]     If  money  be   deposited,  as  provided 

in  the  last  two  sections,  bail  may  be  given  in  the  same 

aepoait.  manner  as  if  it  had  been  originally  given  upon  the  order 

for  admission  to  bail,  at  any  time  before  the  forfeiture 
of  the  deposit,  and  the  court  or  magistrate  before  whom 
the  bail  is  taken  must  thereupon  direct,  in  the  order  of 
a^DoS."'  allowance,  that  the  money  deposited  be  refunded  by  the 
clerk  to  the  defendant;  and  it  must  be  refunded  accord- 
ingly, 
o^n  uH         §  I486.   [283.]    When  money  has  been  deposited  in 

lieu  of  bail,  if  it  remain  on  deposit  at  the  time  of  a  jude- 

Depodt  to  b»  JO 

appUediQiAT'  ment  for  the  paytaent  of  money,  the  clerk  must,  under 
nant  tor  flow,  tbe  direction  of  the  court,  apply  the  money  in  satisfao* 

tion  thereof,  and  after  satisfying  the  same  must  refund 

the  surplus,  if  any,  to  the  defendant. 


-    CHAPTER  XXVI. 
OF  THE  8UHEENDBR  OF  THE  DEFENDANT. 
S 1187.    Stureader,  bf  vhom,  when,  anil  how  made. 
{  1488.    Bail  may  arrest  defendant  for  the  purpose  of  n 
S  1489.     On  mrreiider,  if  monay  deposited,  aroMt  be  t«funded. 
S  1490.    Notioe  to  the  diitrict  attorney  to  obtain  order  for  depoait. 

§  1487.   [284.]     At  any  time  before  the  forfeiture  of 
-  their  undertaking,  the  bail  may  surrender  the  defendant 


defendant;       In  their  exoneration,  or  he  may  surrender  himself  to  the 
and  br  whom  ofBcer  to  whose  custody  he  was  committed  at  the  time  of 
giving  bail,  in  the  following  manner: — 

1.  A  certified  copy  of  the  undertaking  of  the  bail  must 
be  delivered  to  the  officer,  who  must  detain  the  defend- 
ant in  his  custody  thereon,  as  upon  a  commitment,  and 
by  a  certificate  signed  with  his  name  of  office,  acknowl- 
edge the  surrender; 

2.  At  any  time  after  the  surrender  of  the  defendant, 
either  by  his  bail  or  himself,  the  court  or  judge  thereof, 
at  which  the  defendant  is  bound  to  appear,  or  where  the 
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action  is  pending,  or  the  judgment  appealed  from  is  o^vkix*. 
given,  03  the  case  may  be,  may,  upon  reasonable  notice 

1.  1         .  1      1     -1  T  1    Burrs'i'ler  of 

to  the  district  attorney,  order  that  the  bail  be  exonerated,  dofenijMt; 

*  '  when,  how, 

and  upon  the  entry  or  filing  of  such  order,  they  are  ex-  ^^^i""""° 
onerated  accordingly. 

§  1488.   [285.]    For  the  purpose  of  surreodering  the  ocl  ».  om. 
defendant,  the  bail,  at  any  time  before  the  forfeiture  of  - 


dorsed  on  a  certified  copy  of  the  undertaking,  may  em- 
power any  other  person  to  do  so. 

§  1489.  [286.]    If  money  have  been  deposited  in  lieu  oct.  19,  ts64, 
of  bail,  and  the  defendant,  at  any  time  before  the  for- 


feiture thereof,  surrender  himself  to  the  ofiBcer  to  whose  ir  moQey  d^ ' 
custody  he  was  committed  at  the  time  of  making  the  m  refunded. 
deposit,  in  the  manner  provided  in  section  1487  [284], 
the  court  or  judge  thereof  must  order  a  return  of  the 
deposit  to  the  defendant,  upon  producing  the  certificate 
of  the  officer  showing  the  surrender,  and  upon  reasonable 
notice  of  the  application  to  the  district  attorney. 

g  1490.   [287.]    The  notice  to  be  given  to  the  district  ocli9.i8h 
attorney,  as  required  in  this  chapter,  may  be  given  to 

„  ,  ,.        .       ,  .  -       KoUeetotha 

him  personally  or  to  any  person  authorized  to  appear  for  diairict>ttoT^ 
him,  as  provided  in  sections  1480  [277]  and  1481  [278].  ^^^' 

CHAPTER    XXVU. 


3  1491.     Undertakiii^  when  forfeited,  and  how  ordered. 

%  1492.     When  and  how  forfeitnre  nm.y  he  diaoharged. 

S  1493.     Forfeitnre  to  be  enforced  hy  action. 

S  1494,  1495.     Remiauon  of  forfeibira. 

S  1490.    Application  therefor,  how  made,  judgment  on  flnoL 

S  1497.     Deposit  of  money,  how  disposed  of  when  forfeited. 

%  1491.  [288.]    If,  without  suflBcient  excuae,  the  defend-  oct.  19.  ism, 
ant  neglect  or  fail  to  appear  for  arraignment,  or  for  trial 


or  judgment,  or  upon  any  other  occasion  when  his  pre-  b»"n,*whco'Por- 
sence  in  court  may  be  lawfully  required,  or  to  surrender  iJow  ordered. 
himself  in  execution  of  the  judgment,  the  court  must 
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jm*'^**"     <iir6ct  the  fact  to  be  entered  in  ita  journal;  and  the  un- 
dertaking  of  bail  or  the  money  deposited  in  lieu  thereof, 
as  the  case  may  be,  is  thereupon  forfeited. 
c^  19,  IBM.         g  1492.  [289.]     If,  at  any  time  before   the  final  ad- 

journmeut  of  the  court,  the  defendant  appear  and  aat- 

wnderwiiji^;    isfactonly  excuso  his  neglect  or  failure,  the  court  may 
aigchMEcd.       direct  the  forfeiture  of  the  undertaking  or  deposit  to  bo 

discharged,  upon  such  terms  as  are  just. 
OMj^iMSH  §1493.   [290.]     If  the  forfeiture  be  not  discharged,  as 
provided  in  the  last  section,  the  district  attorney  may.  at 

Forfellnre  to*^.  *,,  ,,  ,, 

beentoroed      any  time  after  the  adjournment  of  the  court,  proceed,  by 

wor.zjs,         action  only,  against  the  bail  upon  their  undertaking. 

Oct  19, 1864         I  1494.   [291.]    At  any  time  before  judgment  against 

the  bail,  in  an  action  upon  the  undertaking,  they  may 

Kemladonot  ,  ',  ,  '^        .      .  ,     ,        ,     „.  , 

forfeiture.  apply  to  the  court  for  a  remission  of  the  forfeiture,  and 
thereupon  the  court,  upon  good  cause  shown,  may  remit 
the  forfeiture  or  any  part  thereof,  upon  such  terms  as 
may  bo  just  and  reasonable,  according  to  the  circum- 
stances of  the  case. 
on.  19, 1864.  §  1495.  [292.]  The  court  can  only  remit  the  forfeiture, 
in  whole  or  in  part,  upon  the  payment  of  the  costs  and 
expenses  incurred  in  the  proceedings  for  its  enforcement; 
oieppu-  and  if  part  only  be  remitted,  judgment  must  be  given 
forfeiiir'"*'  against  the  bail  for  the  remainder,  and  such  judgment  is 
a  bar  to  an  action  upon  the  undertaking,  or  if  one  be  al- 
ready commenced,  it  is  thereby  abated. 
Oct.  19, 186*.         g  1496.   [293.]     The  application  for  remission  must  be 

upon  at  least  ten  days'  notice  to  the  district  attorney, 

lor  remfsbion,  with  copics  of  all  affidavits  and  papers  on  which  it  is 
iJ^*"'^""    founded.     The  application  must  admit  the  forfeiture  and 
their  legal  obligation  to  pay  the  sum  mentioned  in  the 
undertaking,  and  the  judgment  or  order  of  the  court  in 
the  matter  is  final. 
Oct.  19, 1864.         g  1497.   [294.]     If  money  deposited  in  lieu  of  bail  is 
forfeited,  and  the  forfeiture  be  not  discharged,  as  pro- 
money,  iiow     vided  in  section  1492  [289],  the  clerk  with  whom  it  is 

disposed  of  111 

wbenforieited.  deposited  must,  after  the  final  adjournment  of  the  court, 
forthwith  deposit  the  same  with  the  county  treasurer. 


BemlsBlOD, 

fudgi 
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CHAPTER  XXVin. 


g  1498.  When  defendant  maj  b«  recommittad. 

g  1499.  OoatentB  of  the  order  for  arrest. 

f  1500.  Defendant  an«Bted  on  copy  of  ordsr;  how  ssrred. 

S  1501.  If  for  failore  to  appear  for  jndguieiit,  defendant  miut  be  oonunitted. 

S  1602.  If  for  other  cause,  he  maj  be  admitted  to  bail 

9  1603.  Bail  in  such  caw,  by  whom  taken. 

S  ISOt.  Form  of  the  nudertaking. 

g  1605.  QnaltficationB  of  bail,  and  how  put  in. 

g  1498.  [295.]    The  court  at  which  the  defendant  is  oct  is.  ism, 

hound  to  appear,  cr  where  the  action  is  pending,  or  the  — '■ 

judgment  appealed  from  is  given,  may,  by  an  order  en-  wb^meybe 
tered  upon  its  journal,  direct  the  arrest  of  the  defendant 
and  his  commitment  to  the  officer  to  whose  custody  he 
was  committed  at  the  time  of  giving  bail,  and  his  de- 
tention until  legallydischarged,  in  the  following  cases:—     ■ 

1.  When,  by  reason  of  his  neglect  or  failure  to  appear, 
he  has  incurred  a  forfeiture  of  his  bail,  or  of  money  de- 
posited in  lieu  thereof,  as  provided  in  section  1491  [288]; 

2.  "When  it  satisfactorily  appears  to  the  court  that  his 
bail,  or  either  of  them,  are  dead  or  insufficient,  or  have 
removed  from  the  state; 

3.  Upon  an  indictment  being  found  in  the  cases  pro- 
vided for  in  section  1312  [113]. 

g  1499.  [296.]  The  order  for  the  recommitment  of  ocl  w,  lau, 
the  defendant  must  recite,  generally,  the  facts  upon  which 
it  is  founded,  and  direct  that  the  defendant  be  arrested 
by  any  sheriff  or  his  deputy  in  this  state,  and  committed 
to  the  officer  to  whose  custody  he  was  committed  at  the 
time  of  giving  bail,  to  be  detained  until  legally  discharged. 

§  1500.   [297.]    The  defendant  may  be  arrested  pursu-  oci.  w,  uw, 

ant  to  the  order,  upon  a  certified  copy  thereof,  in  any  — '■ 

county  in  the  state,  in  the  same  manner  as  upon  a  bench-  beSre^oTn 
warrant,  and  upon  the  request  of  the  district  attorney,  ™"«^ ' 
copies  of  the  order  may  be  sent  to  the  sheriffs  of  differ-  w»rraat 
ent  counties. 


what  may 
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oi!i.  19,  i»M.  -        g  1501.    [298.]     If  the  order  recite,  as  the  ground  upon 
Recinnmit- —  "which  it  is  made,  the  failure  of  the  defendant  to  appear 
o(*f"'i'"ro^     for  judgment  upon  conviction,  the   defendant  must  be 
fJJgSfent        committed  according  to  the  requirement  of  the  order. 
M.iM»-  §  1502.   [299.]     If  the  order  be  made  for  any  other 

Kcomm^tSiS  ''^^ss  ^^^^  that  specified  in  the  last  section,  and  the 
"e'^naSt'to"  crime  be  bailable,  the  court  may  direct  in  the  order  that 
^admitted     (^j^g  defendant  be  admitted  to  bail,  in  an  amount  to  be 
therein  specified. 

8  1503.   [300.]    When  the  defendant  is  admitted  to 


5lSi?wtoia  I'^i'i  *^^  ***i^  ™»y  ^6  taken  by  any  magistrate  having 

'^*°'  authority  to  lake  bail,  as  provided  in  section  1462  [259], 

or  by  any  particular  magistrate,  to  be  designated  by  the 

order. 

M..i«a.  g  1504.  [301.]    When  bail  is  taken  upon  an  order  for 

b»[?'uD!oa°e-'''  ^^®  recommitment  of  the  defendant,  the  undertaking  of 

torm"ot '"''    ^*^1  must  be  in  substantially  the  form  prescribed  in 

section  1471  [238]  for  the  original  undertaking  of  bail, 

except  that  it  need  not  refer  to  the  original  order  of 

admission  to  bail,  and  must  specify  the  court  in  which 

the  order  for  recommitment  and  -admission  to  bail  is 

made,  and  the  date  of  such  order. 

u.,i«a.  g  1506.   [302.]     The  bail  must  poasesa  the  qualifica- 

i^giflw^oM  tions  aud  must  be  put  in  in  all  respects  in  the  manner 

hoirpatiii.      prescribed  in  chapter  XXIV.  of  this  code. 

CHAPTER  XXIX. 
OF  COMPELLTNG  THE  ATTEHDANCE  OP  WTTNESSEa. 

g  1506.  Subpceua  defined. 

S  1507.  Magistrate  may  issae  Babpcenoa. 

§  1508.  Diitrict  attoniey  may  inns  sabpoauM. 

g  1609.  Same  nibjact. 

S  1610.  Clerk  to  Usne  aubpceoas  for  defenilant. 

g  1611.  Proceeding  to  obtaia  gnbpcenu  for  more  than  Sts  witaMMM. 

%  1512.  Forms  of  Rnbpteoaa. 

g  1513.  Subpcena,  wbeo  doonmenti,  eta.,  required. 

§  15U.  By  whom  aerved. 

g  1515.  How  wrved. 

g  151G.  Whon  witness  not  obliged  to  attend. 

S  1517.  Order  of  court  for  attendance  of  witneu  residing  at  a  ill  at*""*- 

g  1518.  Proceedings  to  compel  atteadiuice. 
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§  1506.   [303.]    The  process  by  which  the  attendance  ^^9.  lac*. 
of  a  witness  before  a  court  or  magistrate  is  required  is  a  77 

BUbp(Ena.  defloUlon  ot 

§1507.   [304.]    A  magistrate  before  whom  an  infor- ^10,  ik*. 

mation  is  laid  or  complaint  made  may  issue  subpcsnas, — — - 

subscribed  by  him,  for  witnesses  within  the  state,  either  may  i!.su« 
on  behalf  of  the  state  or  of  the  defendant. 

g  1508.    [305.]     The  district  attorney  may  issue  sub-  oct.  w,  ibm. 

_..u-_-:i..j  i...  i,;„    r :. ;.v:_  .1..  .._*.    ^^ 


pcenas,  subscribed  by  him,  for  witnesses  within  the  state, 

in  support  of  the  prosecution,  or  for  such  other  witnesses  neTmsyiMua 

as  the  grand  jury  may  direct,  to  appear  before  the  grand 

jury  upon  an  investigation  pending  before  them. 

§1509.   [306.]     The    district    attorney   may  in   like  Jeb.»,iB(a. 
manner  issue  subpcenaa  for  not  to  exceed  five  witnesses  p  J^""^**- 
within  the  state,  in  support  of  an  indictment  to  appear 
before  the  court  at  which  it  is  to  be  tried;  provided,  how-  juf|,J^n»."""' 
ever,  that  the  court  or  judge  thereof  may,  upon   good 
cause  shown,  make  an  order  allowing  subpcenas  to  issue 
for  a  greater  number  of  witnesses. 

§1510.   [307.]     The  clerk  of  a  court  in  which  a  crim- reb.  m.  lass, 
inal  action  is  pending  for  trial  must  at  all  times,  upon  Lire 


clerk,  for  not  to  exceed  five  witnesses,  within  the  state, 
at  the  expense  of  the  state;  provided,  however,  that  the  ^O'-***- 
court  or  judge  thereof  may,  upon  good  cause  shown, 
make  an  order  allowing  subpcenas  to  issue  for  a  greater 
number  of  witnesses;  and  provided  further,  that  any 
defendant  may  have  subpcenas  issued  for  any  number  of 
witnesses  at  his  own  expense  without  an  order  of  the 
court- 
§  1511.     If  either  party  in  a  criminal  action   shall  w^ 


desire  more  than  five  witnesses,  as  in  this  act  above  pro-  Proceeding  ti 

'  ^         obtain  siib- 

vided,  application  therefor  shall  be  made  to  the  court  or  PJ^^thai  ht 
judge  thereof  by  motion  for  an  order  directing  the  clerk  "'feue*- 
to  issue  subpcenas  for  such  additional  witnesses,  which 
motion  shall  be  supported  either  by  the  statement  of  the 
district  attorney  in  writing,  or  by  the  affidavit  of  the  de- 
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Feb.sB,i£5s,  fendant,  which  Btatemeot  and  afiBdavit  shall  state  the 
Uinotisas,  names  of  such  Tritnesses,  their  places  of  residence,  and 
pjoeeeitntto  '^^  facta  expected  to  he  provon  hy  each  of  them;  and  if 
SSmu'or^  it  shall  appear  from  such  statement  or  affidavit  that  the 
^J|5^""  witnesses,  or  either  of  them,  therein  named,  are  neces- 
sary and  material,  the  court  or  judge  thereof  shall  make 
an  order  directing  the  clerk  to  issue  subpoanas  for  such 
witneases,  or  so  many  of  them  as.shall  appear  to  be  neces- 
sary and  material  to  a  fair,  full,  and  impartial  trial. 
§1512.  [308.]  Asubpoena  authorized  by  the  last  four 
"  sections  must  be  substantially  in  the  following  form;  — 

1.  By  a  magistrate;  — 
"in  the  mamb  op  thb  btatb  of  orbook. 

"To  A B :— 

"You  are  hereby  commanded  to  appear  before  0  D 
(adding  his  name  of  office  and  place  of  jurisdiction),  at 
(naming  the  place),  on  (stating  the  day  and  hour),  as  a 
witness  on  the  examination  of  a  criminal  charge  against 
G  F,  on  behalf  of  (the  state  or  the  defendant,  as  the  case 
may  be).  G  H. 

"  Dated  the day  of ,  18—." 

(Adding  his  name  of  office  and  place  of  jurisdiction, 
as  in  the  body  of  the  subpoena.) 

2.  By  the  district  attorney:  — 
"in  thb  nahb  op  the  state  of  oreoon. 

"  You  are  hereby  commanded  to  appear  before  the 

grand  jury  of  the  county  of (or  the  circuit  court 

for  the  county  of ),  at  (naming  the  place),  on  (stating 

the  day  and  hour),  as  a  witness  (before  said  grand  jury, 
or  in  a  criminal  action  prosecuted  by  the  state  of  Oregon 
gainst  E  P). 

"  Dated  the day  of ,  18—. 

"  G  H,  District  Attorney." 

3.  By  the  clerk:  — 
"in  thb  name  or  the  state  of  obeqon. 

"You  are  hereby  commanded  to  appear  before  the  clr- 
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cuit  court  for  the  county  of ,  at  (naming  the  place),  pcLi»,i8H, 

on  (stating  the  day  and  hour),  as  a  witness  in  a  criminal 

action  prosecuted  by  the  state  of  Oregon  against  E  F,  subpionM. 
on  behalf  of  the  defendant. 

"Witness  my  name  and  the  seal  of  said  court, 

[l.  8.]        affixed  at ,  the  —  day  of ,  18 — . 

"GH,  Clerk." 

§  1613.   [309.]     If  books,  papers,  or  documents  be  re<  Oct  i»,  lau, 

quired,  a  direction  to  the  following  effect  must  be  added  — '■ 

to  the  foregoing  form: —  «dded tosub 

"And  you  are  required,  also,  to  bring  with  you  the  fol-  bcwks,  papers, 
lOwing"  (describing  intelligibly  the  books,  papers,  or  requited, 
documents  required). 

g  1514.   [310,]    A  subpoena  may  be  served  by  the  de-  ocliimsu, 

fendant  or  any  other  person  over  eighteen  years  of  age, 

and  must  be  served  by  any  sheriff  or  constable  within  wboin  wrveS. 
his  county  or  precinct,  as  the  case  may  be,  when  deliv* 
ered  to  him  for  service,  either  on  the  part  of  the  state  or 
the  defendant. 

g  1515.  [311.]    A  Bubpcena  is  served  by  reading  and  0rt.19.i8H 

showing  the  original,  and  delivering  a  copy  or  ticket  — '- 

containing  the  substance  thereof  to  the  witness  per-  seived,'»Dd °' 
soually;  and  proof  of  the  service  is  made  in  the  same  ^"*°  *'^°' 
manner  as  in  the  service  of  a  summons. 

g  1516.   [312.]     No  person  is  obliged  to  attend  as  aoct.  19,  i8m, 
witness  on  behalf  of  the  defendant  before  a  court  or  - 


_     ,  ,  .  WltDessQot 

magistrate  out  of  the  county  where  the  witness  resides  required  '0  , 

'^  ^  tKeDd  out  01 

or  is  served  with  the  subpoena,  unless  his  residence  be  JJSre'tbVa' " 

within  thirty  miles  of  such  court  or  magistrate,  except  froS^eei-^' 

as  provided  in  the  next  section.  ^'"""'-  ""'^ 

§  1517.  [313.]     Upon  the  affidavit  of  the  defendant  oct.  19,  ism. 

or  his  attorney,  stating  that  he  believes  the  evidence  of 

a  witness  to  be  material,  and  his  attendance  at  the  exami-  r^uin  wif" 
nation  or  trial  necessary,  the  m^istrate  before  whom  anywhere 
the  examination  is  being  made,  or  the  Judge  or  the  clerk  ^^e- 
of  the  court  wherein  the, action  is  pending,  must  indorse  wot.ta. 
on  the  subpcana  an  order  for  the  attendance  of  the  wit- 
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^w.  18M,      ness;    and  in  such   case  the   witness  must  attend  as 

required,  if  served  within  the  state. 

,^19.  ISM.  §1518.  [314.]  The  provisions  contained  in  section 
;~;^  793  [783]  and  in  sections  796  [786]  to  801  [791],  both 
jeo'civii  inclusive,  of  the  Code  of  Civil  Procedure,  apply  in 
^ndinraoi    criminal  actions,  examinations,  and  proceedings. 


CHAPTER  XXX. 


BT    LEAVB    OF   TBI 


Compromlae 
lekvo  of  the 
toere/or.   " 


S  1C19.  Wbftt  crimw  ma]'  be 

9  16S0.  CompTomiaa  bj  panniasion  of  tiie  comti  crder  tl 

i  1S21.  Order  a  bar  to  another  prosecution. 

S  lOZZ.  No  CTtnia  can  be  oomproiniaed,  ezoept. 

§  1619.  [316.]  When  a  defendant  is  held  to  answer 
on  a  chaise  of  misdemeanor,  for  which  tlie  person  in- 
jured by  the  act  constituting  the  crime  has  a  remedy  by 
a  civil  action,  the  crime  may  be  compromised,  as  provided 
in  the  next  section,  except  when  it  was  committed, — 

1.  By  or  upon  an  officer  of  justice,  while  in  the  execu- 
tion of  the  duties  of  his  office; 

2.  Riotously;  or, 

3.  With  an  intent  to  commit  a  felony. 

§  1520.  [316.]  If  the  party  injured  appear  before  the 
court  at  which  the  defendant  is  bound  to  appear,  at  any 
time  before  trial  on  an  indictment  for  the  crime,  and 
acknowledge  in  writing  that  he  has  received  satisfaction 
for  the  injury,  the  court  may,  in  its  discretion,  on  pay- 
ment of  the  costs  and  expenses  incurred,  order  all  fur- 
ther proceedings  to  be  stayed  upon  the  prosecution,  and 
the  defendant  to  be  discharged  therefrom;  but  the  order 
and  the  reasona  therefor  must  be  entered  in  the  journal. 

Compromise    of    crime.  —  The  the  conBideration  of  ttifiing  a  proaecn- 

\av  permits  a  compromiie  of  any  of-  tion.     Nor  can  ancb  an  agreement  be 

fcnse,  though  made  the  subject  of  a  made  valid,  by  the  court  conwntiiig 

criminal  prosecction,   for  which   oF-  that  the  proaecntion  may  be  eompro- 

feuse  the  injured  party  might  recover  mised;  Ktir  v.  Lteaian,  6  Q.  B.  303; 

damages  in   an   action;    but    it   the  2  Ben.  ft  Heard'a   Lead.  Crim.  Caa. 

offenao  ia  of  a  public  nature,  no  anee-  216. 

inent  can  be  ralid  that  ia  founded  on  There  can  be  no  legal  compromiaa 
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of  a  criminal  diarge  where  the  penoa  stolen    desires    more  than  a  return  OcC  19, 1£M, 

ohsTged  has  not  been  arrested,  oor  in  thereof,   and  the  necessary  expense  t  tlB. 

any  way  held  to  answer  the  charge,  incurred  in  reclaiming  it,  he  nmst  let 

In  effecting  such  a  compromise,  the  the  criminal  law  take  its  connCi  and 

person  whose  property  has  been  stolen  reaort  to  his  civil  remedy  for  the  re- 

nas  no  right  to  exact  or  demand  or  covery  of  his  damages.     In  order  to 

receive  from  the  person  committing  a  effect  a  valid  compromise,  soch  a  one 

larceny  anything  more  than  the  prop-  as  wonld  bar  the  further  or  future 

erty  or  its  value;  that  is  to  say,  the  prosecution  for  the  crime,  the  party 

law  will  not  permit  the  process  in  a  mjured  should  acknowledge  sahsfac- 

criminal  case  to  be  used  as  an  instm-  tion  unequivocally,  and  the  dismissal 

ment  by  means  of  which  a  person  of  the  prosecution  shoold  be  based 

can  sectire  pecuniary  benefits  to  the  upon  auoh  nnequivocal  acknowledg- 

prejndice   of  the  other  creditors  of  mant  of  ntiffaatum:  8<atM  T.  HiU,  6 

tha  person  charged  with  a  crime,  and  Or.  383. 

if  the  person  whosa  property  has  been 

§  1521.   [317.]     The  order  authorized  by  the  laat  sec-  0ct.i9,  ish 
tion,  when  made  and  entered,  is  a  bar  to  another  prose-  —^ — r — 

'  ^  Order,  a  bar  lo 

cution  for  the  same  crime.  snotherprose- 

§  1522.   [318.]     No  crime  can  be  compromised,  nor  oci.  w,  ism, 

can  any  proceeding  for  the  prosecution  or  punishment 

thereof  be  stayed  upon  a  compromise,  except  as  pro-  to^m"^" 
vided  in  this  chapter.  ""**'*'  "'*^^ 


CHAPTER  XXXI. 


1 1G23.    Dismissal  of  charge  when  indictment  not  fonnd  at  next  term. 

1 1024.    Disniissal  of  action  when  not  brongbt  to  trial  at  next  term  after  in- 
dictment found. 

1 1525.    Conrt  may  continue  cause  and  admit  defendant  to  bail  on  bis  own 
undertaking. 

1 1GS6.     Effect  of  dismissal  of  acition  or  charge  upon  bail  or  deposit- 

1 1027.     When  conrt  may  dismiss  action  on  it*  own  mold<M),  or  that  of  the 
district  attorney. 

1 1628.    NoUt  proieqiti  abolished. 

1 1029.     Dismissal,  when  a  bar  to  another  action. 

Ov~  .., 

§  1623.   [319.]     When  a  person    has    been    held  to  »'"■ 


answer  for  a  crime,  if  an  indictment  be  not  found  against  ?bi^'^h°e'n 
him  at  the  next  term  of  the  court  at  which  he  is  held  to  found  u'ncit' 
answer,  the  court  must  order  the  prosecution  to  be  dis-  j^  .^^ 
missed,  unless  good  cause  to  the  contrary  be  shown.  Diamitsai oi 

g  1524.   [320.]     If  a  defendant  indicted  for  a  crime,  X'S^nM 
whose  trial  has  not  been  postponed  upon  his  application  aui"-^'-^'*' 
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^iB.  MM,     term  of  the  court  in  which  the  indictment  is  triable,  after 

it  is  found,  the  court  must  order  the  indictment  to  be 

dismissed,  unless  good  cause  to  the  contrary  be  tihown. 
Oftn.,i8M.         g  1525.   [321.]     If  the  defendant  be  not  indicted  or 
whon  court     tri^'^f  ^  provided  in  the  last  two  sections,  and  suflicient 
SVeB^Dd'""  "ason  therefor  be  shown,  the  court  may  order  the  action 
«[«)' blii"^'  *^o  be  continued  from  term  to  term,  and  in  the  mean  time 
Sna'ert^tiSj,    may  discharge  the  defendant,  from  custody,  on  his  own 
undertaking  of  bail,  for  his  appearance  to  answer  the 
charge  or  action  at  the  time  to  which  the  same  is  con- 
tinued. 
o^KMSBi,         §1526.   [322.]     If  the  court  direct  the  charge  or  action 

to  be  dismissed,  the  defendant  must,  if  in  custody,  be 

miBsaiuto  ,    discharged  therefrom,  or  if  admitted  to  bail,  his  bail  is 

bail  ordtpoitt.  o  »  ' 

exonerated,  or  money  deposited  in  lieu  of  bail  must  be 

refunded  to  him. 
0Ai9,i8M.         g  1527.   [323.]    The  court  may,  either  of  its  own  mo- 

— tion  or  upon  the  application  of  the  district  attorney,  and 

maTdiMuiu     in  furtherance  of  justice,  order  an  action,  after  inaict- 

■ctlon  upon  It*  ^  '  ' 

SrwiSoi""     ment,  to  be  dismissed;  but  in  that  case,  the  reasons  of 
tbemiiriet      ^]^g  dismissal  must  be  set  forth  in  the  order,  which  must 

be  entered  in  the  journal. 
O0U19,  isH         g  1528.   [324.]    The  entry  of  a  nolle  prosequi  is  abol- 

~  ished;  and  the  district  attorney  cannot  discontinue  or 

aDoiiafed.       abandon  a  prosecution  for  a  crime,  except  as  provided  in 

the  last  section. 
^19, 186*.         g  ig29_   [325.]    An  order  for  the  dismissal  of  a  charge 
"  or  action,  as  provided  in  this  chapter,  is  a  bar  to  another 
ion  for  the  same  crime  if  it  be  a  misdemeanor; 

but  it  ia  not  a  bar  if  the  crime  charged  be  a  felony. 

CHAPTER  XXXII. 
OF  THE  DISPOSAL  OF   PROPERTY    STOLEN   OR    EMBEZZLED. 
S  1530.     Howofflc«r  to  hold  property  alleged  to  hare  been  stolen  orem- 

g  1531.     Order  for  delivery  to  tbe  owno 
S  1532.    Order  by  court  where  trial  ii  had. 
S  1533.    Efiect  of  order  of  delivery  of  property. 


another  prote-  i 
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;  1534.    Receipt  for  money  or  property  ta,ken  from  penon  when  arrested. 
S  1535.    Sale  and  dispositiaa  of  property  when  not  claimed. 
i  1536.    Money  paid  into  conDty  treasury,  bow  disposed  of.     Effect  of  rals 
of  property. 

§1530.    [326.]     When  property  alleged  to  have  been  oii.  w,  ibh 

stolen  or  embezzled  comes  into  the  custody  of  a  peace 

officer,  he  must  hold  it  subject  to  the  order  of  the  magis-  Sj^p^Lj,,  , 
trate  or  court,  as  provided  in  this  chapter.  *     S^l^'t^ied. 

g  1531,   [327.]     Oa  satisfactory  proof  of  the   title  of  Oct.  w,  ish 


^  the  owuer  of  the  property,  the  magistrate  who  examines 
the  charge  against  the  person  accused  of  the  crime  must  deliver; 'ot 
order  it  to  be  delivered  to  the  owner,  or  his  duly  author-  '""'£ft^ 
ized  agent,  on  his  paying  the  reasonable  and  necessary 
expenses  incurred  in  its  preservation,  to  be  ascertained 
and  certified  by  the  magistrate. 

§1532.   [328.]     if  property  stolen  or  embezzled  hasOcLi^UH, 

not  been  delivered  to  the  owner,  the  court  before  which 

a  trial  is  had  for  the  stealing  or  embezzling  may,  on  like  court  wb^ 
proof  and  condition,  order  its  delivery  to  the  owner  or 
his  t^ent. 

I  1533.   [329.]    The  order  provided  for  in  the  last  two  Oct  is,]sg4, 


EfTectof  order 


sections  entitles  the  owner  or  his  agent  to  demand  and 
receive  the  possession  of  the  property  from  the  officer  todeiiSer"" 
having  it  in  custody,  and  authorizes  such  officer  to  de- 
Uver  it  accordingly,  but  does  not  affect  the  rights  of 
third  persons. 

§  1534.   [330.]    When   money   or  other  property   is  "|t  w.  WH 

taken  from  a  person  arrested  upon  a  charge  of  crime,  ■ — 

the  officer  taking  it  must,  at  the  time,  give  duplicate  """^^^f^^ 
receipts  therefor,  specifying  particularly  the  amount  of  ^^£5"°" 
money  or  kind  of  property  taken,  one  of  which  receipts 
he  must  then  deliver  to  the  person  arrested,  and  the 
other  to  the  magistrate  who  examines  the  charge;  or  if 
the  arrest  be  after  indictment  found,  to  the  clerk  of  the 
court  where  the  action  is  pending. 

§  1535.    [331.]     If  property  stolen  or  embezzled  be  not  o^-^w.  '»< 
claimed  by  the  owner  before  the  expiration  of  sixty  days       .naau.  ' 
from  the  conviction  of  the  person  for  stealing  or  crabez-  [^M?w°whBn 
zling  it,  the  officer  having  it  in  custody  must,  if  it  be  '«»»<='"'™^ 
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oct.ifl,i»4,      money,  pay  it  into  the  county  treasury,  or  if  it  be  other 

property,  must  sell  it  as  upon  an  execution,  and  after 

paying  the  expenses  of  the  sale  and  preservation  of  the 

property,  to  be  ascertained  and  certified  by  the  cletk  of 

the  court,  pay  the  proceeds  into  the  county  treasury. 

OM^  19. 1864.         §1536.   [332.]     Money  paid  into  the.  county  treasury 

~         ~      in  pursuance  of  the  provisions  of  the  last  section  is  to  bo 

Money  psld  ■•■■,■,  ■         ■,  ^         ■ 

h'owdfs^'"^'  credited  and  appropriated  as  a  fine  imposed  upon  a  per- 
po'edo'-  son  convicted  of  stealing  or  embezzlement;  but  the  owner  ^ 
of  the  property,  at  any  time  within  six  years  of  the  con- 
viction, upon  making  satisfactory  proof  of  ownership 
before  the  county  court  of  the  county,  may  have  the 
proceeds  repaid  to  him  from  the  county  treasury,  by 
order  of  such  court.  A  sale  of  property  as  authorized 
by  section  1535  [331]  conveys  a  good  title  to  the  pur- 
chaser as  against  any  person. 

CHAPTER  XXXm. 
OP  REPRIEVES,  C0MMUTATI0K3,  AM)  PABDOBB 
%  1637.     Power  of  gorernoT  to  grant  repriavea,  eouuniitatioiia,  and  paidona. 
g  1538.     Pardon  in  certaiu  casea  after  fine  paid. 
S  1S39.     Effect  of  euch  pardon. 
I  1640.     Power  in  relation  to  conviction  for  treason;  duty  of  the  legialatora 

inanch  cases. 
§  1641.     Govamor  to  communicate  pordona,  eta,  to  t^a  legiilature. 
9  1542.    Qoremor  to  have  report  of  case  from  judge  or  district  attorney. 
i  1643.     Psnalty  if  district  attorney  do  not  moke  report 
S  1544.     Notios  to  the  district  attorney  of  the  application  for  pardtm. 
S  1645.     Papoa  relating  to  application  to  be  filed  with  lecretaTy  of  itatA^ 

Oct.  19,  IBM,         §  1537.   [333.]     The  governor  has  power  to  grant  re- 

1^?: prieves,  commutations,  and  pardons,  after  convictions, 

fo?ero2Jto      f**""  ^^  crimes;  and  to  remit,  after  judgment  therefor,  all 

ESSf^on™  penalties  and  forfeitures,  upon  such  conditions  and  with 

such  restrictions  and  limitations  as  he  may  think  proper, 

subject  to  the  regulations  provided  in  this  chapter. 

Fardoiu     generally.  —  A     re-    nent  discharge  of  defendant  from  the 


mcnt;  it  is  a  reatnta  from  the  penalty,  this  code.     It  is  defined  as  lieinR  an 

A  commntation  is  the  Bulwtitutiou  of  act  of  the  sovereign  power  which  ex- 

a  less  ouerona  punishment   far  the  tinguishes  the  offense  as  to  all  partici- 

original  one.     A  pardon  is  a  perma-  patora,  and  declares  that  the  govern- 
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meat  will  not  consider  the  tbiog  done  CoTidiUonal    pardont.  —  Conditions  ocL  U,  vim, 

inuushable;  hence  it  operates  in  favor  may  be  annexed  to  pardons:    United  }S^ 

of  »U  persons  involved  in  it,  whether  Staia  v.  WUaon,  7  Pet.  161;  Arihur  v.  

intended  and  apeoified  or  not.  Craiy.  48  Iowa,  264;   S.  C,  30  Am. 

See  very  excellent  article  discoBsing  Rep.  395.     Where  the  condition   of 

tiiese  powera  in  6  Crim.  L.  Mag.  457.  the  pardon  ia  tbat  the  defendant  ahall 

Boo  also  a  valnabte  note  on  the  eier-  leave    the  state,  and  be  either  does 

ciso  of  the  pardoning  power  in  State  t.  not  leave,  or  having  left;  returns,  the 

Mclntyre,  D9  Am.  I>eo.  E75-5S 1 ,  original  sentence  revives,  and  may  be 

Power  to  fardon.  —  As  to  power  of  enforced ;  See  Ex  -parte  Marie,  W  CaL 

the  president  to  grant  pardons,   sea  29;  FlavcVt  Cote,  8  Watts  ft  S.  197; 

U.  S.  Const,  art.  2,  §  2.  StaU  v.  Chanceilor,  1  Strob.  347;  Pea- 

The  pardoning  power,  whether  ex-  pie  v.  Potter,  1  Park.  Cr.  47;  Ex  parte 

erased  under  theEcderat  or  state  con-  tVelli,  18  How.  307.     But  if  the  time 

stitutioD,  is  the  same  in   its  nature  for  departure  ia  specified  in  the  par- 

and  effect  as  that  exercised  by  the  don,  it  will  not  begin  to  run  during 

lepreaentativBS  of  the  English  crown  sickness    or    incapacity;    People   v. 

.  i J    this    country  in    colonial   times :  James,  2  Caines,  G7.     A  pardon  with 

People  V.  Bouiea,  43  Cal.  439;  United  a  condition  precedent  does  not  operate 

States  V.   WilnOTl,  7  Pet.  159;  Exparle  until    the  -  condition    is   performed: 

Wells,  ]8Haw.  307.     Thepardonmay  Flavel'e  Com,  8  Watts  ft  S.  107. 

be  granted  after  the  offender  has  snf •  Efect  qf  pardon.  —  A  pardon  is  to 

fered  the  punishment  adjudged  tor  be  construed  favorably  to  the  convict; 

bia  crime:  Parple  v.   Sovien,  43  CoL  it  not  only  relieves  from  punishment, 

.439;  United  SUUes  v.  Jones,  2  WheeL-  bnt    clears    the  pardoned   from  the 

C,  C.  461.     The  pardoning  power  has  guilt  of  the  offense:  Ej:  parte  Hunt,  10 

no  limitations  except  those  found  in  Ark.  2&4.     Jt  removes  from  the  of- 

the  constitution    and    statutes,   and  fender  the  disability  to  testify  where    . 

may  be  exercised  at  any  time  nnless  such  disability  follows  coaviction  of 

otherwise  provided:  Ex  parte  Garland,  a  felony:  Peoplev.Bou>en,43  Cal.  439. 

4  WalL  386.  In  Darra/i  v.  Bird,  3  Or.  229,  it  ia 

It  wonid  seem  to  this  state  that  a.  held  that  a  pardon  does  not  restore  a 

pardon  cannot  be  granted  before  con-  person    convicted   of   felony  to  the 

viction,  from  the  fact  that  the  statute  rights  of  an  elector;    bnt  in  Wood  v. 

expressly  provides  that  the  power  to  Fiiaqerald,  3  Or.  56S,  tbia  dedaion  ia 

pardon   ia  to  be  exercised  alter  con-  in  effect  overruled. 
viction. 

§  1538.     The  governor  of  the  state  of  Oregon  may  par-  ocLaa,  ms.,^\, 
don  any  person  who  may  have  been  or  shall  be  convicted  ^". 
in  the  state  of  having  been  arrested  with   a  dangerous  Psrdon  after 
weapon  and  having  assaulted  another  with  such  weapon; 
provided,  the  judgment  of  the  court  was  or  shall  be  that 
the  person  so  convicted  pay  a  fine,  and  such  fine  has 
been  or  shall  be  paid. 

g  1539.     The  effect  of  the  pardon  mentioned  in  the  id..{i. 


last  section  shall  be  to  restore  the  person  so  convicted  to  EiTectoiauch 
all  the  political  rights,  privileges,  and  immunities  en- 
joyed by  him  before  such  conviction, 

§  1540.  [334.]    The  governor  may  also  suspend  the  Oct.  19,  law. 

execution  of  the  sentence,  upon  a  conviction  for  treason,  — '■ 

until  the  case  can  be  reported  to  the  legislative  assembly  relation  lo 
at  its  nezt  meeting,  when  the  assembly  must  either  par-  iresson. 
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IcglsUtnre  In 

Id.,  (333. 

OoTemor  to 
GommDolcAte 

pardons,  eU., 


trlcfBtlor 


dlstrliHaUor' 


Notice  to  the 

aiatrictMloT- 
uejof  applIcB- 


don  or  commute  the  sentence,  direct  the  execyition 
thereof,  or  grant  a  further  reprieve. 

§  1541.  [335.]  The  goveruor  must  communicate  to 
the  legislative  assembly  at  its  next  meeting  thereafter  each 
case  of  reprieve,  commutation,  or  pardon,  with  the  rea- 
sons for  granting  the  same,  stating  the  name  of  the  con- 
vict, the  crime  of  which  he  was  convicted,  the  sentence 
and  its  date,  and  the  date  of  the  commutation,  pardon, 
or  reprieve;  and  also  the  like  statement  of  particulars  ia 
relation  to  each  case  of  remission  of  a  penalty  or  forfeit- 
ure, with  the  amount  remitted. 

§  1542.  [336.]  When  application  is  made  to  the 
governor  for  a  pardon,  hefore  granting  the  same  he 
must  require  the  judge  of  the  court  in  which  the  con- 
viction was  had,  or  the  district  attorney  by  whom  the 
action  wa3  prosecuted,  to  furnish  him  without  delay  with 
a  statement  of  the  facts  proved  on  the  trial,  and  of  any 
other  facta  having  reference  to  the  propriety  of  grant- 
ing or  refusing  the  pardon;  and  this  section  also  apphes 
to  an  application  for  the  remission  of  a  fine  or  for- 
feiture. 

§  1543.  [337.]  If  any  district  attorney  shall  willfully 
neglect,  when  required,  to  furniah  the  governor  the  state- 
ment of  facts  as  provided  in  the  last  section,  the  gover- 
nor may  remove  such  attorney  from  office,  and  appoint 
some  suitable  person  to  fill  the  vacancy  until  the  neit 
general  election. 

g  1544.  [338.]  At  least  twenty  days  before  the  appli- 
cation for  a  pardon  or  tsmission  is  made  to  the  gover- 
nor, written  notice  oi  the  intention  to  apply  therefor, 
signed  by  the  persox  applying,  and  stating  briefly  the 
grounds  of  the  applit.ation,  must  be  served  upon  the  dis- 
trict attorney  of  the  county  where  the  conviction  was 
had,  and  proof  by  affidavit  of  the  service  must  bo  pre- 
sented to  the  governor. 

§  1545.  [339.]  When  the  governor  grants  a  reprieve, 
commutation,  or  pardon,  or  remits  a  fine  or  forfeiture, 
he  must,  within  ten  days  thereafter,  file  all  the  papers 
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presented  to  him  in  relation  thereto,  in  the  office  of  the  9^^  " 

Beeretary  of  state,  by  whom  they  must  be  kept  as  public 

records,  open  to  public  inspection. 


CHAPTER   XXXrV. 
OP  THE  INFORMATION,  AND  BY  WHOM  TAKES. 
9  1546.     Information  defiosd. 
9  1547.     Magistrate  defined. 
S  IMS.     Who  are  magistratea. 

§1546.  [340.]    An  information  is  the  allegation  oroeLu,iui, 
statement  made  before  a  magistrate,  and  verified  by  the  - 


guilty  of  some  designated  crime. 

§  1547.  [341.]    A  magistrate  is  an  officer  having  power  oet  w,  isst 
to  issue  a  warrant  for  the  arrest  of  a  person  charged  with  — 

the  commission  of  a  crime.  deflnod. 

g  1548.     The  following  persons  are  magistrates: —        Feb.  s,  ig»- i  i. 

1.  The  justices  of  the  supreme  courtj  Maghtrwe* 

2.  The  judges  of  the  circuit  court; 

3.  The  county  judges  and  justices  of  the  peace; 

4.  All  municipal  officers  authorized   to  exercise  the 
powers  and  perform  the  duties  of  a  justice  of  the  peace. 


CHAPTER   XXXV. 
OP  THE  WARRANT  OF  ARREST. 
S 1619.    ExandnatioQ  of  inform&nt  aad  his  wibiesses. 
9  1550.    Whan  warrant  of  arrest  to  iaaue. 
9  1551.     Definition  and  form  of  warrant. 
9  1552.     Warrant  to  contain  name  or  deBoription  of  defendant  and  Btatement 

of  crime. 
3  1553.     Juristliction  of  magistrate  to  issue  warrant. 

i  1554.     Warrant,  when  issued  by  jasticesof  Bnpremeconrttowhomdireotad. 
9  1555.     When  issued  by  any  other  magistrate  to  whom  directed. 
3  155G.     Indorsement  on  warrant  for  aerriue  in  another  conuty. 
f  1557.     Form  of  indorsement  and  evidence  therefor. 
9  155S.    Peace  officer  defined. 

9  ]  559.     When  defendant  to  be  taken  before  magistrate  who  issued  warrant. 
9  1560.    When  defendant  mnst  be  taken  before  magistrate  of  county  where 

arrested. 
9  15C1.    Proceeding  on  giving  bail  in  another  county. 


CRIMINAL  PROCBDUBE.  [Tii.  I, 

S  1562.     If  defendant   do  not  give  bail,  to  be  taken  befora  nwpstnte  of 

county  where  wanwitiMned. 
S  1563.     Proceeding  when  magiitrsita  who  ismsd  wurttnt  ii  absent  or  nnabl* 

1 1664.     Statement  and  depoaitioiu  to  be  Mnt  to  magufemte  who  makes  ths 


S ISGS.     Defendantniiiatmallcaaesbetakenbeforeamagisbatswithontdebj. 

g  1549.  [343.]  When  complaint  iB  made  to  a  magis- 
trate of  the  commission  of  a  crime,  he  must  examine  the 
informant  on  oath,  and  reduce  his  statement  to  writing, 
and  cause  the  same  to  be  subscribed  by  bim,  and  also 
take  the  depositions  of  any  witnesses  that  the  informant 
may  produce  in  support  thereof, 

•itaon,  within  ^la  tnaan-    Km  guilty  of  pi 


WuTsntot 


Ingot  thlasAction.— The  ordioai^  People  v.  SnM,  I  Cal.  9.     Sa  ia  Pey 

meaning  given  to  the  word  "depoai-  pb  v.    VelanU,  69  Id.  457,  it  ««eina 

tion  "iaevidaDCegiveabf  awitnessby  that  an  affidavit  was  tbe  fonndotioa 

qaMtimi  and  answer,  written  down  of  the  iimiing  of  the  order  of  amali 

Of  an  official  person.    The  univenal  aod  the  court  them  say,  in  ezplaining 

Eractice  under  the  above  teotioa  is,  the  object  of  the  statute  provisioQ  re- 

owever,  to  require  no  more  of  the  gardin^  warrants  of  arrest,  thaf'ths 

informant  or  prosemitor  than  an  affl-  r^ulsj-ity  of  the  proceediuK  by  infoi^ 

davit  or  verified  complaint  charging  motion  did  not  Uierefore  depend,  in 

the  commission  of  tne  oflenM^  SJld  any  manner,   upon  the  affidavit  on 

that  the  accused  is  enilty.    It  aeems  wluch    the    warrant   ^   arrest  was 

that  the  affidavit  will  be  niffident  if  issued,  and  bad  no  connectirai  with 

it  charge  in  positive  terms,  m  within  it"j  and  therefore,  that  non-comfdi- 

tlie  knowledge  of  tiie  deponent,  the  onoe  with  tliese  pnivisiona  does  not 

commission  of  the  offense,  and  proceed  affect    the  question  of   jurisdictioii: 

upon  information  only  as  to  tlie  per-  JfurpAy  v.  Siepti^Court,  68  C»L  620, 

§  1550.   [344.]    Thereupon,  if  the  magistrate  be  satis- 
-  fied  that  the  crime  complained  of  has  been  committed, 
arrest,  when  to  and  that  there  is  probable  cause  to  believe  that  the  per- 
son charged  has  committed  it,  he  must  issue  a  warrant 
of  arrest. 
0ct^i9,i894  g  1551.   [345.]    A  warrant  of  arrest  is  an  order  in 

writing,  in  the  name  of  the  state  of  Oregon,  signed  by  a 

fo^^^  magistrate  withliis  name  of  office,  commanding  the  arrest 
of  the  defendant,  and  may  be  substantially  in  the  follow- 
ing form: — 

"CODNTT  OF  : 

"□r  TBB  NAMZ  OT  THX  BUIB  Ot  OBEOOM. 

"  To  any  sheriff  or  constable  of  ike  eourUy  of  — — ,  greeting: 
"Information  upon  oath  baring  been  this  day  laid 
before  me,  that  the  crime  of  (designating  it)  has  been 
committed,  and  accusing  C  D  thereof; 
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"  You  are,  therefor  hereby  commanded  forthwith  to  Pgi"-  •*"■ 

arrest  the  above-named  C  D,  and  bring  him  before  me 

at  (naming  the  place),  or  in  case  of  my  absence  or  in-  'P^P'^ 
ability  to  act,  before  the  nearest  or   most  accessible 
magistrate  in  thi?  county. 

"Dated  at this  — day  of ,  18 — . 

"E  F,  Justice  of  the  Peace  "  (or  as  the  case  may  be). 

§  1552.   [346.]     The  warrant  must  specify  the  name  of  OgJ^i"-  WH 

the  defendant,  or  if  it  be  unknown  to  the  magistrate,  

the  defendant  may  be  designated  by  a  fictitious  name,  oonuinnmme 
with  a  statement  therein  that  hia  true  name  is  unknown,  Snd^ulemrat 
and  it  must  also  state  a  crime  in  respect  to  which  the  °'"'™"- 
magistrate  has  authority  to  issue  the  warrant. 

g  1553.    [347,]    A  justice  of  the  supreme  court  has  oet-w,  i8h 

authority  to  issue  a  warrant  of  arrest  for  a  crime  com-  — '■ 

mitted  or  triable  within   any   county   in  his  judicial  "'■«L.itret«  to 

,..  1  ,  .  .-,.  Ibbuo  w»rr»n(. 

district,  and  any  other  magistrate  mentioned  in  section 
1548  [342],  has  authority  to  issue  such  warrant  for  a 
crime  committed  or  triable  within  hia  county. 

§  1554.    [348.]    If  the  warrant  be  issued  by  a  justice  om.  is,  ism, 
of  the  supreme  court,  it  may  be  directed  generally  to  - 


Wftrnint  vthea 


any  sheriff  or  constable  in  the  state,  and  may  be  exe-  luued^brl 
cuted  by  any  of  these  officers  to  whom  it  may  be  deliv-  supreme  coim 
ered,  airetied. 

§  1555.   [349.]    If  the  warrant  be  issued  by  any  other  p^-^".  '»<. 

magistrate  than  a  justice  of  the  supreme  court,  it  must 

be  directed  to  any  sheriff  or  constable  of  the  county  in  ty  any  other 
which  it  ia  issued,  and  may  be  executed  in  such  county  Jig"^^ 
by  any  of  those  officers  to  whom  it  may  be  delivered. 

§  1556.   [350.]     The  warrant  issued  as  provided  in  the  ^"'  "**■ 
last  section  may  be  executed  by  the  officer  to  whom  it  is  indor.enient 
delivered,  in  any  other  county  in  the  state,  upon  being  "erJlce'fn* '"' 
indorsed  by  a  magistrate  of  such  other  county.  coan". 

8  1557.   [351.1     The  indorsement  may  be  to  the  fol-  oclis.  lan 
lowing  effect: —  

"This  warrant  may  be  executed  in  the  county  of ."  indor^mem 

The  magistrate  who   makes   the   indorsement  must  thcrefot. 
sign  it  with  his  name  of  office,  and  date  it  where  it  is 
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0ett9.uH     made,  and  before  making  it  must  have  satisfactory  evi- 

dence  that  the  warrant  is  genuine. 
?m"'  ^         §  1558.   [352.]     A  peace  officer  is  a  sheriff  of  a  county 
peBceoffloer     °^  Constable  of  a  precinct,  marshal  or  policeman  of  a 
defloed.  town,  and  a  warrant  of  arrest  must  be  directed  to  and 

executed  by  such  officer.     For  this  purpose  a  marshal  or 
policeman  is  to  be  deemed  a  constable. 
o^i9,  lesH,         g  1559.   [353.]     If  the  crime  charged  in  the  warrant 

be  a  felony,  the  officer  making  the  arrest  must  take  the 

leiimr,  before  defendant  before  the  magistrate  who  issued  the  warrant, 
a^tbil^'^en.  °^  some  otlier  magistrate  in  the  same  county,  as  pro- 
vided in  section  1553  [357]. 
oci,  19, 18M,         §  1560,  [354.]     If  the  crime  charged  in  the  warrant 

;^ — '- be  a  misdemeanor,  and  the  defendant  be  arrested  in  the 

county  in  which  it  issued,  he  must  be  taken  before  a 


required  by  tlie  defendant,  take  him  before  a  magistrate 
of  that  county,  who  must  admit  the  defendant  to  bail, 
and  take  bail  from  him  accordingly. 
oct.19,  UM,         §  1561.   [355.]     On  taking  bail,  as  provided  in   the 

-— last  section,  the  magistrate  must  certify  that  fact  on  the 

bir^boiug'  ""  warrant,  and  deliver  the  warrant  and  undertaking  of  bail 
ntiier  county  to  the  officer  having  charge  of  the  defendant;  and  the 
T'uJi^  officer  must  then  discharge  the  defendant  from  arrest, 

and  must,  without  delay,  deliver  the  warrant  and  under- 
taking to  the  clerk  of  the  court  at  which  the  defendant 
is  required  to  appear. 
ocij.i9.isH.         §  1562.   [356.]     If,  on  tlie  admission  of  the  defendant 
itdeierni«ut     *"  ^^^^i  ^  provided  in  section  1561  [355],  bail  be  not 
^irki'ile*      forthwith  given,  the  officer  must  take  the  defendant  be- 
m»|i°i«ie™i    fore  the  magistrate  who  issued  the  warrant,  or  some  other 
warrant"  ^™  magistrate  in  that  county,  as  provided  in  the  next  sec- 
tion. 
p^TeeJiD  ~~       §  1563.   [357.]    When,  by  the  preceding  sections  of 
Zu"-«ho        *^^^  chapter,  the  d^endant  is  required  to  be  taken  before 
wa'nani''^       the  magistrate  who  issued  the  warrant,  he  may,  if  the 
Swekia^t"'    magistrate  be  absent  or  unable  to  act,  be  taken  before 
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tbe  nearest  or  most  accessible  magistrate  in  the  same  0|t. »,  ish 

county;  and  the  officer  must,  at  tbe  same  time,  deliver 

to  tbe  magistrate  tbe  warrant  with  bis  return  indorsed 
and  subscribed  by  bim, 

§  1564.   [358.]     If  the  defendant  be  taken  for  examina- 


warrant  was  granted  must  be  sent  to  that  m^istrate;  or  JJ^'^Ji^ 
if  they  cannot  be  procured,  the  informant  and  bis  wit-  "amination. 
nesses  must  be  subpoenaed  to  give  their  testimony  anew. 

§  1565.    [359.]    Tbe   defendant  must,  in  all  cases,  be  id-»»w. 
taken  before  the  magistrate  without  delay. 


CHAPTER  XXXVI. 
OF  THE  ARREST,  HOW  AND  BY   WHOM  MADE. 
§  1566.     ArroBt  definad. 
g  1567.     By  wham  an  arreat  may  be  made. 

§  156S.     Every  penon  bound  to  aid  an  offioer  in  making  an  arre«t. 
g  1569.     When  the  aneat  may  be  made  on  a  Sunday. 
S  1570.     Arreet,  how  mode. 

g  I5TI.     No  fnrther  reettaint  allowed  than  il  necessary. 
S  1372.     Officer  must  state  his  aatbority,  and  show  warrant  if  required. 
§  1573.     If  defendant  flee  or  reaiat,  ofGcer  may  use  neoessary  means. 
§  1574,  1575.     When  ofBoer  may  break  open  door  or  window. 
9  1576.     When  peaoo  officer  may  arreat  without  warrant. 
3  1577.     May  break  open  door  or  window  it  admittance  refnsed. 
5  1578.     Officer  must  state  his  aothority  and  canae  of  arreat,  except. 
S  1579.     When  offioor  may  take  person  before  magistrate,  arrested  by  a  by- 

9  I5S0.     Magistrate,  when  he  may  commit  for  crime  committed  in  his  pres- 

g  15S1,     Arrest  by  privAt*  person,  when  allowed. 

3  1 5S2.     Most  take  person  arrested  before  a  magistrate,  or  deliver  him  to  a 

peace  officer. 
S  1583.     Pursuit  of  persons  rescnsd  or  escaping, 
9  1SS4.     May  nse  means  proper  in  making  an  original  arrest. 

§  1566.   [360.]    Arrest  is  the  taking  of  a  person  into  ocli9,uw. 
custody,  that  he  may  be  held  to  answer  for  a  crime. 


„       _  ArrestdeOned. 

Arraflt  generally:  See  the  note  person  sabnuta  upon  being  informed 

on  this  subject  to  HavjJdat  v.  Common'  by  the  officer  of  the  purpose  to  arrest 

vx-itth,  61  Am.  Dec.  151  ot  seq.  him,  nothing  more  is  required:  Emery 

ArrestsignifieiarestraintoipeTSon:  v.  Chatey,  IS  N.  H.  193;  Momra  v. 

H^wt  V.  t%rai,   8  Dana,  101.     I(  a  Ckut,  100  Mass.  79;  BineU  v.  0<M,  1 
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it  constitate  an  ursat;  there  mast  not    voluDtarily,    but   yielding 

be  Bometbing  ^>J  y/ay  of  phyBJcal  re-  anperior  fores,  it  is  nn  orreat:  B'utetl 

Htnint:  1  Bish.  Crim.  Froc.,  lec.  167.  v.  0<M,  1  Wend.  210;  8.  C,  19  Am. 

It  is  niffioient,  however,  if  the  parly  Dec.  4S7. 

Tii«.hing    the  Bjreat   tonch  or  1&7  bu        There  miut  be  no  resort  to  fraud  h>~ 

handi  upon  the  other,  altfaQngh   he  effect  arreat,   and  where  one  ia  by 

m»y  not  succeed  in  stopping  or  bold-  fraud  enticed  into  the  inrisdiotion,  thia 

ing  him:   Qiana-  v.  Sparks,  6  Mod.  aerrice  will  be  set  aside:  C/ajtenler  r. 

lis;  Whilthead  v.  Keya,  3  Allen,  496.  Spooyia;  2  Sand.  TlTi  Seatxr  y.  Jiob- 

If  the  person  making  the  arreat  have  Jnaon,  3  Doer,  622. 

8  1567.   [361.]     Ad  arregt  may  be  either,— 

1.  By  a  peace  officer,  under  a  warrant; 

2.  By  a  peace  officer,  without  a  warrant;  or, 

3.  By  a  private  person. 

g  1568.  [362.]    Every  person  must  aid  an  officer  in 
"  the  execution  of  a  warrant,  if  the  officer  require  his  aid 

and  be  present  and  acting  in  its  execution. 
■■  §  1569.  [363.]  If  the  crime  charged  be  a  felony,  the 
-  arrest  may  be  made  on  any  day  and  at  any  time  of  the 
day  or  night;  but  if  it  be  a  misdemeanor,  the  arrest  can- 
not be  made  on  a  Sunday,  unless  upon  the  direction  of 
the  magistrate,  indorsed  upon  the  warrant. 

§  1570.  [364.]  An  arrest  is  made  by  an  actual  re- 
straint of  the  person  of  the  defendant,  or  by  his  submis- 
sion to  the  custody  of  the  officer. 

See  §  166G  [360],  antt. 

§  1571.   [365.]     The  defendant  is  not  to  be  subjected 
^  to  any  more  restraint  than  is  necessary  and  proper  for 
his  arrest  and  detention. 

See  g  1566  [360],  unit,  and  the  preceding  and  following  aectioni. 

§  1572.  [366.]  The  officer  must  inform  the  defend- 
ant that  he  acts  under  the  authority  of  the  warrant,  and 
must  also  show  the  warrant  if  required  by  the  defendant. 

Dlsdomre  of  purpose  to  arrest,  badge  of  office,  thia  ia  sufficient  ta 
—  An  officer  or  a  private  person  seek-  give  notice  to  the  arrealed  party : 
ing  to  arrest  another  should  make  Tata  y.  People,  32  N.  Y.  609;  Cant- 
known  his  paipose:  BrooU  v.  Com^  momoealth  v.  TMn,  IDS  Uaas.  426. 
mtmuKoith,  61  Pa.  St.  352;  8taU  t.  Wbere  a  party  ia  apprehended  in  Lh« 
Bryant,  66  N.  C,  327;  PropU  v.  Poc^  comniiasioa  of  an  offense,  or  apon 
27  Cal.  576.  The  circumstances  of  fresh  pursuit  afterward,  notice  of  tlie 
each  particular  case  may  render  this  official  choracterof  tbeperson  making 
[inrpose  plain;  and  if  they  do,  re-  the  arrest,  or  the  cause  of  the  arrest, 
sistanco  to  the  arrest  will  be  illegal:  is  unneoeesary,  because  be  uinstknow 
1  Biah.  Crim.  Proc.,  sec.  158.  Ilius,  the  reason  why  he  is'  apprehended: 
if   «u  is  wearing    the    accustomed  People  r.  Pool.  27  Cal.  670. 
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Knit  show  wftirant. — Aperwin  DrtTman   v.   Peof^t,   10    Mioh.    160.  Octl9,U6<, 

need  not  take  for  granted  that  a  per-  Where  the  officer  is  known,  tho  party  *^- 

•on  who  uys  that  he  hai  a  wuront  aireated  is  not  eatitled  to  a  perusal  of 

(gainst  him  speaks  the  truth.     The  the  warrant  until  he  has  acknowl- 

[orty  arrested  has  a  right  to  see  the  odgod  the  officer's  anthority,  and  his 

wanant  if  the  orrsnt  is  made  by  tit-  power  acqnieaced  in:    ComituiiwoetdA 

tne   of  one:  UaU  v.  Sodie,  8  Term  v.  Coofcy,  6  Gray,  350,  358,  367.     See 

Rep.  187;  State  y.  Freeman,  8  Iowa,  Stale  v.  Tovmsend,  0  Harr.  (Del)  487; 

428;  Pla^terg  v.   Suae,  1   Tex.  .^p.  ArwM  v.  Sleeea,  10  Wend.  614. 
673;  State   v.    Phirnitg,    42   Me.    3S4; 

g  1573.   [367.]     If,  after  notice  of  intention  to  arrest  oct:9.isH 

the  defendant,  he  either  flee  or  forcibly  resist,  the  ofBcer  - 
may  ue 
arrest. 

Beauttug     or     flaeinK     from  arrest  ths  right  to  defend  his  life. 

aiT<wt.  —  Fngitivea  from  justice:  See  An  officer  in  such  cases  is  not  justified 

chapter  41  of  tlib  code,  ^o»L  in   shooting  at  a  person  whom  he  is 

A  person  making  an  arrest,  how-  attempting  to  arrest,  becaoBe  he  will 

ever,  should  only  use  sach  force  as  not  stop:  Srady  v.  i'rtce,  19Tex.  285; 

may  bo  necessary;  but  if  obliged  to,  TVner  v.  Stale,  44  Id.  130;  Miridleton 

he  iDay  tales  the  life  of  the  person  t.  Hobnei,  3  Port.  15.     Bnt  in  cases 

that  he  is  attempting  to  arrest,  and  of  a  felony,  the  officer  may  call  upon 

snoh  homicide  is  justifiable:  1  Bi«h.  him  to  stop,  and  if  he   refuses,  the 

Crim.  Froc.,  sees.   169,  IGO;  Lander  officer  is  justified  in  shooting  at  him 

V.  mUf,  3  Or.  35;  MorUmv.  Bradley,  to  compel   him  to  stop:   Ifetmer  t. 

30  Ala.  683;  MemMr  v.  CornnumaeaUli,  Commonwealth,  S8  Oratt.  976;  Brooltt 

20Gratt.977.    Tbia  raloalikeapplies  t.  Commonmalth,   61   Pa.  St.  802;  1 

in  arrests  for  felonies  or  misdemean.  Biih,  Critn.  Preo.,  tec.  IG9. 

ors:  1  Biah.   Crim.   Proc.,   sec.    IGO;  Unlavi/'iit   arreit.  —  A  person,   the 

but  see  Tiner  v.  State,  44  Tex.   128;  arrest  of  whom  is  attempted  to  be 

Cotirad/ly  v.  People,  5  Park.  Or.  234.  made    nnlawfuUy,    may  resist    such 

If  tho  officer  has  no  authority  to  make  arrest,  but  not  to  the  taJcing  of  life: 

the  arrest,  or  having  the  authority,  U  State  v.  BeOt,  76  N.  C.  10;  1  Bishop's 

not  known  to  be  an  officer,  and  does  Crim,   Froc.,   sec.    162.      "He    may 

party  arrested  may  lawfully  roaiat  the  ployed  does  not  exceed  the  bounds  of 

■rr-est,  as  if  it  were  made  by  a  pri-  mere    defense  and   prevention,   and 

vate  person:  Stale  v.  Bruaat,  66  H,  C.  that  it  does  not  become  enormously 

329;  Stale  v.  Belt,  76  Id.  14;  t   East  disproportionate  to  the  injury  threat- 

F.  C.  309.  ened":   Horrigan  and  Thompson  on 

There  is  a  very  broad  distinction  Setf-defense,  713.     So  a  person  who 

between    forcible    opposition  to   an  has  been  uolawfally  arrested  is  justi- 

■rrest  and  attempting  to  flee  from  it.  fied  in  escaping  if  be  con,  using  uo 

In  ranns  of  misdemeanor  there  is  no  more  force  than  is  necessary  to  ac- 

rula   of  law  that  takes  away  from  a  complish  this  object:  Slate  v.  Leach, 

man   who  flees   from  an  attempted  7  Conn.  452. 

g  1574.   [368.]     The  of&cer  may  break  open  any  outer  octu,uu, 

or  inner  door  _or  window  of  a  dwelling-house,  or  other- 

wise,   to  execute  the   warrant,  if    after  notice  of  his  usybreak 
authority  and  purpose  he  be  refused  admittance.  wSndow. 

BrsBklu?  doora  and  window*,  numaealth  v.    Tobin,   108  Mass.  426; 

^  The  officer,  in  making  an  arrest,  Commomeeatlh  v.   Rtynobia,    120  Id. 

may  break  open  doors  and  windows:  190.     Admittance  must  first  be  de- 

Sce  I   Russell  on  Crimes,  839;  Com-  manded  and  refused  before  an  officer 
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CRIMINAL  PROCEDURE.  [Tit.  I, 

is  jaeiifiedin  broaking  into  a  hoose  in    Froc,  Bee.  201;  Ltamoct  v.  Broant,  2 
which  the  person  to  be  arrested  ia  or    Bam.  &  Aid.  B92;  ComoumuxaUk  T. 
~  ia  believed   to  be:  1   Bishop's  Crim.     McOaJiej/,  11  0»j,  194. 

§  1575.   [369.]     The  officer  may  break  open  any  outer 
■  or  inner  door  or  window  of  a  dwelling-house,  or  other- 
wise, for  the  purpose  of  liberating  a  person  who,  having 
entered  for  the  purpose  of  making  an  arreat,  is  detained 
therein,  or  when  necessary  for  his  own  liberation. 

g  1576.    [370.]    A  peace  officer  may,  without  a  war- 
^rant,  arrest  a  person, — 

1.  For  a  crime  committed  or  attempted  in  his  presence; 

2.  When  the  person  arrested  has  committed  a  felony, 
although  not  in  his  presence; 

3.  When  a  felony  has  in  fact  been  committed,  and  he 

has  reasonable  cause  for  believing  the  person  arrested  to 

have  committed  it. 

Arreat  liy  pa&oe  officer. — O/-  however,  aiut  unotuit  to  a  felony, 

/tnae  in  prtaenet  of  uSieer.  —  It  is  the  for  neither  one^  acting  withont  a  war- 

dut;  of  tui  officer  to  urest  all  persons  rant,  has  the  ngbt  to  arrest  a  penoa 

coininittiag,  or  attempting  to  oommit,  for  a  misdemeanor  commiUod  on  an 

any  crime  within  his  prosenoe:   Mc-  ocoaaion  already  passed:   1   Bishop's 

Culiough  V.  ComrnoKtaecdth,  GT  Ps.  St.  Ciim.  Proc,  sees.  1G7,  181;  ^Aanley 

30;  UommanmaiUh  v.  Deaam,  6  Serf;,  t.  Welis,  71  111.  7S;  Gommcnitoealth  t. 

k  R.  47;   In  n  Poweri,  26  Vt.  261;  Carey,  12  Cnab.  246;  CammomBealAr. 

Wolf  V.  Slate,  19  Ohio  St  248;  Shan-  McLaa^in,  12  Id.  615;  CommomoniU 

Uy  V.    Wetlt,  71  HI.  78.     The  arrest  v.  O'CVmnor,  7  Allen,  SS3;  nnleaa  it  be 

Bhoiil4  bo  made  promptly,  and  if  the  Cor  such  a  dangerous  sssaolt  as  may 

"soders  are  not  arrested  at  the  time,  end  in  a.  felony:  Coapeg  v.  Hadey,  2 

■-  Esp.  640;  SAatiJ^  V.  JTetf*,  71  HI.  78. 

What  is  a  reasonable  canse  for  sns- 


they  cannot  be,  after  the  ti 

is  over,  withoot  a  warraat:  Sabertt  t. 

1  Mo.  138;  Regina  v.    Walier,     picion  ia  a  question  of  law;  bat  it  is 


6  Cox  C.  C.  371.     Within  a  reason-  (or  the  jury  to  determine  the   fact 

ablo    time    ia   sufficient:    Taj/lor    v.  whether  or  not  it  exists  in  the  cir- 

Stt-ong,   3  Wend.  384;   see  Peopk  v.  cumatances  of  a  particnlar   case:    1 

Foot,  27  Cal.  672.  Biahop'a  Crim.  Proc.,  sac  182j  Dami 

Charge  made  upon  rtatanabU  cante,  t.   Raiaell,   2  Moore  A  P.   B90-     An 

tie. —  An  officer  or  private  person,  officer  who  arreBts  a  person  after  tho 

having  reasonable  cause  to  auapect  a  governor  has,  parBoant  to  law,  iasaed 

particular  person  guilty  of  b  public  a  proclamation  that  a  felmiy  baa  been 

offense,   may,   acting  in  good   faith,  oommitted,     acts     upon     reasonable 


arrest  him  without  a  wuraat:  Beuck  cause:  Eajte»  v.  State,  6  Hiunpb.  53; 
V.  itcOreuor,  32  N.  J.  L.  70;  Bums  v.  see  CommonvKoJih  v.  Preeby,  14  Gray, 
Srhai,  40  N.  Y.  463.    The  offense,     65;  Lavirence  v.  Hedgfr,  3  Taunt.  14. 


UST  break 
open  door  oi 


§  1577.   [371.]     To  make  arrests,  as  provided  in  the 
-  last  section,  the  officer  may  break  open  any  door  or  win- 
dow, as  provided  in  sections  1574  [368]  and  1575  [369], 
if,  after  notice  of  bis  office  and  purpose,  he  be  refused 
admittance. 

See  §3  1574  [368]  and  1575  [396],  ante. 
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§  1578.   [372.]    When  arresting  a  person  without  a  o«.  w.  km, 

warrant,  the  officer  must  inform  him  of  his  authority 

and  tl)c  cause  of  the  arrest,  except  when  he  is  in  the  H"te  iib 
actual  commission  of  a  crime,  or  is  pursued  immediately  eiccpc 
after  its  commission,  or  an  escape. 

§  1579,   [373.]     An  officer  may,  without  warrant,  take  oclm,  lae*. 

before  a  magistrate  a  person  who,  being  engaged  in  a  — '■ 

breach  of  the  peace,  is  arrested  by  s  bystander  and  de-  arrc^teS"™" 
Uverod  to  him. 

§  1580.   [374.]    When  a  crime  is  committed  in  the  OJt  19.  law. 

presence  of  a  magistrate,  he  may,  by  a  verbal  or  written 

order,  command  any  person  to  arrest  the  oiiender,  and  orderoi 
may  thereupon   proceed  as  11   the  offender  had  been 
brought  before  him  upon  a  warrant  of  arrest, 

§  1581.   [375.]    A  private  person  may  arrest  another  oci.  w,  ism, 
for  the  causes  specified  in  section  1576  [370],  in  like  - 


manner  and  with  like  effect  as  a  peace  officer  without  vato  i>c»o: 
warrant, 

AiTOTt  b7  private  perMiiU.  —    of  s  private  peraon  to  arreBti  a  paraan    . 

ArrefitinQ  for  qfffnee  commiOed  in  iJieir    for  tbo  comnuaaian  of  a  fclonjr  that  ii 
praence. — It    is  incumbent  upon  a    past  is,  abonld  tbe  arrested  o"-  '- 


private  citizen,  tlie  same  as  upon  an     found   not   guilty,    that    the   private 

"""""   ' '  — "ler  for  the  com-    person  will  not  be  justified  unloas  a 

I  his  presence,     felony  has  been  actually  committed 


The  arrest  must  be  made  promptly,  by  some  one,  white  t^e  officer  is  , 
and  cannot  be  made  if  for  a  mis-  fied  thongb  no  offense  has  been  coin- 
demeanor  after  tlio  affair  is  over;  1  mitted;  yet  both  mast  have  had 
Bishop's  Crim.  Froc.,  lec.  1C7.  A  reasonable  cauae  to  Euspect  the  one  ap. 
n^Iect  to  arrest  a  person  who  is  prehendcd;  Bums  v.  Erbtn,  40  N.  Y. 
committing  a,  folony  in  the  presence  463;  Eanra  v.  Slaie,  S  Unmpb.  Q3; 
o£  another  is  highly  criminal,  and  Commonvxallh  v.  Preaby,  H  Gray,  6j; 
renders  the  latter  liable  to  punish-  Lcicu  v.  Slate,  3  Head,  127,  14G;  1 
menti  Id.,  sec.  IOC.  So  a  person  who  Bishop's  Crim.  Proc.,  sec  181.  If  a 
sees  another  attempting  to  commit  felony  has  been  in  fact  committed, 
a  felony,  although  such  attempt  is  and  a  private  person  has  reasonable 
only  a  misdemGOnor,  may  arrest  him;  causa  to  suapeet  a  particular  person, 
Jteaek  v.  McOregor,  32  N.  J.  L.  70;  ho  may,  actmg  in  ^ood  faith,  arrest 
Rkc  v.  Hunt,  1  Moo.  93;  Nandcocl:  v,  -him  without  incurring  any  liability, 
Baker,  2  Bos.  &  P.  260.  civil  or  criminal,  should  the  suspicion 
/fiownnt'e eoiue- —  Aa  before  stated,  prove  unfounded:  Id.,  sec.  168;  Leii- 
it  is  the  duty  o(  a  private  person  vitli  v.  Catrhpok.Cal-l.  291;  Brochoa<i 
having  reasonable  cause  to  sospect  a  v.  Crairford,  3  JoQos,  4M;  WaJxIy  v. 
pciaon  guilty  of  a  felony  to  arrest  Mm,  Hart,  0  Binn.  31G.  Authorities  en- 
aUbongli  be  has  no  warrant  anthoriz.  pressing  a  diSerent  view  are  found, 
ing  him  BO  to  do;  Sec.  S36,  note;  JIol-  tint  thoy  are  contrary  to  the  general 
leff  V.  Mix,  3  Wend.  350;  Lon^  v.  current  of  authority;  Rolian  v.  Saieln, 
StaU,  12  Ga.  293;  Doering  v.  State,  6  Cusb.  281;  Cammonuxi^th  v.  Carey, 
40  Ind.  66.  The  chief  distinction  12  Id.  246,  251;  Kmind  r.  StOt,  61 
between  the  power  of  an  officer  and  111.  461. 
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JStb."'  ""■  §  1582.  [376.]  A  private  person,  who  haa  arrested 
privtta  person  another  for  the  commission  of  a  crime,  must  without  uu- 
JJn'ir^eafe^'"  necessary  delay  take  him  before  a  magistrate  or  deliver 

peace  o  car.  g  1583.  [377.]  If  a  person  arrested  escape  or  be  res- 
-- — -~ —  cued,  the  person  from  whose  cuatody  he  escaped  or  wm 
tnn  reacu^f^  rescued  may  immediately  pursue  and  retake  him  at  any 

time  aud  in  any  place  in  this  state. 
li-i^m-  g  1584.   [378.]    To  retake  the  person  escaping  or  res- 

roc»|Hure'DuiT  ^uod,  the  persoH  pursuing  may  use  all  the  means  and  do 
pr^^^'       any  act  necessary  and  proper  in  making  an  original 

erlglnu^rert.  ^„ggt_ 

CHAPTER  XXXVn. 


§  1586.  Magiitrate  to  inform  defendaat  of  the  charge  and   hU  rif^t  to 

counsel, 

g  1586.  Time  to  Mnd,  Mid  tending  for  connaeL 
g  1587.     Examination,  whan  to  prooeed. 

S  1&38.  Examination,  when  completed;  adjonmment. 

g  1080.  On  adjournment  defendant  to  ba  committed  or  give  baiL 

g  1090.  Form  of  commitment. 

9  1S91.  Witneuea,  when  to  ba  nibpcenaed;  at&tament  and  depoeitiont  to  be 

%  1092.  Onl^foarwitneaaea  tobesnbp<BnaedoneitherBidawithont  anwdsr. 

§  1593.  Witnesses  to  be  examined  in  presence  of  defendant 

i  1591  Defendant  to  be  informed  of  hia  right  to  make  a  atateoMnt. 

§  1595.  Waiver  of  his  right,  and  effect  thereof. 

§  1596,  1597.     Statement  of  defendant,  how  taken. 

g  1598.  How  reduceJ  to  writing  and  how  anthenticat«d. 

§  1599.  Statement  of  defendant,  when  osed  as  testimony, 

g  IGOO.  Defendant's  witnesHea  to  be  examined,  when. 

g  IGOl.  Magistrate  may  exclude  witnesses. 

S  1C02.  Testimony  of  witneaaea  need  not  be  reduced  to  writing 

%  1G03,  Proceedings  and  testimoa]',  how  aud  by  whom  kept. 

§  1D04.  Violation  of  last  aection,  how  punished. 

§  I60S.  Informant  may  employ  counael,  but  diatrict  attontey  MithwiMd  to 

control  proceedingB. 

g  1G06.  Defendant,  when  and  how  discharged. 

S  1G07.  Same  sabject 

g  1G08.  Defendant,  when  to  be  committed;  order  tor  <n 

g  1G09.  Defendant,  how  conmitted. 

S  1610.  Form  of  oommitment. 

g  IGl  1.  Order  to  peace  officei  with  commitnuot. 
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S  1612.     Comniitmeiit  to  b«  directed  to  aberiff  of  county,  and  how  defeiulBnt 

to  b«  kept 
S  1013.     Order  for  Uil  on  commitment. 
j  1G14.     Undertaking  (or  material  witmeues. 

g  1615.     Secnrity  for  appearance  o(  witDess,  when  may  ba  required. 
S  1616.     Infants  and  maniad  woman  maj  ba  Tequired  to  give  aecnri^. 
1 1617.     Witnen  lefonng  to  give  nndertaking  raut  be  committed. 
S  1G18.     To  what  courts  and  when,  magiibata  to  return  proceedings  and 

papen. 

§1585.   [379.]    When  the  defendant  ia  brought  be-0cti».i8H 
fore  a  magistrate  upon  an  arrest,  either  with  or  without 

.  !.»>_■  •<»    3  -  .1        Miglstraleto' 

warrant,  on  a  charge  of  haTinEc  committed  a  crime,  the  inform  detend- 

^  ant  of  charge* 

magistrate  must  immediately  inform  him  of  the  charge 
against  him,  and  of  his  right  to  the  aid  of  counsel,  be> 
fore  any  further  proceedings  ore  had. 

1  order  to  give  cmui  jDriadiction:  t 

g  1586.    [380.]     lie  must  allow  the  defendant  a  reason-  oct. ».  ism. 

able  time  to  send  for  counsel,  and  adjourn  the  examina 

tion  for  that  purpose;  and  may,  upon  the  request  of  the  andtendfQc 
defendant,  require  a  peace  officer  to  take  a  message  to  '"""'^  ** 
such  counsel  in  the  precinct,  town,  or  village  as  the  de- 
fendant may  name.     The  officer,  when  required  by  the 
magistrate,  must  take  the  message  without  delay. 

§  1587.   [381.]    Immediately  after  the  appearance  of  oct- is.  isH 

counsel,  or  if,  after  waiting  a  reasonable  time,  none  ap- 

pear,  or  if  the  defendant  do  not  require  counsel,  the  wh™to    °°' 

.  1.1  proceed. 

magistrate  must  proceed  to  examine  the  case. 

g  1588.   [382.]    The  examination  must  be  completed  oy^iB,  ise*. 

at  one  session,  unless  the  magistrate,  for  good  cause 

shown  by  affidavit,  adjourn   it;  and   the  adjournment  wi>^  com. 

cannot  be  for  more  than  one  day  at  each  time,  nor  more 

than  sis  days  in  all,  unless  by  consent  or  on  motion  of 

the  defendant. 

Fenon  nunrendared  on  raq,iii-    not  broagfat  <»  in  lix  day*:  Sx  parte 
■ifion  from  another  gtnte  ia  entitled    Botentlat,  61  CoL  287. 
to  hia  diBcbai^e  if  the  examination  ia 

g  1589.    [383.]     If  an   adjournment  be  had   for  any  oct  jo,  ixt, 

cause,  the  magistrate  must  commit  the  defendant  for  ^— 

examination,  or  may,  in  his  discretion,  discbarge  him 
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ftSs."'""'  froi^  custody  until  the  close  of  the  examination,  upon 

~~~T  hia  giving  bail  or  depositing  money  in  lieu  thereof,  as 

™eni.  defend-  provided  in  this  code,  for  his  appearance  at  the  time  to 

S?°™e  WL  which  the  examination  is  adjourned. 

Uodart&kii^,  in  order  to  create    in  an  indictment  or  comniitnmt:  Am- 
liability,  need  not  detail  the  crime    tuih  v.  Well*,  i  Or.  249. 
with  the  same  exactoeia  aa  ia  requind 

0cL^i9,i8M,         g  1590.    [384.]     The  commitment  for  examination  is 
^;^j^^^  by  an  indorsement,  signed  by  the  magistrate,  on  the 

^mmihnMA  warrant  of  artest,  to  the  following  effect:  "The  within- 
named  A  B,  having  been  brought  before  me  under  this 
warrant,  is  committed  for  examination  to  the  custody  of 
the  officer  having  him  in  charge;  or  (if  the  magistrate 
sit  in  the  vicinity  of  the  county  jail)  to  the  jailer  of  the 

county  of ." 

oct^KMSM.         §1591.   [385.]     At  the  examination,  the  magistrate 

~ must,  in  the  first  place,  read  to  the  defendant  the  state- 

Tubra'SiS  ment  and  depositions  upon  which  the  warrant  of  arrest 
is  issued,  and  if  the  defendant  request  it,  must  aubpcena 
the  informant  and  witnesses  so  examined,  if  they  be 
within  the  county  or  twenty  miles  of  the  place  where  the 
magistrate  sits;  and  if  they  be  within  such  limits  or  dis- 
tance,  he  must  issue  subpo&nas  for  additional  witnesses, 
when  required  by  the  informant  or  the  defendant. 

§  1592.  Hereafter  [in]  all  criminal  proceedings  had 
before  any  magistrate  in  this  state,  the  defendant  and 
"  the  state  may  each  subpoena  four  witnesses,  and  no  more; 
provided,  the  county  judge  of  the  county  where  any  such 
proceedings  may  be  pending  may,  for  good  cause  shown, 
make  an  order  allowing  a  greater  number  of  witnesses  to 
be  subpcBnaed  by  either  party,  in  which  event  said  wit- 
nesses may  attend  and  be  paid  as  now  provided  by  law; 
and  provided  further,  that  this  act  [section]  shall  not  be 
so  construed  aa  to  prevent  any  person  or  persons  from 
voluntarily  attending  and  testifying  before  any  such 
magistrate,  but  they  shall  not  be  paid  by  the  county 
where  such  proceedings  may  be  had  or  pending. 

§  1503.   [386.]    The  witnesses  must  be  examined  in 
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the  presence  of  the  defendant,  and  may  be  cross-exam-  i^"p  '*^p  ^ 

ined  in  his  behalf  or  against  him,  Exawinti  n 

g  1594.   [387.]     When  the  examination   of  the  wit-  "^^i^"^-" 

nesses  on  the  part  of  the  state  is  closed,  the  magistrate  --^ — 

must  inform  the  defendant  that  it  is  hia  right  to  make  a  beiDformedoi 

°  his  rtght  to 

statement  in  relation  to  the  charge  against  him;  that  the  "J^"- 


statement  is  designed  to  enahle  him,  if  he  see  fit,  to 
answer  the  charge  and  explain  the  facts  alleged  against 
him;  that  he  is  at  liberty  to  waive  making  a  statement, 
and  that  his  waiver  cannot  be  used  against  him  on  the 
trial. 

DebndaiLt  may  be  a  witnasi.  teatimonv  ww   voluntary   utd    free 

~  Hie  accnsed  naj  become  a  witness  from  nndue  inflnence,  it  maj  be  lued 

[or  or  against  hinuelf  at  a  preliminatr  against  faim  on  the  triid  for  tbe  offenee: 

examination;  and  if  it  appear  that  hu  People  v.  Kelley,  4,1  Cal.  125. 

g  1595.   [388.]    If  the  defendant  waive  his  right  to  M.tre 
make  a  statement,  the  magistrate  must  make  a  memo-  J^^^^t^ 
randam  thereof  in  the  proceedings;  but  the  fact  of  his 
waiver  cannot  be  used  against  the  defendant  on  the  trial. 

g  1596.    [389.]     If  the  defendant  choose  to  make  a  iJ-.t» 


statement,  the  magistrate  must  proceed  to  take  it  in  |"|^|Si"' 
writing,  without  oath,  and  must  put  to  the  defendant  the 
following  questions  only: — 

1.  What  is  your  name  and  age? 

2.  Where  were  you  born  ? 

3.  Where  do  you  reside,  and  how  long  have  you  re- 
sided there? 

4.  What  is  your  business  or  occupation? 

5.  Give  any  explanation  you  may  think  proper  of  the 
circumstances  appearing  in  the  testimony  against  you, 
and  state  any  facts  which  you  think  will  tend  to  your 
exculpation. 

§  1597.   [390.]    The  answer  of  ^e  defendant  to  each  id-.tea). 
of  the  questions  must  be  read  to  him  as  it  is  taken  down,  same  aubject. 
He  may  thereupon  correct  or  add  to  his  answer  until  it 
is  made  conformable  to  what  he  declares  to  be  the  truth. 

§  1598.  [391.]     The  statement  of  the  defendant  must  u..im. 
be  reduced  to  writing  by  the  magistrate  or  under  his  l^^ndSSt,"' 
direction,  and  authenticated  in  the  following  form: —       uSwdl"'"^ 
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1.  It  must  set  forth  that  the  defendant  was  informed 
of  his  rights  as  provided  in  section  1594  [387],  and  that 
after  being  so  informed  he  made  the  statement; 

2.  It  need  not  contain  the  questions  put  to  the  defend- 
ant, but  must  contain  bis  answers  thereto,  with  the  cor- 
rections and  additions,  if  any  are  made; 

3.  It  may  be  signed  by  the  defendant,  hut  if  he  refuses 
to  sign  it,  his  reason  therefor  must  be  stated  as  hp 
gives  it; 

4.  It  must  he  signed  and  certified  to  by  the  magistrate. 
oc^iB.  iBH  §  1599.  [392.]  The  statement  of  the  defendant  is  com- 
petent  testimony  to  be  laid  before  the  srand  jury,  and 

Stuementof      ^         ,         ,  .  .  ,  .  ,        ,    .       ,  , 

wh'ISuM^  u  ""^y  ^  given  in  evidence  against  the  defendant  on  the 


trial. 

M-.}89a.  §  1600.   [393.]    After  the  waiver  of  the  defendant  to 

□  "^iodaurs  ^^'^^  ^  statement,  or  after  he  has  made  it,  his  witnesses, 
witnesneB.       jf  j,q  ppoduce  any,  must  he  sworn  and  examined. 
i''-*'^^'  §1601.   [394.J     The  magistrate  may  exclude  the  wit- 

moy'cxSude    uesses  who  have  not  been  examined  during  the  examina- 
wiineiws.       ijpjj  Qf  (^jjg  defendant,  or  during  the  examination  of  a 
witness  for  the  state  or  the  defendant. 

'''•'*'^ 81602.   [395.]     The  testimony  of  the  witnesses  need 

SJdnSt'S«      not  be  tedueed  to  writing,  except  as  provided  in  section 
wrlMu^"       1649  [343],  but  the  magistrate  must  make  a  memoran- 
dum of  tlie  name  of  each  witness,  his  place- of  residence, 
and  business  or  occupation. 
ii:t«i^  g  1603.   [396.]     The  magistrate  must  keep  the  statB- 

PTOceediQB      ment  and  depositions  taken   on  the  information,  the 
Statement  of  the  defendant,  if  any,  together  with  the 
memorandum  specified  in  sections  1595  [388]  aud  1602 
[395],  until  thoy  are  returned  to  the   proper  court,  and 
must  not  permit  them  to  be  inspected  by  any  person  ex- 
cept the  district  attorney  of  the  county  or  the  attorney 
who  acts  for  him,  and  the  defendant  and  his  counsel. 
ort^in.  MM.         g  jgQ^    ^gg,^  J     ^  violation  of  the  last  section  is  pun- 
vioi«tionof     isbableasft  contempt  by  the  court  having  jurisdiction  of 
OGt.'iTuu.     '^^  crime  charged  against  the  defendant. 
***•  '  11605.   [398.]     The  informant  may  employ  counsel  to 


,v  Google 


Ca.  XXXVII,  g  1608.]    EXAMINATION  OF  THE  CASK 


every  stage  of  the  proceedings;  but  the  distric^t  attorney 

for  the  county,  eitlier    in   person  or  by  eoine  attorney  em'pirT""""' 

authorized  to  act  for  him,  ia  entitled  to  appear  on  behalf 

of  the  state  and  control  and  conduct  the  prosecution. 

g  1606,   [399.]     After  iiearing  the  proofs,  and  the  state-  oeLia,i8M, 

ment  of  the  defendant,  if  he  have  made  one,  if  it  appear  ^-^ 

either  that  a  crime  has  not  been  comiuitted,  or  that  there  whlnaud^ow 
is  no  sufficient  cause  to  believe  the  defendant  guilty 
thereof,  the  magistrate  must  order  the  defendant  to  be 
discharged,  by  an  indorsement  on  the  warrant,  signed  by 
him,  to  the  following  effect:  "  There  being  no  sufficient 
cause  shown  to  believe  the  within-named  A  B  guilty  of 
the  crime  within  mentioned,  I  order  bira  to  be  dis- 
charged," 

§  1607.   [400.]     If  the  arrest  have  been  without  war-  oet !»,««, 
rant,  the  discharge  may  be  made  by  a  certiBcate  in  writ-  - 


ing,  signed  by  the  magistrate,  to  the  following  effect:  "°  ' 
"  There  being  no  sufficient  cause  shown  to  believe  A  B, 
brought  before  me  without  warrant,  guilty  of  the  crime 
of  (designating  it  generally),  I  order  bim  to  be  dis- 
charged." This  certificate  must  be  delivered  to  the  de- 
fend  ant. 

§  1608.    [401.]     If,  however,  it  appear  from  the  exam-  octi»,  law, 

ination  that  a  crime  has  been  committed,  and  that  there  -^ 

is  sufiicient  cause  to  believe  the  defendant  guilty  thereof,  wheu?o't« 
the  magistrate  must  make  a  written  order,  signed  bybini, 
to  the  following  effect:  "  It  appearing  to  me  from  the  tes- 
timony produced  before  me  on  the  examination,  that 
the  crime  of  (designating  it  generally)  has  been  commit- 
ted, and  that  there  is  sufficient  cause  to  believe  A  B  guilty 
thereof,  I  order  him  to  bo  held  to  answer  the  same." 

§  1609.    [402.]     If  the  magistrate  order  the  defendant  0ct.u,i8M, 

to  be  held  to  answer,  as  provided  in  the  last  section,  he 

must  make  out  a  commitment,  signed  by  him  with   his  bow 
name  of  office,  and  deliver  it  with  the  defendant,  to  the 
officer  to  whom  he  is  committed,  or  if  that  officer  be  not 
present,  to   any  peace-officer,   who    must   immediately 
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How  delsnd- 


deliver  tlie  defendant  into  the  proper  custody,  together 
with  tlie  commitment. 

g  IGIO.  [403.]  The  commitment  may  be  in  substan- 
■  tinlly  the  following  form:  — 

"In  the  Name  op  tbk  State  of  OaEQON. 
"  To  the  sheriff  of  the  county  of ,  greeting:  — 

"An  order  having  been  tliis  day  made  by  me,  that  A 
B  be  held  to  answer  upon  a  charge  (designating  it  gen- 
erally),  you  are  therefore  commanded  to  receive  him  in 
your  custody,  and  detain  him  until  legally  discharged. 

"  Dated  at ,  this day  of ,  18—. 

"  0  D,  Justice  of  the  Peace  "  (oraa  the  case  may  be). 

§1611.  [404.]  When  tlie  magistrate  delivers  ttie  de- 
.  fendant  to  a  peace-officer  other  than  the  one  to  whom  he 
is  committed,  as  provided  in  section  1609  [402],  he  must 
first  make  an  indorsement  ou  the  commitment,  signed 
with  his  name  of  office,  to  the  following  effect:  — 

"I  hereby  authorize  and  oomraaad  E  F  to  deliver 
this  commitment,  together  with  the  within-named  de- 
fendant,  to  the  custody  of  the  sberiS*  of  the  county 
of .  0.  D." 

g  1612.  [405.]  The  commitment  must  be  directed  to 
the  sheriff  of  the  county  in  which  the  magistrate  la  sit- 
ting, and  such  sheriff  must  receive  and  detain  the  de- 
fendant, as  thereby  commanded,  in  the  jail  of  hia  county; 
or  if  there  be  do  sufficient  jail  in  the  county,  then  by 
such  means  as  may  be  necessary  and  proper  therefor,  or 
by  confining  him  in  the  jail  of  an  adjoining  county. 

I  1613.  [406.]  If  the  crime  be  bailable,  the  magis- 
trnte  must  admit  the  defendant  to  bail,  by  adding  to  the 
order  mentioned  in  section  160S  [401],  words  to  the  fol. 
lowing  effect:  "  And  I  have  admitted  him  to  bail,  to  an- 
swer in  the  sum  of dollars."     The  defendant  may 

either  put  in  bail,  according  to  the  order  of  admission, 
then  or  afterwards;  but  if  it  be  not  put  in  before  he  is 
delivered  to  the  officer  for  commitment,  the  magistrate 
must  indorse  tlie  amount  of  the  bail  on  the  writ. 

§  1614.     A  magistrate  may,  at  the  time  a  complaint 
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is  made  or  information  laid  before  him  or  a  judge  of  Feb.  21,  is9i, 
tlie  circuit  court  at  the  time  of  the  arraignment  of  a 

1    .        ,        .     .  .....  .      ,.    .  .  UnaerlaliliiK 

defendant  in  a  criminal  action  upon  indictment,  may,  tor miKenar 

on  motion  of  the  district  attorney,  require  eacli  of  such 

persons  as  may  be  deemed  to  be  material  witnesses  on  St.is8i,p.  hl 

behalf  of  the  state  to  give  a  written  undertaking  with 

su^icient  sureties  and  in  such  sum  as  the  magistrate  or 

judge  acquiring  [requiring]  the  same  shall  deem  proper, 

to  the  effect  that  such  person  will  appear  and  testify  on 

behalf  of  the  state  at  tlie  trial  of  tiie  defendant  upon 

fliich  complaint  or  indictment,  or  at  the  examination  of 

tlie  charge  laid  in  such  information,  as  the  case  may  be. 

§  1615.     Wlien    the  magistrate  has  good    reason    to  peb.  21,  isgi, 

believe  at  the  time  of  holding  the  defendant  to  answer 

that  any  of  the  material  witnesses  examined  before  him  i^MranSe 
OD  behalf  of  the  state  will  not  appear  and  testify  at  the 
court  to  which  such  defendant  is  held  to  answer,  unless 
security  therefor  be  given,  he  may  require  such  wit- 
nesses to  enter  into  a  written  undertaking  with  such 
sureties  and  in  such  sum  as  he  may  deem  proper  for  his 
[their]  appearance  at  the  court  to  which  such  defendant 
is  held  to  answer. 

%  1616.    [409.]     Infanta  and  married  women,  who  are  oct.i>,uM, 

material  witnesses   against  the  defendant,  may  in  like  — '■ 

manner  be  required  to  procure  sureties  for  their  appear-  ms"«i"' 
ance  as  provided  in  the  last  section.  re^ui*?"io'' 

§  1617.     If  a  witness  required  to  enter  into  an  under-  p^,,  j,  ^g^, 

taking  to   appear  and    testify,   either    with    or   witliont  ^ . 

sureties,  refuse  compliance  with   tlie  order  for  tluit  jiur-  ^'^'^u'^.'^f^ 
pose,  the  court  or  magistrate  making  such  order  must  '^"■"■"'"ei. 
commit  him  to  tlie  jail  of  the  county  until  he  comply  or 
be  legally  discharged. 

§  1618.   [411.]     When  a  magis  rate  has  discharged  aorti9,i»ei, 

defendant,  or  has   held   him  to  answer,  as  provided  in 

sections  1606  [399],  1607  [400],  and  1G08  [401],  he  must  I,V«Kl™"* 
return  to  the  court  at  which  the  defendant  is  hold  to  an-  remmiin.- 
swer,  at  or  before  the  first  day  of  the  next  term  thereof,  p«per». 
the   warrant,  if  any,  the  statement  and    depositions  of 
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(ul'"'*"'  *^®  informant  and  his  witnesses,  the  statement  of  tho 
I  ~  ~  defendant,  if  he  have  made  one,  the  memoranda  specified 
mis££'to  ^^  sections  1595  [388]  and  1602  [395],  and  all  undertak- 
M«d^g^d  ^^S^  ^^  ^^^  ^^  ^°'^  ^^^  appearance  of  witnesses  taken  by 
P*!**  him. 

CHAPTER  XXXVIII. 


g  1619.  BeauUnoe  to  the  eommiadoii  of  crime,  by  whom  mftde. 

S  1620.  Offloen  of  jostioe  m«y  interiere  to  prevent  eiinu^  and  how. 

S 1621.  Ferwiu  wting  in  their  aid  ve  jnstifiBd. 

S  1622L  InfonufttJoo  of  threktsned  crinMt  before  whom  laid 

S  1623.  Bxuniiiatiou  of  oomplaiiuuit  ftud  witneaMi. 

S  1621.  Warr&nt  of  aireat,  when  iaBosd. 

5  1625.  Wamuit  of  ureat,  to  whom  directed,  form  of,  and  how  Mmd. 
I  1626.  Jurisdictian  of  magiitrate  to  iaeae  wuraiit. 

6  16ZT.  Proceedingt  on  complaint  being  controrerted. 

I  1628.  Conduct  of  the  examinatioD  aa  to  odjonnunait,  eommitment^  and 

bail 

(  1629.  Snbp<Bna»,  when  iaaned. 

1 163(K  Fenona  complained  of  entitled  to  make  atatement  aa  in  eaae  of  oi- 

amlnatiou  oo  charge  of  crime, 

g  1631.  Fenon  oomplained  of,  when  to  be  diaoharged. 

g  16^  Security  to  keep  the  peace,  when  required, 

g  1633.  Qoalificationa  of  auretiea. 

g  1631.  PanoQ  complained  of  to  be  committed  if  aeonrity  not  given. 

g  1635.  Form  of  commitment 

g  163G.  When  commitment   delivered   to  peaoq  officer,   and   indonement 

therefor, 

g  163T.  Breach  of  peace  committed  in  presence  of  conrt  or  magiatnite. 

g  1638.  Person  committed  for  not  giving  seonrity,  how  discharged, 

g  1639.  Undertalung  or  statement  of  oommitment  to  be  transmittwi  to  dr- 

cuit  court. 

g  1640.  Evidence  to  be  transmitted  with  undertaking. 

g  1641.  Undertaking,  when  fc^eiied. 

g  1642.  Proceedings  in  case  of  forfeiture,  how  rsgulatod. 

1 1643.  Proceeding  if  complunant  do  not  appear  in  cironit  conrt. 

g  1644.  Proceeding  in  circuit  court. 

g  1645.  Rights  of  aureties  in  undertaking  to  keep  the  peace. 

g  1646.  When  court  may  require  defendant  to  give  socnrity. 

S  1G47.  Undertaking  to  keep  the  peace  to  include  good  behavior;  cannot  be 

required  except  as  provided  in  this  chapter. 

id.,t4u.  g  1619.   [412.]     Resistance  to  the  commission  of  crime 

Kesiataneeio    may  be  lawfully  made  by  the  party  about  to  be  injured, 
sfonofoille.   or  by  any  other  person  in  his  aid  or  defense, — 
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1.  To  prevent  a  crime  against  his  person; 

2.  To  prevent  an  illegal  attempt,  by  force,  to  take  o 
injure  property  in  his  possession.  ^"'r~ir 

Itorirtnnee  to  commiHion  of  held  that  >  penon  nwy  jutiflaUv 

erims.  —  Se]f-def«iue    in    cases    of  lUy  soother  if    he    hot    reBMoalile 

bomidds:  See  SS 1731-1734  [521-G24],  gTonnd  to  Kpprehsud  a  deugn  oil  the 

and  notes.  part  of  latt^  to  commit  a  telony  on 

Ilie  rata  u  to  the  reaiatanea  whicli  or  do  ioma  great  pereonal  injnrj  to 

a  man  may  nee  in  the  commiwion  of  his  wife,  and  there  shall  be  immiuuit 

a  dime  is  thus  stated:  "  A  man  may  danger  of  such  design  being  accom- 

repel  force  bj   force,  in   defense  of  plished.     Althongh  a  man   may  n 


his  person,  habitation,  or  property,  si  mncli  force  ae  is  neceasary  for  the 
sgainst  one  who  manifeatly  inteads  pnitection  of  his  penoa  or  pmparty, 
oi  endeaTon,  by  violence  or  surprise,  still  he  is  not  entitled,  except  m  ei- 
to  commit  a  known  felony,  each  as  treme  cases,  to  endanger  human  life 
mnrder,  rape,  robbery,  arson,  bar-  or  commit  great  bodily  harm.  A  per- 
glary,  and  ths  lilce,  upon  either.  In  son  cannot  IeiU  anouier  jnstiflatily, 
tiiese  cases  he  is  not  obliged  to  re-  nnleea  necessary  to  save  life  or  limb, 
treat,  but  may  porsne  his  adversary  or  prevent  the  commission  of  a 
nntil  he  has  secured  himself  from  all  great  crime.  So  if  a  person  kill  en- 
danger; and  it  he  kill  him  in  so  doing,  other  to  prevent  the  commission  of  a 
it  is  called  jnstifiable  self-dsfmue  :  trespass,  he  is  gnilty  of  murder:  1 
EastP.  C.  272.  'Xbe  fear  that  a  man  Wharton's  Crim.  L.,  8th  ed.,  sec. 
intends  to  commit  a  crime,  however  4S4.  He  is  not  justified  In  using  ex- 
well  grounded,  unaccompanied  by  treme  measures  when  the  resort  to 
soma  overt  act  indicative  of  such  ia-  moderate  force  wonld  furnish  the 
tention,  will  not  justify  a  UUing  of  required  protection  or  prevent  the 
the  party  by  way  of  prevention:  commission  of  » public  offense,  lliis 
Id. ;  Slonemaa  v.  CommomctalJt,  25  ri^t  to  use  such  resistance  as  may  be 
Gratt.  687,  and  cases  there  cited,  tiecessary  to  prevent  the  commiuioa 
The  ruht  to  defend  one's  person  re-  of  a  crime  is  not  confined  to  the  pre- 
sulta  mm)  necessity:  Peopb  v.  Pool,  vention  of  oSenses  against  his  own 
27  Col.  672.  A  person  may  lawfully  person,  but  sitcndstohisfamily.  orof 
oppose  another  who  is  committing  a  some  member  thereof,  and  also  to  the 
felony,  even  to  the  taking  of  his  life;  protection  of  property  lawfully  in  his 
and  althongh  his  justification  rests  possession  against  any  illegal  attempt 
upon  the  rignt  of  self-defense,  it  also  to  take  or  injure  it :  1  Bishop's  C^im. 
depends  upon  the  authority  with  h.,  sec  SIT;  Statea  v.  Slate,  M^ias. 
which  the  law  inveati  every  man  to  019;  SConanan  v.  ConoMmoealih,  26 
resist  the  commission  of  a  felony:  1  Oratt  8S7;  £rbioto  v.  CommonweaUli, 
Bishop's  Grim.  L.,  sec  819;  Aarw  v.  16  Id.  634;  Paltea  v.  People,  IS  Mich. 
Btatt,  31  Oa.  107;  Stattn  v.  SUOe,  30  314. 
Miss.  GI9.     In  the  latter  case  it  was 

%  1^20.  [418.]     Crimes  may  be  prevented  by  the  inter-  Oct.  is,  uh 
vention  of  the  officers  of  justice, —  

1.  By  requiring  security  to  keep  the  peace;  losuccmsy 

2.  By  forming  a  police  in  cities,  towns,  and  villages,  prevent  cnmo, 
and  by  requiring  their  attendance  at  exposed  places; 

3.  By  suppressing  riots. 

§  1621.  [414.]     When  the  officers  of  justice  act  in  the  J'JiV-i**- 
prevention  of  crime,  other  persons  who  by  their  com-  persons  actfni 
maod  act  in  their  aid  are  justified  in  so  doing.  cera'fusfuSL 

%  1622.   [415.]    An  information  may  be  laid  before  M-,j<it. 
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Oct  U,  UU. 
t41S. 

InlonostloD 

oflhreftlened 
cilme,  beton 
whom  laid. 

pctI9.I«64, 

ProceedlDgBol 
Ice  tontro- 


auy  of  the  magistrates  mentioued  in  section  1548  [342] 
that  a  person  has  threatened  to  commit  a  crime  against 
the  person  or  property  of  another. 

g  1623.  [416.]  When  the  complaint  is  made  to  a 
magistrate,  he  must  examine  the  complainant  on  oath, 
and  reduce  his  statement  to  writing,  and  cause  the  same 
to  be  subscribed  by  him,  and  also  take  the  depositions 
of  any  witnesses  that  the  complainant  may  produce  in 
support  thereof. 

g  1624.  [417.]  Thereupon,  if  it  appear  to  the  magis- 
trate that  there  is  good  reason  to  fear  the  commission 
of  the  crime  threatened  by  the  person  complained  of, 
he  must  issue  a  warrant  for  the  arrest  of  such  person. 

§  1625.  [418.]  The  warrant  must  be  directed  and  exe- 
cuted as  a  warrant  of  arrest,  and  may  be  substantially 
in  the  same  form,  except  that,  instead  of  reciting  the 
commission  of  a  crime,  it  must  recite  the  substance  of 
the  threat  to  commit  one,  according  to  the  information. 

g  1626.  [419.]  A  justice  of  the  supreme  coijrt  has 
authority  to  issue  the  warrant  for  a  threat  made  in  any 
county  in  his  judicial  district,  and  any  other  magistrate 
has  the  like  authority  for  a  .threat  made  within  hia 
county. 

g  1627.  [420.]  When  the  person  complained  of  is 
brought  before  a  magistrate,  if  the  charge  be  contro- 
verted, he  must  take  the  testimony  in  relation  thereto; 
and  the  evidence  must  be  reduced  to  writing  and  sub- 
scribed by  the  witness. 

g  1628.  [421.]  The  magistrate  may  adjourn  the  ex- 
amination, and  commit  the  person  complained  of,  or  take 
bail  or  a  deposit  of  money  in  lieu  thereof,  as  provided  in 
sections  1588  [382],  1589  [383],  and  1590  [384]. 

g  1629,  [422.]  The  magistrate  must  issue  subpoenas 
for  witnesses  for  the  complainant  or  person  complained 
of  if  such  witnesses  be  within  the  county  or  twenty 
miles  from  the  place  where  the  magistrate  is  sitting. 

§  1630.  [423.]  The  person  complained  of  is  entitled, 
if  he  choose,  to  make  a  statement  concerning  the  charge 
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against  him,  as  provided  in  sections  1696  [389],  1597  o^ib,i864, 
[390],  and  1598  [391].  p^^„,^^. 

§1631.   [424.]    If  from  the  examination   it  appear  fj'j^^ J^J^- 
that  there  is  no  good  reason  to  fear  the  commission  of  «'*'«"«'"■ 

the  crime  alleged  to  have  been  threatened,  the  person  — '■ 

complained  of  must  be  discharged;  the  order  for  the  dis-  p'?""'A?|^ 
charge  must  be  indorsed  upon  the  warrant,  and  signed  <i^i'"s«^- 
by  the  magistrate  with  his  name  of  office,  and  may  he  to 
the  following  effect:  "  There  being  no  good  reason  shown 
to  fear  the  commission  of  the  crime  within  mentioned 
by  the  within-named  A  B,  I  order  him  to  be  discharged," 

§  1632.  [425.]  If,  however,  there  be  good  reason  to  u..i*2i. 
fear  the  comjniaBion  of  the  crime,  the  person  complained  S^^ihSjI^o. 
of  must  be  required  to  enter  into  an  undertaking  in  such 
sum,  not  exceeding  two  thousand  dollars,  as  the  magis- 
trate may  direct,  with  one  or  more  sufficient  sureties,  to 
abide  the  order  of  the  next  circuit  court  of  the  county, 
and  in  the  mean  time  to  keep  the  peace  towards  the  peo- 
ple of  this  state,  and  particularly  towards  the  complain- 
ant. 

g  1633.   [426.]     The  sureties  in  the  undertaking  must  id.,j«w. 
have  the  qualifications  of  bail,  and  justify  thereto  as  Qngjiaouon 
provided  in  sections  1472  [269]  and  1473  [270].  oisureUe*. 

§  1634.   [427.]     If  the  undertaking  required  by  section  id.,  axr. 
1632  [425]  be  given,  the  party  complained  of  must  be  ^^°^'^F" 
discharged;  but  if  he  do  not  give  it,  the  magistrate  must  ^secSSJ"**' 
commit  him  to  the  jail  of  the  county,  specifying  in  ""'B^eiL 
the  commitment  the  requirement  to  give  security,  the 
amount  thereof,  and  the  omission  to  give  the  same. 

g  1635.  [428.]     The  commitment  may  be  in  substan-  id.,f  iss. 
tially  the  following  form; — 

"In  the  Name  of  the  State  of  Obeqon. 
"  To  the  sheriff  of  the  county  of ,  greeting: — 

"An  order  having  been  this  day  made  by  me,  that 

A  B  give  an  undertaking  in  the  sum  of dollars,  as 

security  to  keep  the  peace  and  abide  the  order  of  the 
next  circuit  court  for  the  county  aforesaid,  and  the  said 
A  B  having  failed  to  give  such  undertaking,  you  are 
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therefore  commanded  to  receive  him  into  your  castody, 
'  and  detain  him  until  legally  discharged. 

"Dated  at ,  this day  of ,  18 — . 

"C  D,  Justice  of  the  Peace"  (or  as  the  case  may  be). 
§  1636.   [429.]     If  the  sheriff  to  whom  the  commit- 

-  ment  is  directed  be  not  present,  the  magistrate  must 
deliver  the  commitment,  together  with  the  person  com- 
plained of,  to  a  peace  officer,  first  making  an  indorse- 
ment on  the  commitment  similar  to  the  one  specified 
in  section  1611  [404];  and  such  peace  officer  must  then 
deliver  the  commitment  and  person  complained  of  ac- 
cording  to  the  requirement  of  such  indorsement. 

g  1637.  [480.]     A  person  who,  in  the  presence  of  a 

-  court  or  magistrate,  assaults  or  threatens  to  assault  an< 
other,  or  to  commit  an  offense  against  his  property,  or 
who  contends  with  another  with  angry  words,  to  the 
disturbance  of  the  peace,  may  he  ordered  hy  the  court 
or  magistrate,  without  warrant  or  other  proof,  to  give 
security  as  provided  in  section  1632. [425],  or  if  he  omit 
to  do  so,  may  be  committed  as  provided  in  section  1634 
[427]. 

o^i9,i»4,         g  1638.  [431.]    A  person  committed  for  not  giving  an 
undertaking  to  keep  the  peace  may,  at  any  time  there- 

Person  com-         _.  ,,  ,,  .■,■,,,-  ■         ,- 

routed  for  not  after,  upoD  giviug  the  required  undertaking,  be  dis- 

d&*™d-      charged  from  custody  by  the  order  of  any  magistrate 

before  whom  the  information  might  have  been  laid. 

Oct  19,1864.         §1639.   [432.]     An  undertaking  to  keep  the  peace 

must  be  transmitted  by  the  first  day  of  the  term  to  the 

or^Biliemcnfof  next  circuit  court  for  the  county,  by  the  magistrate  to 

tobatrana-       whom  it  is  given:  but  if  the  person  be  committed  for 
milted  to  clt-  °  '^ 

cuitcoan.  want  of  an  undertaking,  the  magistrate  must,  in  like 
manner,  transmit  a  statement  of  the  commitment. 

Ortjio,i86i,  §  1640.  [433.]  With  the  undertaking  or  statement 
mentioned  in  the  last  section,  the  magistrate  must  also 


mttted  In  pm 

ormigliMU. 


Evidence  to  b» 


'charge. 

g  1641.   [434.]     A  person  who  has  entered   into  an 
~  undertaking  to  keep  tlie  peace  must  appear  on  the  fii^t 
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day  of  the  next  term  of  the  cii"cuit  court  for  the  county,  9^^  *"*• 

and  abide  the  order  thereof:  aud  if  he  do  not,  the  court 

must  direct  the  fact  to  be  entered  in  ita  journal,  and  the  5''f'Ju3 
undertaking  is  thereupon  forfeited.     The  undertaking  is 
also  forfeited  upon  the  peraon  complained  of  being  con- 
victed of  a  breach  of  the  peace. 

§  1642.    [435.J     Sections  1492  [289]  to  1496  [293]  in-  o«.».i8h 
elusive,  shall  apply  to  and  govern  the  excusing  of  a  for- 


feiture of  the  undertaking,  the  remission  of  the  forfeit-  ctte  un^erMk- 
ure,  and  tho  prosecution  of  the  undertaking.  uoVm. 

I  1643.    [436.]    If  the  complainant  do  not  appear  at  o^»,im4. 

the  circuit  court,  the  person  complained  of  may  be  dia- ' 

charged,  unless  good  cause  to  the  contrary  be  shown.        do  not  appew. 

g  1644.    [437.]     If  both  parties  appear,  the  court  must  Oct  i»,  bm, 

hear  the  proofs  and  allegations  transmitted  by  the  magis-  — '■ 

trate,  and  such  other  evidence  as  the  parties  may  pro-  drcuitcourt." 

duco,  and  may  either   discharge    the  undertaking  or 

require  a  new  one,  for  a  time  not  exceeding  one  year; 

but  no  person  can  be  compelled  to  attend  as  a  witness 

before  the  court  who  has  been  examined  before  the 

magistrate. 

g  1645.   [438.]    The   sureties  in   an  undertaking  to  Oct.  i9,  uu, 

keep  the  peace  are  entitled  to  the  rights  and  authority  of 

bail,  as  provided  in  chapter  XXV.  of  this  code,  and  may  umId  uaaer^ 
be  exonerated  from  their  undertaking  in  the  manner  tbe  peace, 
therein  prescribed, 

§  1646.   [439.]     The  court  before  whom  any  person  is  Oct.  19,1864, 

convicted  of  a  crime,  which  by  the  judgment  of  such  ~ 

court  is  punished  otherwise  than  by  death  or  imprison-  msy  require 
ment  in  the  penitentiary,  may  require  such  person  to  Bive  security. 
enter  iuto  au  undertaking  as  provided  in  section  1632 
[425],  for  a  period  not  exceeding  two  years,  and  in  de- 
fault thereof  may  commit  him  until  the  undertaking  be 
given  or  the  period  expired. 

§1047.    [440.]     An   undertaking  to  keep  the  peace  Oct.  1^  ish 
shall  be  taken  and  deemed  to  be  an  undertaking  to  be 


provided  in  this  chapter. 
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9  1661.  CouBeqaence  of  refuimg  to  aid  offlcere. 

9  1652.  Magistnto  or  officer  neglectiiig  to  act  guilty  of  mikUnuMur. 

9  1653.  Proceeding*  if  rioten  do  not  disperae. 

6  16Sf.  What  officers  may  order  oat  the  tmUtaiy. 

9  1655.  CoEmnBndiDg  officer  and  troops  to  obey  ord<n. 

9  1666.  Armed  force  to  obey  order*  of  whom. 

9  1G67.  Between  convicting  orders,  which  to  be  obeyed. 

3  1658.  Endeavor  to  diiperse  riotdn  without  loai  of  Ufa. 

3  1659.  If  death  enine  who  deemed  goilty  thereof. 

oct^i9,i8S4.         g  1648.   [441.]    If  it  appear  to  the  governor  that  the 
rr  power  of  the  county  ia  not  aufficient  to  enahle  the  sheriff 

^^°onw  ^  execute  process  delivered  to  him,  he  most,  on  the  ap- 
to  aid  officer,    plication  of  the  sheriff,  order  such  a  military  force  from 

any  other  county  or  counties  as  is  necessary. 
o^iB.  IBM,         §  1649.   [442.]    When  any  persons,  to  the  number  of 
-  three  or  more,  whether  armed  or  not,  are  unlawfully  or 
1  any  country,  cily,  town,  or  village, 
todiaperso.      the  sheriff  of  the  county  and  his  deputies,  the  mayor  of 
the  city,  town,  or  village,  or  chief  executive  officer  or 
officers  thereof,  and  the  justices  of  the  peace  of  the 
county  for  the  precinct  where  the   assemblage   takes 
place,  must  go  among  the  persons  assembled,  or  as  near 
to  them  as  they  can  with  safety,  and  command  them  in 
the  name  of  the  state  of  Oregon  to  disperse. 
Oct  19,1864.         g  1650.    [443.]    If  the  persons  assembled  do  not  imme- 
"~~  diately  disperse,  the  magistrates  and  officers  must  arrest 

got^i«p"SB, to  them,  or  cause  them  to  be  arrested,  that  they  may  be 
punished  according  to  law,  and  for  that  purpose  may  com- 
mand the  aid  of  all  persona  present  or  within  the  county. 
oct.ie,i86i  g  1651.   [444.]     If  a  person  so  commanded  to  aid  the 

■  magistrate  or  officers,  or  any  of  them,  mentioned  in  sec- 

oj  refusing  to    tion  1649  [4421,  neglect  to  do  so,  he  is  deemed  one  of  the 

aid  offlcera.  l         j'       o  ' 

rioters,  and  may  be  treated  and  is  punishable  accord- 
ingly. 
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§  1652.   [445.]     If  a  magistrate  or  officer  having  notice  PjK*^  "**■ 

of  an  unlawful  or  riotous  assembly  mentioned  in  section  — 

1649  [442]  neglect  to  proceed  to  the  place  of  assembly,  o'"'^'  neglect- 
•>r  83  near  thereto  as  he  can  with  safety,  and  to  exercise  ^iJ^em^or 
*rhe  authority  with  which  he  is  invested  for  suppressing 
the  same  and  arresting  the  offenders,  be  is  guilty  of  a 
misdemeanor. 

§  1653.   [446.]     If  the  persona  assembled  and  com-  oct.  lo,  ism. 

manded  to  disperse  do  not  immediately  disperse,  any 

two  of  the  magistrates  or  officers  mentioned  in  section  n^rado^i 

1649  [442]  may  command  the  aid  of  a  sufficient  number 

of  persons,  armed  or  otherwise,  as  may  be  necessary,  and 

may  proceed  in  such  manner  as  in  their  judgment  may 

be  most  expedient  to  disperse  the  assembly  and  arrest 

the  offenders. 

g  1€54.   [447.]     When  there  is  an  unlawful  or  riotous  octiB.i8«, 
assembly,  with  intent  to  commit  a  felony,  or  to  offer  vio-  - 


lence  to  person  or  property,  or  to  resist  by  force  the  laws  may  «?der'out 
of  this  state,  and  the  fact  is  made  to  appear  to  the  gov-  "^' 

ernor,  or  to  a  justice  of  the  supreme  court,  or  to  the 
sberiff  of  the  county,or  mayor  of  the  city,  town,  or  village, 
either  of  those  officers  may  issue  an  order,  directed  to 
the  commanding  officer  of  a  division,  brigade,  regiment, 
battalion,  or  company  of  troops,  to  order  his  command 
or  any  part  of  it  to  appear  at  a  specified  time  and  place, 
to  aid  the  civil  authorities  in  suppressing  violence  and 
enforcing  the  law. 

§  1655.   [448.]     The  commanding  officer  to  whom  the  ^j^"*.  >bm. 
order  is  eiven  must  forthwith  obey  it,  and  the  troops — 

*■  ,  Comniandliig 

required  must  appear  at  the  time  and  place  appointed,  £?f^'^?'"'be 
armed  and  equipped  with  ammunition  as  for  an  engage-  '"^^"' 
ment. 

§  1656.   [449.]    When  an  armed  force  is  called  out  for  oct.  is,  iwi 
the  purpose  of  suppressing  an  unlawful  or  riotous  assem- 


of  the  officers  mentioned  in  section  1654  [447]. 

§1657.   [450.]     Between  conflicting    orders,  that   of  oct.  w,  ibm, 
the  officer  first  mentioned  in  section  1654  [447]  must  be  — '■ 
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Oct^iMSB*.     obeyed  in  preference  to  that  of  one  subaeqoently  enu- 
"~  merated:  and  in  the  absence  of  orders  from  any  of  such 

B«t«Mii  con-  -' 

whicKoS*"'  '^ffi<'firs,  the  orders  of  any  two  justicea  of  the  peace  of 
obeyed.  jjjg  precinct  must  he  obeyed. 

oot».MH         g  1658.   [451.]    Every  endeavor  must  be  made,  both 
~~        :      by  the  civil  officers  and  the  officer  commanding  the 

EndeMor  to         ■'  " 

rio^^wttnoiit  troops,  which  can  be  consistently  with  the  perservation 
louodife.      of  life  gn^  property,  to  induce  or  force  the  rioters  to 

disperse  before  an  attack  is  made  upon  them  by  which 

tlieir  lives  may  be  endangered. 
0^19, 1884,         g  1659.   [452.]     If,  in  the  effort  to  suppress  or  disperse 
any  unlawful  or  riotous  assembly,  or  to  arrest  or  detain 

I(  dMth  enrae,  ,     ,  ,    ,         '  ,        . 

"hoiiswiwd  any  of  the  persons  engaged  therein,  any  such  rioters  or 
other  persons  then  present  as  spectators  or  otherwise  be 
killed  or  wounded,  the  magistrate  and  officers  and  per- 
sons acting  in  their  aid  are  guiltless  thereof;  but  if  anj 
such  magistrate  or  officers  or  persona  acting  in  their  aid 
be  killed  or  wounded,  all  the  persons  engaged  in  such 
assembly  are  guilty  thereof. 


CHAPTER  XL. 
OF  THE  CORONER'S   INQUEST  AND   PROCEEDINGS  THEREON. 
§  1600.    When  and  where  corooar  to  annunoo  juiy  to  hold  inqnesL 
S  1G61.     Oatli  of  jui?. 
g  1B62.     VTitnessei  to  be  siibp<Bnaod. 
S  I9S3.     CooipeUiQK  the  attendoace  of  vitnewe*,  uul  pnaUhiog  thetr  diwb*- 

dience. 
S  1061.     Verdict  of  the  jury,  how  given,  and  what  to  oontain. 
S  IGQG.     TeatimaQy,  how  taken;  and  verdict,  to  whom  delivered. 
S  1660.    TeatimoDj  and  verdiot,  how  diopoaed  of. 
S  1667.     Magiatrate  to  iune  warrtuit  when,  and  proceediogi  thereon. 
S  IGAS.     Proceedings  if  defendaoit  arreoted  before  rerdiat  delivered. 
S  1G69.     Wlien  coroner  to  bury  body, 
g  1670.     Coroner'd  statement  of  AXpenMa  of  inqneat  or  banal,  to  whom  and 

how  made  and  paid. 
I  lG7i.     Inventory  of  property  found  on  dooeaaed. 
g  1672.     Coroner  most  deliver  property  to  codd^  ti 
g  1673.     Diapoaition  of  property  by  treasurer. 
§  1074.    When  and  how  money  paid  to  l^al  n 
g  167S.     Expenses  of  oounty  to  be  first  deducted. 
t  1676.     When  justice  of  the  peace  authorized  to  act  aa  cc 
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g  1660.   [453.]    When  it  becomea  the  duty  of  a  coroner  octiM**, 
to  make  the  inquiry  mentioned  in  section  1027  [996]  of  — — — 
the  Code  of  Civil  Procedure,  he  must  go  to  the  place  j'Here  mroDai 
where  the  dead  or  wounded  person  is,  and  forthwith  J^J^I^tl"''^ 
summon  six  persons,  qualified  by  law  to  serve  as  jurors, 
to  appear  before  him  forthwith  at  a  specified  place,  to 
inquire  into  the  cause  of  the  death  or  wound, 
,    g  1661.   [454.]    When  the  jurors  to  the  nhraber  of  six  og^ia.  i»m. 

appear,  they  must  be  sworn  by,  the  coroner  to  inquire — 

who  the  person  was,  and  when,  where,  and  by  what  means 
he  came  to  his  death  or  was  wounded,  as  the  case  may 
be,  and  into  the  circumstances  attending  the  death  or 
wounding,  and  to  give  a  true  verdict  thereon  according 
to  the  evidence  offered  to  them  or  arising  from  tho  in- 
spection of  the  body. 

§  1662.   [455.]     The  coroner  must   subpcena  and  ex-  Oct.  w.  i864, 

amine  as  witnesses  every  person  who,  in  his  opinion,  has  -; 

knowledge  of  the  material  facts,  and  also  a  surgeon  or  be  i.upiEu«ed. 
physician,  who  must,  in  the  presence  of  the  jury,  inspect  phybiciua. 
the  body  and  give  a  professional  opinion  as  to  the  cause  uor-aon. 
of  the  death  or  wounding. 

g  1663.   [456.]     For  the  purpose  of  subpcenaing  wit-  o«,  u,  ism, 

nesses,  compelling  them  to  attend  and  testify,  and  pun- 

ishing  them  for  disobedience,  a  coroner  is  to  be  deemed  Micndunceoi 
a  m^strate,  with    the  power  and   authority  in    that 
respect  specified  in  chapter  XXIX.  of  this  code. 

§  1664.   [457.]    When  the  examination  is  closed,  the  oj!j'*-i'H 

jury  or  two  thirds  of  their  number  must  give  their  ver- 

diet  in  writing,  and  signed  by  them,  setting  forth,  so  far  jut- 
as  they  know  or  have  good  reason  to  believe,  who  the 
person  killed  or  wounded  is,  and  when,  where,  and  by 
what  means  he  came  to  his  death  or  was  wounded,  and . 
whether  any  person,  and  who,  is  guilty  of  a  crime  thereby. 

g  1665.   [468.]    The  testimony  of  the  witnesses  must  oct.i9,j864, 
be  reduced  to  writing  by  the  coroner  or  under  his  direc-  - 


1 1666.   [459.]     If  the  jury  find  that  a  crime  was  com-  oct,  h, 
mitted  in  the  killing  or  the  wounding,  the  coroner  must  — — 
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forthwith  deliver  tho  testimony  and  verdict  to  a  magis- 
trate of  the  county  authorized  to  issue  a  warrant  of 
arrest  on  an  information,  but  if  the  jury  do  not  so  find, 
he  must  return  the  same  to  the  clerk  of  the  county  court. 

§  1667.  [460.]  If  the  verdict  of  the  jury  also  chaise 
a  person  with  the  commission  of  the  crime,  the  magis- 
trate to  whom  the  same  is  delivered  must  forthwith 
issue  a  warrant  for  the  arrest  of  such  person,  as  on  an 
information,  and  when  the  defendant  is  hrought  before 
him  must  proceed  to  examine  the  charge  contained  in 
the  verdict,  and  hold  the  defendant  to  answer  or  dis- 
charge him  therefrom,  in  the  same  manner  in  all  re- 
spects as  upon  a  warrant  of  arrest. 

g  1668.  [461.]  If,  however,  the  defendant  be  arrested 
before  the  testimony  and  verdict  is  delivered  or  returned 
as  directed  in  the  last  two  sections,  then  the  coroner 
must  deliver  the  some  to  the  magistrate  before  whom 
the  defendant  is  brought. 

g  1669.  [462.]  When  a  coroner  shall  hold  an  inquest 
upon  the  body  of  a  sttanger  or  pauper,  and  no  friend  or 
relative  appears  to  claim  the  body  for  burial,  the  coroner 
must  cause  the  same  to  be  plainly  and  decently  buried, 
and  the  expense  of  such  burial  must  be  paid  by  the 
county  where  the  body  is  found. 

g  1670.  [463.]  The  coroner  must  return  to  the  county 
court  a  written  statement,  verified  by  his  own  oath,  of 
the  expense  of  any  inquest  or  burial  held  or  made  by 
him,  which  account  must  be  audited  and  paid  to  the 
persons  to  whom  the  items  thereof  are  due,  in  the  same 
manner  as  ordinary  claims  against  the  county. 

g  1671.  [464.]  If  money  or  other  property  be  found 
on  the  body,  the  coroner  must  make  an  inventory  of  it, 
and  take  the  same  into  his  possession,  which  inventory 
he  must  verify  and  return  to  the  county  court  with  the 
account  specified  in  the  last  section. 

§  1672.  [465.]  The  coroner  must,  within  thirty  days 
from  the  inquest,  deliver  the  money  or  other  property  to 
the  county  treasurer;  and  if  he  fail  to  do  so,  the  treasurer 
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must  proceed  against  him  for  its  recovery  by  a  civil  ac-  o«^m.  um. 
tion  in  the  name  of  the  county.  ~~' — ~— 

g  1673.   [466.]     Upon  the  delivery  of  the  money  to  the  pci^w,  ibm. 
treasurer,  he  must  place  it  to  the  credit  of  the  county. 

,  „    .  Diiposillon  of 

If  it  be  other  property,  he  must  sell  it  as  upon  execution,  property, 
and  after  deducting  the  expenses  of  sale,  place  the  pro- 
ceeds to  the  credit  of  the  county. 

g  1674.     [467.]      If  the   money  in  the  treasury  beort;i».  isH 

claimed  within  six  years  from  the  date  of  the  deposit 

thereof,  by  the  legal  representatives  of  the  deceased,  upon  ho*  m™«y 
satisfactory  proof  thereof,  the  county  court  must  order 
the  same  to  be  paid  to  such  representatives. 

g  1675.   [468.]     Before  making  the  order  provided  for  oam. ibm. 
in  the  last  section,  the  county  court  must  deduct  from  ~ 


the  amount  deposited  in  the  treasury  all  the  expenses  ?"'''yi^  ^^ 
incurred  by  the  county  in  relation  to  the  matter,  and 
direct  the  remainder,  if  any,  to  be  paid. 

g  1676.    [469.]     If  the  office  of  coroner  shall  be  vacant,  J-J^"-  ^^ 
or  the  coroner  for  any  reason  be  unable  to  act,  or  be  ~    ~~, 
absent  from  the  county,  any  justice  of  the  peace  of  the  Jj  ^^^  "* 
county  is  authorized  and  required  to  perform  the  duties 
hereby  required  of  such  coroner. 


CHAPTER  XLI. 

OP  SKABCH-WAEEAKTS,  AND  PROOBBDINOS  THBBBON. 

j  1677-  '  Who  has  anthority  to  iaaue  Hsarch-WBirant. 

g  1678.  Upon  wbftt  groiuids  tearcb-worcaDt  may  iwne. 

i  1679.  Ooly  to  iaaue  upon  probable  caoBe,  supported  by  affidavit. 

%  IGSO.  Eiaminatioa  of  complainant  and  bis  iritnesBes. 

%  IGSl.  Hagiitntto,  wheu  to  issue  warrant,  form  of. 

1 1682.  Search -irarraiit  in  CBa«  of  crnelty  to  utimala. 

%  1683.  Power  of  officer  in  executiug  search-warrant. 

}  1684-  Officer  must  give  receipt  for  proparty  taken. 

S  1C85.  Property,  when  delivered  to  magistrate,  how  disposed  of. 

f  1686-  Within  what  time  warrant  mnst  be  exocnted  and  retamed. 

S  1687.  Return  of  wamnt  and  delivery  of  property. 

3  1688.  Magistrats  to  give  certified  copy  of  inveotory  Ui  whom. 

1 1689.  Proceedings,  if  grounds  of  issuing  warrant  controverted. 

f  1690.  Property,  when  to  be  restored. 
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1 1691.     Betnm  of  mAgUtnte  to  comi  hkviog  jorUdictba  of  crime. 

%  1692.     PenoD,  malleioiiBly  and  withont  oaoM  piocnring  SMrch-WMnnt, 

guilty  of  a  misdeiiwanor. 
S  1693.     Penoo  cluuged  with  crime,  wheo  he  may  be  saatched. 
S  1691.     When  property  taken  cm  search-waRaat  to  be  deabv;ed. 

§  1677.   [470.]     A  magistrate  authorized  to  issue  a 

-  warrant  of  arrest  has  authority  to  issue  a  search-war. 

rant,  directed  to  a  peace  officer,  commanding  him  to 

search  for  personal  property  at  any  place  within  his 

county,  and  bring  it  before  the  magistrate. 

§  1678.   [471.]     A  search-warrant  may  be  issued  upon 
~  either  of  the  following  grounds: — 

1.  When  th^  property  was  stolen  or  embezzled;  in 
which  case  it  may  be  taken,  on  the  warrant,  from  any 
house  or  other  place  in  which  it  was  concealed  or  may 
be  found,  or  from  the  possession  of  the  person  by  whom 
it  was  stolen  or  embezzled,  or  of  any  other  person  in 
whose  possession  it  may  be; 

2.  When  the  property  was  used  aa  the  means  of  com- 
mitting a  felony,  in  which  case  it  may  be  taken,  on  the 
warrant,  from  any  house  or  other  place  in  which  it  is 
concealed  or  may  be  found,  or  from  the  possession  of 
the  person  by  whom  it  was  used  in  the  commission  of 
the  oflfense,  or  of  any  other  person  in  whose  possession 
it  may  be; 

3.  When  the  property  is  in  the  possession  of  any  per- 
son, with  the  intent  to  use  it  as  the  means  of  committing 
a  crime,  or  in  the  possession  of  another  to  whom  he  may 
have  delivered  it,  for  the  purpose  of  concealing  it  or  pre- 
venting its  being  discovered,  in  which  case  it  may  be 
taken  on  the  warrant  from  the  possession  of  such  per- 
son, or  of  the  person  to  whom  he  may  have  so  delivered 
it,  or  from  any  house  or  other  place  occupied  by  them 
or  under  their  control,  or  either  of  them. 

§  1679.  [472.]  A  search-warrant  cannot  be  issued  bat 
upon  probable  cause,  shown  by  affidavit,  naming  or  de- 
scribing the  person,  and  describing  the  property  and  the 
place  to  he  searched. 
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g  1680.   [473.]    The  magistrate  must,  before  issuing  cw^l  m,  wm. 
the  warrant,  examine,  on  oath,  the  complainant  and  any  - 


witnesses  he  may  produce,  and  take  their  depositions  in  of  oomnutD- 
writing,  and  cause  them  to  be  subscribed  by  the  parties  w!tne«*e». 
making  them. 

§  1681.   [474.]    Thereupon,  if  the  magistrate  be  satis-  oct.i9.i8H 
fied  that  there  is  probable  cause  to  believe  in  the  exist- 


$171. 


ence  of  the  grounds  of  the  application,  he  must  issue  the  tntltou^ 

warrant,  which  may  be  in  substantially  the  following 

form:  — 

"County  op Form  of. 

"IH  TSm  KAHB  OF  THB  STATB  Or  OBBOOR. 

"To  any  sheriff  or  coiutable  of  the  county  of  ■,  greeting: 

"  Information  on  oath  having  been  this  day  laid  before 
me  (stating  the  particular  grounds  of  the  application,  ac- 
cording to  section  1678  [471]),  you  are  therefore  hereby 
commanded,  at  any  time  in  the  day  or  night,  to  make  im- 
mediate search  on  the  person  of  A  B  (or  in  the  bouse  sit- 
uated— describing  it — or  any  other  place  to  be  searched, 
with  reasonable  particularity,  as  the  case  may  be),  for  the 
following  property  (describing  it  with  reasonable  partic- 
ularity), and  if  you  find  the  same,  or  any  part  thereof,  to 
bring  it  forthwith  to  me  at  (stating  the  place). 

"Dated  at ,  this day  of ,  18—. 

"0  D,  Justice  of  the  Peace"  (or  as  the  case  may  be). 

§  1682.     When  complaint  is  made  on  oath  or  aflirma-  Feb.  ao,  ims. 
tion,  before  any  magistrate  who  is  authorized  to  issue  Uwaoiisss, 


and  has  reasonable  cau^e  to  believe,  the  law  in  relation  wmrant  tn 
to  cruelty  to  animals  has  been  or  is  being  violated  in,  io«ntmBi». 
at,  or  near  any  particular  building,  place,  or  location, 
such  magistrate  shall,  if  satisfied  that  there  is  reasonable 
cause  for  such  belief,  issue  a  search-warrant,  authorizing 
any  sheriff,  deputy  sheriff,  constable,  or  police  officer  to 
search  such  building,  place,  or  locality. 
§  1683.   [475.]     In  the  execution  or  service  of  a  search-  oct,  lo,  leu, 

warrant,  the  officer  has  the  same  power  and  authority,  — 

in  all  respects,  to  break  open  any  door  or  window,  to  use 
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all  necesaary  and  proper  means  to  overcome  any  forcible 
resistaDce  made  to  him,  or  to  call  any  other  person  to 
his  aid,  that  he  has  in  the  execution  or  service  of  a  war- 
rant of  arrest. 

§  1684.  [476.]  When  the  officer  takes  property  under 
the  warrant,  he  must  give  a  receipt  for  the  property 
taken,  specifying  it  in  detail,  to  the  person  from  whom 
he  takes  it  or  in  whose  posaesslon  it  is  found,  or  in  the 
absence  of  any  person  he  must  leave  it  in  the  place 
where  he  found  the  property. 

§  1685.  [477.]  When  the  property  is  delivered  to  the 
magistrate,  he  must,  if  it  was  stolen  or  embezzled,  dis- 
pose of  it  as  provided  in  sections  1531  [327],  1532  [328], 
and  1535  [831];  but  if  it  were  taken  on  a  warrant  issued 
on  the  grounds  stated  in  subdivisions  2  and  3  of  section 
1678  [471],  he  must  retain  it  in  his  possession,  subject 
to  the  order  of  the  court  to  which  he  is  required  to  return 
tlie  proceedings  before  him,  or  any  other  court  in  which 
tho  crime  in  respect  to  which  the  property  was  taken  is 
triable. 

§  1686.  [478.]  A  search-warrant  must  be  executed 
and  returned  to  the  magistrate  by  whom  it  was  issued 
within  ten  days  from  its  date,  unless  such  magistrate, 
before  the  expiration  of  such  time,  shall,  by  indorsement 
thereon,  extend  the  time  for  five  days.  After  the  expira- 
tion of  the  time  herein  prescribed,  the  warrant,  unless 
executed,  is  void. 

§  1687.  [479.]  The  officer  must  forthwith  return  the 
warrant  to  the  magistrate,  and  deliver  to  him  a  written 
inventory  of  the  property  taken,  made  publicly  or  in  the 
presence  of  the  person  from  whose  possession  it  was 
taken,  and  of  the  applicant  for  the  warrant,  if  they  be 
present,  verified  by  the  oath  of  the  officer,  to  the  follow- 
ing effect: — 

"  I,  A  B,  the  officer  by  whom  this  warrant  was  exe- 
cuted, do  swear  that  the  above  inventory  contains  a  true 
and  detailed  account  of  all  the  property  taken  by  me  on 
the  warrant."' 
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g  1688.   [480.]     The   magiatrate  must    thereupon,  if  o«^».  !»*■ 
required,  deliver  a  certified  copy  of  the  inventory  to  the  utstttnuto' 
person  from  whose  possession  the  property  was  taken  ^MMa/j^'L 
and  to  the  applicant  for  the  warrant.  whom, 

§  1689.    [481.]    If  the  person  from  whose  possession  id.,4ttL 
the  property  was  taken  controvert  the  grounds  of  issu-  Proceed!™" 
ing  the  warrant,  the  magistrate  must  proceed  to  examine  iMuingwar- 
the  matter  by  taking  testimony  in  relation  thereto.  Torted. 

§1690.   [482.]    If   it  satisfactorily  appear  that   the  u..i4»i. 
property  taken  is  not  the  same  as  that  described  in  the  Property, 
warrant,  or  that  there  is  no  probable  cause  for  believing  retioied. 
the  existence  of  the  grounds  on  which  the  warrant  was 
issued,  the  magistrate  must  cause  it  to  be  restored  to  the 
person  from  whom  it  was  taken. 

§  1691.   [483.]     The  magistrate  must  annex  together  id.,  948s. 
the  depositions,  the  search-warrant  and  return,  and  the  Return  or 
inventory,  and  return  them  to  the  next  court  of  the  fJ^itafV'"' 
county  having  jurisdiction  of  the  crime  in  respect  to  "'ori'"^- 
which  the  search-warrant  was  issued,  at  or  before  the 
first  day  of  the  term  thereof. 

§  1692.   [484.]     A  person  who  maliciously  and  without  id.. «« 
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probable  cause  procures  a  search-warrant  to  be  issued  wbenperM 
and  executed  is  guilty  of  a  misdemeanor.  ieareh  w 

§  1693.   [485.]     When  a  person  charged  with  a  crime  '°'«fleni< 

is  supposed  by  the  magistrate  before  whom  he  is  brought  — ^ • 

to  have  upon  his  person  a  dangerous  weapon,  or  any-  ehnrged  with 
thing  which  may  be  used  as  evidence  of  the  commission  ''!5™'^'f.P^ 
of  the  crime,  the   magistrate   may  direct  him   to  be  n>«iBiraie. 
searched  in  his  presence,  and  direct  the  weapon  or  other  DUposiuonot 
thing  to  be  retained,  subject  to  his  order  or  the  order  of 
the  court  in  which  the  defendant  may  be  tried. 

§  1694.   [486.]     When  any  goods  or  things  are  taken  id..{. 


on  a  search-warrant,  the   manufacture,  sale,  or  use  of  whenpropetty 
which  are  prohibited  by  the  laws  of  this  state,  the  magis-  "^^tiobe 
trate  before  whom  they  are  brought  must  direct  the  of-  ^eswoyed. 
ficer  to  destroy  them,  which  direction  the  officer  must 
obey,  and  make  return  thereof  on  the  warrant. 
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CHAPTER   XLU. 
OF  mooEBDmos  m  relation  to  FuuirrvES  fbou  justice. 

i  169S.  Goremor  ti>iipp<Hi)t«geikt.to  demanil  fogiliTe  from  juatice. 

g  1G96.  Ooremor  may  require  report  from  diitrict  attonu?. 

9  1697.  P&fmeDt  of  ezpeniei  of  agenL 

%  1608.  Fngittve  from  jmtice,  when  to  be  delivered  up  by  governor, 

%  1699.  When  fagitiTe  not  to  be  delivered,  and  when  he  mtty  be. 

%  1700.  Report  of  district  attorney  in  raUtioD  to  cortody  of  fogitiTei 

S  1701.  Whea  and  to  whom  governor  to  iwaa  wamnt  for  kneet. 

§  1702.  Execntive  wuramt  to  direct  officera  and  magiatntu  to  aid  in  ite  •»- 

cntdon. 

i  1703.  Hagiatiate  may  iisne  warrant  for  arreat  of  fogitivs. 

g  1704.  Proceeding  for  arreat  and  oommitmentof  fngitive  b«fo(«  mafpatratc^ 

how  regnlated. 

3  170S.  When  magiitnte  to  oommit,  and  for  what  time. 

C  1706.  Magistrate  m&y  admit  paraon  axretted  to  baiL 

1 1707.  Magiitiate  to  giro  Aotioe  to  governor  of  commitment. 

1 170S.  Ferton  arrested  to  be  diaoharged,  nnleaa  taken  under  execntive  wu^ 

1 1700.     Feraon  oaosing  arreat  liaUe  for  ooats  and  ezpenaea;  irtien  penoo 
oommitted  may  be  diwhacged  for  want  of  payment  of  jail  fees. 

oot^i».ieH         §  1695.   [487.]    Whenever    a    person    charged    with 
t  ;       treason,  felony,  or  other  crime  in  this  state  shall  flee 

S'SSmanff'"'  fpom  justice,  the  governor  of  this  state  may  appoint  an 
jufuce."  ^"    agent  to  demand  such  fugitive  of  the  executive  author- 
ity of  any  state  or  territory  of  the  United  States  in  which 

10Or,470.  ,''  I,      r  J 

he  may  be  found. 

IPugitivea  from  juatlce  gaavr-  the  Uw  of  each  state,  and  state  oS- 

ally:  See  on  article  in  3  Grim.  Law  oen  whose  dnty  it  is  to  adjudicate  w 

Mas.  787 ;  and  see  the  note  to  Maiier  execnte  the  laws  are  governed  bj  it 

qf  Frller,  67  Am.  Dec.  389;  and  an  the  same  aa  by  every  other  law  in 

..  ■    -    ~™.    .  «      .  ^       —  .,,-  force;    MaOer   of  Somaine,   23   QJ. 

ess.     The   particular    object   to   be 

Uonautntion,  ante,  p.  aa.  effected  by  the  conatitntional  provis- 

Extra^Son   gnerally.  — The    right  ion  just  cited  is  to  supply  the  defect 

of  eitraditioD    between  the  several  in  the  admiaiHtration  of  criminal  joa- 

statcs  of   the   United  States  ia   de-  tice    resoltiog    from   the    rale    that 

rived  from  article  4,  section  2,  of  the  courts  have  no  control  over  offenses 

federal  constitution,  which  provides  committed  beyood  their  jurisdiction, 

that  "a  person  charged  in  ooy  state  The  state  to  which  the  fugitive  ea- 

with  treason,  felony,  or  other  crime,  copes   having  no  power  to  try  the 

who  shall  flee  from  justice,  and  be  onenao,  it  was  enjoined  by  the  .con- 

fonnd  in  another  state,  shall,  on  de-  elitution  to  surrender  him  to  the  stale 

numd  of  the  executive  authority  of  baviog   jurisdiction,   simply   on   de- 

the  state  from  which  he  fled,  bade-  mand,  in  order  that,  within  the  United 

livered  up  to  be  removed  to  the  state  States,  the  admioiatratian  of  criminal 

having   jurisdiction    of   the  crime."  justice  might  bo  perfect:   Brmra  v. 

Thia  provision,  being  a  part  of  the  Maryland,  12  Wheat,  413,  437.    The 

BQpreme  law  of  the  land,  u  a  part  of  statu  can  paas  no  kwa  incousistait 
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with  this  canstitational  provision,  or  &  law  of  the  state,"   "every  offense  Oet-UlSBi 

with  tha  l^iaLition  of  Congrasa,  tor  mads  pnniehable  by  a  law  o[  the  stato  t*"' 

ita  execatdon.     Both  are  parts  of  "the  ia  whidj  it  wa*  ooinmitted,''  "everj 

■Dpremo  kvof  the  land,    and  oeitber  ofiense  known  to  the  law  of  the  state 

can  be  invaded  or  superseded  by  the  from  which  the  partj  charged  bad 

legislative  power  of  the  states;  Spear  fled,""withontany  eiceptioaastotbe 

on  Extradition,  243.     8ae  the  subject  character  and  nature  of  the  crime  ": 

recently   diacnssod,  with  respect    to  Contrnonxorallh  v.  Denniaon,  21  How, 

the  power  of  tUte  courts  over  the  C6,  99-103,  pw  Taney,  C.  J.;  1  Bish- 

person  of  one  held  on  a  writ  iasned  op's  Crim.  Proc,  sea.  220.     Tha  ob- 

purauont  to  a  reqoiaition  from  the  jeiitofconnectiu^thewi)rds"treason" 

governor  of  another  atata,  in  the  van-  and  "felony"  with  the  words  "other 

oua    phaaea  of   the  celebrated   Robb  crime"  was  for  the  purpose  of  exclud- 

Ca»e,  as  reported  in  64  CaL  43],  S.  C,  ing    tho  poasible    construction    that 

9  Saw.  56^  and  in  the  ■upieme  conrt  political  offenders  were  not  to  be  snr- 

of  the  United  States,  under  the  title  rendered  the  same  as  others:  Common- 

of  Robb  V.  Comtolly,  111  U.  S.  G24.  looi^v.  Dtrnmon,  24  How.  CG.     Mia- 

"Pcrma  ^haryat." ^Tha  constitn-  demeanoiB  are  included  as  well  aa 
tion  of  the  United  States  nowhere  de-  felonies:  Morton  v.  Stimier,  48  Ind. 
fines  the  word  "charged,"  as  used  in  123;  People  v.  Brady,  SO  N.  Y.  182, 
■ectioD  2  of  artide  4  (and  likevrise  ISS;  Broum'a  Cate,  112  Mass.  400.  So 
uaed  in  tbe  above  section),  or  tella  if  tha  criminal  act  be  such  in  the  state 
how  the  charge  should  be  made  or  demanding  the  fugitive,  although  not 
anthenticated.  Cooerees,  however,  in  the  Gtate  surrendering,  it  is  soSi- 
br  aa  act  passed  February  12,  1703,  cient:  Johnalon  t.  Bilei/,  13  Ga.  97; 
the  substance  of  which  has  been  re-  In  re  Vooriees,  32  N.  J.  L.  141. 
enacted  assectioii  C278of  the  Revised  H'Ao  i*  fv^&ie  from  jattice.  — One 
Statutes,  provided  that  the  charge  who  "flees  from  justico"  is  one  who 
mn$t  bo  in  the  form  of  "an  indict-  commits  a  crime  in  the  state  making 
.  ment  found  or  affidavit  made  before  a  tho  demand  and  flees  to  tiie  other 
magistrate  of  any  state  or  territory"  state:  Ee parte Smiili,  3  McLean,  121; 
in  which  the  crime  is  alleged  to  have  In  re  Heyvxtrd,  1  Sand.  701.  It-  ia 
been  committed,  and  thit  "acopy"  sufficient  to  constitute  a  fleeing  that 
of  snch  indictment  or  affidavit,  "cer-  the  person  charged  with  crime  haa 
tifled  as  authentic  by  the  governor  or  gone  beyond  the  jurisdiction,  so  that 
chief  magistrate  of  the  state  or  terri-  there  has  been  no  reasonable  oppor- 
toiy  from  whence  the  person  so  tuoity  to  prosecute  him  since  the  facts 
chased  haa  fled,"BhnU  bo  produced  wereknown;  and  it  ia  immaterial  that 
OS  evidence  that  the  charge  has  beeu  he  haa  gone  to  tho  place  of  his  domi- 
made  in  the  proper  moaner:  Spear  on  rile:  Kmg^niry't  Coat,  106  Moss.  223. 
Extradition,  231.  Tliis  act  was  de-  So  when  a.  person  infringes  the  crimi- 
dared  conatitutJonal  in  Prigg  v.  Com-  nal  laws  of  a  state,  and  deporta  there- 
fnoRueaOA,  IG  Pot.  639,  "in  all  its  from  without  waiting  to  abids  the 
leading  provisions."  The  executive  cousequencesof  snchact,  hoisafugi- 
is  the  solo  judge  of  the  authenticity  of  tiva  from  justice  within  the  meaning 
the  affidavit:  Malta'  qf  Maneheater,  5  of  theconatitutionalprovisioninqnea- 
CaL  237.  tion:  Matter  ^  Vooi-hett,  32  N.  J.  L. 

For   vAat    nffejut*. — The    clause,  141.     Whether  a  person  who  commits 

"charged    witt    treason,   tdouy,   or  a  crime  in  a  state  in  which  he  is  not 

other  crime"  (as  used  both  in  the  personally  present  con  be  transferred 

United  States  constitution  and  in  the  against  tiis  will  to  tho  place  of  its 

above  section),  embraces  every  act  for-  commiaaion,  to  be  tried,  is  stated  by 

bidden  and  made  punishable  by  tha  Mr.  Bishopnot  tohavcbeonjudicioUy 

law  of  the  state,  and  the  right  of  a  determined:  1  Bishop's  Crim.  Proc., 

state  to  demand  the  surrender  of  fugi-  sec.  220;  see  Stale  v.  Cliapin,  17  Ark. 

tivee  from  jnsdee  extends  to  oil  cases  661 . 

of  tho  violation  of   its  orimbal  law:         "Demand  nf  the  exteutm."  —  The 

People  V.  Brady,  66  N.  Y.  1S2;  Mor-  language  of  the  constitution  is,  that 

ton  V.  Sttnner,  46  Ind.  123;  Taylor  v.  the  delivery  of  a  fugitive   criminal 

Tamlor,    10  Wall.  366;   Jolinaloa  v.  must  be  mode  "on  demand  of  the 

BUey,  13  Go-  97;  Maiier  oj   Voorhees,  executive  authority  of  the  state  from 

32N.J.L.  141.    Itembracos  "every  which  he  fled."     Mr.   Spear  states 

Oct  forbidden  and  maite  punishable  by  this  demand  to  be  "a  fonnal  written 
66 
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and  offlcial  applic«tioa  made  by  the  Matttr  qf  Moh^oiUt,  5  C&L  337.  It 
governor  of  toe  atate  or  territoiy  in  is  not  necessary  that  the  affidavit 
which  the  crime  ia  charsed  to  have    should  set  forUi  Qie  crime  charged 


been  committed,  upon  toe  governor  with  ^1  lemkX  exactness  necooary  to 
o£  the  abate  or  territory  to  which  the  bo  obaerved  in  an  indictment.  ■*'  " 
criminal  is  oasumed  to  have  fled,  aud  distinctly  charge  the  coiDmiaaii 
in  which  he  ia  foand.  The  order  of  an  offense,  it  ia  all  that  is  nece: 
the  oooatitation  ia  demand  first  and  Malier  of  itrattAattr,  aajra;  Dant'a 
delivery  afterwards":  Spear  on  Ei-  Caee,  122  Maaa.  324.  Nor  need  it 
tradition,  2G3.  Without  sncb  de-  state  that  the  prisoner  is  a  fagitiTo 
mond,  no  eiecntive,  acting  under  from  justice:  Da^'tCat,  mpra.  It 
this  authority,  lias  any  power  to  make  has  been  nniformly  held  by  the  comia 
a  delivery.  The  arrest  of  the  fugl-  that  the  reqairenients  of  the  law  re- 
tive  and  his  detention  by  an  order  of  latiag  to  the  evidence  of  the  charge 
the  court  doea  not  of  itself  give  any  shalt  ba  strictly  complied  with,  aa  in- 
executive  jurisdiction  over  the  case:  dispensable  to  the  legality  of  the  de- 
Id.  The  power  must  proceed  from  mand  aod  resultiiig  obligation  of  da- 
the  demand,  and  nothing  olao:  BoOs  livery;  Spear  on  Eitradition,  2C8; 
V,  WUlUcma,  17  B,  Mon.  G87.  It  must  Ex  parte  Thornton,  9  Ten.  635;  5ofo- 
oIbo  appear  that  judicial  proceedinKS  maa'a  Case,  I  Abb.  Pr,,  N.  S.,  347. 
have  been  commenced  against  the  Rtleaae  on  haheat  mrpai.  —  The 
person  demanded,  in  the  state  from  courts  will  Inquire  on  hahtat  eorjnu 
wbicb  tbo  demand  b  made:  Ex  parte  whether  tho  prisoner  ia  properly  de- 
WkUe,  49  Cal.  433.  tained:  Ex  parte  Smit/i,  3  McLean, 
Evideiux  pf  diarge. — The  evidence  121;  la  re  Manehtater,  5  Cal.  237. 
required,  that  a  person  whose  dcliv-  Where  tho  return  to  a  writ  of  Aofimu 
eiy  is  demanded  bas  been  charged  eorpaa  sets  forth  tho  fact  that  the 
with  the  commission  of  a  crime,  ia  "  a  party  is  a  fngitive  from  joaticc,  that 
copy  of  an  indictment  found  or  an  he  waa  demanded  aa  auch,  and  was 
afiidavit  made  before  a  magiatrate  of  arrested  and  committed  for  tbe  por- 
any  state  or  territory,  chargine  the  pose  of  being  surrendered,  tho  only 
person  with  having  committed  the  mqniry  is,  whether  the  provisions  of 
particular  crime  therein  act  forth,  the  act  of  Congrcsa  of  1793  have  been 
This  copr  must  be  "certified  as  an-  complied  with.  If  it  appear  that  the 
thentic  by  tho  governor,  or  other  papers  presented  to  the  executive,  and 
chief  inagjstrate,  of  tbe  state  or  ter-  uponwhich  the  renrlition  of  the  person 
ritory  from  whence  tho  person  so  as  a  fugitive  from  justice  iii  demanded, 
charged  has  lied":  U,  8.  B.  S.,  sec.  are  iu  form  aud  substance  sufficient 
&'27S.     Three  things  are  necessary  to  to  authorize  the  issuing  of  the  oxecu- 

KB  the   executive    Jurisdiction;    1.  tive  warrant,  the  prisoner  will  be  re- 

e  fugitive  must  be  demanded  by  manded:  People  v.  Bnulif,  56  N.  Y. 

the  executive  of  thestate  from  which  182i  Stale  v.  Sdilemn,  4  Horr.   (Del) 

he  ilad;  2.  A  copy  of  the  indictment  577;  Matter  qf  ilandietter,  5  CoL  S37. 

found,  or  an  amdavit  made  before  a  On   such   a  return   being   made,   the 

ma^trate,  charging  the  fugitive  with  facta  and  circumstances  of  the  otlegad 

bavmg  committed  the  crime;  3.  Such  offense  with  which  tho  party  atanda 

copy  of  the  indictment  or  affidavit  charged    cannot    be    inquired    into: 

must  be  certified  as  authentic  by  the  State  v.  Sehieam,  4  Harr.  (Del.)  577; 

executive:  MaiUr  of  Clark,  9  Wend,  see  JVif/iofci  v.   Cornelias,  7  Ind.    611; 

212;  BeRtMer,!  khh.  Pr.,  N,  S.,  67.  MatUr  of  Clarl.  9  Weud.Sli     Mere 

The  executive  ot  tho  state  issuing  tbe  formal  defects  in  tbe  indictment  will 

requisition  ia  the  only  proper  ind^e  not  entitle  the  prisoner  to  bia  dia- 

of  tbe  authenticity  of  the  affidavit:  charge:  Davia'a  Cam,  122  Uaaa.  334. 

§  1696.  [488.]     Before  appointing  such  agent  the  gov- 
"  ernor  may  require  the  district  attorney  of  tbe  county  to 


diency  of  allowing  the  application. 
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g  1697.   [489.]    The  account  of  the  agent,  embracing  o^w.  i»m. 

his  actual  expenses  incurred  in  performing  the  service, ■ ■ 

must  be  paid  by  the  state,  after  being   audited  and  eipeneeaoc 
allowed  as  other  claims  against  the  state. 

g  1698.    [490.]     A  person  charged  in  any  state  or  ter-  Oct^io.  ibm, 

ritory  of  the  United  States  with  treason,  felony,  or  other  ■ — — 

crime,  who  shall  flee  from  justice  and  be  found  in  this  lu^^",  «i>en 

'  •  to  be  delivered 

state,  must,  on  demand  of  the  executive  authority  of  the  e^ioJ^' 
state  or  territory  from  which  he  fled,  be  delivered  up  by 
the  governor  of  this  state,  to  be  removed  to  the  state  or 
territory  making  the  demand. 

See  note  to  S  1693  [487],  atOe.  P^S"'  '^' 

§  1699.   [491.]    When  the  person  demanded  is  in  cua-  ~^  ^  ^^ 
tody  in  this  state,  either  upon  a  criminal  charge,  an  ^'up''^""' 
indictment  for  a  crime,  or  a  judgment  upon  a  conviction  beoiaSi^*^ 
thereof,  he  cannot  be  delivered  up  until  he  is  legally  dis- 
charged  from   such   custody;  but  if   ho  be  in   custody 
upon  civil  process  only,  the  governor  may  deliver  him 
up  or  not  before  the  termination  of  such  custody,  as  he 
may  deem  most  conducive  to  the  public  good. 

§  1700.   [492.]     Before  issuing  a  warrant  for  the  de-  Oct  la,  ism, 

livery  of  a  fugitive  from  justice,  the  governor  may  re- 

quire  the  district  attorney  of  the  county  to  ascertain  aiiiriot •itor- 

^  ,  ,        ,  ,  .      .  Bey  In  reUtion 

and  report  to  him  whether  such  fugitive  is  m  custody  as  J^jJfJ"'""'' 
mentioned  in  the  last  section,  and  if  he  be  so  upon  civil 
process  only,  whether  such  custody  be  with  the  consent 
or  procurement  of  the  fugitive. 

§  1701.  [493.]    When  the  governor  finds  that  the  de-  oot.i9,i8M, 

mand  is  conformable  to  law,  and  the  person  demanded  — '■ 

should  be  given  up,  either  then  or  at  some  future  time,  whommYer- 
if  he  be  in  custody,  he  must  issue  his  warrant,  under  the  wamntfor 
seal  of  the  state  and  attested  by  the  secretary  of  state, 
directed  to  the  person  who  makes  the  demand,  and 
authorizing  him,  either  forthwith  or  at  some  future  time 
therein  designated,  to  take  and  transport  the  fugitive  to 
the  border  line  of  the  state. 

§  1702.   [494.]    The  executive  warrant  must  also  re-  oct.i9,us«, 
quire  all  peace  ofiBcers  and  magistrates,  when  requested  
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by  the  person  to  whom  the  warrant  is  directed,  to  reti- 
-  der  all  heedful  assistance  in  the  execution  thereof,  and 
t  in  so  doing,  such  officers  or  magistrates  may  exercise 
the  same  power  and  authority  to  prevent  a  rescue,  an 
escape,  or  to  affect  a  recapture,  as  if  the  fugitive  was  in 
arrest  upon  a  charge  of  cnme  committed  in  this  state. 
§  1703.   [495.]     A  magistrate  authorized  to   issue  a 
~  warrant  of  arrest  may  issue  a  warraut  for  the  arrest  of 
lauewumut.  a  person  charged  as  provided  in  section  1698  [490]  who 
Bhall  flee  from  justice  and  be  found  in  this  state. 

Anaat  bafora  deniaiid  nutde.  —  a  oompluot,  under  oath,  settuig  forth 

Tha  law  of  thia  atato  anthoriang  the  three  thin^:    I.    That  &  crima  hai 

MTMt  ot  &  f ngitivs  from  juatioewha  been  committed ;  2.  That  tiie  acdued 

hM  fled  from  another  atabi  before  a  has  been  oharged  in  the  foreign  lU(« 

demand  by  the  ezecntiTe  of  tiie  atate  with  the  commiaaion  of  such  crime; 

from  wbicli  ha  fled,  and  his  detention  3.  That  ha  has  flod  from  joatioe,  and 

for  a  reaaonahla  time  to  afford  an  op-  is  found  within  thia  atatei  MatUr  of 

portnnity  for  anch  executive  demaad,  Heyiaard,    I   Sand.    701;    Hatter  of 

u  not  in  conflict  with  the  aecond  aec-  Lelmd,  7  Abb.  Pr.,  N.  S.,  61.    The 

tion  of  article  4  of  the  constitution  of  warrant  iasued  for  the  arrest  of  such 

the  United  States:  SLc  parte  Wlate,i9  persona  is  almilar  in  all  respects  to 

CsL  433;  ExparU  Cubrrih,  49  Id.  435;  tboM  iaanad  against  persons  ohaivEd 

Sc  parte  Sotekblat,  Gl  Id.  2S5.    A  per-  with  peblio  offenaes  committeil  wi^a 

Mm  who  is  thus  arreated  is  entitled  the  territorial  limits  of  the  state:   Sea 

to  hia  discharge  if  hia  examination  is  the  neit  saction.     Both,  to  be  Tolid, 

not  broneht  on  before  the  magistrate  should  specify  the  offense  alleged  to 

within  SIX  days:  Ex  parte  Jioteablat  bavs  been  committed  by  the  accused; 

supra.  stating  that  the  accused  is  a  fagitira 

Warrant   for    arrsst.  —  Before    a  from  justice  is  insufficient:  En  •parU 

magistrate  has  any  authority  to  iaaue  Gulmth,   49  CaL   437;  aea  PtopU  v. 

a  warrant  for  the  arrest  of  a  fngitiva  Brady,6Qti.Y.  1S2;  EnptrUPfitter, 

from  joatioe  who  has  fled  from  another  26Ind.  450. 
state,  there  mast  be  filed  in  his  office 

Oct  i»,  IBM,         g  1704.   [496.]     The  proceedings  for  the   arrest  and 

commitment  of  the  person  charged  are  in  all  respects 

tor  •rreGt.liow  similar  to  those  provided  in  this  code  for  the  arrest  and 

r^nlatad. 

commitment  of  a  person  charged  with  a  crime  committed 
in  this  state,  except  that  an  exemplified  copy  of  an  in- 
dictment found,  or  other  judicial  proceediiigs  had  against 
him,  in  the  state  or  territory  in  which  he  is  charged  to 
have  committed  the  crime,  may  be  received  as  evidence 
before  the  magistrate. 
ocLi9,uci,         g  1705.   [497,]     If  from  the  examination   it   appear 

— '■ that  the  person  charged  has  committed  the  crime  alleged, 

trateV*^'  the  magistrate  must  commit  him  to  the  proper  custody 
in  his  county  for  a  time  specified  in  the  commitment, 
which  the  magistrate  deems  reasonable,  to  enable  the 
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arrest  of  the  fugitive  under  the  warrant  of  the  executive  ow^m,  u6<, 
authority  of  the  state  on  the  requisition  of  the  execu- 


nnless  he  give  bail  as  provided  in  the  next  section. 
§  1706.  [498.]     The  magistrate  may  admit  the  person  o 


ties  and  in  such  an  amount  as  he  deems  proper,  for  his  tuHt 
appearance  before  him  at  a  time  specified  in  the  under- 
taking, and  for  his  surrender  to  be  arrested  upon  the 
warrant  of  the  governor  of  this  state. 
g  1707.   [499.]    Immediately  upon   the  commitment  Oct 


.  governor  of  this  state  of  the  name  of  the  person,  the  givsnoucato 
cause  of  the  arrest,  and  his  commitment;  and  the  gov-  oommitment. 
emor  must  thereupon  give  the  like  notice  to  the  execu- 
tive authority  of  the  state  or  territory  having  jurisdiction 
of  the  crime,  to  the  end  that  a  demand  may  be  made  for 
the  arrest  and  surrender  of  the  person  charged. 

g  1708.   [500.]      The  person   arrested  must   be  dis-  oot.  is,  au, 

charged  from  custody  or  bail  unless,  before  the  expira- 

tioD  of  the  time  designated  in  the  warrant  or  undertaking,  dUchJged, 
he  be  arrested  under  the  warrant  of  the  governor  of  this 
state. 

g  1709.   [501.]    The  person  making  the  complaint  to  Ot.-ti9.iM*, 

the  magistrate  is  liable  for  the  costs  and  expenses  of  the  — '■ 

proceeding,  and  for  the  support  in  the  jail  of  the  person  inn  wiir»iit  to 

so  committed;  and  unless  he  advance  to  the  jailer,  from 

week  to  week  during  the  commitment,  a  sum  sn£Qcient 

for  such  support,  the  jailer  may,  upon  the  order  of  any  inBch«rg«ot 

magistrate  of  the  county,  discharge  such  person  from  wSuI'*" 

custody. 
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g  ITU.     Actual  act  of  war  necessary  to  coiutitata  Isvying  mr. 
S  1712.     InsniTBctioii  to  force  repeal  of  statnto  or  prerant  it»  azecntiim  i* 
levying  war;  reeistaace  to  execution  of  statnte,  wbea  not  tteMMi. 
g  1713.     Puniahment  of  person  oonvictod  of  treaaoiL 

OetM,i8SitL      §  1710.  [502.]     The  foUowiog  acts  coDstitate  the  crime 
DefloitiaD of     of  treasoD  against  this  state: — 

1.  Levying  war-againat  this  state  within  the  boonda- 
ries  thereof;  or, 

2.  A  combination  of  two  or  more  persons,  by  force,  to 
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usurp  the  government  of  this  state  or  to  overturn  the  oot-n.uw.ii- 
same,  evidenced  by  a  forcible  attempt  meide  within  this  DeBnitton  oi 
state  to  accomplish  such  purpose; 

3.  Adhering  to  the  enemies  of  this  state  while  sepa- 
rately engaged  in  a  war  with  a  foreign  enemy,  in  the 
cases  prescribed  in  the  constitution  of  the  United  States, 
and  giving  to  such  enemies  aid  and  comfort  in  this  state 
or  elsewhere. 

Treason  genarally:  Sm  tlis  two  tnto,  or  tha  nooeading  bafore  the 

Mctiooa  next  following,  and  the  notaa  srajid  jn^:  SWall.  Jr.  138;  VttUed 

thereto.  StotM t.  UiHi«r,  4  Phila.  396;2BiUT'a 

Proof  of  treaaon  mnrt  b«  made  IMal,  196;   Dmedxr  v.  Sabtmoa,  21 

bj  twotritnesaea,  andno  convicdoD  on  Wia.  621;  Uniitd  Slata  t.  MitelifU,  3 

lesa  evidence  will  he  upheld:  U.  S.  Ball.  348;   United  Slates  v.  Hoxie,   1 

Constitution,  art.  3,  §  3,  ante,  p.  36;  Paine,  266;  Ut^ied  Slate*  v,  Fria,  2 

Oregon   Conatitntion,   art    I,   I   24,  Wbart.  St.  Tr.  482;  United  Slaiei  v. 

aiUf,  p.  81;   Coda  Civ.  Proc,  fiS  681  WOlhersa;    6    Wheat     76;     United 

[671]  and  778  [768],  ante.     Tbia,  it  5(af«  v.  £urr,  4  Cronch,  470;   United 

seems,   refer*  to  tha  proofs  on  the  Staia  v.  Pryor,  3  Waah.  234;  People 

trial,   and    not   to   the   prelimiuarjr  t.  Lyneh,  11  Johna.  B49. 
hearing  before  the  oonunitting  magis- 

§  1711.   [503.]    To  constitute  levying  war  against  this  ootai.M»<ti 
state,  an  actual  act  of  war  must  be  committed, 
spire  merely  to  levy  war  is  not  enough. 

Larying  ynx. — To  conspire  to  levying  war;  Uitited  State*  r.  Mildiell, 

levy  war  and  actoally  to  levy  war  are  2  Dall.  346;  United  Stale*  v.  Fries,  2 

distinct  offenses:  Bx  parte  Botlincut,  i  Whart  St  Tr.  458;  8.  C,  2  Wall 

Crancb,  75-     There  muirti  be  an  actoal  Jr.    134;    United  Slate*   v.   Hmrneay, 

levying  of  war;  a  oaiupinicy  to  sub-  2  Id.   140;    United  Stale)   v.  ffoxie, 

vert  the  government  1^  force  is  not  1  Fa.  265.     But  toe  the  next  section. 

treason;  nor ia  die  inei«enliatment  of  Adhering   to   enemies,   etc. — 

men,  who  are  not  asaamblad,  a  levy-  The  term  "enemisa"  applies  only  to 

iag  of    war:    Ex    parte   Botimait,   4  the  inbjects  of  a  foreign  power  in 

Crunch,  7G;  United  Slate*  v.  Haavxty,  open   hostility    with    ns,    and  done 

2  Wall.  Jr.  140;   there  mnit  be  an  not  embrace    rebeU    in  insurrection 

assemblage  oE  people,  with. force  and  against theirowngovemment:  Ut^ted 

amu,  to  overtlm>w  the  government  or  Slate*   v.    Oreat/ioiae,    2    Abb.    864; 

T«si»ttlie]&vB:  United Slaie*v.Oi-eal-  8.   C,   4   Satr.   457.     "Adhering  to 

ftoNse,  2  Abb.  364.     In  2  Bnrr'a  Trial,  eusmies,  giving  them  aid  and  com- 

401,   430,   it    is    «aid    that    no   one  fort,"  embraces  every  act  which  ren- 

can  be  convicted  of  treason  who  was  dera  any  assistance  whatever  to  the 

not  present  when  and  wliere  the  war  pnblio  enemy,  unless  snch  act  is  per- 

waa  levied;  but  in  other  cases  it  is  formeil  uiiwillinely,   and  tbcough  a 

said  that  persona  may  be  convicted  of  well-grounded     fear     of    immediate 

treason  tlioogh  tbey  were  not  present  death  in  case  of  refusal;  Uniieil  Stale* 

in  person,  if  tliey  were  loagned  with  v.  Oiti/vn;  24  Law  Rep.  02;  8.  C,  4 

tlie  conspirators  and  performed  any  Phila.  3%;  Umted  Slate*  v.  Hadijea, 

inrt:   In  rt  BoUman,  4  Cranch,  75;  2  Wieel.  C.  C.  477;  Re*p.  v.  McCarty, 

DrKeetrr  v.  Saloiaon,   21   Wis.   621.  2  Dall.  80;  as  entering  tlio  service  of 

All   unnatural i/ed   alien   cannot   be  tlie  enemy:  Reiip.  v.  IfcCarly,  trqtra. 

guilty  of  treason  against  the  United  Giving  intelligence,  selling  arms,  sor- 

Stataai  l/niUil  Slale*  v.  CWa(a^8DalL  reudering  fortresses,  sending  provis- 

370.     An  iouirrcctioa,  to  prevent  by  ions,  or  cncouragina  tlio  enemy  in 

Force  anil  iiitimidatioa  the  executiou  any  material  way,  a  giving  aid  and 

el  «a  act  ol  t'ongnts,  is  treason  by  oomfort  to  tlio  enemy:  United  SltUe* 
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Oct  n,  lau,  (a.  V.  Pryor,  3  Wash.  C.  C.  234.  So  amiuonition,  getting  her  ready  fo» 
giving  up  priBonBra  and  deserters  to  aerrice,  whether  the  vessel  actually 

the  euem;  is  treuoa;  United  Statea  t.  soils  or  not,  in  aji  overt  act  ot  treawui: 

Hodga,  2  Wheel.  C.  C.  477.     Aiding  Uttited  Statu  v.  OnaOiovae,   2  Abb. 

a  rebellion  coiistitutefl  levying  war;  364;  S.  C,  4S*w.  437. 

and  the  buying  of  a  vessel,  gnus,  and 

octgi,i8M.)a.  I  1712,  [504.]  Where  persons  rise  in  insurrection, 
i°'°h3'aTO  ^'*^  intent  to  prevent  in  general,  by  force  and  intimida- 
ireaion.  tion,  the  execution  of  a  statute  of  this  state,  or  to  force 

its  repeal,  they  are  guilty  of  levying  war.  But  an  en- 
deavor, although  by  numbers  and  force  of  arms,  to  resist 
the  execution  of  a  law  in  a  single  instance  and  for  a  pri- 
vate purpose  is  not  levying  war. 

See  the  pT«oeding  section  and  note. 

oi)t.!a,ia(M.}i.  §  1713,  [505.]  Every  person  convicted  of  the  crime 
Punishment  of  of  treason  shall  suffer  death  for  the  same. 

Pnniiibmgat- — Fortreiuaaagiunst  feitare,  e^icept  during  tli«  life  of  the 
the  United  States,  there  shall  be  not  person  attainted:  U.  S.  Couatitntion, 
attainder,  corruption  of  blood,  or  for-    art.  3,  g  3,  aitle,  p.  37. 


CHAPTER   II. 

OP  CRIMES    AGAINST   TEE 
I  1714.     Definition  of  manler  in  the  first  degree. 
S  1711^11 17.     Definition  of  murder  in  the  socoud  degree. 
9  1713-1723.     Definition  of  manslaughter. 
g  1724.     Punishment  for  murder  in  the  first  degree, 
g  172S.     Puuisbment  for  murder  in  the  second  degree. 
S  172Q.     Punishment  for  manslaughter. 

S  1727.     Evidence  of  malice  and  preiuedit-ition  in  murder  in  the  fint  d^rae. 
g  1728.     When  court  to  ascertain  the  degree  ot  guilt  on  an  indiotmsat  for 

murder. 
§  1729,  1730.     When  killing  of  a  human  being  justifiable. 
S  1731.     When  killiug  at  a,  huinau  being  excuinblc. 

i  1732.    When  kUling  justifiable  or  excusable,  verdict  most  be  iMt  guilty. 
S  1733.     Definition  and  punishment  of  rape. 
S  1734.      Rape  ujion  sister  or  (Uasl'*^''- 
§  1735.     M;iylieiii,  definition  and  piinisbincnt  of. 
g  1736.     Duel,  or  sending  challenge  therefor, 
g  1737.     Accepting  or  carrying  challenge,  or  aiding  in  doeL 
g  I73S.     Posting  another  for  not  engaging  in  dneL 
g  1739.     Assault,  being  armed  with  a  cowhide. 
%  1740.     Assavlt  with  intent  to  kill,  rob,  commit  i»pe,  ormaybsm. 
g  1741.     Assault  and  robbery,  being  armed  with  a  daogeron*  wesfiaii. 
S  1742.     Bobbery  by  putting  in  fear,  not  being  armed  with  a  dangaroai 
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S  1743.     Attempt  to  bill  oc  injure  by  means  not  coustitatiog  ftn  assMilt. 

S  1744.     ABsault  witb  a  d>ingennia  ireapon. 

g  1T45.     Assault,  or  assault  and  battery,  not  being  anasd  witb  a  dBngoroitS 

S  1746.  Eidnaping,  its  poniahinant. 

f  1747.  Child-steUing,  its  pvniahiDeDL 

g  174S.  Attempt  to  extort  money  or  ooeroe  another  by  tbieata. 

S  1749.  libel,  definition  and  pQnishment. 

g  1714.   [506.]    If  any  person  shall  purposely,  and  of  oot »,  us*, 
deliberate  and  premeditated  malice,  or  in  the  commis- 


guilty  of  murder  in  the  first  degree. 

DegreeB  of  murder.  -_  Murder  is  Murder  in  tlia  fint  degree.  — 

divideil  int^i  diffcreat  degrees,  diatin-  All  murder  committed  with  exprees 
gniaheil  fromeachotber  by  the  malice  malice  or  in  tbe  commisaion  of  a  fel- 
wliich  accoomaniea  the  act.  The  dif-  oa^  witbui  the  classes  described  in 
ference  in  degroes  results  from  the  this  eection  is  murder  in  the  first  de- 
condition  of  flie  mind  in  which  the,  gree;  Slate  v.  Oantnid,  5  Or.  216; 
desigiiisexecated,  not  from  tlie  speed  Statt  v.  Bi-otcn,  7  Id.  I8€.  Killina  in 
witli  which  it  is  executed:  Halba-t  v.  the  course  of  commission  of  one  ofthe 
8taU,  3  Tex.  Ct.  App.  C56.  This  named  felooies  is  miirder  in  the  first 
division  into  degrees  seeks  only  to  degree,  because  in  snch  a  case  a  pur- 
gridviate  the  pnnishmant  in  propor-  pose  to  kill  is  inoontrovertibly  im- 
tion  totheatrocity  of  thecrime:  Com.  plied  from  the  crime  in  which  the 
T.  Wicke,  2  Va.  Caa.  387.  Fresump-  defendant  was  engaged  at  the  time: 
tively  every  killing  is  murder,  but  so  Stale  v.  Bivvin,  Bvpra.  Kiliiug  by 
far  as  the  degrea  is  concerned,  no  pre-  poison  is  rourdcr  in  the  first  degree: 
■amption  arises  from  the  mere  fact  of  Cox  v.  State,  6  Tex.  App.  493;  People 
the  killing,  considered  apart  from  the  v.  Sanditx,  24  CaL  17;  and  if  the  jury 
circumstuices:  People  v.  Betencia,  21  brinK  in  a  verdict  of  manslanghter,  it 
Cal,  644.  It  is  not  the  province  of  will  be  set  aside;  People  v.  tkaieu,  59 
the  court  to  instruct  the  jury  as  Id.  COO.  It  is  not  enough  merely  to 
to  the  degree  of  murder  established  prescribe  poison,  but  it  must  be  swal- 
by  the  evidence,  and  it  should  be  towed  pursuant  to  directions:  UMina 
left  to  tlie  jury  to  determine   that  v.  Stoic.,   8  Ohio,    133;    but  putting 

Juestioa:  People  V.  Hunt,  59  Id.  430;  poison    (or  tiiat  purpose  where  de- 

'e<H>U  V.  Woody,  45  Id.   2S0;  People  ceased  would  take  it  constitutes  the 

V.  Oiliaon,  17  Id.  283;  but  if  there  is  crime:  Svmpter  v.  State,  11  Fla.  247. 

no  evidence  of  facta  or  circumstance  Placing  obstacles  on  a  railroad  track 

such  aa  would,  nnder  the  law,  reduce  so  as  to  kill  passengers  has  been  held 

the  crime  charged  to  manslaughter,  murder  in  the  first  degree:   Prcslej/ 

the  judge  may  bo  inform  the  jury:  v.  Stale,   69  Ala.  9S.     Participating 

Statev.  Oa7ramt,  5  Or.  21G.    The  jury  in  a  lynching  is  murder  in  tlie  first 

may  find  the  party  guilty  of  less  thaji  degree:    1   VVhart.   Crim.   Law,   8th 

murder, — say,  manslaughter:  People  ed,,  sec.  309.     Mere  threats  ngauist 

V.  h'ttrado,  49  Id.  171.     A  party  m-  Lfo  wiU  not  justify  killing,  nor  re- 

dicted  for  murder  in  the  first  degree  duce  it  to  manslaughter:   Han-ie  v. 

may  be  convicted  of  any  included  iu-  Slate,  47  Miss.  318.    See  generally  on 

terior  offense:   Stale  v.  Orant,  7  Id.  self-defense,  §S  1720-1732  [521-524], 

411;  SiaU  V.  WinbingernU,  9  lit  153.  poet.     Belief  hy  the  accused  that  the 

And  such  conviction  acquits  liim  of  deceased   had  seduced   the  former's 

the  higher  oSenee:  Moitheail  v.  Stale,  wife  cannot  reduce  murder  from  the 

34  Ohio  St.  412.     Pica  of  not  guilty  first  to  the  second  degree:   People  v. 

does   not    admit    degree   of    crime  Hitrtado,  03  CaL  288.     Ses  People  v. 

charged  if  charge  be  proven:  Slate  v.  Slortier,  5S  III.  262,  where  the  evi- 

WJiUaey,  7  Or.  3SG.  dence  was  of  murder  in  the  first  do- 
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ggO  CRIMES  AND  THEIR  FUNISHMEHTa  \Trt.  II, 

Oct  IS;  UH,       gne.     Adminiatering  drags  to  pro-  v.  Eon*.  1  Oall.  624;  Ptoj^  v.  Woodg, 

tSOa. dnce  an  abortion,  it  it  reBulta  in  the  «  CaJ.  289;  ffuiof  t.  Pwwif.  45  N.  ¥. 

death  of  the  womlii,  ia  not  marder  in  213;  luid  it  has  beeii  belJ  that  one 

the  fimt  degree,  unlesB  the  druE  woa  participating  in  a  robbery  is  gnilty  of 

administered  with  intent  ia  kiO  the  murder  in  the  first  degree  if  anoUier 

woman:   CommonvxaUh  v.   Keeper,  2  who  ia  acting  with  him  in  the  com- 

Aahm.  227.    Killing  of  a  person  when  mission  of  the  robbery  commits  nrar- 

intentionally  ahooting  at  another  con-  der,  even  though  the  former  does  not 

stitntes  murder:  Slait  v.   Joliraon,  7  intend  to  take  life  and  prohibita  his 

Or.  164.     Evidence  of  concealment  of  associateafromsodoing:  a'biteT.i/b&n- 

weapons  ia  admissible  to  show  intent,  ma,  7  Oc-  210;'  People  v.   Vatquei,  49 

though  they  were  not  used;  State  ».  Cal.  661;   but  see  PeopU  v.  Knapp, 

WiTUziagerode,  9  Id.  153.  12  Mich.  112,  where  it  ia  held  other- 

Indictnieiit.  ^  See  chapter  6,  onfe,  wise.   A  def  ecduib  charj^  with  mar- 

An  iadictmeot  for  murder  in  the  form  der,  who  ia  convicted,  ig.not  preja- 

provtded  for  in  §§  1260,  1270  [70,  71],  diced  by  an  instruction  that  if  tha 

ante,  and  the  appendix  to  tliis  co<le,  killing  was  committed  after  the  rob- 

ia  sufficient:  Stofev.  ZJot^n,  4  Or.  64.  bery  was   committed,   he  ahonld  ba 

Kiliing  in  perpatarfttion  of  fel-  acquitted,  though  the  inatmction  ia 

onies  muned  In  this  section  is  mar-  itself  erroneous;  State  v.  Broom,  5  Or. 

der,  thouf^h  the  accused  did  not  him.  tSG. 

aelf  inflict  the  mortal  wound,  if  pres-  Halloa     and      premeditation: 

entaidingondabettiogtheact:  17.8.  Seepott,  §  1727  [510],  andnote. 

octiB,UM,         g  X715.   [507.]     If    any   person  shall  purposely   and 
maliciously,  but  without  deliberation  and  premeditation, 

DoflnlMon  of  *"  -  , 

'eorad'desret  **^  '^^  *^^  commiasion  or  attempt  to  commit  any  felony, 
other  than  rape,  araon,  robbery,  or  burglary,  kill  another, 
such  person  shall  be  deemed  guilty  of  murder  in  the 
second  degree. 

Harder  in  tile  second  degree,  premeditatedly  and  malicioosly  or  in 

—  All  murder  not  in  the  first  d^roe  the  commiaaion  of  or  attempt  to  com- 

i»  murder  inthoaecond  degree;  Peo-  mit  rape,  araon,  robbery,  or  burgUry, 

jrfev.  SaaeJus,  24  Cal.  17;  SinqUton  v.  while  m    tha  latter  it  is   committed 

State,  1  Ten.  Ct.  App.  501.     The  dis-  willfully  and  malioioualy,  but  witionl 

tinction  between  murder  in  the  firat  deliberation:  See  Slatn  v.  Holme,  54 

and  aecond  degrees  is   that  in  the  Mo.  153. 
former  it  most  be  committed  either 

oAiwiaH  g  1710.  [508.]  If  any  person  shall,  by  an  act  immi- 
I~  Z~~  nently  dangerous  to  others,  aud  evincing  a  depraved 
mind,  regardless  of  human  life,  although  without  any 
design  to  effect  tho  death  of  any  particular  individual, 
kill  another,  such  person  shall  be  deemed  guilty  of  mur- 
der in  the  second  degree. 
oett9,i8S4,         g  1717.   [509.]     If  any  person  shall,  by  previous  en- 

gageinent  or  appointment,  fight  a  duel  within  the  juris- 

Byflghting      diction  of  this  state,  and  in  so  doing  shall  inflict  a  wound 
duel.  upon  another,  whereof  the  person  so  injured  shall  die, 

sucii  person  shall  bo  deemed  guilty  of  murder  in  the  sec- 
ond degree. 
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Ch.  U,  S  1718.]      CRIMES  AGAINST  THE  PERSON.  ggj 

§  1718.   [510.]     If  any  person  shall,  without  malice  od^io.  im*. 
express  or  implied,  and  without  deliberation,  upon  a  sud- 

,,.-.  i<  ..  ,      Definition  of 

den  beat  of  passion,  caused  by  a  provocation  apparently  muuiuishtci. 
aufGcient  to  make  the  passion  irresistible,  voluntarily 
kill  another,  such  person  shall  be  deemed  guilty  of  man- 
slaughter.  ■ 

Col.  36.     But  it  is  held   that  if  the 


alMSDce  of  m&lice  ii  the  tfistineaish-  weapon  ...    

in){  foatnre  betwsen  murder  and  man-  likelj  to  prodaca  death,  the  killing  is 

»laughl«r;  FtapU  v.  Croirfg,  56  Cal.  only   manslaughter   if    no    felonious 

3C;    United  Slila  v.   Ovifrbridge,   8  porpose  be  shown;    Wellarv.  Pe(^pU, 

Saw.  620.     Neither  malice  uor  delib-  30  Mich.    16;    Cewelaad  v.   Statf,   7 

eratioa  is  caaential  to  anlawfnl  kill-  Humph.  479.     Where  death   result* 

iog:      CommanaBilA    v.      Wthtttr,     5  from  a  blow  or  kick  not  likely  to  pro- 

Cnab.  205;  8.  C,  62  Am.  Doc.  711.  dace  death,  it  is  manslaughter:   WrU 

The  QDnecesBAr;  killing  of  another  far  r.  Stale,  30  Hich,  16. 
whilo  resisting  an  attempt  to  commit        Tolunt&ry      mRiialangrliteT.  — 

a  felony  or  do  some  other  unlawful  Voluntary  manslaughter  is  a  killing 

act,  or  after  failure  or  abandonment  by  desiga,  whereas  involtmtary  mati- 

ol   such  attempt,   is    maasUnghter:  tlaaghter  consists  of  d,  killingwithoat 

Long  V.  Stale,  62   Miss.  23.     There  design  or  intent:  Brwna-  v.  Stalt,  68 

must  be  in  murder  what  is  called  Ind.  169;  Bromn  v.  Slate,  28  Go.  215. 

"malice";  namely,  either  a  parpoee  To  constitute  volnntaiy  manslaughter, 

to  kill,  or  else  a  purpose  to  do  an  there  must  be  a  criminal  intent,  or 

act  of  violence  winch  might  reaocm-  negligence  so  gross  as  to  imply  it: 

ably  be  supposed  would  cause  death,  Hampton   v.   State,   45    Ala-   o2;    as 

and  which  does   cause   death:   Com-  where  death  results  from  an  unlawful 

Tnomoealth  t.   Slarfevemt,    117   Mass.  act  designed  to  effect  another  object: 

122;  a  C,  Wharton   on  Homicide,  State  v.  Turner,  Wright,  S3.     If  the 

742.  killing  was  done  unintentionally  dur. 

The  law,  in  consideration  of  hanun  ing  an  affray,  or  intentionally  m  hot 

weakness,   makes   the    offense   man-  bloodengendered,  but  withoutmalice, 

slao^ibter  when  it  is  committed  under  itismanslaughter:  Patteraon  v.  Slate, 

the  influence  of  passion  caused  by  an  66  Ind.  190;  Et  ports  Moore,  30  Id. 

inault  or  provocation  sufficient  to  ex-  197.     No  words  of  reproach,  however 

cite  an  irresistible  passion  in  a  reason-  grievous,  are  sufficient  provocation  to 

able  person, — one  of   ordinary  self-  reduce  theoffenseof  intontionalhomi- 

control.     "If  defendant  was  BO  far  in  cide  from  murder  to  manslaughter: 

possession  of  his  mental  faculties  as  to  People  v.  MiirbacJ:,  64  Cal.  369;  Pto- 

tio  capable  of  knowing  that  the  act  of  pie  v.  Tamphn,  62  Id.  472;  People  v. 

killing  was  wrong,  any  partial  defect  Tvrley,  Bfi  Id.  460;  People  v.  ButUr, 

of  nnilerstanding  which  might  cause  8  Id,  435;  CommomeeallA  v.   Weialer, 

hiin  more  readily  to  give  way  to  pas-  5  Cush.  295. 

sion  tlian  a  man  ordinarily  reoaonable        HeatofpaiAm. — To  constitute  kilt- 

connot  be  considereil  for  any  purpose,  ing  voluntary  manslaughter,  it  must 

To  reduce  the  offense  to  manslaughter,  have  been  done  in  the  heat  of  passion, 

the  provocation  must  at  least  bo  such  upon  adequate  provocation,  and  these 

as  would  stir  the  resentment  of  a  rea-  must  concur:  State  v.  Hill,  4  Dev.  & 

sonable  man";  People  v.  Harlado,  63  B.  491.     If  sufficient  time  bos  elapsed 

Cal.  288.  for  reason   to  resume  its  sway,  the 

Whether  a  killing    is  murder   or  crime  is  not  committed  in  the  heat  of 

manslaughter  does  not  depend  upon  passion:  SmWi  v.  Slate,  49  Oa.  482; 

the  fact  whether  or  not  a  dangerous  and  wliat  is  a  sufficient  time  for  the 

weapon  was  used;  and  an  instrnctioa  passions  to  cool  is  a  queetiou  of  law; 

which   makes  the   character  of   the  Slate  v.    Moort,   69  N.   C.   267;  but 

crime  de^nd,  not  upon  tho  intention  whether  there  has  been  a.  coohng  time 

with  which   an   act  was   done,    but  is  a  question  of  fact:  McCannv.  Peo- 

npon  the  nature  oC  the  instrument  p&,  6  Park.  Cc.  629;  Caiet  v.  State,  50 

naed,  is  error:   Pto^  v.  Crweej/,  66  Ala.  106, 
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g>)2  CRIMES  AND  TEEIB  PUMISHMEHT8.  [Tn.  D, 

Oct.  IS,  Itu.  Provoeatioti.  —No  provocation  can  tional  and  trivial  aasault  ia  no  pallia 

f^^ ioatify  or  eicuse  an  anlawtnl  killing,  tion;   lu   merely  joatlLng   aoaiast   a 

bnt  it  may  reduce  it  to  manslanghtez':  peraoa  on  a  street:  Stale  v.  TooAy,  2 
Slate  V.  Grtmer,  12  Nev.  300.  The  Rice,  104.  Bat  jostling  a  penon,  if 
provocation  miut  be  great  and  sndden:  made  with  such  apparent  inaolence  M 
Ulatt  V.  Mttrpky,  61  Me.  66.  Gen-  to  provoke  a  onarrel,  if  hastily  re- 
erslly  no  provocation  short  of  a  tent«d  in  hot  blood,  redoees  tbo  kill- 
battery,  or  at  leut  m  asunlt,  will  ing  to  manslaughter:  FtUx  v.  BtaU, 
extenuate  killing  to  manBlnoghter:  18  Ala.  720.  Striking  with  an  ax 
SlaU  \:  Barfield,  S  Ired.  344;  nor  will  witbont  Btriking  distance  will  not 
moderato  provocation  given  Ly  a  amonnt  to  a  Wal  provocation:  Slaa 
woman  to  a  man  of  avetage  atrength,  v.  Barher,  I  Jonea,  267.  If  the 
even  though  it  be  a  blow:  Conunon-  provocatioa  be  so  alight  as  to  ahow 
uxallh  V.  Modxr,  4  Fa.  St.  268.  The  an  abandoned  or  msLgnant  heart,  it 
crime  will  not  be  extenuated  by  any  ia  mnrder:  Clarke  v.  Slate,  35  Go.  81. 
trivial  provocation  which  in  point  of  The  doing  of  a.  legal  act  ia  no  provo- 
law  mai^  amonnt  to  an  uaault,  nor  cation  snch  as  will  extenuate:  BhOon 
will  it  in  every  case  where  a  blow  is  v.  Stale,  24  Tex.  iSi;  nor  ia  atriking 
Btmck:  Id.  The  assault  muat  be  of  with  a  amall  cane  io  return  for  oppro- 
a  character  from  which  hot  blood  brious  words:  Thompeoit  v.  State,  65 
might .  ensue:  Hkio/t  v.  Oonmum-  Qa.  47;  nor  a  mere  civil  treqtaaa: 
vxallh,  11  Bash,  67S.     An  nninteii-  Carrol  v.  Stale,  23  Ala.  28. 

^i9,ieM,  g  17X9.  [511.]  If  any  person  shall,  in  the  commis- 
''         ,.  ,    sion  of  an  unlawful  act,  or  a  lawful  act  without  due  cau- 

Baioe  anbjed. 

iDvoiuDtarr     ^^^^  '^^  circumspection,  involuntarily  kill  another,  such 
'  "'■  person  shall  be  deemed  guilty  of  manslaughter. 

Manilaughter   genandly:  See  antagonist  with  a  weapon  under  cir- 

the  preceding  section  and  note.  camatancoa  in  which  it  is  not  lawful 

InToluntary  manalaugliter.  —  to  use  snoh  a  weapon  in  his  defeoae: 

Involuntary mau slaughter ""  " '  '^     —  — ' '-  -"-■-'" 

5......1   ,.;i> —   .r   _  \ j^  oemg  in  inaaBn 

olawfulact  ezpecta 

proper  per-  calculated  to  prodi  .   . 

formance  of  some  lawful  act:  Slait  v.  inni^  v,  MtA/u,  108  Maaa.  US.     _ 

'  Bfnhata,  23  Iowa,  164.     So  accidental  killing  throogh  negligence  in  a  le^ 

killing  in    the  proaacution  of   aome  lni«imi««»n»yivin«Hriitjiiimi^iBnghtriTr- 

unlawful   Kct    is    involnntarv    man-  Stale  v.  Jvttut,  1 1  Or.  179. 
daaght«r,  as  accidentally  killing  an 

M-**W'  g  1720.  [612.]     If  any  person  shall  purposely  and  de- 

same  iohjeet.  liberatoly  procure  another  to  commit  self-murder,  or 
anothetto^  assist  anothcr/in  the  commission  thereof,  such  person 
murder.  shall  be  dflcmed  guilty  of  manslaughter. 

"■,  jMB-  §  1721.   [513.]     If  any  person  shall  administer  to  any 

Same  subject,  woman  pregnant  with  a  child  any  medicine,  drug,  or 
atkjftion."        substance  whatever,  or  shall  use  or  employ  any  instru- 
u  Or  241         ment  or  other  means,  with  intent  thereby  to  destroy 
iTOr.uT.         gmjjj  child,  unless  the  same  shall  be  necessary  to  pre- 
serve the  life  of  such  mother,  such  person  shall,  in  case 
the  death  of  such  child  or  mother  be  thereby  produced, 
be  deemed  guilty  of  manslaughter. 


Involuntary  mauslaughter  IS  tna  acci-  Id.;  or  coutrary  to  intention,  in  the 

dental  killing  of  a  human  being  in  inddsn  heat  of  passion,  contrary  to 

the  prosecution  of  some  unlawful  act  expectation,  and  with  a  weapon  not 

not  lelonioos,  or  in  the  improper  per-  calculated  ta  produce  death:  Common- 


ivGoogle 


Ch.  II,  S  1727.]      CRIMES  AGAINST  THE  PEKSON.  ggg 

Attempt  to  produce  abortion.  Tundt  v.  Peopk,  05  IlL  372;  5(afa  v.  ott  19,  IBM, 

—  If  medicine  is  given  for  tha  par-  Qlast,  G  Or.  73;  bat  if  the  intention  f  GlO. 

peee  and  with  tbs  regnlt  of  piwducing  was  to  kiU  the  woman,  tha  crime  is  

nt  abortion  or  re»Qlting  in  killina  the  murder:   CommonveaUh  v.  Keeper,  2  ^""^  •ubjact 

mother,  the  ofiense  is  mauslAngbter;  Ashm.  ZZ7.  BjphTBicUn 

g  1722.   [514.]     If  any  physician,  while  in  a  state  of  in-  °°' 

toxication,  shall,  without  a  design  to  effect  death,  admin- 
ister any  poison,  drug,  or  medicine,  or  do  any  other  act  n..  u,  j-* 

to  another  person  which  shall  produce  the  death  of  such  ^}^ 

other,  such  physician  shall  be  deemed  guilty  of  man-  e«iimui>jeot. 
slaughter.  fl.^S^^ 

§  1723.   [515.]    Every  other  killing  of  a  human  being  mu?Ser°oJ 
by  the  act,  procurement,  or  culpable  negligence  of  an-  sxcosSbil** 
other,  when  such  killing  is  not  murder  in  the  6rst  or 
second  degree,  or  is  not  justifiable  or  excusable  as  pro- 
vided in  this  chapter,  shall  be  deemed  manslaughter. 

g  1724.    [616.]     Every  person  convicted  of  murder  in  ia.,i6ia. 
the  first  degree  shall  be  punished  with  death.  pnnubment 

§  1725.   [517.]     Every  person  convicted  of  murder  in  fl»«ta«gi«e- 
the  second  degree  shall  be  punished  by  imprisonment  in 
the  penitentiary  during  the  life  of  such  person. 

§  1726.   [518.]    Every  person  convicted  of  manslaugh-  ia__j5„_ 
ter  shall  be  punished  by  imprisonment  in  the  peniten-  FunUhmeot" 
tiary  not  less  than  one  nor  more  than  fifteen  years,  and  siii^S^V 
by  a  fine  not  exceeding  five  thousand  dollars. 

§  1727.   [519.]    There  shall  be  some  other  evidence  of  id.,s6i,^ 
malice  than  the  mere  proof  of  the  killing  to  constitute  Evidence  ot 
murder  in  the  first  degree,  unless  the  killing  was  effected  oremediutLon 
in  the  commission  or  attempt  to  commit  a  felony;  and  tbenrstdeSree. 
deliberation  and  premeditation,  when  necessary  to  con-  7  0r.s>z. 
stitute  murder  in  the  first  degree,  shall  be  evidenced  by  li^im 
poisoning,  lying  in  wait,  or  some  other  proof  that  the 
design  was  formed  and  matured  in  cool  blood,  and  not 
hastily  upon  the  occasion. 

Malice  and   promeditation.  —  oxcnae,    or   jnstiflcation:    Svatie   v. 

Malicoandprenieditationttrereqiiired  Biaie,  8  Tax.  Ct.  App.  013;  Summer* 

by§  I7J4[DOG]  to  concur  to  constitute  v.  Slate,  Bid.  365. 
.  murder  in  the  first  degree.     It  is  said        The  words  "porposely,  deliberate, 

tliat  express  malice  is  shown  by  kill-  and  premeditated  "  clearly  moan  more 

ing  aoothur  with  a  sedate  and  delib-  than  "intentional."    The  act  ahntiM 

erate  aind  and  a  formed  design,  aud  not    only    be  willful,   premeditated, 

withontciTcumstauceaoEexteuaatioa,  maiicioas,  and  without  legal  jogtifica* 


Funlahment 
second  degree. 


ivGoogle 


gg4  CRIMES  AND  THEIB  PUNISHMENTS.  [Tn.  n, 

Oot-U,  19S4,       tion,  but  it  most  have  bean  committed  PtopUf.  Frttl,  48  Cal.  436;  Slate  t. 

tm- witi  the  formed  intentioo  to  take  life:  Ah  Let,  8  Or.  214.     This  aection  in 

CommoaiBeaiUi  y.  MuTray,   2   Aslim.  specifying;  aa   eTidence  of   delibeta- 

41;  Commomoealih  v.   WiUiams,  2  Id.  tinn  "poisoning,  lying  in  wait,"  etc., 

69;    Kennatj/   v.    CommonvxaUh,    14  does  not  import  that  the  instanoes 

Busli,  340;  a  fixed  desi^in  that  the  act  enumerated  shall  furnisli  the  standard 

shall  result  in  the  death  of  the  part;  of    deliberation    and   prumeditation, 

aesaulted:  Swan  v.  Stale,  4  Humph,  and   that  no  murder  la  of  the  first 

136;  Silq/  T.  Slale,  9  Id,  657;  a  fnllT  degree  unless  perpetrated  with  equal 

formed  and  conscious  design  to  kill,  foretbtiUght  and  calculation:  Burges* 

and  with  a  weapon  prepared  for  the  v.    Commonvieallh,    2  Va.   Cos.   483; 

poTpose:  CoTTonomiieaUh  v,  Dmm,  68  Comnui/niitaUh  t.  Jonea,  1  Leigh,  610; 

Pa.  St.  1.      Deliberation  implies  some  WhUf/^yrd  v.  CommomcealHi,  6   Rand. 

degreoof  reflection:  Jonetv.  Conmum-  721;  8.  C,  18  Am.  Dec.  771.     Delib- 

teeatlh,  75  Id,  403.     But  there  is  do  oration  and  premeditation  and  malic« 

defmite  space  of  timo  fixed  by  law  must  be  proved  by  the  prosecuUrai: 

which  must  elapse  between  the  forma-  Qoodall  v.  Slaie,  1  Or.  334;  are  not 

tion  of  tliQ  intcution  to  kit!  and  the  presumed  from  the  mere  fact  of  un. 

act  of  killing  to  conatitute  it  murder  lawful   homicide;   but   they    may    be 

iu  the  first  degree;  but  the  evidence  inferred  from  the  circumstiuicea  sor- 

must  show  a  design  to  kill  formed  in  rounding  the  killing:  Stale  v.  Ah  Let, 

cool  blood,  and  not  hastily  upon  the  8  Id.  214.     The  question  of  the  pre- 

occaaion:  State  v.  Ganuud,  B  Or.  216.  meditation  and  deliberation  of  the  dc- 

It  ia  held  that  the  formation  of  the  fendanC  is  one  which  tt  is  peculiar]}' 

intentiou  and  the  act  of  killing  may  tho  provinco  of  the  jnry  to  ilctermine; 

be    as    instantaneous    aa    successive  People  v.  Valencia,  43  Cal.  5Q2.     Evi- 

thoughta  of  the  mind.     If  the  act  of  dcnce   of   threats,   of  preparation   of 

killing  bo  prccedud  by  a  concurrence  weapons,  search  for  the  victim,  nature 

of  will,  deliberation,  and  premaiUta-  of  tho  instrument  used,  the  manner  of 

tioa  on  the  pcirt  of  the  slayer,  it  is  usiog  it,  etc.,  is  competent  to  prove 

murder  in  the  first  degree,  no  matter  tho  premeditatioa:  Seo  Heipvhiiea  v. 

how  rapidly  ihese  acts  of  the  miud  Bob,  4   DalL    145;   CommoHaealib  v. 

may    succeed    each    other,    or    how  Williama,  2  Ashm.  69;  Biveaa  v.  Slalr, 

quickly  they  may  be  followed  by  the  11  Ark.  455;  Fielila  v.  Slale,  52  Ala. 

act  of  kiUing:  People  v.  Niehot.   34  348. 

Cal.  211;  PenpUv.  Lrmq,  30  Id.  C94;        Evideuceofconcealmentof weapons 

People  V.  WilUama,  43  lit.  344;  Peoph  for  the  purpose  of  using  them,  though 

V.  Gotta,  49  Id,  166;  State  v.  Ah  Hoot,  they  were  not  in  fact  used,  is  adinia- 

12  Nev.  360;  MeAdams  v.  Stale,   25  silile  to  show  premeditation:  Slale  v. 

Ark.   405.     The  reflection  and  pre-  Wiataiigerode,  0  Or.  163. 
det«rminatIon  may  take  place  even        Where  the  killing  was  done  inten- 

at   the  moment  of    committing  the  tionally,  the  use  of  a  deadly  weapon 

act,  and  like  any  other  fact,  may  be  raises    a   presumption    that   it    waj 

proved   by  circumstances  which  ex-  done  maliciously:  State  v.  Bertmnd, 

,  elude  every  reasonable  doubt:   Wliit-  3  Or.  6]. 

/onl  V,  CommonvieaUh,  6  Rand.  722; 

0^19,  IBM.         §  1728.   [520.]     If  upon  an  indictment  for  murder, 

— the  defendant  be  convicted  upon  hia  own  confession  in 

mcetuin  the    Open  court,  the  court  shall  hear  the  proof  and  determine 
"  "it  for'        *'^*^  degree  of  murder,  and  give  judgment  accordingly. 

§  1729.   [521.]    Tho  killing  of  a  human  being  is  justi- 
-  liable  when  committed  by  public  officers  or  those  acting 
in  their  aid   and   assistance  and  by  their  command, 
either, — 

1.  In  obedience  to  the  judgment  of  a  competent  court; 

2.  When  necessarily  committed  in  overcoming  resist- 


munlei. 
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ance  to  the  execution  of  legal  process  or  to  the  discharge  P?f,'*""' 
of  a  legal  duty;  

3.  When  necessarily  committed  in  retaking  persons  humanbeing 
charged  with  or  convicted  of  crime  who  have  escaped  or 

been  rescued;  or, 

4.  When  necessarily  committed  in  arresting  a  person 
Qeeing  from  justice  who  has  committed  a  felony. 


OT  criminal,  where  persons  haviuE 
authoritj  to  orregt  or  imprisOD,  and 
aaing  the  proper  means  for  that  pur- 

poao,  are  resisted  ia  bo  doing,  they  arrest  offenders,  is  justifiable:  .  .  ... 

may  repel  force  with  force,  and  need  y.  PeemU,  8  Mich.  150.     The  officer 

not  givo  back;  and  if  the  party  jnek-  is  held  to  socnre  hia  prisoner  without 

ing  roeistuice  is  anavoidlbly  killed  a  rceort  to  deadly  weapons:  Reticcai 

in  tho  straggle,  tbia  homicide  ia  joa-  r.  Btate,   2  Lea,    720;   and   in  mia- 

a&iXJlc:  Cleirfntav.  Stalr,fiQ  Mi.l\l.  demeanara   the  Toluntaj-y  kkllins  o[ 

But  if  the  officer  should  kill  where  no'  the  accused  in  the  effort  to  arrest  him 

resistance  is  offered,  or  a.ftcr  tho  re-  is  murder:   WilUaJna  v.  Biaie,  44  Ala. 

Distance  is  over  and  tho  oQcesBity  baa  41.     Aa  officer  has  no  right  to  kill  a 

ceased,  tho  killing  ia  not  justifiable:  prisoner  in  cuatody  for  a  inisdemeanoc 

Ciemtuti  T.  State,  euprt.     A  killing  to  to  prevent  hia  escape,  and  if  ha  does 

prerent  an  escape  after  a  felony  ac-  ao  be  is  guilty  of  murder  or  man- 

tDally  committed  ia  justifiable:  Slate  alaughter,  according  to  the  circum- 

V.  liuther/ord,  ]  Hawlu,  4&G;  StaU  t.  stances:  Bentau  v.  Stale,  2  Leo,  72a 
Awne,  SDeT.  681;  but  necessity  alone 

\  1730-   [522.]    The  killing  of  a  human  being  is  also  octi»,i»4. 


justifiable  when  committed  by  any  person  as  foUows:- 

1.  To  prevent  the  commission  of  a  felony  upon  such  *"" 
person  or  upon  his  or  her  husband,  wife,  parent,  child,  i*oi 
master,  mistress,  or  servant; 

2.  To  prevent  tho  commission  of  a  felony  upon  the 
property  of  such  person,  or  upon  property  in  his  pos- 
session, or  upon  or  in  any  dwelling-house  where  such 
person  may  be; 

3.  In  the  attempt,  by  lawful  ways  and  means,  to  arrest 

a  person  who  has  committed  a  felony  or  in  the  lawful 

attempt  to  suppress  a  riot  or  preserve  the  peace. 

Prerention  of  felony.  — To  jos-  De&nae  of  peraon  or  ■property. 
tify  killing  to  prevent  a  felony,  tbers  — In  defense  of  self  the  law  rcquirea 
must  he  good  grounds  to  believe  that    that  the  party  aasaiilted  ahall  nee  aa 


I  about  to  lio  committed:  Siaiev.  far  as  he  can,   either  by 

Sullitr/ord,   I   Hawks,  457;  Pond  v.  some  wall  or  other  impediment,  or  as 

Pt^U,  S  Mich.  150.     ButtJie  kiULas  far  as  the  fierceness  of  the  assault 

is  not  excusable  if  the  crime  could  will  permit  liim,  hefore   he  will  be 

SS9.  To 
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make  it  Belf-defeuse,  it  moat  appear  dwelling,  he  is  uador  no  obligatio:i  to 

that  tlia  slayar  hod  no  other  posaible  retreat;    "BTcry  man's  houae  is  liis 

(or,  at  least,  probable)  raeana  ot  os-  castlo,"  and  in  defense  of  it^  or  to 

cape:    i  Bla.   Com.    184;    Ptopk  v.  prerent  an  nnla'vfnl  entty,  be  ciay 

Sutlmm,   7    N.   Y.    396;    People    v.  aae  anch  meaoa  as  ma;  b«  necesaary, 

WalA,   43   Cal.    447.      In   deciding  stod  to  the  taking  of  liFe:  Pond  v. 

what  lOFce  it  ia  neoeasary  to  employ  PtopU,  8  Mich.  160;  aee  generally  3 

in  reeiating  an  aasanlt,  a  man  mnrt  Bla.   Com.   3;  4  Id.    183;   I   Whart 

act  npon  the  circnnutancea  aa  thay  Grim.   L.,  8th  ed.,   aeca.   484-511;  I 

appear  to  him  at  the  time,  and  be  is  RnsacU  on  Crimea,  888;  ^larton  on 

not   to  be  held  criminal   becanae  a  Homicide,  sec.  641 ;  People  v.  A  moid, 

calm  survey  of  ths  facts  afterwards  16  Cal.  476;  People  r.  BcaduUdfr,  27 

abowa  that  tha  nse  of  anch  extreme  Id.  69;  Parple-r.  CamvbA  30  Id.  312; 

means  miffbt,  by  a  possibility,  bave  Proplc  t.  Pool,  27  la.  672;  Peopte  v. 

been  avoided:  BmUmy.  Slate,  24  Toi.  Seoggina,  37  Id.  675;  Peopte  v.  WaM, 

454;    .SchnUr  v.   People.   23  lU.    17;  43  Id.  447;  Peopte  v.  Ah  Kong,  49  Id. 

Patten  v.  People,  18  Mich.   314;  bnt  6;  People  v.  Perdue,  49  Id.  42S. 
see  People  v.  Williamt,  32  Cal.  280.         Human  life  cannot  be  taken  to  pre- 

Tha  right  of  self-defanse  is  not  con-  Tent  a  mere  trespasa  npon  property, 

fined  to  those  cases  trhere  tha  atta<:k  but  every  person  in  the  defense  ot  lua 

is  naeipooted.     Evidence  is  admis-  property  has  a  legal  right  to  prevent 

aiblo  to  abow  the  conduct  of  the  de-  the  commission  of  a  felony;  and  for 

ceaaed  for  some  time   prior  to  the  the  porpoae  of  defense  and  preveu- 

killing,  of  defendant's  liability  to  at-  tion,cveryoneiaentitlod  tonsewbat- 

tack:  aiale  v.  Dodioa,  4  Or.  64.   Wben  ever  force  may  be  neceasary,  even  to 

tlie  attack  is  actually  made,  one  baa  the  extent  of  takioK  the  life  ot  a 

a  right  to  repel  it,  no  matt«r  for  how  felonioaa  afflressor:  People  v.  Pajpie, 

■'  '  .■  -     .    ,  ™n.   «.-    People  Y.Flanai/an,  GO  Id. 

■£,  a. 
Burden  of  proof  — The  admis- 

Mere  facts  are  inaufBdent  to  jnatify  sion  of  the  killuig  by  the  defendant 

killing,  bat  the^  most  be  accompa-  doea  not  throw  upon  him  the  bnrden 

nied  vitb  a  infficient  demonatrsition  of  ahowing  juatili cation,  but  the  proa- 

of  force  to  justify  belief  of  bodily  ecution  must  prove  nmlioe:  OoodaU 

harm:  Note  to  Campbett  v.  People,  61  v.  State,  1  Or.  335.     But  where  the 

Am.  Dec.  63-58;  Peopk  v.   Burlado,  killing  ia  shown  to  have  been  inten- 

63  Cal.  289;  Pwple  v.  Jjantt,  67  Id.  tional  and  with  a  deadly  weapon,  the 

1 16.  burden  is  on  defendant  to  abow  jiuti- 

Where  a  man  ia  asaaulted  in  his  ficationi  StaU  v.  Bertraad,  3  Id.  6t. 

(w.^M,is64.         g  1731,  [523.]    The  killing  of  a  human  being  is  ex- 

r — TZ. —  cusable  when  committed, — 

fni^excuSife"  ^'  ^y  accident  or  misfortune  in  lawfully  correcting  a 
child  or  servant,  or  in  doing  any  other  lawful  act,  by 
lawful  means,  with  usual  and  ordinary  caution  and  with- 
out any  unlawful  intent;  or, 

2.  By  accident  or  misfortune  in  the  heat  of  passion, 
upon  a  sudden  and  sufficient  provocation,  or  upon  a 
sudden  combat,  without  premeditation  or  undue  advan- 
tage being  taken,  and  without  any  dangerous  weapon 
cr  thing  being  used,  and  not  done  in  a  cruel  or  unusual 
manner. 

Excusable  homicide. — One  who    daatb    acoidentaUy  raanlliDg    there- 

fairly   follows    the  rnlea  of   athletic    from:  Penm^hania  v.  Lemin,   Addis. 
games  cannot  be  held  responsible  for    279;  ao  a  killing  in  doing   a  LawM 
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act,  doe  caation  being  nwd,  u  ezcoa-  I.     An   Bccideiilal  injury   to   a  hj-  Oct  le,  18M, 

able:  Stale  v.  Saiham,  23  Iowa,  164.  Btandsr,  dne  care  bAvug  been  n«ad,  JM»- 

But  where  the  act  ia  doneinagrosBl^  uezciisablc;  Plummtr  v.  Stale,-iTeii. 

improper  manner,   and   a  pereon  ii  App.  310;   so  of   a  like  injury  to  a 

thereby  kilkd,   it  will    be  mnrder;  trespMBeri  HbtcM^ffis'a  Com,  1  Lew. 

UmdStala  V.  Hoimtl,  1  WalL  Jr.  0.  C.  161. 

g  1732.   [524.]     Whenever,  on  a  trial  of  a  person  in-  Oct  w.  ism. 
dieted  for  murder  or  manslausbter,  it  shall  appear  that  ■ 

"        ,  ,  .    '^^  When  killing 

the  alleged  killmg  was  committed  under  circumstances  j.'j'^J^g}!  ■» 
or  in  cases  where,  by  law,  such  killing  is  justifiable  or  ^'^o"_™il'ty 
excusable,  the  jury  must  give  a  general  verdict  of  not 
guilty. 

g  1733.    [525.]    If  any  person  shall  carnally  know  any  o^i9,i»4, 

female  child  under  the  age  of  fourteen  years,  or  shall 

forcibly  ravish  any  woman  of  the  age  of  fourteen  years 
or  upwards,  such  person  shall  be  deemed  guilty  of  rape,  JJ^-J^ 
and  upon  conviction  thereof  shall  be  punished  by  im- 
prisonment in  the  penitentiary  not  less  than  three  nor 
more  than  twenty  years. 

Bape:  See,  generally,  the  note  to  Bradley  t.  State,  32  Id.  704;  Smilh  v. 

Smiikv.  State,  80  Am.  Dea.  361.    This  State,  12  0\ua  St.  M6;  State  v.  EHet- 

oBeaae  ia  deBnad  bv  Blaclcatono  to  ba  mm,  45  Wi«.  86;  Piopk  v.  Brown,  47 

tbe  carnal  knowledge  of  a  woman  b^  Cal.  447;  People  v.  Royal,  53  Id.  02. 

force  and  arainst  nor  will:   4  Bla.  Baaiatanca  on  the  part  of  the  woman 

Com.  210.     Wbarton  defines  it  to  be  moat  also  ha  establiehed;  bat  it  ie  not 

thd  act  of    coTQiil  knowledge  of    »,  neceseory  to  show  that  sbe  nied  all 

woman  without  hci  cooscious  permiB-  the  reaiatance  in  her  power,   if  her 

■ion,  BQch  permission  not  bemg  ex-  reaiatance  was  (ona  ^e,  and  "  waa  the 

torted  by  force  or  fear  of  immediate  ntmost,  according  to  her  ligbta,  that 

.  bodily  barm:  I  Whart.  Crim.  L.,  8th  ehe  could  offer":  1  Whiul,  Grim.  L., 

ed.,  sec  SCO.     Undor  tbe  above  sec-  Sth  cd.,  see.   557;   Commomeit^lh  v. 

tion,  to  constitute  rape  npon  a  teinale  McDonald,  110  Masa.  406;  Jenkijii  v. 

over  the  age  of  fourteen  years,  force  Stale,  I  Tex.  App.  346;  State  v,  Dohr- 

njuat  be  ihown.     But  it  ia  held  in  ing,  59  N,  Y.  374;  Mille  v.  State,  52 

many  caaee  that  this  is  nob  necessary  lad.   187.     Consent,   however  rdao- 

ia  thOM  cases  in  which  acquiescence  tont,  if  free,  negatives  rape:  1  Wbart. 

ia  caused  by  fraud  or  stnpefaction.  Crim,  L.,  8th  ed.,  sec  557;  Anediidx 

All  indictment  should  allege,   how-  v.  State,  G  Tex.  App.  dS4;  Corioncm- 

ever,  that  the  offenaa  was  "forcibly"  wealUt  v.  McDonald,  110  Mass.  405; 

committed,   and    in    the    caaea   jnst  Atulsr/onv,  Stale,  HWia.i30;  People 

mentioned  this  ollegatioa  is  consid-  v.  Brown,  47  CaL  447.     Ou  the  trial 

ered  proved  by  proof  of  penetration:  of  an  indictment  for  this  offense,  it  ia 

Commonietaltht.  Foger^,fiGT3.y,iSS;  neceasary  to  prove:    I.  Penetration. 

Stale.  V.  Johnson,  67  K.  0. 65;  1  Whart  Any    semal    penetration,     however 

Crim.  L.,  Sth  ed.,  aec.  551.      Force,  slight,  ia  sofficient  to  oomplete  tke 

or  the  intent  to  uae  force,  in  oU  coses  crime:  See  S  1370  [171],  ante.     Proof 

where  acquiescence  has  not  been  ob-  of  emiasion  is  not  neoeaaary:  1  Whart. 

taiiied  by   fraud  or  etupcfaction,  ia  Crim.  L.,  8th  ed.,  see.   664.     There 

casentinl  to  the  offense,  ajid  muat  be  must  be  roecifie  proof  of  soma  pena- 

Hverred  and  proved:  1  Wbart.  Crim.  tration,  thongh  such  proof  may  ba 

L.,  8th  ed.,  see.  650;  Taylor  v.  Stale,  inferred    from    circumatances    aaide 

60  Ga.   79;   State  v.    Ilnjerman,   47  troin   the    st«tament   of    the    pirty 

Iowa,  161;  MfNatrv.  Slate,  63  Ala.  injured:    CommoawealUi  v.   Beale,    2 

453;   DawMm  v.  State,  20  Ark.  I17i  Wbart.  Jb  StiU^'s  Med.  Jur.,  sec  245) 
67 
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StaU  T.  Tarr.  28  Iowa,  397;  Bmmr  Ga.   225;   PleasarU  v.   Stale,  3   Ark. 

_  y.  Slatf,  25  Wis.  413.     And  2.  That  380. 

it  was  Jons  by  force,  and  against  the  A  cquiacemxqf  married  iBomaatiuJtr 
will  ot  the  woman.  This  element  of  belief  titat  deftndant  u  htr  liw^iand.  — 
force,  liowever,  as  above  stated,  is  It  ia  tnaiutAined  by  many  anthoritiea 
not  neoesaary  ,i[i  those  cases  where  tiiat  where  a  woman  admits  the  dc- 
the  crimo  ia  committed  by  Fraud  or  feadant  to  sexual  connection  imdcr 
stupefaction.  the  belief  tbat  be  is  her  Imsbuid,  the 
Fravd.  —  It  is  not  rape  where  a  act  does  not  amount  to  rape:  Pexv. 
medical  practitioner  repreeants  to  a  Jacieon,  Ross.  klLG.C.  487;  -Seyiaa 
patient  that  coition  is  necessary  for  v.  SaHndert,  8  Car.  &  P.  265;  llegiim 
the  treatment  of  her  case,  and  she  v.  WiUiamg,  8  Id.  28C;  Hegiaa  v. 
consents  to  connection  with  him,  Clarie,  Dears,  C.  C  397;  S.  C,  29 
through  a  belief  in  his  representa-  Eng.  L.  &  Eq.  542;  Regina  v.  Barrow, 
tions;  for  there  is  a  consent  to  the  'L.  R,  1  C.  C.  156;  Heijina  v.  Fraarit, 
act,  though  fraudulently  obtained:  13  U.  C.  Q.  B.  116;  /fee  v.  SmcCTiir,  8 
Don  Jtforan  v.  PeojOe,  23  Mich.  35G;  Coi  C.  C.  223;  WyoU  v.  Slate,  2 
Walter  v.  People,  50  Barb.  144;  see  Swan,  3M;  Lama  v.  Stale,  30  Ala,  51; 
also  Hfx  V.  SUtTilon,  1  Car.  &  K.  415;  S.  C,  68  Ara.  Dec.  113;  State  v. 
Regina  v.  Fiattery,  13  Cox  C.  C.  3S8;  Brooks,  TG  N.  0.  1.  The  coiitnry  has 
Pomeroy  v.  People,  94  Ind.  SC;  S.  C,  been  held  in  People  v.  Mttealf,  1 
48  Am.  Bcp.  146.  But  where  con-  Wheel.  C.  C.  378;  .^nonymoM,  I  Id. 
nection  ia  obtained  bv  a  physician  381;  Stale  v.  Sh^rd,  7  Conn.  64. 
nnder  pretense  of  making  a  profes-  And  where  she  ia  asleep  at  tlie  time, 
■ionol  examioation  of  her  person,  or  and  therefore  gives  no  consent,  the 
of  performing  a  surgical  operation,  offcnao  may  berape:  Regina  v.  Yoiaig, 
there  is  no  consent,  and  a  conviction  14  Cox  C.  C.  114;  Segiaa  v.  ilat/eTS, 
ot  rape  may  be  had:  Pomer™  V.  Siote,  12  IiL  311.  Bat  even  when  she  snb- 
91  Ind.  96;  8.  C,  48  Am.  Itep.  146;  mite  under  belief  that  the  man  is  her 
Regina  v.  Flattery,  13  Cox  C.  C.  388;  husband,  tho  same  rcasoniug  may  ap- 
S.  Cr,  L.  R.  2  Q.  B.  D.  410;  Rex  v.  ply  as  in  the  ca^e  of  consent  obtained 
Oast,  4  Cox  C.  C.  220,  In  eoch  case,  by  fraud.  Where  the  woman  con- 
there  is  in  the  wron^ul  act  itself  all  sente  to  medical  treatment,  and  not 
the  force  which  the  law  demands  as  sexual  connection,  the  offense  is  rape. 
an  clement  of  the  crime;  Fomeroy  v.  So  whenshe  consentBto marital  inter- 
Slalc,  supi-a.  But  the  ignorance  and  course,  and  not  to  illegitimate  sexual 
innocencouf  the  victim  must  be  plain-  intercourse,  such  acquiescence  shocdd 
'[y  established:  IVnller  v.  People,  60  hardly  be  regarded  as  consent,  Uiougli 
Barb.  144;  and  if  the  woman  consent  to  ccnstituta  rape  the  defendant  must 
in  the  belief  that  an  illegal  marriage  have  intended,  if  necessary,  to  con- 
is  legal,  upon  tlio  fraudulent  assertion  summato  his  crime  by  force,  or  at 
of  the  pretended  husband,  the  latter  least  by  deceiving  the  woman;  See  I 
will  not  be  guilty  ot  rape:  Stale  v.  Wharton's  Crim,  L.,  seo.  561;  Rex  v. 
Murphy,  6  Ala.  76Sj  S.  C,  41  Am.  Dm,  31  Alb.  L.  JT  43. 
Dec.  79;  Bloodvmlh  v.  Stale,  6  Baxt  UneoTiKiataM»a  qffemaU.  — Where 
014.  The  criterion  is,  whether  or  thepriaonorgive  the  proseeutrii  liquor 
not  the  woman  consented,  not  to  with  the  intention  01  exciting  her  and 
something  else,  such  as  medical  treat-  then  having  eezual  connection  with 
mcnt,  but  to  the  act  of  coition,  A  her,  and  consummated  the  connection 
consent  to  coition,  though  frandulent-  while  she  was  in  a.  state  of  insensi- 
ly  obtained,  is,  notwithstanding  the  bility,  the  act  was  rape;  Re-jina  v. 
fraud,  a  consent,  with  tho  presence  of  CaiapUn,  1  Den.  C.  C.  89;  S.  C,  1 
which  tlicro  can  be  no  rape:  State  v.  Car.  &  K.  746.  And  where  the  prose- 
R'lQO',  1  Hoost,  C,  C.  120;  BtoodmorOi  cutrix  was  uncouscions  from  iutoxi- 
V.  Slate,  6  Baxt.  G14:  State  v.  Burij-  cation,  though  not  made  so  by  the 
dorff,  63  Mo,  63;  Clarl:  v.  State,  30  dcfendant,Lewasguiltyotraiie:  Com- 
Tex,  44S;  NaSr  v.  Slole,  53  ALi.  453;  wonincnilli  v.  BarXr,  105  Mass.  3TG; 
see  RcJ!  v.  IVilUams,  8  Car.  &  P.  286;  see  Sta/e  v.  Stoyell,  54  Me.  24;  Com- 
Rex  V.  JaeJaoti,  Rnsa.  ft  R.  C.  C.  487;  mnnvKalth  v.  Baltmaii,  13  Maas.  577; 
Jtfjim  V.  Bamie,  L.  It.  1  C.  C,  156;  Rerjina  v.  Fletcher,  8  Cox  C.  C.  131; 
Co/nmottUKoithv.  Fields,  i  Leigh.  MS;  S.  C,  Bell  C.  C,  Rt,  71.  In  Xew 
Pomeroy  v,  StnU,  04  Ind.  06;  S,  C,  York  the  contrary  ishelJ,  thonglt  the 
48  Am.  Rep.  146;  Stephen  v.  Stale,  11  decision  rests  upon  the  ground  that 
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tho  statnte  makei  a  speciSa  ofFeQBe  of  consent  after  the  act  is  completed  is  Oct  19,  lau, 

eamal  bnoirledge  of  an  intoiicated  a/brtiori  no  defense;  Id.     Itisnode-  t^a. 

wonum:  People  v.  Qtaa,  50  Barb.  I2S.  fense  that  the  woman  anhse^uently 

When  tha  connectioa  is  had  with  a  agreed  to  receive   compeiiBation  for 

woman  whilo  ahe  is  under  tho  inQn-  the   injury:    SlaU   v.    liammond,    77 

ence  of  ether  or  chloroform,  a,  qoes-  Mo.  1G7. 

tion  of  medical  jarisprudenca  is  in-        Fenu^e  under  age  of  consent. 

volvod:   3  Wharton  and  Stillu's  Med.  — The  law  presumes  a  female  of  ten- 

Jnr.,4thed.,Bec.  597.   Tfthewoman'a  der  years  incapable  of  eooBenting  to 

will  is  affected  by  the  aniesthetic,  so  sexual  intercourse,  and  a  man  who 

that  the  connection  is  had  without  has  connection  with  anch  a   female, 


her  consent,  though  she  may  be  more  although  she  may  have  ii 
or  less  coneciouB,  the  act  will  bo  rape:  aented  thereto,  is  guilty  of  rape;  1 
Id.  Whether  it  is  to  be  remrded  as  Wharton's  Qrim.  L,  8th  ed.,  seoi 
pssaible  that  a  connection  should  be  65S;  DaioBon  v.  Slate,  29  Ark.  120; 
accomplished  dvring  tho  unconscious-  Steplms  v.  State,  II  Ga.  225;  People 
ness  of  natural  sleep,  without  arons-  v.  ileDoaatd,  0  Mich.  ISO;  Hayt  v. 
ing  the  female,  is  said  to  bo  an  open  People,  1  Hill  {N.  Y.),  351;  StaU  v. 
question  in  medical  jurisprudence:  Farnier,  4  Ired.  S24;  Arucliidca  v. 
Seo  Buck's  Med.  Jur.,  7th  eJ.,  117;  State,  6  Tel.  App.  624.  It  is  no  ex- 
Taylor's  Med.  Jur.,  6th  cd.,  664;  case  that  the  person  accused  believed 
Wlmrtou  and  Still^'s  Med.  Jur.,  336,  the  eirl  to  be  over  the  ago  of  consent, 
sees.  440,  441 ;  Montgomery  on  Freg-  or  that  ahe  told  him  that  she  was: 
nancy,  2d  etl.,  301.  Larnrenee  v.  CommomBealtA,  30  Gratt. 
Mr,   Wharton,  in  the  late  edition  845.     Ho  takes  tho  risk,  and  if  she  is 


Med.   Jur.,  sees.   246,  204,  276;  see    131;  although  she  waa  over  tho  a 

Senina  v.  Xor£,  27  L.  T.,  N.  S.,  661.  of  coasout,  and  offered  no  resistance: 

Intent  to  vseforet,  shonld  fraud  or  Queenv.  Jt!/an,2ld.  115;  Sialev.Tarr, 

stupefaction  fait,  is  essential  to  the  23  Iowa,  307;  Stephen  v.  Stnte,  II  Qa. 

offense:  Rex  v.  Cwt,  I  Den.  0.  C.  580;  227;  see  StaU  v.  Uroa>,  10  West,  L.  J. 

Rex  V.   Lloiid,  7  Car.  A  P.  318;  Rex  601. 

T.  Stanton,  1  Car.  ft  K.  416;  Rex  v.  Prior  nnchastity  of  woman  Ifl 

Wrigld,  4  Fost  k.  F.   967;  McNair  no  defense. —Tho    fact    that    tho 

V.  StaU,  53  Ala.  453;  Damaon  v.  Stale,  woman  was  a  common  prostitute,  or 

29  Ark.    116;   BTodiey  v.   State,   32  the  defendant's  mistress,  is  no  defense. 

Id.  704;   Tayler  v.  Slalf,  60  Oa.  79;  and  the  reputation  of  the  prosecutrix 

StaU   V.    Hagermait,   47    Iowa,    151;  for  uncboatity  is  uo  justification  or 

CoTnmoKinaUhy.  Merrill,  14Gray,  415;  excuse  of  the  offense,  thougli  evidence 

StaU  V.  Eriebton,  45  Wis.  86;  IIuU  v.  of  this  character  is  admissible  to  im- 

StaU,  22  Id.  580.  peach  her  testimony  as  to  the  want 

Content  after  peiteiratkm  no  difeiue.  of  consent:  I  Hale  P.  C.  629;  Archb. 

—  Conaentgivenaftertheaaaault,  and  P.  C,  by  Jerv,,  453;  Rex  v.  Barter, 

before  pcoetratiou,  ia  a  good  defense  3  Car.  &■  P.  589;   Wileon  v.  Slile,  17 

to  the  charge  of  rape:  Re'/innv.  Hal-  Tex.  App.  626;  Bigijina  v.  People,  I 

K  9  Car.  &  P.  748;  but  after  the  of-  Hnn,  307;  Pratt  v.  Stale,  19  Ohio  St. 

tense  lias  lieen  completed  by  penetra-  277;  Pleasant  v.  Slate,   3  Ark,   360; 

tion,  no  submission  or  consent  of  the  Pleasant  v.  Slate,  16  Id.  024;  Wriglit  v. 

woman   will    avail     the    defendant:  Stale,  iJiampb.  i94-,  Peoplev.  Berimn, 

WhJltat^v.  Stofe,  50Wis.  618;  Brmrn  6  Cal.  221;  S.  C,  65  Am.  Dec.  506; 

V.   Ptoj>le,   36   Mich.   203;    Common-  oud  see  the  note  to  SmOh  v.  Slate,  80 

mallA  V.  McDonald.  110  Mass.  405;  Id.  36S. 

Re.jlna  v.  Paige,  2  Cox  C.  C.  133;  1  Proof  of  rape.  —Proof  of  pene- 

Wharton's  Crim.   L.,   sec.   662  a;   2  tratiou  ia  snfficient  to  sustain  ijidict- 

Bisbop's  Crim.   L.,  seu.    1122.     And  ment:  Seo  g  1370  [171],  an^. 

§  1734.   [526.]    A  person  convicted  of  a  rape  upon  his  oct 
sister,  of  the  whole  or  half  blood,  or  upon  his  daughter  — 
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or  the  daughter  of  his  wife,  ahaU  be  punished  by  impris- 
onment  in  the  penitentiary  not  less  than  twenty  years, 
or  during  the  life  of  such  person. 

§  1735.  [527.]  If  any  person  shall  purposely  and  ma- 
liciously, or  in  the  commission  or  attempt  to  commit  a 
felony,  cut  or  tear  out  or  disable  the  tongue,  put  out  or 
destroy  the  eye,  cut  or  slit  'or  tear  off  an  ear,  cut  or  slit 
or  mutilate  the  nose  or  lip,  or  cut  ofif  or  disable  the  limb 
or  member  of  another,  such  person,  upon  conviction 
thereof,  shall  be  punished  by  imprisonment  in  the  peni- 
tentiary for  not  less  than  one  nor  more  than  twenty 
years. 

HKyb«m. — The  ear  is  a  "  mem-  Tnisaion  of  t}ie  act  wiUi  intent  to 

ber"of  a  penon'a  bodj,  and  biting  laaim  ia  prima  Jade  to  be  inreired: 

it  off  ia  mayhem:  Peoplt  v.  OoldtTi,  Slait  v.  Oirkin,  1  Ired.   121;  Slaiev. 

02  Cal.  642.    In   3^  v.  Pnp^  67  Bimmona,  3  Ala.  497.     In  New  York 

N.  Y.  18,  it  was  bald  that  in  an  mdict-  it  must  appear  that  there  was  a  tying 

ment  for  mayhem  a  premeditated  de-  in  wait,  or  soma  other  act,  showing  a 

sign  to  maim  mnst  be  averred,  and  premeditated  deaign  to  do  the  act 

tiiat  the  jnry  must  find  that  there  complained  of:  Ooilfrey  v.  People,  63 

was  aucb   design  before  the^  could  N.   ¥.  207,  reversing  S.  C,  5  Hnn, 

convict.     The  manner  in  which  this  369.     Although  a  specific  intent  most 

design    was    evinced,  however,  and  be  shown,  the  duration  of  tJiia  intent 

the    circumstances    establishing    it,  is  not  material:  Fotler  v.  PropU,  60 

were  held  to  be  matters  of  evidence,  K.  Y.  599;  Oodfrcu  v.  Pa^ie,  63  Id. 

to  be  proved  on  the  trial,  and  not  207;    MtitiU   v.   State,   49   Ala.    18; 

neceaaarv  to  be  averred.     The  iuma-  SlaOery  v.  Slale,  41  Tex.  G19. 
ble  fact  being  whether  the  particular        An  offense  made  punishable  by  this 

injary   was  deliberately  aad   ioten-  section  may  be  denominated  mayhem 

tionally  committed,  where  a  maiming  in  the  indictment;  State  v.    Votoelt, 

is  proved  to  have  been  done,  the  com-  4  Or.  324. 

Oct.  19,  IBM,         §  1736.   [528.]     If  any  person  shall  eng£^  in  a  duel 

with  a  deadly  weapon,  although  no  killing  ensue,  or  shall 

sendliiK  cbai-    challenge  another  to  fight  a  duel  with  a  deadly  weapon, 

lenge  there  lor.  ,„  i  it  ii  . 

or  shall  send  or  deliver  any  verbal  or  written  message 
purporting  or  intending  to  be  such  challenge,  although 
no  duel  ensue,  such  person,  upon  conviction  thereof,  shall 
bo  punished  by  imprisonment  in  the  penitentiary  not 
less  than  one  nor  more  than  ten  years. 
Oct  19,  KM,         g  1737.   [529.]     If  any  person  accept  a  challenge  to 

fight   a  duel  with  a  dendly  weapon,  or  shall  knowingly 

carr>1iig  fhai-   cariy  OF  deliver  any  such  challenge  or  message,  although 
ingiQduei,      no  duel  ensue,  or  sliall  bo  present  at  the  figliting  of  such 
a  duel  as  an  aid,  second,  or  surgeon,  or  shall  advise,  en- 
courage, or  promote  such  duel,  such  person,  upon  convic- 
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tiou  thereof,  shall  be  punished  by  imprisonment  in  the  P^"*-  ^^^ 
penitentiary  not  less  than  one  nor  more'than  five  years, 

§  1738.    [530.]     If  any  person  shall  in  any  manner  P^'*-  >*"• 

post  another,  or  in  writing  or  print  "\ise  any  reproachful 

or  contemptuous  language  to  or  concerning  another  for  other  For  not 
not  fighting  a  duel,  or  for  not  sending  or  accepting  a  ^"eL 
challenge  to  fight  a  duel,  such  person,  upon  conviction 
thereof,  shall  be  punished  by  imprisonment  in  the  pen- 
itentiary not  less  than  one  nor  more  than  two  years. 

§  1730.   [531.]     If  any  person  shall  assault,  or  assault  occ  u,  wet, 

and  beat  another  with  a  cowhide,  whip,  stick,  or  like  - — '- 

thing,  having  st  the  time  in  his  possession  a  pistol,  dirk,  Hi^withk 
or  other  deadly  weapon,  with  intent  to  intimidate  and 
prevent  such  other  from  resisting  or  defending  himself, 
SQch  person,  upon  conviction  thereof,  shall  be  punished 
hy  imprisonment  iu  the  penitentiary  not  less  than  one 
nor  more  than  ten  years. 

§1740.   [532.]     If  any  person  shall  assault  another  o«^".»>«. 
with  intent  to  kill,  to  rob,  or  to  commit  a  rape  upon  such  T      ; 

'  '  r        r  4as«uU  with 

other,  or  to  commit  any  of  the  crimes  specified  in  section  „[." ^'.^^i'' 
1735  [527],  such  person,  upon  conviction  thereof,  shall  JSyiiSL. 
be  punished  by  imprisonment  in  the  penitentiary  not 
leas  than  one  nor  more  than  ten  years.  isoriao, 

ABaaultwith  intent  to  commit  v.  Doly,  5  Or.  491.     A  person  cumot 

"* —       ""'     iBtont  is  tho  Rist  of  be  convicted  of  thin  offense  uulesa  lie 

it  must  be  specificol-  wouMhave  been  gailty  of  murdur  in 

proved:  the  firBt  or  second  degree  liad  death 

,   Smilh  V.  resulted  from  the  assault:  1  Whart, 

Slaie,  52  Go.  88;  Joknuon  v.   Slate,  35  Crim.  L.,  8th  od.,  aec.  G41;  State  v. 

Ala.  363;  Morgan  v.  BtaU,  13  Smed.  Neal,  37  Me.  468;  Stait  v.   WhiU,  41 

h.  M.  242;  State  v.  Jolnuon,  D  Nev.  lona,  316;  MtreditA  v.  Stalt,  GO  Ala. 

175;  PeopU  v.  Yslca,  27  Cal.  G30;  Pa>-  441.     Premeditatiou  and  malice  afars- 

pfe  T.  jiurai,  45  Id.  231;  People  v.  thought  are  also  Dccesaary  ingredients 

A'lcrMtni,  43  Id,  388;  Peoplt  v.  Fine,  in  this  offeiise,  and  niOBt  be  averred 

53  Id.  264.     It  is  incumbeut  upon  the  wid  proved:  People  v.  Unas,  12  Cal. 

prosecution  to  ^rove  tha  intent,  and  325. 

if  it  appear  that  the  assault  was  made        Within  this  offense  is  included  the 

onder  such  circamstances  as  would,  minor  offense  of  a  simple  assault,  and 

hail    death  ensued    therefrom,   have  in  some  cases  depending  upon  whether 

mitigated  the  offeose  from  murder  to  the   assault  with   intent   to  commit 

nunslaughter,  such  intent  is  not  made  mnrder  is  alleged  to  have  been  with  a 

oot:    tVHgkt  V.   Stale,   9  Yerg.  342;  deadly  weapon,  the  offense  of  an  as- 

Collier  V.  State,S9  0^  31;  Uormanv.  sault   with   a   deadly  weapon   to    do 

Utate,  24  Miss.  W;  Slate  v.   While,  41  bodily  harm:   People  v.  Vavidmt,  6 

Iowa,  316;    Vanda^arl  v.  PiopU,  47  Cal.    134;    People   v.    Vanard,    6   Id. 

Ill  122.     The  indictment  must  charKG  562;  People  v.  Englieh,  30  Id.  214;  Ex. 

Msanlt  with  intent  to  kill,*and  should  parte  Ah  Cka,  40  Id.  42G;  Ex  parte 

■pecify  the  weapon  used,  if  any:  Slate  Max,  44  Id.  579;  People  v.  t'int,  58 
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If  the  indictment  charging    see  State  t.  SrAey,  S  Nev.  312. 
duCen^nt 

:   Peiyple  v.      ant:   Pto^   v.    Tornn, 


person   by 
.he  defeud- 


Cttl.  263. 

this  offcnae  avera  that  the  deCen 
~  rammitted  the  oasanltwith  the  it 
to  murder,  it  is  lufficieo 

Svmiton,   49  Id.  3SS.      But  if  upon  Mere    threata,    antecedently    made, 

the  trial  the  evidence  fails  to  show  amount  to  no  excuse   for  a  deadly 

ta  inteilt  to  murder,   the  defendant  assault  when  the  party  auailed   has 

COD   only   be    convicted    of   a,   simple  made  no  demonatratioDof  a  hostile  or 

assault,   and  a,  verdict  in  sach  case  equivocal  character: /'rap&T.  Wi-iijht, 

that  the  defendajit  is  guilty  of  on  46  Id.  260.     In  People  v.  Fine,  53  Id. 

Msanlt  to    do    bodily    harm    means  264,  an  instruction  to  the  jnry  that  if 

that  he  is  guilty  of  a  simple  assoalt  they  found  the  defendant  guilty  they 

onlyi   Peo^  v.    Vanard,  G  Id.  662;  must    convict    him    of    the    ofienaa 

People  V.  Ensliah,  30  Id.  214;  Ex  parte  charged  iu  the  indictment  was  held 

A/i  dm,  40  Id.  426;  Ex  parte  Max,  44  erroneous,  the  defendant  having  beea 

Id.    G79.     So    an    indictment   which  indicted  for  an  assault  with  intent  to 

Lult  with  intent  to  do  murder.     See    ^eueraUy  as  to  what 


charees 
bodily  h: 


armed  with 
a  dangerous 
ireapOD. 


Sle  assault  evidence  is  admissible  on  the  trial  of 

Id.   112.  an  iodictment  for  this  offense.  Poipfa 

But  if  the  indictment  avers  that  the  v.  Shea,  8  Id.  638;  People  v.  Roach, 

assault  was  committed  with  a  deadly  17  Id.  297;   Peo^  v.   Y»Ia»,  27  Id. 

weapon  with  iutent  to  murder,  then  630.     As  to  proper  instructions,  aea 

the  defendant  may  be  convicted  of  People  v.  Enijtuh,  30  Id.  214;  Feopb 

either  an  assault  with  intent  to  mur-  v.  Hobson,  17  Id.  424. 

der,  an  assault  with  a  deadly  weapon  Asa&ult  wltli  intant  to  commit 

to   do  bodily  harm,  or  a  simple  as-  rape,  robbBrr,  or  other  offenses  is 

saalt:  People  v.  Conglelon,  44  Id.  92;  governed  by  the  rules  laid  down  in 

People  y.  Mural,  45  Id.  281;  People  v.  the  above  note,  as  far  as  concerns  in- 

Lighner,    49    Id.    226;     see    g    1169;  tent  and  proof  thereof. 

§  1741.  [533.]  If  any  person  being  armed  with  a 
"  dangerous  weapon  shall  assault  another  with  intent,  if 
»  resisted,  to  kill  or  wound  the  person  assaulted,  and  shall 
rob,  steal,  or  take  from  the  person  assaulted  any  money 
or  other  property  which  may  be  the  subject  of  larceny, 
such  person,  upon  conviction  thereof,  shall  be  punished 
by  imprisonment  in  the  penitentiary  not  less  than  five 
nor  more  than  twenty  years. 

T.  McCune,  70  Am.  Deo.  17S~191,  fuUf 


not  befDK 


§  1742.  [534.]  If  any  person,  not  being  armed  with 
_  dangerous  weapon,  shall  by  force  and  violence,  or  by 
puitj^Bjt  m  fear,  assault,  Or  by  putting  in  fear  of  force  and  violence  or 
assault,  rob,  steal,  or  take  from  the  person-  of  another 
any  money  or  other  property  which  may  be  the  subject 
of  larceny,  such  person,  upon  conviction  thereof,  shall 
be  punished  by  imprisonment  in  the  penitentiary  not 
less  than  one  nor  more  than  five  years- 

§  1743.  [535.]  If  any  person  shall  attempt  to  kill  or 
injure  another  by  poisoning,  or  other  like  means  not 
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constituting  an  assault  with  such  intent,  such  person,  J^i*-  •*"■ 

upon  conviction  thereof,  shall  he  punished  by  imprison- — 

'^        .       ,  .  ,      '^   ,  ,  Altempt  to  km 

ment  in  the  penitentiary  not  less  than  three  nor  more  ouniureby 

than  fifteen  years.  m'sseau'iL* 

§  1744.   [536.]     If  any  person,  being  armed  with  a  ocl  20.1866.41. 
dangerous  weapon,    shall    assault    another  with    such  Aniuit  with 
weapon,  such  person,  upon  conviction  thereof,  shall  be  w^^n!^"' 
punished  by  imprisonment  in  the  penitentiary  not  less 
than  six  months  nor  more  than  ten  years,  or  by  impris- 
onment in  the  county  jail  not  less  than  one  month  nor 
more  than  one  year,  or  by  fine  not  less  than  one  hundred 
nor  more  than  one  thousand  dollars. 

Dangerona  woapoo.  —  Id  most  the  knowledge  of  tbe  conrt     WUen 

■tates    the    crime    corresponiliDg  to  the  court  can  declare  a  weapon  to  be 

that  covered  by  thia  section  a  assault  dangerous  it  ahonld  do  bo,  but  when 

with  a  deadty  woapon.     A  "dancer-  the  queation  ia  one  of  law  and  fact  it 

0113  weapon  "  ia  one  likely  t«  produce  ebould  be  properly  subniitted  to  the 

death   or  great  bodily  harm,  and  a  jary:    United  Slatet  v.    WitUams,    6 

loaded  pistol  ia  such  a  weapon  within  Saw.  244. 

g  1745.   [537.]     If  any  person,  not  being  armed  with  P^"''^- 

a  danfferoua  weapon,  shall  assault  another,  or  shall  com- 

°  -'^       '  '  Aeseultor 

mit  an  assault  and  battery  upon  another,  such  person,  51^),'"'°^, 
upon  conviction  thereof,  shall  be  punished  by  imprison-  ^uhVSaMer. 
ment  in  the  county  jail  not  less  than  three  months  nor  """""f""- 
more  than  one  year,  or  by  fine  not  less  than  fifty  nor 
more  tban  five  hundred  dollars. 

Assault.  —  An  asaaul  b  is  an  un-  assault  The  mere  U3e  of  words  can 
lawfulattempt,  coupled  withapresent  never  amount  to  an  assault.  But 
ability,  to  commit  a  violent  injury  on  mshing  towards  another  with  men- 
tbe  person  oE  another:  tiruled  titates  v.  acing  gestures,  and  with  an  intent  to 
Hand,  2'Waak.  C.  C-^5.  Itiaanat-  strike,  is  an  assanlt,  though  the  ac- 
tempt  to  commit  a  lottery:  I  Whart.  cused  ia  prevented  from  striking  be- 
Crim.  L.,  Stbed.,  Bee.  603.  Toconsti-  fore  ho  cornea  near  enough  to  do  so: 
tutoansasanU,thereniuatbeaniateu-  Slate  v.  Davia,  1  Ired.  125;  PtopU 
tional  attempt  by  violence  to  do  an  in-  v,  Yfbta,  27  Cal.  630.  But  mere 
iur^tothe  peraonof  another.  Jtmnst  threatening  gestures,  unaccompanied 
be  mtentional.  If  there  is  no  present  by  auch  intent,  although  sufficient  to 
purpose  to  do  on  injury,  there  is  no  aa-  cause  a  peraon  to  believe  that  he  was 
saulC.  The  present  abiUty  to  carry  about  to  be  struck,  do  not  amount  to 
the  party's  intention  into  effect  is  not,     an  oasanlt. 

however,  in  all  cases  necessary.  It  Thus,  when  the  defendant  shook 
will  be  sufficient  if  the  aggressor,  by  his  whip  at  the  prosecutor,  saying  at 
his  conduct,  lead  another  to  suppose  the  same  time,  "  If  you  were  not  an 
that  he  will  do  what  he  apparently  old  man  I  would  knock  yon  down ": 
attempta  to  do.  There  must  also  be  Held,  no  assault,  nnlees  the  jnry 
an  unlawful  attempt:  People  v.  Yelat,  should  be  satisfied  that  there  was  a 
27  Cal.  630.  A  purpose  not  occom-  present  purpose  to  strike;  Stale  v. 
paoied  by  on  effort  to  carry  into  im-  Crow,  1  Ired.  37u;  see  alao  Conunoa- 
mediate  execution  falls  short  oC  an    wtaWi  v.   Eyre,   1   Serg.   ft   R.  347; 
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0^19,  IM*,       Urdttd  5ia^»  v.  Hand,  2  Wash.  435.  with  a  prl  fourtoeQ  years  of  age,  she 

*''**' Threattmiog  anolier  with  a  weapon,  conaentina  from  a  iowiyiifc  belief  that 

tocompel  him  to  submit  to  a  demanii,  the  dcfGndoiit  waa  tcsating  her  medi- 

intendtng  to  strike  if  be  reCnses,  bnt  colly,  as  ho  represented  he  was  doiog, 

not  to  strike  if  he  submits,  is  oa  as-  he  was  held  properly  coDvicted  of  an 

aault,  although  the  other  party  may  assault:  Eeyina  y.   Case,   4  Id.   220. 

submit  to  the  demand:  StMe  v.  Mof  The  administeriiig  of  poison  is  also  an 

gan.  Sired.  186;  Peopk  v.  MeMaiJ^  assault.     Also  the  mallcioas  applica- 

S  Cal.  547.     Holding  a  pistol  which  tloa    of   injurious    drugs;    S.    U..    I 

purports  to  bo  loaded  so  near  another  Whart.  Crim.  L.,.Sth  ed.,  sac  GIO; 

puiBon  as  would  endanger  life  if  it  CornmoaweaUh  v.  Stratton,  114  Mass. 

WRre  fired,  although  the  pistol  is  not  303;  but  see  Oamel  v.  Stale,  I  Tex. 

in,  fact  loaded,  is  an  assault:  SltUt  v.  App.  605. 

Smith,  2  Humph.  457;  Hex  v.  Par/ait,  ■  Battery.  —Battery  is  an  unlaw- 

1   Leach,  4th  ed.,  19;  S.  C,  1  East  ful  touching  of  the  person  by  the  ag- 

F.  C.  4IG;  Hex  V.   Thoirtaa,  1  Loach,  gressor,  or  by  any  subataucs  put  ia 

4lb  ed.,  330;  S.  C,  1  East  P.  C.  417.  motion  by  him:  Kirkiand  v.  Slait,  43 

If  the  party  suffering  tbo  violence  has  lud.  146,     It  is  any  unUwM  violenoe 

'  consented  to'  it,  there  is  no  assault,  of  whatever  degreo  or  means  with  in- 

Thus,   althouah    a    child   of    tender  tent  to  injare:   JonoQaa  t.  State,  6 

years  cannot  leaally  consent  to  a  rape  Tex.  App.  465.     The  least  toachlng 

upon  her,  yet  aha  may  consent  to  an  of  another's  person  willfully  or   in 

attempt  to  commit  it;  and  such  on  anger  is  sufficient  to   complete  this 

attempt,  if  committed  with  her  con-  ofiense.  as  the  taking  bold  oi  the  coat, 

sent,  IS  not  an  assault:  Eeginav.Coelc-  or  laying  the  hanils  on  the  person  of 

burn,  3  Cox  C.C.  543;  Jltgina  v.  Said,  another,  in  a  mdo  and  insolent  mon- 

3Id.  266;  S.C.,  IDenio,  377;  fleffina  ner:   Uniltd  StaleA  v.  Ortegn,  i  Wash. 

V.  JfeAcgan,  7  Cox  C.  C.  145.     Mero  531.     Every  battery  includes  an  as- 

failnre  to  resist  is  not  enough :  .Aegina  sault:   FarnisA  v.   CommoitaeaHh,    14 

V.  McOanaran,  0  Id.  64.     So  where  a  Bush,  160;  People  v.  BeOing,  CI  CaL 

medical  man  had  criminal  connection  620. 

^n,imyL      §  1746.     Every  person  who,  without  lawful  authority, 

v-^ forcibly  seizes  and  confines  another,  or  inveigles  or  kid- 

Kidnapingi      nap3  another,  with  intent  either,  — 
ment.  1,  To  causo  such  other  person  to  he  secretly  confined 

or  imprisoned  in  this  state  against  bis  will;  or, 

2,  To  cause  such  other  person  to  be  sent  out  of  this 
state  against  his  will, — shall  be  punished  by  imprison- 
ment in  the  state  penitentiary  not  leas  than  one  nor 
more  than  ten  years. 
oot.u.i8TC^S2.      §  1747.     Every  person  who  maliciously,  forcibly,  or 

p-»-     '_  fraudulently  takes  or  entices  away  any  child  under  the 

chud  steal-      age  of  twelve  years,  with  intent  to  detain  and  conceal 

ing;  lis  =  J  J 

punishment  such  cbild  from  its  parent,  guardian,  or  other  person 
having  the  lawful  charge  of  such  child,  shall  be  punished 
by  imprisonment  in  the  state  penitentiary  not  less  than 
six  months  not  more  than  ten  years,  or  by  imprisonment 
in  the  county  jail  not  exceeding  one  year,  or  by  fine  not 
exceeding  five  hundred  dollars,  or  by  both  such  fine  and 
imprisonment. 
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g  1748.     [538.]     If  any  person,  either  verbally  or  by  J^"-"**- 
any  written  or  printed  communication,  shall  threaten  ~" 

any  injury  to  the  person  or  property  of  another,  or  that  "'^^JJ^"*'' 
of  any  person  standing  in  the  relation  of  parent  or  child,  "^S.' "" 
husband  or  wife,  or  sister  or  brother  to  such  other,  or 
shall  in  like  manner  threaten  to  accuse  another  of  any 
crime,  with  intent  thereby  to  extort  any  pecuniary  ad- 
vantage or  property  from  such  other,  or  with  intent  to 
compel  such  other  to  do  any  act  against  hia  will,  such 
person,  upon  conviction  thereof,  shall  be  punished  by 
imprisonment  in  the  penitentiary  not  leas  than  six 
months  nor  more  than  two  years,  or  by  imprisonment 
in  the  county  jail  not  less  than  three  months  nor  more 
than  one  year. 

§  1749.    [539.]     If  any  person  shall  willfully,  by  any  octai  le^fi. 

means  other  than  words  orally  spoken,  publish  -or  cause  v-^- 

to  be  published  of  or  concerning  another  any  false  and  Libei;  lu 
scandalous  matter,  with  intent  to  injure  or  defame  such 
other  person,  upon  conviction  thereof  [he]  shall  be  pun- 
ished by  imprisonment  in  the  county  jail  not  less  than 
three  months  nor  more  than  one  year,  or  by  a  fine  not 
less  than  one  hundred  dollars  nor  more  than  five  hundred 
dollars.  Any  allusion  to  any  person  or  family,  with  in- 
tent to  injure,  defame,  or  maliciously  annoy  such  family, 
shall  be  deemed  to  come  within  the  provisions  of  this 
section;  and  it  is  hereby  ^ade  the  duty  of  the  circpit 
judge  of  each  judicial  district  of  this  state  to  read  this 
section  to  the  grand  jury  at  each  session  of  the  court, 
and  of  the  prosecuting  attorney  of  each  judicial  district, 
to  see  that  its  provisions  are  enforced,  whether  the  party 
injured  desire  to  prosecute  such  offense  or  not. 

CHAPTER  III. 
CRIME8  AGAINST  PROPERTT. 
S  1700.     Anon  b;  bnminft  dneUing-house  in  night-time. 
)  17S1.     Anon  by  baming  other  building  or  boat  in  nigbt-tiiiia. 
1 1752.     Anon  hj  baming  in  daj'timo. 
j  1753.     Ualiciously  burning  other  building,  bridge,  lock,  etc. 
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S  1754.  Preceding  lectiona  of  this  chapter  to  oitend  to  nuuried  wamen. 

5  I76G.  MaJiciouB  burning  of  lumber  or  vegetable  products. 

1 1756.  Buming  with  intent  to  injure  iomuw. 

§  1TG7.  Destroying  property  by  negligent  conduct  endangering  life. 

S  1758.  Burglary  in  dwelling-houae  in  night-time, 

1 1759.  Burglary  in  dweUing-hoDM  ia  daytime. 

S  1760.  Barglary  not  in  dw^ing-hoUBo. 

S  I7G1.  Burglary  in  dwelling-house  by  attamptiag  to  get  out  in  tiM  ni^t* 

g  17C2.  Breaking  and  entering,  what  constitntea. 

3  1763.  Larceny,  definition  and  pnnishment  of. 

g  1764.  Larceny  io  bouse,  boat,  or  public  building. 

S  17G5.  Larceny  by  stealing  from  the  person. 

§  1766.  larceny  by  atealing  horse,  etc. 

i  17G7.  Driving  domestic  animals  from  their  range. 

S  1768.  Penalty  tberofor. 

g  I7G0.  Liroeuy  by  altering  marks  or  brands  upon  ■nyTM.Ia. 

g  1770.  Larceny  by  embezzloment  by  servant. 

S  1771.  larceny  by  bailee. 

3  1772.  Larceny  of  public  money. 

§  1773.  Swne  subject 

g  1774.  Buying,  receiving,  or  concealing  stolen  property. 

S  1775.  Making  false  receipt  of  altering  of  goods  in  irarehonae. 

g  1776.  Larceny  by  fabely  persouating  ojiotber. 

g  1777.  Obtaining  goods  or  writing  by  false  preteoseB. 

%  1778.  Gross  Frands  at  comnioQ  law,  pnnishment  of. 

9  1779.  Malicious  or  wanton  injury  to  animals  or  other  personal  pn^ar^. 

3  1780.  Destroying  boat  or  vessel  with  intent  to  defraud  ownei  or  ownar  of 

goods  laden  thereon. 

§  1781.  Fitting  out  vessel  with  intent  to  be  destroyed. 

3  1782.  Making  or  exhibiting  false  bill  of  lading  with  intent  to  injnra  in- 

9  17S3.  Making  couTeyaace  without  title  with  intent  to  defraod. 

g  17S4.  Malicious  injnry  to  dam,  etc.,  or  drawing  off  water  therein. 

g  1785.  Destroying  boom  or  wharf. 

g  1786.  Destroyiog  bridge,  road,  or  telegraph  polee. 

g  1787.  Setting  fire  to  prairie  or  other  grounds. 

S  1788.  Injury  lo  fniit.trees,  fences,  glass  in  house,  ejtc 

g  1789.  Injury  to  monuments,  guide-boards,  signs,  eto. 

g  1790.  Trespassing  upon  improved  lands. 

g  1701.  Trespassing  upon  state  lands. 

S  1792,  Fast  riding  or  driving  over  public  bridge. 

g  1793.  Trespassing  on  lamls  of  another. 

S  1794.  Trespassing  on  inclosed  lands  after  noldce. 

g  179j.  Evidence  of  notice. 

g  1796.  Using  falsa  weight  or  measure  or  marking  with  falM  weight  or 

9  1797.  Opening  or  publishing  contents  of  sesJsd  latter  withont  aatbority. 

§  1798.  Fraudulently  producing  false  beir. 

g  1799.  Substituting  another  child  for  infant  committed  to  cmvl 
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S  ISOO.  Trastee  converting  properly. 

§  1801.  Banker,  attorney,  ate,  amverting  property. 

§  1802.  Officer,  agent,  or  member  of  oorponttion  foluEying  records  thereof. 

g  1S03.  Officer,  etc.,  of  corporation  publiahiug  false  reports  concerning  bosi- 

nesi  of  corporatioa. 

g  1804.  Eaowingly  luing  or  counterfeiting  trade-marks, 

§  1805,  Ireapsaa  on  mining  clainia. 

S  1S06.  Trospow  on  United  St»tea  bnildings,  etc,  at  Astoria  ud  The  Dalles. 

3  1607.  TreapasB  on  United  States  buildings,  etc.,  at  Portland. 

g  1750.   [540.]     If  any  person  shall  willfully  and  mali-  on.  w,  ism, 

ciously  burn  in  the  night-time  any  dwelling-house  of 

another,  or  shall  in  the  night-time  willfully  or  mali-  hi^w^?""* 
ciously  set  fire  to  any  building  owned  by  himself  or  nfg'hfiime. 
another,  by  the  burning  whereof  any  dwelling-house  of 
another  shall  be  burned  in  tbe  night-time,  such  person 
shall  be  deemed  guilty  of  arson,  and  upon  conviction 
thereof  shall  be  punished  by  imprisonment  in  the  peni- 
tentiary not  less  than  ten  nor  more  than  twenty  years. 
Araon.  — Tbe  proviaiona  of  the  code  npoa  this  topio  are  fall  and  clear. 


§  1751.    [541.]    If  any  person  shall  willfully  and  mali-  0cM»,iKi4, 

ciously  burn  in  the  night-time  any  church,  court-house,  — '■ 

town-house,  meeting-house,  asylum,  college,  academy,  iL^ui^bunS' 
school-house,  prison,  jail,  or  other  public  building  erected  n"|iu'tiiiil 
or  used  for  public  uses,  or  any  steamboat,  ship,  or  other 
vessel,  or  any  banking-house,  warehouse,  express-office, 
storehouse,  manufactory,  mill,  barn,  stable,  shop,  or  of- 
fice of  another,  or  shall  willfully  and  maliciously  set  fire 
to  any  building  or  boat  owned  by  himself  or  another,  by 
the  burning  whereof  any  ediSce,  building,  boat,  or  vessel 
mentioned  in  this  section  shall  be  burned  in  the  night- 
time, such  person  shall  be  deemed  guilty  of  arson,  and 
upon  conviction  thereof  shall  be  punished  by  imprison- 
ment in  the  penitentiary  not  less  than  five  nor  more 
than  fifteen  years. 

§  1752.   [542.]     If  any  person  shall  in  the   daytime  oct.i9,i8M, 

willfully  and  maliciously  commit  any.  of  tho  acts  specified  — '■ 

in  sections  1750  [540]  and  1751  [541],  and  thereby  de-  b^^^/u, 
clared  to  be  arson,  such  person  shall  be  deemed  guilty  "  *  "* 
of  arson,  and  upon  conviction  thereof  shall  be  punished 
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Oct  19. 18M.      by  imprisonment  in  the  penitentiary  not  less  than  three 

nor  more  than  ten  years. 

ocL^i9,u64,         I  1753    |-543  ]     jf  ^ny  person  shall  willfully  and  ma- 
Maiicioutiy      Hciously  bum  any  building  whatsoever  of  another,  other 
buiMiD'sT"  than  those  specified  in  sections  1750  [540]  and  1751  [541  ], 
or  shall  willfully  and  maliciously  bura  any  bridge,  lock, 
dam,  or  flume  of  another,  or  erected  or  used  for  public 
uses,  such  person,  upon  conviction  thereof,  shall  be  pun- 
ished by  imprisonment  in  the  penitentiary  not  less  thau 
one  Dor  more  than  ten  years. 
ocLiMSM,         g  1754.  [544.]    The  preceding  sections  of  this  chapter 
preeedine  aoc-  ^^^^^  each  extend  to  and  include  a  married  woman  who 
ci?«pieIIo        i^^y  commit  either  of    the   crimes    therein  specified, 
ri'd  wfm^.""  though  the  property  burned  or  set  on  fire  may  belong 

wholly  or  in  part  to  her  husband, 
pet  19.  IBM.         I  1755.   [545.]     If  any  person  shall  willfully  and  ma- 
~~  liciously  burn  any  pile  or  parcel  of  boards  or  other  lum- 

mmb^t^o'i'       ^*''"'  timber,  or  wood;  or  any  stack  of  hay,  grain,  or  other 
prodlS?        vegetable  product;  or  any  hay,  grain,  or  other  vegetable 
product  severed  from  the  soil,  but  not  stacked;  or  any 
growing  grass  or  grain,  or  other  growing  vegetable  pro- 
duct of  the  soil, — such  person,  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  in  the  penitentiary 
not  less  than  six  months  nor  more  than  three  years. 
oci^w.  1864.         g  1756.   [-546.]     jf  any  person  shall  willfully  burn,  or 
I     '      ~  in  any  other  manner  injure  or  destroy  any  property 
iSIiSct*'"^""  whatever,  which  is  at  the  time  insured  against  loss  or 
damage  by  fire  or  other  casualty,  with  intent  to  defraad 
or  prejudice  the  insurer,  whether  the  same  be  the  prop- 
erty of  such  person  or  of  any  other,  such  person,  upon 
conviction  thereof,  shall  bo  punished  by  imprisonment 
in  the  penitentiary  not  less  than  three  nor  more  than 
seven  yeara. 
L^wsof^^*'      §  1757.   If  any  person  or  persona  in  control  or  man- 

p-"*- agement  of  a  steamboat  or  other  water  craft  shall  will- 

NeEiifent  con-  fully  or  negligently  so  conduct  or  manage  said  steamboat 
i.tSen'i^mt-  ^  '^  injure  or  destroy  the  property  of  another,  thereby 
lusiife.  endangering  human  life,  such  person,  upon  conviction 
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thereof,  shall  be  punished  by  imprisonment  in  the  peni-  9^^^'i^^^ 

tentiary  not  legs  than  one  and  not  exceeding  five  years,  P;^^^ 

or  by  fine  of  not  less  than  five  hundred  and  not  exceed- 
ing one  thousand  dollars,  or  both. 

§  1758.   [547.]     If  any  person  shall  break  and  enter  0cti9,i8s<. 

any  dwelling-houae  in  the  night-time,  in  which  there  is  — 

at  the  time  some  human  being,  with  intent  to  commit  a  dwaunj- 
crime  therein,  or  having  entered' with  such  intent,  shall  "iiBiittim*. 
break  any  such  dwelling-house  in  the  night-time,  or  be  uoi.2sii. 
armed  with  a  dangerous  weapon  therein,  or  assault  any 
person  lawfully  therein,  such  person  shall  be  deemed 
guilty  of  burglary,  and  upon  conviction  thereof  shall  be 
punished  by  imprisonment  in  the  penitentiary  not  less 
than  five  nor  more  than  fifteen  years. 

§  1750.    [548.]     If   any  person   shall   in  the  daytime  9^^  "•*■ 
commit  any  of  the  acts  specified  in  section  1758  [547],  ' — — ~~~ 
and  thereby  declared  to  be  burglary,  such  person  shall  aweiung- 
bo    deemed  guilty   of  burglary,  and   upon   conviction  dajume. 
thereof  shall  be  punished  by  imprisonment  in  the  peni-  ^cj^ 
tentiary  not  less  than  three  nor  more  than  ten  years. 

g  1760.   [549.]     If  any  person  shall  break  and  enter  Oct  is,  mm. 
any  building  within  the  curtilage  of  any  dwelling-house,  — — - — - 
but  not  forming  a  part  thereof,  or  shall  break  and  enter  in  ^effinS^ 
any  building  or  part  thereof,  booth,  tent,  railway  car, 
vessel,  boat,  or  other  structure  or  e'rection  in  which  any  utoim 
property  is  kept,  with  intent  to  steal  therein,  or  to  com- 
mit   any  felony  therein,  such   person   shall    be  deemod 
guilty  of  burglary,  and  upon  conviction  thereof  shall  be 
punished  by  imprisonment  in  the  penitentiary  not  less 
than  two  nor  more  than  five  years. 

§  1761.   [550.]     If  any  person,  having  copamitted  or  oct.  w,  mA, 

attempted  to  commit  a  crime  in  the  dwelling-house  of . 

another,  shall  break  in  the  night-time  any  outer  door,  dSefung^'" 
window-shutter,  or  other  part  of  such  house,  to  get  out  of  «jtampi&gto 
the  same,  such  person  shall  be  deemed  guilty  of  burglary,  night-tima. 
and  upon  conviction  thereof  shall  be  punished  by  im- 
prisonment  in   the  penitentiary  not  less  than  one   nor 
more  than  three  years. 
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§  1762.  [55i.]  Every  unlawful  entry  of  a  dwelling- 
house,  with  intent  to  commit  a  crime  therein,  shall  be 
deemed  a  breaking  and  entering  of  such  dwelling-houie 
within  the  meaning  of  sections  1758  [547]  and  1759  [548], 
and  every  unlawful  entry  of  any  huilding,  booth,  lent, 
railway  car,  vessel,  boat,  or  other  structure  or  erection 
mentioned  in  section  1760  [549],  with  intent  to  steal  or 
commit  any  felony  therein,  shall  be  deemed  a  breaking 
and  entering  of  the  same  within  the  meaning  of  sacb 
section  1760  [549]. 

§1763.  [552.]  If  any  person  shall  steal  any  goods  or 
chattels,  or  any  government  note  or  bank  note,  promis- 
sory note,  or  bill  of  exchange,  bond,  or  other  thing  in 
action,  or  any  book  of  accounts,  order,  or  certificate,  con- 
cerning money  or  goods,  due  or  to  becom«  due,  or  to  be 
delivered,  or  any  deed  or  writing  containing  a  convey- 
ance of  land,  or  any  interest  therein,  or  any  biil  of  sale, 
or  writing  containing  a  conveyance  of  goods  or  chattels, 
or  any  interest  therein,  or  any  other  valuable  contract 
in  force,  or  any  receipt,  release,  or  defeasance,  or  any 
writ,  process,  or  public  record,  the  property  of  another, 
such  person  shall  be  deemed  guilty  of  larceny,  and  upon 
conviction  thereof,  if  the  property  stolen  shall  exceed  in 
vdue  thirty-five  dollars,  shall  be  punished  by  imprison- 
ment in  the  penitentiary  not  loss  than  one  nor  more 
than  ten  years;  but  if  the  property  stolen  shall  not 
exceed  the  value  of  thirty-five  dollars,  such  person,  upon 
conviction  thereof,  shall  bo  punished  by  imprisonment 
in  the  county  jail  not  less  than  one  month  nor  more 
than  one  year,  or  by  fine  not  less  than  twenty-five  nor 
more  than  one  hundred  dollars. 

Larcen;^. 


_  fiilently  ie 
caies.  The  b 
y  discussed  h 


•a  of  tbosa 

jnbject  of  iarceoy 
is  fully  di£cu9»ed  ia  the  note  to  Slate 
V.  Holmts.  67  Am.  Dec.  271-286. 

ABpartatioii  ajid  iutent  to  at«al  are 
necessary  elementB  iu  ths  offeiiae  of 
larceny:  People  v.  Murphy,  47  Cal. 
103;  PtonU  V.  Sloiie,  10  Id.  369; 
ScoU  V.  Jlarbor,  18  Id.  704;  Ptopic  v. 
S'liai.   15  Id.  408.     Tho  crima  con- 


sista  in  tlie  felonioua  and  fraD<]iikiit 
taking  of  property  with  intent  to  i*- 

?ive  the  owner  theroof:  SHiU  v.  Ire 
an,  10  Or.  365;  oven  though  the  do- 
fcadont  did  not  intend  to  convert  tbe 
property  to  bii  own  nao;  Fmit  v. 
'    iret,  28  Cal.  380.      Money  collected 
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own.  use:   St^te  v.  Dale,  8  Or.  229.  larceny  under  this  section  to  ^ege  I)eo.I;9,U 

One  who  receives  money  from  another,  that  defendant  "  felonionsly  tool'  and  ^ 

to  which  he  knows  he  is  not  entitled,  carried   away,"  without    employing 

&nd  which  he  knows  hoc  been  mid  to  the  word  "steal  "  in  any  form:  State 

him  by  mistake,   and  conceals  such  v.  Lee  Yan,  10  Or.  365, 
overpajment,      appropriating       the        The  oSenie  of  larceny  committed 

money  Ut  his  own  use,  witb  intent  without  thia  state  continues  and  ac- 

to   defraud    the    owner    thereof,    is  companies    the    stolen    property    it 

Bilty  of  larceny:  Stale  v.  Dncter,  S  brought  within  it:  State  v.  Johtuon,  2 

,  394.  Or.  1 15.     The  offense  may  be  tried  in 

Where,  in  an  indictment  for  lar-  any  county  within   this   state    into 

ceny,  the  stolen  property  is  ftlleged  to  which   tba    stolen   property  may   be 

be  the  property  of  A,  proof  showing  brought  by  the  offender:  Id.    Larceny 

it  to  be  the  partnership  property  of  of  different  articles  at  ono  time  from 

A  and  B  is  not  sufBcieut  to  sustain  the  same  person  cannot  be  carved  into 

the  allegation,  unless  it  appears  from  distinct  offenses,  and  but  one  indict- 

the  evidence  that  such  property  was  ment  can  be  sustained:  State  v.  Mc- 

'  1  the  possession  oF   aod  under  the  Cormack,  8  Id.  23G. 


control  of  A  nnder  some  arraugement  PosMsaioii  of  Btolen  propert7 
"the  parties  creating  a  epecial  p  ""  "         ..-■'.         "  — 

■ty  in  A:  Stale  v.   WiUdn.  C  Or.  ■ 
It  is  sufficient  in  an  indictment  for 


of  the  parties  creating  a  epecial  prop-    bs  evidence :  Seo  note  tog  1304  [165], 
-^--  ^n  A:  StaU  v.   WiUon,  C  Or.  4M.      onie,  p.  709. 


§  1764.   [553.]     If  any  person  ahall  commit  the  crime  oci.  i9,  iset 

of  larceny  in  any  dwelling-house,  banking-house,  office,  — '- 

store,  shop,  or  warehouse,  or  in  any  ship,  steamboat,  or  hoube.loat, 
other  vessel,  or  shall  break  and  enter  in  the  night  or  buflding, 
day  time  any  church,  court-house,  meeting-house,  town-  ^^^^  ^j 
house,  college,  academy,  or   other  building  erected  or 
used  for  public  uses,  and  commit  the  crime  of  larceny 
therein,  such  person,  upon  conviction  thereof,  shall  be 
punished  by  imprisonment  in  the  penitentiary  not  less 
than  one  nor  more  than  seven  years. 

I  1765.    [554.]     If  any  person  shall  commit  the  crime  ?5}g^''i^' 
of  larceny  by  stealing  from  the  person  of  another,  such 
person  shall,  upon  conviction  thereof,  be  punished   by  RieaiinK 
imprisonment  in  the  penitentiary  not  less  than  one  lior 
more  than  five  years,  or  by  imprisonment  in  the  county  »0r.  sm. 
jail  not  less  than  six  months  nor  more  than  one  year,  or 
by  fine  not  less  than  one  hundred  nor  more  than  five 
hundred  dollars. 

§  1766.  [555.]  If  any  person  shall  commit  the  crime  reb-M.i»M. 
of  larceny  by  stealing  any  horse,  gelding,  mare,  mule,  Larcpnj.by 
ass,  jenny,  or  foal,  bull,  steer,  cow,  calf,  hog,  or  sheep,  muie.  »M.e 
such  person,  upon  conviction  thereof,  shall  be  punished  °'- 
by  imprisonment  in  the  penitentiary  not  less  than  one  gt  iwi,p.a 
nor  more  than  ten  years,  or  by  imprisonment  in   the 
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Feb.2t,ia8g,fi.  county  jail  not  less  than  three  months  nor  more  tlinu 
one  year,  or  by  fliie  of  not  less  than  fifty  nor  more  tlian 
one  thousand  dollara. 
0rt.i6,i8TMi.      §  1767.     It  shall  he  unlawful  for  ajiy  person  not  the 

p-'- owner  or  owners  to  take  or  drive  from  the  range  or  place 

Driving  where  the  same  may  he  lawfully  grazing,  pasturing,  or 

tb^nmse.  '^^gi^gj  ^^J  horse,  gelding,  mare,  foal,  mule,  ass,  jenny, 
or  bull,  cow,  heifer,  steer,  calf,  sheep,  hog,  or  any  other 
description  of  domestic  animal  or  animals,  from  where 
the  same  may  he  lawfully  grazing  or  in  the  habit  of 
ranging,  or  where  the  same  may  have  been  herded  or 
placed  by  th»  owner  or  owners  thereof,  for  a  distance  of 
more  than  -ten  miles  from  such  place  where  the  same 
may  have  been  so  located  or  placed  by  the  owner  or 
owners  thereof,  or  where  the  same  may  be  in  the  habit 
of  grazing  or  ranging. 
g«'-».w&}2.      g  1768.     Every  person  who  shall  take,  drive,  or  cause 

T^'- to  be  taken  or  driven,  or  who  shall  assist  in  driving  or 

vfoiutDg^he  taking  away  from  the  range  any  of  the  domestic  animals 
McfiS!"*  enumerated  in  section  1767,  shall,  upon  conviction 
thereof,  be  deemed  guilty  of  a  misdemeanor,  and  shall, 
upon  conviction  thereof,  be  fined  in  any  sum  not  less 
thau  fifty  dollars  nor  more  than  four  hundred  dollars, 
and  shall  he  liable  to  the  owner  or  owners  of  such  ani- 
mal or  animals  for  all  damages  sustained  by  reason  of 
such  driving  or  taking  away  of  such  domestic  animal. 

"  Section  I  "  referred  to  in  this  Motion  ii  the  last  preceding  aection,  which 
ia  the  fint  aectioa  of  the  act  of  October  16,  IST8,  entitled  "  An  set  to  protect 
the  Btock-growing  interasU  of  the  state  of  Oregon."  Section  3  providei  the 
disposition  to  bo  oiade  of  fines  under  the  act,  and  appaara  in  the  appropHite 
title.  Section  4  simply  provides  that  proscoatioas  nnder  this  act  may  be  had 
"  before  any  of  the  conrts  having  competent  jurisdiction, "  —  etc ,  which  it  ciaj 
be  aasnmed  ia  the  caae  irroapective  of  that  section. 

Oct.  19, 18S4,         g  1769.   [656.]     If  any  person  shall  willfully  and  know- 

-^-^ ingly  make,  alter,  or  deface  any  artificial  ear-mark  or 

Steriol'mwrks  brand  upon  any  horse,  mare,  gelding,  foal,  mule,  ass, 

upon  animals,  jenny,  shccp,  goat,  swine,  bull,  cow,  steer,  or  heifer,  the 

property  of  another,  with  intent  thereby  to  convert  the 
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same  to  his  own  use,  such  person  shall  he  deemed  guilty  P^^^  ""  * 

of  larceny,  and  upon  conTJction  thereof  shall  be  punished 

by  imprisonment  in  the  penitentiary  not  less  than  one 
nor  more  than  five  years. 

§  1770.    [567.]    If  any  officer,  agent,  clerk,  employee,  oct.».i8M, 

or  servant  of  any  private  person  or  persons,  copartner- 

ship,  or  incorporation,  shall  embezzle  or  fraudulently  embesjieinent 
convert  to  bis  own  use,  or  shall  take  or  secrete,  with  in- 
tent to  embezzle  or  fraudulently  convert  to  his  own  use, 
any  money,  property,  or  thing  of  another  which  may  be 
the  subject  of  larceny,  and  which  shall  have  come  into 
his  possession,  or  be  under  his  care,  by  virtue  of  such 
employment,  such  officer,  agent,  clerk,  employee,  or  ser- 
vant shall  be  deemed  guilty  of  larceny,  and  upon  convic- 
tion thereof  shall  be  punished  accordingly. 

EmbeKilatneiit.  —  Embezzlement  Wliera  one  places  hii  monoy  in  the 
ia  the  propec  najao  for  the  crime  whore  banda  of  ailotber,.to  be  by  Mm  loaned 
■n  agent  fraudulently  coaverta  the  at  a  stipulated  rata  of  iutenut,  rely- 
money  of  hia  employer:  Stale  v.  Svxet,  ing  upon  the  honesty  of  tne  one  re- 
2  Or.  1Z7.  The  word  "embezzlement"  ceiving  it  for  its  saio  return,  it  ia  not 
doscribea  the  offense  chargeil,  and  it  embezzlement  if  the  party  fitil  to 
w  u  not  the  intention  of  the  logisla-  properly  account  for  the  money  so  re- 
tore  to  aLolish  the  name  of  embezzle-  ceived:  Kribi  v.  Peopk,  S2  lU,  425. 
ment  from  the  cataJogue  of  crimes,  A  fraadnleat  coavereion  by  one  part- 
bnt  only  to  say  that  tha  crime  of  ner  of  property  belonging  to  the  firm, 
embezzlement  ghonld  be  equal  in  da-  or  by  one  of  two  joint  owners  of  prop- 
grce  to  larceny,  and  have  the  same  erty,  does  not  constitute  this  crimr; 
penalty  attached  to  its  commisBion:  NapoUon  v.  Slatt,  3  Tex.  App.  SS2; 
Id.  State  V.   Kent,  22  Minn.   41.     Mere 

In  order  to  conTict  one  aa  agent  conveision,  nnleaa  accompanied  by  a 

with  having  embezded  the  property  criminal  intent,   ia  not   pnnisbable: 

of  his  principal,  four  distinct  proposi-  Btale   v.   Rfitly,   4    Mo.    App.    392. 

tions  of  fact  are  to  be  made  out:  1.  Shares  of  stock  are  the  sahject  of  em- 

That  ho  was  ench  agent;  2.   That  he  bezzlement:   People  v.    Williams,   60 

received  thepropertyofhlsprinoipal;  Cal.  1. 

3.  That  he  received  it  in  the  course        The  chief  distinction  between  lar- 

of  his  employment;  and  4.   That  ho  ceny  and  ctnbezzloment  ia  that  in  the 

converted  it  to  hie  own  use,  with  in-  case  of  embezzlement  the  guilty  party 

tent  to  steal:  ExpnTteHedley,  31  CaL  has  posaession  of  the  property  at  the 

108;  Griffin  v.  State,  4  Tex.  App.  390.  time  of  the  commission  of  tho  offense. 

Money  received  by  a  clerk  from  col-  while  in  the  case  of  larceny  the  tak- 

lections  on  bills,  intrusted  to  him  to  ing  of  the  property  constitutes  one  of 

coUect  by  hia  employer,  is  money  In-  tho  elements  of  the  offense:  People  v. 

tmated  to  him:   En  parte  Bkord,  11  Belden,  37  Cal.  51;  Peo-^  v.  Abbod, 

Nev.  S87.     The  disposal  of  coUateral  fi3  Id.  SS4;  PeopU  y.  Jeriev,  18  Id. 

secnritybytheholdcr  before  tha  debt  337;  People  v.  SmUh,  23  Id.  280;  Peo- 

a  due,  wUichit  secures,  has  becnhald  We  v.  Sogart,  30  Id.  345;  People  t. 

not    to  be   embezzlement:    (7trninuin-  JOoUan,  16  Wend.  681. 
(KoM   V.    SuOericl:,    100    Moss.    1. 

§  1771-   [658.]    If  any  bailee,  with  or  without  hire,  g^^f^/^*^ 
shall  embezzle,  or  wrongfully  convert  to  his  own  use,  or  p-"- 
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Ki^ro'i'^'^  shall  secrete,  with  intent  to  convert  to  his  own  use,  or 

P"- shall  fail,  neglect,  or  refuse  to  deliver,  keep,  or  account 

L^oenyby  f^p^  according  to  the  nature  of  his  trust,  any  money  or 
property  of  another  delivered  or  intrusted  to  his  care  or 
control,  and  which  may  be  the  subject  of  larceny,  such 
bailee,  upon  conviction  thereof,  shall  be  deemed  guilty 
of  larceny,  and  punished  accordingly;  and  if  any  such 
bailee  shall  receive  grain  of  any  kind  from  different 
bailors,  and  mix  the  same  and  store  it  together  in  bulk, 
in  such  case,  in  an  indictment  charging  such  bailee  so 
mixing  and  storing  grain  with  committing,  with  refer- 
ence to  said  grain,  the  crime  defined  and  made  penal  in 
this  section,  it  shall  not  bo  necessary  to  charge  in  said 
indictment  or  prove  on  the  trial  that  the  ownership  of 
said  grain  is  in  more  than  one  of  said  bailors.  And 
every  mortgagor  of  personal  property  having  possession 
of  property  mortgaged  shall  be  deemed  a  bailee  within 
the  provisions  of  this  section. 
45m"'""'  §1772.  [559.]  If  any  person  shall  receive  any  money 
whatever  for  this  state,  or  for  any  county,  town,  or  other 

Larccnyoi  i  i-  -  .     ii 

public  money,  municipal  Or  puWic  corporation  therein,  or  shall  have  in 
•01^136.  ^^^  possession  any  money  whatever  belonging  to  such 
state,  county,  towu,  or  corporation,  or  in  which  such 
state,  county,  town,  or  corporation  has  an  interest,  and 
shall  in  any  way  convert  to  his  own  use  any  portion 
thereof,  or  shall  loan,  with  or  without  interest,  any  por- 
tion thereof,  or  shall  neglect  or  refuse  to  pay  over  any 
portion  thereof,  as  by  law  directed  and  required,  or  when 
lawfully  demanded  so  to  do,  such  person  shall  be  deemed 
guilty  of  larceny,  and  upon  conviction  thereof  shall  be 
punished  by  imprisonment  in  the  penitentiary  not  less 
than  one  nor  more  than  fifteen  years,  and  by  fine  equal 
to  twice  the  amount  so  converted,  loaned,  or  neglected, 
or  refused  to  be  paid,  as  the  case  may  be. 

— ^ '■ S  1773.   rSGO.l     The  amount  of  the  money  converted, 

cannoitetuB  ^0^"®"^)  ^^  neglected,  or  refused  to  bo  paid,  must  be  ascer- 
tlll^et^^'ia'  tained  by  the  verdict  of  the  jury  as  near  as  may  be,  and 
Srtion?'"'*''     no  person  in  any  proceeding  against  him  under  section 
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1772  [559]  can  be  allowed  to  set  up  or  prove  any  private  oot^iiMBt 
demand  which  he  may  have  or  claim  to  have  against  such  ■ 

state,  county,  town,  or  corporation  as  a  defense  to  such 
proceeding,  or  in  any  way  to  account  for  the  public  money 
received  by  him  or  in  his  possession. 

g  1774.   [561.]     If  any  person  shall  buy,  receive,  or  pet  w  i864. 
conceal,  or  attempt  to  conceal,  any  stolen  money  or  prop- 


erty, knowing  or  having  good  reason  to  believe  the  same  receiviV,  or 
to  be  stolen,  such  person,  upon  conviction  thereof,  shall  atoiao  prop- 
be  punished  by  imprisonment  in  the  penitentiary  not 
less  than  six  months  nor  more  than  five  years,  or  by 
imprisonment  in  the  county  jail  not  less  than  three 
months  nor  more  than  one  year,  or  by  fine  not  less  than 
fifty  dollars  nor  more  than  five  hundred  dollars. 

§  1775.   [562.]     If  any  person  shall  willfully  or  know-  Oct- »,  WH 

ingly  make  or  alter  any  receipt  or  other  written  evidence 

'  of  the  delivery  into  any  warehouse,  commission-house,  receiptor 

"  "^  ailennerecelpi 

forwarding-house,  mill,  store,  or  other  building  occupied  oi  goods  m 
by  him  or  his  employer,  of  any  grain,  fiour,  pork,  beef, 
wool,  or  other  goods,  wares,  or  merchandise,  which  shall 
not  have  been  so  received  or  delivered  previous  to  the 
making  and  uttering  of  such  receipt  or  other  written 
evidence  thereof,  such  person,  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  in  the  penitentiary 
not  less  than  one  year  nor  more  than  five  years,  or  by 
imprisonment  in  the  county  jail  not  less  than  three 
months  nor  more  than  one  year. 

§  1776.   [563.]    If  any  person  shall  falsely  personate  oot,  w,  ism. 
or  represent  another,  and  in  such   assumed  character  - 


shall  receive  or  obtain  any  money  or  property  whatever,  fS'.eT"  pe^Ion- 
intended  to  be  delivered  to  the  person  so  personated  or  **  "^  """  *'" 
represented,  with  intent  to  defraud  or  to  convert  the 
same  to  his  own  use,  such  person  shall  be  deemed  guilty 
of  larceny,  and  upon  conviction  thereof  shall  be  punished 
accordingly. 

§  1777.  [564.]     If  any  person  shall,  by  any  false  pre-  Oct. as. isai^s. 

tenses  or  by  any  privy  or  false  token,  and  with  intent  pJ^ 

to  defraud,  obtain,  or  attempt  to  obtain  from  any  other 
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octai.iTC42.  person,  any  money  or  property  whatever,  or  shall  obtain 

V-**- or  attempt  to  obtain  with  the  like  intent  the  signature 

obijiniDg  of  any  peraon  to  any  writing  the  false  making  whereof 
nreteoi^  would  be  punishable  as  forgery,  such  person,  upon  con- 
viction thereof,  shall  be  punished  by  imprisonment  in 
the  penitentiary  not  less  than  one  nor  more  than  five 
years.  The  making  of  a  bill  of  sale,  or  assignment, 
or  mortgage  of  personal  property  by  any  person  not  the 
owner  thereof,  for  the  purpose  of  obtaining  money  or 
credit,  or  to  secure  an  existing  indebtedness,  shall  be 
deemed  s  false  pretense  within  the  meaning  of  this 
section. 

FalM  prgtaiM— .  —  Upon  trial  of  give    evidence    that   the   airaiatar«« 

BJi  indictmant  for  obtuning  money  I7  upon  the  notes  were  written  0;  bim- 

faUe  pretenses,  where  tbo  cbaj^e  is  self  under  the  diiectioli  and  aathoritf 

that  uie  uccnsed  bad  obtained  money  of  the  pereoiu  represented  to  be  tha 

by  giving  certain  forged  iustramente,  makers.     A  note  so  aigned  is  not  ft 

pniporting  to  be  promissory  notes  of  false  writing,  bnt  gannine:  State  T. 

thirfperBoiiB,assecnrity,  representing  Lurth,  12  Or.  96.  ' 

them  to  be  genaine,  the  accused  toay 

octu,i8M,  g  1778.  [565.]  If  any  person  shall  be  convicted  of 
any  gross  fraud  or  cheat  at  common  law,  such  person 
shall  be  punished  by  imprisonment  in  the  penitentiary 
not  less  than  one  nor  more  than  three  years,  or  by  im- 
prisonment in  the  county  jail  not  less  than  three  months 
nor  more  than  one  year,  or  by  fine  not  less  than  fifty 
dollars  nor  more  than  five  hundred  dollars;  and  such 
person  shall  be  liable  to  the  party  defrauded  in  double 
damages,  to  be  recovered  by  civil  action,  whether  such 
person  has  been  convicted  thereof  or  not. 
Oct  19,  MM,         §1779.  [566.]     If    any  person   shall   maliciously   or 

wantonly  kill,  wound,  disfigure,  or  injure  any  animal, 

wanton  Injury  thc  propcrtv  of  auother,  OT  shall  willfully  administer 

lo  animals  or  r      r        J  J 

otber^eraonsi  any  poison  to  any  such  animal,  or  shall  maliciously  ex- 
pose any  poison  with  intent  that  the  same  shall  be  taken 
by  any  such  animal,  or  shall  maliciously  or  wantonly, 
in  any  jnanner  or  by  any  means,  not  otherwise  particu- 
larly specified  in  this  chapter,  destroy  or  injure  any  per- 
sonal property  of  another,  such  person,  upon  conviction 
thereof,  shall  be  punished  by  imprisonment  in  the  peni- 


OroH  frauds 
It  common 
law,  puQlBb- 
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tentlary  not  less  than  six  months  nor  more  than  three  0Dti9,iaH 

years,  or  by  imprisonment  in  the  county  jail  not  leas 

than  three  months  nor  more  than  one  year,  or  by  fine 
not  less  than  fifty  nor  more  than  one  thousand  dollars. 

g  1780,   [567.]     If  any  person  shall  willfully  cast  away,  oct.  n.  m*, 

bum,  sink,  or  otherwise  destroy  any  ship,  steamboat,  or ~ — - 

other  vessel,  within  the  body  of  any  county  in  thia  state,  boatorveuei 

"  T  "  With  Inteat  to 

with  intent  to  injure  or  defraud  any  owner  of  such  ship,  orowoero?*'* 
steamboat,  or  other  vessel,  or  with  intent  to  injure  or  de-  fj^^^*° 
fraud   the   owner  of  any  property   laden   on   board  the 
same,   such   person,  upon   conviction  thereof,   shall  be 
punished  by  imprisonment  in  the  penitentiary  not  less 
than  three  nor  more  than  ten  years. 

i  1781.    [568.]     If  any  person  shall  lade,  equip,  or  fit  oct.i»,i8H. 


out,  or  assist  in  lading,  equipping,  or  fitting  out,  any  ship, 
steamboat,  or  other  vessel,  with  the  inten 
shall  be  willfully  cast  away,  burnt,  sunk,  < 
stroyed,  to  injure  or  defraud  any  owner  or  insurer  of 
such  ship,  steamboat,  or  other  vessel,  or  of  any  property 
laden  on  board  the  same,  such  person,  upon  conviction 
thereof,  shall  be  punished  by  imprisonment  in  the  peni- 
tentiary not  less  than  one  nor  more  than  five  years. 

§  1782.   [569,]     If  the  owner  of  any  ship,  steamboat,  oct^w-isM, 

or  other  vessel,  or  of  any  property  laden  or  pretended  to 

be  laden  on  board  the  same,  or  if  any  other  person  con-  emibufag 
eerned  or  assisting  in  the  fitting  out  or  lading  of  any  }j;?eSfiolniur( 
such  ship,  steamboat,  or  other  vessel,  shall  make  out  or  ">*""'- 
exhibit,  or  cause  to  be  made  out  or  exhibited,  any  false 
or  fraudulent  invoice,  bill  of  lading,  bill  of  parcels,  or 
other  false  estimate  of  any  property  laden  or  pretended 
to  be  laden  on  board  of  such  ship,  steamboat,  or  other 
vessel,  with  intent  to  injure  or  defraud  any  insurer  of 
such  ship,  steamboat,  or  other  vessel  or  property,  or  any 
part  thereof,  such  person,  upon  conviction  thereof,  shall 
be  punished  by  imprisonment  in  the  penitentiary  not 
leas  than  six  months  nor  more  than  three  years. 

§  1783.    [570.]     If  any  person  shall  falsely  represent  oct.i9,iMt, 
that  he  is  the  owner  of  any  land  to  which  be  has  no 
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Oct.  i»,  1864,      title,  or  shall  falsely  represent  that  he  is  the  owner  of 
any  interest  or  estate  iu  any  land,  and  shall  execute  any 

Making  con-  „     ,  ,  ,    „ 

lejraiicowith-   conveyance  of  the  same  with  intent  to  defraud  any  one, 
out  title,  wltti  ■'  •>  ' 

de'iraod"  such  person,  upon  conviction  thereof,  shall  be  punished 

by  imprisonment  in  the  penitentiary  not  less  than  six 
months  nor  more  than  two  years. 
Nov.  15,1885,        §1784.   [571.]     If  any  person   shall  maliciously    or 
^"oS!li^'^  wantonly  cut,  break  down,  injure,  or  remove  any  water- 
^•*''  ditch,  canal,  or  trench  used  or  designed  for  mining,  ir- 

broiuSv^un,  '^^%^^^^%>  ^t  manufacturing  purposes,  or  any  dam,  res- 
•*"■  ervoir,  gate,  flume,  flashboard,  or  other  appurtenance 

used  or  designed  for  any  of  said  purposes,  or  any  wheel, 
wheel-gear,  or  machinery  of  any  mill  or  manufactory,  or 
shall  maliciously  and  without  color  of  right  obstruct  or 
draw  off  any  portion  of  the  water  flowing  through  or  con- 
tained in  any  such  water-ditch,  canal,  or  trench,  dam, 
reservoir,  or  any  mill-pond,  such  person,  upon  convic- 
tion thereof,  shall  be  punished  by  fine  not  less  than  two 
hundred  nor  more  than  iive  hundred  dollars. 
OAifcUH         §1785.   [572.]     If  any  person   shall  willfully  break, 

cut  away,  injure,  or  destroy  any  boom  or  wharf  lawfully 

boomorwhatt  established,  and  being  upon  any  river  or  other  water  in 
this  state,  such  person,  upon  conviction  thereof,  shall 
be  punished  by  imprisonment  in  the  county  jail  not  less 
than  three  months  nor  more  than  one  year,  or  by  fine 
not  less  than  fifty  dollars  nor  more  than  five  hundred 
dollars. 
octifcUM,         g  1786.    [573.]    If  any  person   shall  willfully  break 

down,  injure,  remove,  or  destroy  any  free  or  toll  bridge, 

bridgefrola,    railway,  plank-road,  macadamized  road,  telegraph  posts, 
posw.  or  wires,  or  any  gate  upon  any  such  road,  or  any  lock, 

or  embankment  of  any  canal,  such  person,  upon  convic- 
tion thereof,  shall  be  punished  by  imprisonment  in  the 
penitentiary  not  less  than  six  months  nor  more  than 
two  years,  or  by  fine  not  less  than  fifty  nor  more  than 
one  thousand  dollars. 
octi(MaM,  g  1787.  [574.]  If  any  person  shall  maliciously  or 
"■ wantonly  set  on  fire  any  prairie  or  other  grounds,  other 
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than  his  own  or  those  of  which  he  is  in  the  lawful  pos-  PS- "■  "**■ 

session,  or  shall  willfully  or  negligently  permit  or  suffer 

the  fire  to  pass  from  his  own  grounds  or  premises,  to  the  prurie. 
i»jury  of  another,  such  person,  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  in  the  county  jail 
not  less  than  three  months  nor  more  than  one  year,  or 
by  fine  not  less  than  fifty  nor  more  than  five  hundred 
dollars. 

§1788.    [575.]    If  any.  person   shall   maliciously  orOot.is,i8H 

wantonly  cut  down,  destroy,  or  injure  any  bush,  shrub, 

fruit,  or  other  tree  not  his  own,  standing  or  growing  for  trees,  lencoe, 
fruit,  ornament,  or  other  useful  purpose,  or  shall  will- 
fully break  the  glass  in  or  deface  any  building  not  his 
own,  or  shall  willfully  break  down  or  destroy  any  fence 
or  hedge  belonging  to  or  inclosing  land  not  his  own,  or 
shall  willfully  throw  down,  or  open  and  leave  down, 
or  open  any  bars,  gate,  or  fence,  or  hedge  belonging  to 
or  inclosing  land  not  his  own,  or  shall  maliciously  or 
■wantonly  sever  from  the  land  of  another  any  produce 
thereof,  such  person,  upon  conviction  thereof,  shall  be 
punished  by  imprisonment  in  the  county  jail  not  less 
than  three  months  nor  more  than  one  year,  or  by  fine 
not  less  than  ten  dollars  nor  more  than  fire  hundred 
dollars. 

§1789.  [576.]     If  any  person   shall  willfully  break  ocuio,  ism. 

down,  injure,  remove,  or  destroy  any  monument  erected — 

or  used  for  the  purpose  of  designating  the  boundary  of  inoQumanta. 
any  town,  tract,  or  parcel  of  land,  or  any  tree  marked 
for  that  purpose;  or  shall  willfully  break  down,  injure, 
remove,  or  destroy  any  mile-stone,  board,  or  post,  or  any 
guide  or  finger-board  erected  or  placed  upon  any  road 
or  highway;  or  shall  willfully  alter  or  deface  the  inscrip- 
tion upon  any  such  stone,  post,  or  board;  or  shall  will- 
fully extinguish  any  lamp,  or  break,  injure,  destroy,  or 
remove  any  lamp,  lamp-post,  sign,  or  sign-post,  or  any 
railing  or  posts  erected  upon  any  street,  highway,  side- 
walk, court,  or  passage, — such  person,  upon  conviction 
thereof,  shall    be  punished   by  imprisonment  in   the 
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county  jail  not  less  than  three  months  nor  more  than 
one  year;  or  by  fine  not  less  than  ten  dollars  nor  more 
than  five  hundred  dollars. 

§  1790.  [677.]  If  any  person  shall  willfully  enter  upon 
the  garden,  orchard,  or  other  improved  lands  of  another, 
or  in  his  possession,  with  intent  to  cut,  take,  carry  away, 
destroy,  or  injure  the  trees,  grain,  grass,  hay,  fruit,  or 
vegetable  products  there  growing  and  being,  such  per- 
son, upon  conviction  thereof,  shall  be  punished  by  im- 
prisonment in  the  county  jail  not  less  than  one  nor  more 
than  six  months,  or  by  6ne  not  less  than  five  nor  more 
than  fifty  dollars. 

g  1791.  [578.]  If  any  person  shall  willfully  cut  down, 
destroy,  or  injure  any  tree  standing  or  growing  upon  any 
lands  of  this  state,  Whether- kngwE'gg'^choel-ianda  ar 
otherwise,  or  shall  willfully  take  or  remove  from  any  such 
lands  any  timber  or  wood  previously  cut  or  severed  from 
the  same,  or  shall  dig,  quarry,  take,  or  remove  any  min- 
eral, earth,  or  stone  from  such  lands,  such  person,  upon 
conviction  thereof,  shall  be  punished  by  imprisonment 
in  the  county  jail  not  lesa  than  one  month  nor  more 
than  one  year,  or  by  fine  not  less  than  fifty  nor  more 
than  one  thousand  dollars. 

§  1792.  If  any  person  shall  willfully  ride  or  drive  over 
any  public  bridge  within  this  state  at  a  greater  speed 
than  a  walk,  or  shall  drive  at  any  one  time  more  than 
twenty  head  of  cattle,  horses,  or  mules  over  any  such 
bridge,  such  person,  upon  conviction  thereof  before  any 
justice  of  the  peace  or  other  court  of  competent  jurisdic- 
tion, shall  be  punished  by  fine  not  leas  than  ten  nor  more 
than  one  hundred  dollars. 

§1793.  [579.]  If  any  person  shall  willfully  cut  down, 
destroy,  or  injure  any  standing  or  growing  tree  upon 
the  lands  of  another,  or  shall  willfully  take  or  remove 
from  any  such  lands  any  timber  or  wood  previously  cut 
or  severed  from  the  same,  or  shall  willfully  dig,  take, 
quarry,  or  remove  from  any  such  lands  any  mineral, 
earth,  or  stone,  such   person,  upon  conviction  thereof, 
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sball  be  punished  by  imprisonment  in  the  county  jail  not  Oct  is,  issi, 
less  than  one  month  nor  more  than  one  year,  or  by  fine 
not  less  than  fifty  nor  more  than  one  thousand  dollars. 

§  1794.     If  any  person  other  than  an  officer  on  lawful  J'fJ'-  «'.»m»- 
business  ahal!  go  or  trespass  upon  any  inclosed  lands  or  r~      j       ' 
premises  not  hia  own,  and  shall  fail,  neglect,  or  refuse  '"closed  Und*. 
to  depart  therefrom  immediatel}'  and  remain  away  until  gLiMi  p  a, 
permitted  to  return  upon  tlie  verbal  or  printed  or  written 
notice  of  the  owner  or  person  in  the  lawful  occupation 
of  said  lands  or  premises,  such  trespasser  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall   be  punished  by  fine  not  less  than  five  nor  more 
than  fifty  dollars,  and  shall  be  committed,  in  default  of 
paymen.  of  the  fine  and  costs  imposed,  to  the  jail  of  the 
county  in  which  the  offense  is  committed  one  day  for  each 
two  dollars  of  the  said  fine  and  costs;  and  any  barrier,  as 
river,  lake,  or  other  obstruction  to  the  passage  of  stock, 
shall  for  the  purposes  of  this  act  constitute  an  inclosure. 

§  1795.     Printed  or  written   notices  having  attached  oclm.ibss.}!. 
thereto,  by  authority,  the  name  of  the  owner  or  person  r-ar. 
in  the  lawful  occupation  of  said  lands  or  premises,  and  ETrdenceoi 
rpquiring  all  persons  to  forbear  trespasiiing-  on  said  lands 
or  premises  and   to  depart  therefrom,  posted  in-  three 
conspicuous  places  on  said  lands  or  premises,  shall  be 
held  and  deemed  to  be  sufiicient  prima  facie  evidence  of 
notice  as  mentioned  in  section  1  of  this  act. 

g  179G.    [580.]    If  any  person  shall  knowingly  use  auy  om  i9,isw, 

false  weight  or  measure,  and  shall  thereby  defraud  or  otli-  

erwise  injure  iinolher, or  shall  knowingly  mark  or  stamp  a  SeigSw''^, 
false  weight  or  measure  or  false  tare  upon  any  cask  or  pack- 
age, or  shall  knowingly  sell  or  offer  for  sale  any  cask  or 
package  so  marked,  such  person,  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  in  the  county  jail  not 
less  than  one  month  nor  more  than  one  year,  or  by  fine 
not  less  than  fifty  nor  more  than  five  hundred  dollars. 

§  1797.     [681.]     If  any  person  shall  willfully  open  or  Oct la.  ism. 
read,  or  cause  to  be  opened  und  read,  any  sealed  letter  not 
addressed  to  himself,  without  being  authorized  so  to  do 
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either  by  the  writer  of  such  letter  or  by  the  person  to 
whom  it  ia  addressed,  or  shall  willfully,  without  the  like 
authority,  publish  any  letter  or  portion  thereof,  knowing 
it  to  have  been  so  opened,  such  person,  upon  conviction 
thereof,  shall  be  punished  by  imprisonment  in  the  coun- 
ty jail  not  less  than  one  month  nor  more  than  one  year, 
or  by  fine  not  less  than  fifty  nor  more  than  five  hundred 
dollars;  but  this  section  shall  not  bo  construed  to  extend 
to  or  include  any  act  made  punishable  by  the  laws  of  the 
United  States. 

g  1798.  [582.]  If  any  person  shall  fraudulently  pro- 
duce an  infant,  and  falsely  pretend  that  it  was  born  of 
any  parent  whose  child  would  be  entitled  to  inherit  any 
real  estate  or  interest  therein,  or  to  receive  a  share  of 
any  personal  estate,  with  intent  to  intercept  the  inheri- 
tance of  any  such  real  estate  or  interest  therein,  or  the 
distribution  of  any  such  personal  estate,  from  any  person 
lawfully  entitled  thereto,  such  person,  upon  convictioa 
thereof,  shall  be  punished  by  imprisonment  in  the  peni- 
tentiary not  less  than  one  nor  more  than  ten  years. 

§  1799.  [583.]  If  any  porstm  to  whom  an  infant  has 
been  confided  for  nursing,  education,  or  other  purpose, 
shall,  with  intent  to  deceive  any  parent  or  guardian  of 
such  child,  substitute  or  produce  to  such  parent  or  guar- 
dian another  child  in  the  place  of  the  one  so  confided, 
such  person,  upon  conviction  thereof,  shall  be  punished 
by  imprisonment  in  the  penitentiary  not  less  them  one 
nor  more  than  ten  years. 

g  1800.  [584.]  If  any  person,  being  the  trustee  of  any 
property  for  the  benefit  of  another,  or  for  any  public  or 
charitable  use,  shall,  with  intent  to  defraud,  by  any 
means  convert  the  same  or  any  portion  thereof  to  his 
own  use  or  benefit,  or  to  the  use  and  benefit  of  another 
not  entitled  thereto,  such  person,  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  in  the  county  jail 
not  less  than  three  months  nor  more  than  one  year,  or 
by  fine  not  less  than  fifty  nor  more  than  one  thousand 
dollars. 
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§  1801.    [585.]     If  any  person,  being  a  banker,  broker,  o^w.  im*. 

merchant,  attorney,  or  agent,  and  being  intrusted  with  — — 

the  property  of  another,  for  sale  or  custody,  shall,  by  any  banker  wtor- 
means,  with  intent  to  defraud,  convert  the  same,  or  any 
portion  thereof,  to  his  own  use  or  benefit,  or  to  the  use  or 
benefit  of  another  not  entitled  thereto,  such  person,  upon 
conviction  thereof,  shall  be  punished  by  imprisonment 
in  the  county  jail  not  less  than  three  months  nor  more 
than  one  year,  or  by  fin©  not  leas  than  fifty  nor  more 
than  one  thousand  dollars. 

§1802.   [586.]     If  any  person,  being  or  assuming  to  be  c^>^  "H 

an  officer,  agent,  or  member  of  auy  private  corporation  — ~ 

or  company,  shall,  with  intent  to  defraud  or  deceive  any  oorporition 
one,  willfully  and  knowingly  destroy,  alter,  mutilate,  or  reco'at 
ja  any  manner  falsify  or  concur  in  the  destruction,  alter- 
ation, mutilation,  or  falsification  of  any  of  the  books, 
papers,  writings,  or  securities  belonging  to  or  in  the 
possession  of  such  corporation  or  company,  such  person, 
upon  conviction  thereof,  shall  be  punished  in  the  man- 
ner prescribed  in  section  1801  [686], 

g  1803.    [687.]     If  any  person,  being  or  aasumiflg  to  o^i^wH 

be  an  officer,  agent,  or  member  of  any  private  corpora- 

tion  or  company,  shall,  with  intent  to  defraud  or  deceive  ot  corwrat'W 
any  one,  willfully  and  knowingly  make,  circulate,  or  jj'ij^'"''"" 
publish,  or  concur  in  the  making,  circulating,  or  pub- 
lishing any  written  ■  or  printed  statement  or  account, 
concerning  or  relating  to  the  liabilities,  assets,  or  prop- 
erty of  such  corporation  or  company,  which  statement 
or  account  shall  be  false  in  any  material  particular,  such 
person,  upon  conviction  thereof,  shall  be  punished  in 
the  manner  provided  in  section  1801  [585]. 

§  1804.    [588.]    If  any  person  shall  willfully  and  know-  oct. »,  ibm, 

ingly  use  or  cause  to  be  used  any  private  brand,  label, 

stamp,  or  trade-mark  of  another,  either  bv  counterfeiting  u8°SJo'' 

,  .  .  ,  .  .     cfiuntarfelllDi 

the  same  or  using  any  impression  or  copy  thereof  made  trademark, 
or  prepared  by  the  proprietor  thereof,  or  shall  willfully 
and  knowingly  use  or  cause  to  be  used   any  colorable 
imitation  of  such  brand,  label,  stamp,  or  trade-mark,  with 
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o^".i»*.      intent  to  deceive  any  one,  such  person,  upon  conviction 

thereof,  shall  be  punished  by  imprisonment  in  the  county 

na°nE.or^«Dan-  jail  uot  less  than  oue  month  nor  more  than  six  months, 
tr^VnTik,      or  by  fine  not  less  than  twenty  nor  more  thEtn  three 

hundred  dollars. 
o«.i5,i87a.tL      §  1805.   [589.]     Any  person  who  shall  break  or  rob  in 
TPMwmon      any  manner,  or  who  shall  attempt  to  break  or  rob,  any 
flume,  rocker,  quartz-mill,  quartz  vein,  or  lode,  bed-rock 
sluice,  sluice-box,  or  mining  claim  not  his  own,  or  who 
shall  trespass  upon  such  mining  claim  with  the  intent  to 
commit  a  felony,  shall,  upou  conviction  thereof,  be  pun- 
ished by  imprisonment  in  the  penitentiary  of  this  state 
not  less  than  one  nor  more  than  five  years,  or  by  fine 
not  less  than  one  hundred  dollars  nor  more  than  one 
thousand  dollars,  or  by  both  such  imprisonment  and 
fine,  as  the  court  or  judge  thereof  may  direct. 
oct.iB.iasa.ts.      g  X806.   [590.]     Any  malicious,  willful,  reckless,  or  vol- 
TrespaMOQ      utttary  injury  to  or  mutilation  of  the  grounds,  buildings, 
M  iSfi'^d"  °^  appurtenances  of  the  United  States  custom-house  at 
The  D«uei.      Astoria  or  branch  mint  at  The  Dalles  shall  subject  the 
offender  or  offenders  to  a  fine  of  not  leas  than  twenty 
dollars,  to  which  may  be  added,  for  an  aggravated  offense, 
imprisonment  not  exceeding  six  mouths  in  the  county 
jail  or  work-house,  to  be  prosecuted  before  any  court  of 
competent  jurisdiction. 

This  and  the  next  incoeediog  sectioa  kto  copLad  from  the  compilaiiioii  o 
oommuaionen  Deadf  *a.d  Lane,  tbn«  preBerring  the  order  and  uTaugement 
of  that  ootnpilatioii.  Thoy  are  statemeati  of  tbo  BOCtioaB,  not  in  -wordi  of 
the  acta  of  which  thaj  ara  parts,  but  in  their  legal  effect.  The  scctioiu  u 
enacted  appear  in  this  compilation  ta  their  proper  places  in  connection  with 
the  entire  acta. 

The  property  at  The  Dalles  referred  to  in  this  aection  has  been  diqxaed 
of  hy  the  United  States,  and  the  branch  mint  abandoned.  The  aectioD,  haw- 
over,  is  preserved,  as  it  is  still  applicable  to  the  property  at  Astoria. 

Oct. le,  1868,(8.      g  1807.   [591.]    Any  malicious,  willful,  reckless,  or  vol- 
^^Itates    wntary  injury  to  or  mutilation  of  the  grounds,  buildings, 
w'portisn'ii'""  or  appurtenances  of  the  United  States  at  Portland,  for 
the  accommodation  of  the  United  States  courts  and  post- 
office,  shall  subject  the  offender  or  offenders  to  a  fine  of 
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not  less  than  twenty  dollars,  to  which  may  be  added,  for  oetM,iM».t& 
an  aggravated  offense,  imprisonment  not  exceeding  six  ^n^^|5^^„ 
months  in  the  county  jail  or  work-house,  to  bo  proaecuted  ^S^^S:^*^ 
before  any  court  of  competent  jurisdiction. 

See  note  to  g  1806. 

CHAPTER  IV. 
FORGERY  AND  COTJNTERFKITING. 

8  1808.     Forgery  ot  record,  certificate,  conveyance,  etc,  or  altering  uaf. 
S  1809.     Voigery  of  evidence  of  debt  iwned  by  any  gOTemment. 

S  1810.  Uttering  forged  evidence  ot  debt  npon  any  government. 

§  ISll.  PoeBesdon  of  BDcb  forged  evidence  of  debt  vitb  intent  to  paw. 

S  1812.  Making  or  having  in  possesaion  tool  deaigned  for  connterfsiting. 

S  1813.  Counterfeiting  gold  or  silver  coin,  or  having  such  in  posaeuioiL 

%  1S14.  Attempt  to  pass  or  nttering  ooDnterleit  coin. 

i  1816.  Making  or  having  in  poaeesaion  tool  for  connterfeiting  money, 

I  181G.  What  BDfficient  allegation  of  intention  to  defrand. 

S  1817.  Fraudulently  joining  parts  of  different  inBtmmenta,  eETeot  ot. 

9  1818.  Affixing  flctitiona  signature,  effect  of. 

I  1819.    Testimony  as  to  aignatnre  to  bank  notes. 

S  1820.     Sworn  certificate   of  certain  officers,  evidence  in  proeecntion  for 

forging  and  connterfeiting. 
S  1821.    Punishment  of  person  convicted  of  seccmd  crime. 
S  1B22.     Adulterating  or  selling  adulterated  gold-dust,  punishment  for. 
S  1S23.     Adulterated  gold  dnat,  possession  of,  with  intent  to  pass  the  some 

as  gennine,  punishment  of. 
g  1824.     Selling  or  passing  adulterated  gold^lnst,  pnnishcaeot  ol 

g  1808.   [592.]     If  any  person  shall,  with  intent  to  oct^i* reel 

injure  or  defraud  any  one,  falsely  make,  alter,  forge,  or  —~ 

counterfeit  any  public  record  whatever,  or  any  certificate,  ^^^^S^  ^^ 
return,  or  attestation  of  any  clerk,  notary  public,  or  other 
public  officer,  in  relation  to  any  matter  wherein  such  ^°''"''' 
certificate,  return,  or  attestation  may  be  received  as  legal 
evidence,  or  any  note,  certificate,  or  other  evidence  of 
debt  issued  by  any  officer  of  this  state,  or  any  county, 
town,  or  other  municipal  or  public  corporation  therein, 
authorized  to  issue  the  same,  or  any  contract,  charter, 
letters  patent,  deed,  lease,  bill  of  sale,  will,  testament, 
bond,  writing  obligatory,  undertaking,  letter  of  attorney, 
policy  of  insurance,  bill  of  lading,  bill  of  exchange, 
promissory  note,  evidence  of  debt,  or  any  acceptance  of 
a  bill  of  exchange,  indorsement  or  assignment  of  a 
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promissory  note,  or  any  warrant,  order,  or  check,  or 
-  money,  or  other  property,  or  any  receipt  for  money  or 
other  property,  or  any  acquittance  or  discharge  for 
money  or  other  property,  or  any  plat,  draft,  or  survey  of 
land;  or  shall,  with  such  intent,  knowingly  utter  or  pub- 
lish as  true  and  genuine  any  such  false,  altered,  forged, 
or  counterfeited  record,  writing,  instrument,  or  matter 
whatever,  such  person,  upon  conviction  thereof,  shall  be 
punished  by  imprisonment  in  the  penitentiary  not  less 
than  two  nor  more  than  twenty  years. 

Yorgery,  — The  above  sectioa  waa  fendftnt'sdronkemieBsaiidof  iU  effect 

evidently  loteadod  to  be  sufficiently  upon  bim  are  admiaaible:   PeofU  v. 

comprehonsive  and  pikrticubir  to  in-  BlaJx,  3  Weat  Coaat  Rep.  3S.    If  a 

clode  c»ery   casa  tfiat   conld   arise,  note  is  uttered  and  pnbliflhwl  aa  tme 

Forgery  is  defined  to  be  tbe  aigning  aad  gennine  with  loJent  to  defraad, 

by  one  without  authority,  and  falsely  the  offense  ii  loade  ont,   though  no 

and  with  intent  to  defraud,  tbe  name  defrauding  be  actually  aecoiuplished: 

of  another  to  an  instrumeat,  which,  if  Slate  v.  Lvirh.  12  Or.  99. 
genuine,  might  apparently  be  of  legal         The  alteration  of  a  check   already 

efficacy  or  the  foundation  oC  a  legal  made  is  forgery:  People  v,  BroAerloK, 

liability;  Slate  v.  Thompton,  IB  Iowa.  47    Cal.    388;    Wilaon  v.    South  Part 

299;  Slate V.  Pierce,  Sli.  231;    IVater-  Cotnmisaioners,  70  IlL  4G.      And  it  ia 

manv.  Stale,  67  111.  91.     Forgery  U  no  defense   that  the  drawer  of  the 

the  false  making  of  any  written  in-  foi^e<l   cbook  ia  a    fietitions   person, 

strument  for  the  purpose  of  fraud  and  nor  that  he  bad  no  funds  in  the  bank 

deceit:   3  Cb.   Crim.    L.    1022.     The  on  which  the  check  is  drawn:  T&omp- 

forgiug  of  auy  writing  by  whicbaper-  eon  v.  Stale,  49  Ah..  IG.     If  there  are 

son  might  be  prejudiced  is  forgery  at  two  persona  of  the  aama  name,  and 

QOtnmon  law:  Stale  v.  Kinibail,  50  iie.  one  of  them  signs  that  name  to  uotea 

409.     It  ia  not  essential  to  the  crime  with  the  intention  that  tbe  notes  shall 

that  the  person  in  whoae  name  tbe  be  used  in  trade  as  tbe  notes  of  tbe  ' 

forced    instrument   pnrporta   to   be  other,  it  ia  forgery:  Sarjield  v.  Slate, 

made  sliall  have   legal    capacity  to  29  Oa.    127.     Where  defendant  did 

make  it:  State  v.  EaiUs,  C8  Mo.  160.  not  himself   sign  the  name   to   tbe 

Bnt  au  instnimeat  bavins  no  validity  forged  note,  but  procured  an  innocent 

npon  its  face  ia  not  a  subject  ot  for-  person  to  sign  (he  name,  by  falsely 

gery:  AbboU  v.  Poie,  62  Me.  194.      If  repregenting  that  he  bad  aulionty  to 

the  indictment  merely  seta  out  an  in-  to  do  so  from  the  person  whose  name 

Btmmcnt  which  is  a  nullity  upon  its  was  signed,  he  was  adjudged  guilty: 

face,  without  any  averment  snowing  Oregoiy  v.   Slaie,   20  Ohio  St.   510. 

it  can  bo  made  to  act  injnrioualy  or  Where  one  fraudulently  executea  and 

fraudulently,   by  reason    of    matter  issues  an  instrument  purporting  oa 

aJiunde,   no   ease  is  made:  People  v.  its  face   to  be  executed  by  him  as 

Toirilinaan,  35  Cal.  B07.     In  the  case  agent  of  the  principal  therein  named, 

of  Broiim  V.  People,  86  111.  239,  it  was  be  ia  no^  guilty  of  forgery,  though  ha 

bold  that  to  authorise  an  indictment  have  no  authority  from  the  principal 

and  conviction  for  forgery  the  instru-  to  execute  tbe  instrument;  Mann  v. 

ment  alleged    to   have  been    forged  People,  15  Hun,   155;  see  also  People 

must  bo  such  as  if  genuine  would  be  v.    S/wtieetl,    27    Cal.    394;    People  v. 

effective,  and  that  no  indictment  can  Frank,  28  Id.  507;  FuSer  v.  Feitji*»oih 

be  founded  upon  an  inatmment  pnr-  26  Id.   546;    Wrialit  v.  Carillo,  22  Id. 

porting  to  be  a  decree   of    divorce  505;  People  v.   Ah  Sam,  41  Id.  645; 

which  on  its  face  does  not  appear  to  People  v.  Ferrin,  50  Id.  442;  Peoj^ 

be  a  copy  of  the  record.  v.  Cumniiitga,  57  Id.  938.    A  note  is 

Intent  being  an   element    of   the  not  a  forgery,  bnt  is  genuine,  where 

crime  of  forgery,  evidence  of  the  de-  signed  by  one  party  under  the  direc- 
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tion   and    authority   of    ths  peracou  one  cricne:  PtopU  y.  ShotweU,  27  Cal.  OcLUUM, 

^presented  to  ba  the  maban:   State  400.     Though  one  of  the  varioua  acts  ^SM. 

V.  Lurch,  12  Or.  99.  mantioned  m  the  law  c<xistitiites  the 

By  the  above  section,  the  uttering  crime,  they  all  do  no  more  than  to 

orpossing,  aswellasthemakiiiK.  ebx,  charge  oue  crime  or  offemv:  Ptopley. 

of  a  forged  instrument^  is  declared  a  Frank,  28  Id.  G13, 

foraerj:   See  Pioplt  v.  Ah    Woo,  28  Upon  a  trial  for  ottering  a  forged 

CaX  M5;  Peopk  v.  Tonttintoa,  35  Id,  writing,   evidence    ia    admissible   to 

603;  iStdev.  toM,  SON.  0.407;  A'teie  prove  that  the  writing  ia  different 

V.  Snovr,  30  La.  Aon.  401.     The  act  from  that  of  the  body  it  the  iustru- 

of    uttering    the    instrument,    with  ment,  even  though  defendant  admits 

knowledge  of  its  fictitious  character,  having  signed  ths  name,  claiming  to 

and  with  Intent  to  defraud,  are  the  have  had  authority  to  do  so:  UtaU  V. 

eaaential  oleroeots  of  the  crime:  Dajia  Lurch,   12  Or.  99;  State  v.    Lurch,  12 

T.  PtopU,  4  Col.  126.     Jt  is  enough  if  Id.    104.     The  introdaction  of  a  re. 

it  be  offered  as  genuine,  and  it  is  not  ceipt  purporting  toextingoish  aclaim 

necessary  that  it  should  have  been  of   sixty-five   dollars  as  evidence  in 

actually  received  as  genuine  by  the  support  of  an  allegation  in  an  indiet- 

party  upon  whom  the   fraud  is  at-  ment  for  forging  a  receipt  oitinguiah- 

tempted:  People  v.  Caion,  25  Mich,  ing  a  claim  of  sixty  dollars  is  a  fatal 

388.     The  bringing  of  a  suit  at  law,  variance:  S/Urlt^  v.  Staif,  ]  Id.  264. 

as  counsel,  upon  a  forged  note,  and  In  an  indictment  for  forgery  it  is 

recovering  judgment,  and  taking  pro-  not  necessary  to  name  any  particular 

ceedings   to   enforce  the  jadgment,  person  in  the  indictment  aa  having 

knowing  the  note  to   be  a  forgery,  been  defrauded.     The  naming  of  such 

amounts  to  uttering  a  forged   note:  person  confines  the  proof  of  defrand- 

Chahoon  v.  Coiamomnealth,  20  Gratt.  lag  to  the  person  named:   State  v. 

733.  Lurch,  12  Or.  104.     If  the  forged  or 

Forging,  attempting  to  pass,  and  counterfeit  order  is   in  the  ChiDege 

passing  as  genniiie  a  check,  if  charged  language,  to  set  it  out  in  Eoslish  in 

in  the  various  counts  of  an  indictment  the  indictment  is  good:  People  v.  Ah 

eo  as  to  show  in  each  that  the  same  Woo,  28  CoL  208. 
check  is  referred  t 


§  1809.  [593.]     If  any  person  shall,  with  intent  to  in-  Oct  it,  ixt, 
jure  or  defraud  any  one,  make,  alter,  forge,  or  counterfeit  - 


any  bank  bill,  promissory  note,  draft,  check,  or  other  dene© oi  dew, 
evidence  of  debt  issued  by  the  United  States,  this  state, 
or  any  state  or  territory  of  the  United  States,  or  any 
other  state,  government,  or  country,  or  by  any  corpora- 
tion, company,  or  person  duly  authorized  for  that  pur- 
pose by  the  laws  of  the  United  States,  this  state,  or  any 
state  or  territory  of  the  United  States,  or  any  other 
state,  government,  or  country,  such  person,  upon  con- 
viction thereof,  shall  be  punished  in  the  manner  pro- 
vided in  section  1808  [592]. 

g  1810.   [594.]     If  any  person  shall,  with  intent  to  in-  J*^"-^**- 
jure  or  defraud  any  one,  knowingly  utter  or  publish,  or  r~j    7~~^ 
pass,  or  tender  in  payment  as  true  and  genuine,  any  dgi^.*''™"' 
false,  altered,  forged,  or  counterfeited  bill,  note,  draft, 
check,  or  other  evidence  of  debt  specified  in  section  1809 
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[693],  such  person,  upon  conviction   thereof,  shall  be 
-  punished  in  the  manner  provided  in  section  1808  [592]. 
§  1811.   [595.]     If  any  person  shall  have  in  his  pos- 
'  session  any  bill,  note,  draft,  check,  or  other  evidence  of 
debt  specified  in  section  1809  [693],  vith  intent  to  utter 
d«bt  Qj.  pagg  tbe  same  as  true,  knowing  the  same  to  be  false, 

altered,  forged,  or  counterfeited,  such  person,  upon  con- 
viction thereof,  shall  be  punished  by  imprisonment  ia 
the  penitentiary  not  less  than  one  year  nor  more  than 
five  years. 
001.19,1861,         §  1812.  [596.]    If  any  person  shall  engrave,  make,  or 

begin  to  engrave,  make,  or  mend  any  plate,  block,  {>re33, 

btvini^j      or  other  tool,  instrument,  or  implement,  or  shall  make, 

tool  fOI  COUlt-  .  ,  .111 

felting.  prepare,  or  provide  any  paper  or  other  TQateriais  adapted 

and  designed  for  the  forging  or  making  any  false  or 
counterfeit  bill,  note,  draft,  check,  or  other  evidence  of 
debt,  as  specified  in  section  1809  [593],  or  shall  have  in 
his  possession  or  control  any  such  plate,  block,  press,  or 
other  tool,  instrument,  or  implement,  or  paper  or  other 
material  adapted  and  designed  aa  aforesaid,  with  intent 
to  use  the  same,  or  to  cause  or  permit  the  same  to  be 
used  in  forging  or  making  any  such  false  or  counterfeit 
bill,  note,  draft,  check,  or  other  evidence  of  debt,  such 
person,  upon  conviction  thereof,  shall  be  punished  by 
imprisonment  in  the  penitentiary  not  less  than  one  nor 
more  than  five  years. 

See  the  note  ^  the  next  Beotion. 

Oct. »,  1864,         §  1813.  [697.]     If  any  person  shall  counterfeit  any 

^-^ gold,  silver,  or  other  coin  current  by  law  or  usage  within 

goiaor»i!vM'  this  state,  or  shall,  with  the  intent  to  utter  or  pass  the 
same  as  true  and  genuine,  have  in  his  possession  or  con- 
trol any  false  coin  counterfeited  in  the  similitude  of  any 
gold,  silver,  or  other  coin  current  as  aforesaid,  knowing 
the  same  to  be  false  and  counterfeit,  and  with  intent  to 
utter  or  pass  the  same  as  true  and  genuine,  such  person, 
upon  conviction  thereof,  shall  be  punished  by  imprison- 
ment in  the  penitentiary  not  less  than  one  nor  more 
than  ten  years. 
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Ch.  IV,  §  I8I6.]    FOEOERY  ASD  COONTERFEmNO. 

Oonntarfiutiiis. — The    passing,  ^        .  .,. 

with  intent  to  defraud,  of  counterfeit  the  erime  of  eotmtorCsitmg  of  such  9^ 
money  is  an  offense  aeainat  the  state  u  coin,  luid  state  legLslatnrea  may  maks 
well  as   the  United  States,  mad  el-  snch  possesaion  with  inch  intent  an 
thongh  CongresB   migbt,  perhaps^  by  offense,  and  empower  their  c<     ' 
-■-leTegleUt^ j-A.,..  ..,__  j_. ,. .,!.,. ._     »,      -r.  - 


appropriate  TeglBlation,  render  Uie  ju-    teke  jnrisdiction;   Id.     It  is  not  only 

nstiictionof  the  national  conrte  exuu-    neoesaary  te  prove  the  known  po! 

sive,  yet,  so  long  as  it  does  not  do  so    tion  by  defendant  of  counterfei 


neoesaary  te  prove  the  known  pcases- 

tion  by  defendant  of  counterfeiting 
be  coarts  will  have  jnria^ction:    tools,  hot  it  mnat  also  bo  shown  that 


/n  rr  TVimaa,  44  Uo.  181;  PtopU  v.  inch  poaseasioo  was  with  criminal 
What,  34  Cal.  183;  Foe  v.  Stait,  5  intent:  PaipU  v.  WluU,  34  Cal.  183; 
How.  410;  ifoore  t.  lUhioit,  14  Id.  13.  see  PeopU  v.  FarrtU,  30  Id.  316. 
But  steto  conrte  have  no  power  to  One  who  sells  counterfeit  money  te 
pnuiab  Crimea  against  the  lawe  of  the  another,  who  knows  it  to  be  connter- 
United  Statea  OS  sach;  People  V.  £e%  feit,  intending  that  t^a  other  shall 
3S  CaL  145.  The  autlion^  for  pun-  pnt  it  in  circulation  as  good  money, 
iahing  the  crime  of  connterfeiting  the  u  guilty  of  ntterin^  or  paasing  conn- 
coin  of  the  United  States  reate  sJicta-  terfeit  money  within  the  meaning  of 
sively  in  the  coorta  of  the  United  the  statute:  United  States  v.  Nebon,  1 
Stetes:  Stale  v.  Brovm,  2  Or.  221;  Abb.  135.  See  Eeaert^  Pe^n  v. 
but  the  offense  of  having  implementa,  Stanton,  39  Col.  696;  Leonard  v.  Slate, 
eto.,  adapted  to  the  counterfeiting  of  29  Ohio  St.  408;  United  State*  v. 
the  coin  of  the  United  State*  in  one's  Howeli,  U  WbH.  ^2. 
n  with  intent  to  use  the  some 


g  1814.   [698.]     If  any  person  shall,  with  intent  to  in-  oct  19,  ism, 

jure  or  defraud  any  one,  knowingly  utter,  pass,  or  tender 

in  payment  as  trae  and  genuine   any  euoh  false  and  5S^°TOunt 
counterfeit  coin   as  is  specified  in   section  1813  [697],  '  "° 
such  person,  upon  conviction  thereof,  shall  be  punished 
in  the  manner  as  provided  in  section  1813  [597]. 

See  the  note  to  the  preceding  section. 

§  1815.   [599.]     If  any  person  shall  stamp,  engrave,  ^^  ^^  jg^ 
make,  or  mend  or  begin  to   stamp,  engrave,  make. 


mend,  or  have  in  his  possession  or  control,  any  mold,  J^^/q/iJ'  ' 
pattern,  die,  puncheon,  engine,  press,  or  other  tool,  im-  £^tf™'™uB- 
plement,  or  instrument  adapted  and  designed  for  coining  '"'"i""*  =°i°- 
or  making  any  counterfeit  coin  in  the  similitude  of  any 
gold,  silver,  or  other  coin   current  by  law  or  usage  in 
this  state,  with  intent  to  use  the  same,  or  cause  or  per- 
mit the  same  to  be  used  or  employed,  in  coining  or  mak- 
ing any  such  false  and  counterfeit  coin  as  aforesaid,  such 
person,  upon  conviction  thereof,  shall  be  punished  in  the 
manner  provided  in  section  1813  [597]. 

Soe  note  te  g  1S13  [S97],  ante. 

§  1816.  [600.]     In  any  case  where  the  intent  to  injure  0^.  ib,  um. 

or  defraud  is  necessary,  by  the  provisions  of  this  chap-  ?^ 

ter,  to  constitute  the  crime,  it  shaU  be  sufficient  to  allege 
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Joining  porta 
of  dlffeieDt 
iDBtromeiitiV 


in  the  indictment  therefor  an  intent  to  injure  or  defraud, 
without  naming  therein  the  particular  person  or  body 
corporate  intended  to  be  injured  or  defrauded,  and  on 
the  trial  of  the  action  it  shall  not  be  deemed  s  variance, 
but  be  deemed  sufficient,  if  there  appear  to  be  an  intent 
to  injure  or  defraud  the  United  States,  or  any  state,  terri- 
tory, county,  town,  or  other  municipal  or  public  corpora- 
tion, or  any  public  officer  in  his  official  capacity,  or  any 
private  corporation,  copartnership,  or  member  thereof, 
or  any  particular  person  or  persons. 

§  1817.  [601.]  If  any  person  shall  connect  together 
different  parts  of  several  bank  notes  or  other  genuine 
instruments  in  such  manner  as  to  produce  an  additional 
or  different  uote  or  instrument,  with  intent  to  utter  or 
pass  all  of  them  as  true  and  genuine,  the  same  shall  be 
deemed  a  forgery  in  like  manner  and  with  like  effect 
as  if  each  of  them  had  been  falsely  made  or  forged. 

§  1818.  [602.]  If  any  fictitioua  or  pretended  signa- 
ture purporting  to  be  the  signature  of  an  officer  or  agent 
of  any  public  or  private  corporation  shall  be  affixed  to 
any  instrument  or  writing  purporting  to  be  a  note,  draft, 
or  other  evidence  of  debt  issued  by  such  corporation, 
with  intent  to  utter  or  pass  the  same  as  true  and  genu- 
ine, it  shall  be  deemed  a  forgery,  though  no  such  person 
may  ever  have  been  an  officer  or  agent  of  such  corpora- 
tion, nor  such  corporation  ever  have  existed. 

§  1819.  [603.]  In  all  prosecutions  for  forgery  or  coun- 
terfeiting any  bank  bill  or  note,  or  for  uttering,  publish- 
ing, or  tendering  in  payment  as  true  and  genuine  any 
forged  or  counterfeited  bank  bill  or  note,  or  for  being  in 
possession  thereof  with  the  intent  to  utter  or  ptiss  them 
as  true  and  genuine,  the  testimony  of  any  person  ac- 
quainted with  the  signature  of  the  officer  or  agent 
authorized  to  sign  the  bills  or  notes  of  the  bank  of  which 
such  bill  or  note  is  alleged  to  be  a  counterfeit  or  simili- 
tude, or  who  has  knowledge  of  the  difference  in  appear- 
ance of  the  true  and  counterfeit  bills  or  notes  thereof, 
may  be  admitted  to  prove  that  any  such  bill  or  note  is 
counterfeit. 
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g  1820.   [604.]     In    all    prosecutions  for  forging   or  (w-^ie.  iss*, 
counterfeitine  any  note,  certificate,  bond,  bill  of  credit, 

,  .  .,  B-ii..  1  II. 1.     ,  Swoni  certffl- 

or  other  security  or  evidence  of  debt  issued  on  behalf  of  ca^eof  ccrwin 
the  United  States,  or  on  behalf  of  any  state  or  territory,  cSi1oiib''^J°^ 
or  for  uttering,  publishing,  or  tendering  in  payment  the  '°^''^B'  e'o. 
same  as  true  and  genuine,  or  for  being  in  possession 
thereof  with  intent  to  utter  and  pass  the  same  as  true 
and  genuine,  the  certificate  duly  sworn  to  of  the  secre- 
tary of  the  treasury,  or  of  the  treasurer  of  the  United 
States,  or  of  the  secretary  or  treasurer  of  any  state  or 
territory  on  whose  behalf  such  note,  certificate,  bond, 
bill  of  credit,  or  other  security  or  evidence  of  indebted- 
ness purports  to  have  been  issued,  shall  be  admitted  as 
evidence  for  the  purpose  of  proving  the  same  to  be  forged 
or  counterfeit. 

g  1821.  [605.]     If  any  person,"having  been  convicted  of  oct. »,  mt. 

any  crime  defined  in  any  of  the  preceding  sections  of 

this  chapter,  shall  afterwards  be  convicted  of  the  same  ricied  oi 

aeooDd  crime. 

or  any  other  crime  so  defined,  such  person  shall  be  pun- 
ished by  imprisonment  not  less  than  the  longest  term 
mentioned  in  the  section  under  which  he  may  be  indicted 
and  tried. 

%  1822.   [606.]     If    any  person   shall    mix  or    adul-  oet.33,iau,ii. 
t'.-rate  any  gold-dust  with  any  metal  or  coin  found  of  AduiiersUnK 
less  value  than  such  gold-dust,  with  intent  to  pass  or  aduiw^Ed 
sell  or  in  any  way  dispose  of  such  gold-dust,  so  mixed 
or  adulterated,  as  genuine,  or  shall  cause  the  same  to  be 
sold,  passed,  or  otherwise  disposed  of  as  genuine  and 
pure,  such  person  shall,  on  conviction  of  such  offense,  be 
punished  by  imprisonment  in  the  penitentiary  not  less 
than  one  year  nor  more  than  five  years. 

8  1823.   [607.]    If  any  person  shall  have  any  gold-  octuuM,}! 
dust  in  his  possession  mixed  or  adulterated  as  described  posBemi™  o( 
in  section    1822  [606J,  knowing  the  same  to  be  mixed  J^id^S^'^ 
or  adulterated,  with  intent  to  pass  or  sell  or  in  anywise 
dispose  of  the  same  as  pure  and  genuine,  or  to  cause  the 
same  to  be  sold,  passed,  or  in  any  way  disposed  of  as 
pure  and  genuine  gold-dust,  such  person,  upon  convic- 
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Oct  aa,  !»«.<«>  tion  of  such  offense,  shall  be  punished  by  imprisonmeat 

in  the  penitentiary  not  leas  than  one  year  nor  more  than 

five  years. 

octai8M.*»,      g  1824.   [608.]     If  any  person  shaU  pass,  sell,  or  in 

adoi^Med      ^'^y  ^^y  dispose  of  any  gold-dust  mixed  or  adulterated 

foid-fliut        aa  described  in  section   1822  [606],  or  shall  cause  the 

same  to  be  passed,  sold,  or  otherwise  disposed  of,  or 

shall  attempt  to  pass,  sell,  or  in  any  way  dispose  of  such 

dust,  knowing  the  same  to  be  so  mixed  or  adulterated, 

such  person  shall,  upon  conviction  thereof,  be  punished 

by  imprisonment  in  the  penitentiary  not  less  than  one 

year  nor  more  than  five  years. 

"Section  1 "  i«fetTed  to  in  theae  aectdoni  U  tectdon  181%  Ui«  thrM  seo- 
tioni,  IS12,  1813,  ud  1S14,  beiog  comprised  in  the  act  of  October  32,  ISH, 
entitled  "An  act  to  prevent  the  adnltention  <tt  gold'^nat." 

CHAPTER  V. 
OF  CBIMBS  AGAINST  FUBLIO  JUSTIOE. 
9  1880.     PeiJQiy  and  nbonutian  of  perjnrf,  definition  of. 
J 1826.    Perjory  and  anboinatioQ  o(  perjnrj,  pnoishment  of. 
i  1827.     Inciting  persona  to  oommit  peijiuy. 

8  1928.    Bribing  or  offering  to  bribe  jndioial,  legialative,  or  ezeantiTe  officer, 
f  1829.    Jndicial,  legiidative,  or  exeentire  cffiaemoetring  or  agreeing  tore- 

1 1830.  Judicial  ofGcsr,  definition  of. 

%  1831.  Legislative  ofGcer,  definiticin  of. 

g  1832.  ExeoatiTe  officer,  definition  of. 

g  1633.  Aiding  to  escape  from  prison  or  legal  confinement. 

g  1834.  Panisbment  for  aiding  in  eeeape  from  prison  or  legal  oonfiuement. 

g  183S.  Officer  enffering  person  to  escape. 

g  1836.  Officer  negligently  Boffering  ui  eao^e,  or  refnaiiig  to  rebeive  penoa 

committed  to  bis  cnstody. 

§  1637.  Reacne  or  aiding  prisoner  to  escape  from  officer. 

g  1838.  Officer  refasing  or  dislaying  to  serve  process. 

§  1839.  Compounding  or  concealing  crime  for  cevaid. 

g  1840.  Neglecting  or  refusing  to  aid  officer. 

g  1841.  Falsely  asiuDUDg  to  be  a  ntagiatrate  or  peace  officer. 

g  1842.  Disguise  with  intent  to  prevent  Execution  of  the  law. 

g  1843.  Bribing  or  offering  to  bribe  voter- 

— g  1644.  Voter  receiving  bribe  or  promise  of  the  some, 

g  1845.  Voter,  definition  of;  punishment  for  second  crime. 

3  1846.  Voting  or  offering  to  vote  illegally. 

g  1647-  Violence  or  menace  to  prevent  person  from  voting  or  challenging 

punishment  of. 
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•4 ISU.     iDdudiag  parson  to  come  into  state,  etc,  to  vot«,  to  be  dasmed  » 

~.  %  1849.  IndnciDg  peraon  to  absent  himMlf  bo  m  to  prevent  his  voting,  to  be 
deemed  a  felony, 

g  1850.  Inducing  penon  to  stay  awkjr  from  polls,  to  ba  deemed  a  felony. 

9  1851.  Violation  of  SS  632,  633,  or  634,  panialiuient  of. 

g  1852.  Ualfeaaance  at  negligenoa  in  office. 

S  1853.  Destroying,  eecreting,  or  mntilating  public  Tocorda. 

S  1854.  Lobbying  witb  member  of  legiaUtore  without  diacloeing  intenst  in. 


of  this  state  to  take  an  oath  or  affirmation,  or  of  whom  ~ 
pn  oath  or  affirmation  shall  be  required  by  such  law,  S^^?*""" 
shall  willfully  swear  or  affirm  falsely  in  regard  to  any 
matter  or  thing  concerning  which  such  oath  or  affirma- 
tion is  authorized  or  required,  such  person  shall  be 
deemed  guilty  of  perjury,  and  if  any  person  shall  procure 
another  to  commit  the  crime  of  perjury,  such  person 
shall  be  deemed  guilty  of  subornation  of  perjury. 

Perjury.  ~  k  false  oath  in  tbe  United  Staia  t.  PuMmort,  4>  DelL 
course  of  a  trial  to  conatituto  perjury  376.  If  a  witnesa  atato  the  tmtb  to 
must  be  to  something  materiBi  to  the  the  writer  of  an  af&davit,  bnt  the 
issue:  Peojile  v.  Pernio,  61  Cal.  106;  statemcat  is  written  oat  erroneoualf, 
and  the  evidence  given  mnat  be  prejn-  the  witness  is  not  gnilty  of  perjury  m 
(liciol  to  some  one;  othcrwiac,  how-  swearing  to  such  affidavit,  if  ha  did 
cTcr  willful  it  may  be,  it  will  not  be  not  know  it  contained  the  false  atate- 
perjary:  PeopU  v.  McDermoU,  8  Id,  meots:  Jeut  v.  Slate,  20  Ga.  15G. 
2SS;  Plifh  r.  Bnainadorff,  40  Wis.  A  false  oath  will  not  constitute  per- 
107.  Bnt  it  need  not  be  the  fact  di-  jury  unless  the  oEGcer  ox  tribQnal  ad- 
rectly  in  issue.  If  a  peraon  falsely  miciatoring  tie  oath  has  legal  and 
and  cormgtly  swears  as  to  any  mate-  competent  ftnthority  to  do  so;  other- 
rial  circumstance  which  has  a  logiti-  wise  the  person  taking  the  oath  can- 
mate  tendency  to  prove  or  disprove  a  not  be  convicted,  liowevcr  false  the 
material  fact,  it  is  perju^:  Com-  statement  maybe:  VanDuttn'v.  Pm- 
momxiillli  V.  Orant,  116  Mass.  17.  plf,  IS  111.  Gio;  Biggtrsttiff"  v.  Com-Ttum- 
Where  one  swearing  as  toamaterial  virallA,  11  Bash,  169.  In  Bx  parte 
fact  denies  that  ho  hod  made  state-  Caijienler,  &i  Cal.  267,  Carpenter  ap- 
ments  different  from  his  testimony,  a  peered  before  a  notary  with  a  deed 
charge  of  perjury  may  be  based  upon  signed  by  one  Bouchard;  the  notary, 
such  deniaJ:  Pei^e  v.  Barry,  G3  CaL  not  knowing  Carpenter,  swore  him, 
63.  Whore  one  willfully  testifies  and  he,  taatiFying  that  he  was  Bou- 
upon  a  trial  that  ho  has  not  made  chard,  certified  to  the  acluiowledg- 
certain  statements  concerning  a  mat-  ment.  The  court  held  this  amounted 
ter  material  to  the  case,  when  in  fact  toa  probable  cause  for  holding  Carpan- 
SDch    statements  wera  made  by  him  ter  for  perjury. 

on   the  trial  of  another  case,  he  is  Indictmenta.  —  In  all  indictments 

guilty  of  perjury,  though  the  state-  for  perjury  or  subornation  of  perjury, 

mcnts  made  were  immaterial  in  the  it  is  necessary  to  set  forth  Uie  sob- 

first  case:    State  v.  Mooney,  65  Mo.  stance  of  tbe  controversy  or  matter 

4M.      Tbo  false  statement  must  be  in  res^iect  to  which  the  crime  was 

wiilfuily  and  corruptly  made.     Acci-  committed;  Stale  v.    Wiiham,  B  Or. 


dental  and  unintentional  false  swear-  366.  In  an  indictment  for  perjoiy 
ing  is  not  perjuty;  Beli  v.  Smnrff,  83  alleged  to  have  been  committed  by  a 
m.  122;  Selmn  v.  State,  32  Ark.  192;    witness  in  the  trial  of  a  civU  action  in 
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the  circuit  coort,  it  is  anfficient  to  given,  yet  Buch  notes  are  iiiadmi^ble 

allege  that  the   oath  waa  taken  in  vhme    the    tesUmonj    waa    tkken 

-  that  court,  withont  desigDatiag  the  throngh  an  interpreter:  Prople  v.  Lee 
officer  b;  whom  it  wiu  odmiaiBtersd:  Fat,  54  CaL  627.  Evidence  Uiat  de- 
Siate  V.  Upeneer,  G  Or.  152.  The  fendant  was  intoxicated  at  the  time 
manner  of  etating  the  act  constitnting  of  the  happening  of  the  transaction 
the  crime,  aa  set  forth  in  the  appen-  in  refet«nce  to  which  he  is  charged 
dix  bo  the  coda,  is  eufficient  m  alt  with  having  t«Bti£ed  falsely  in 
CUM  where  the  forma  there  given  are  proper,  in  order  to  determins  whether 
applicable:  Id.  Upon  an  indictment  ha  knoiviaglj  teatified  faltely:  Lytle 
forperjtu-y,  an  affidavit  of  the  defend-  v.  Slate,  31  Ohio  SL  196,  A  record 
•nt  directly  caatradictiiig  the  one  of  acqnittalof  acbargeof  perjnrylaa 
upon  which  the  perjnry  ia  asaignod,  been  neld  to  be  ooaclnaive  evidence 
is  not  snScient  evidence  of  the  folaity  that  the  matter  testified  to  waa  true: 
of  the  lattari  Uniied  Slalet  v.  Maj/er,  Bell  v.  Setm^,  83  BL  122.  In  tbis 
1  Ileadj,  127.  state  perjnry  mnst  be  proved  by  tho 

Bviaenoe.  —  On    the    trial     the  testimony  of   two  witoeeses,  or  one 

prosecntion  may  prove  by  oral  evi-  witne«a    and   corroborating    circnm- 

osnce  what  the  defendant  swore  to,  stancea;    Code  Civ.    Proc,   %    190S; 

in  respect  to  which  the  charge  of  see  also  People  v.  Toitrtg,  31  Id.  6G3; 

periury  ia  made;  People  v.  Ourtu,  BO  People  v.  Qviaa,  18  Id,  122;  Bx  ports 

OaigS;  Ifettm  v.  Staie.  32  Ark.  1B2.  ifcCart&y,  29  Id.  896;  Pa^  v.  (7^»^ 

Thoogh    the    reporter  s    notes    are  C4  Id.  5§2, 
prima/acie  evidenoe  of  the  testimouy 

§  1826.   [610.]    Every  person  convicted  of  the  crime 

-  of  perjury,  committed  on  the  trial  of  or  proceedings  in 
a  criminal  action  for  a  crime  punishable  with  death  or 
imprisonment  for  life,  shall  be  punished  by  imprison- 
ment in  the  penitentiary  not  less  than  five  nor  more 
than  twenty  years.  Every  person  convicted  of  the  crime 
of  perjury,  committed  in  any  proceeding  in  a  court  of 
jastice  other  than  such  criminal  action,  shall  be  pun- 
ished by  imprisonment  in  the  penitentiary  not  leas  than 
three  nor  more  than  ten  years,  and  every  person  con- 
victed of  the  crime  of  perjury,  committed  otherwise  than 
in  a  proceeding  before  a  court  of  justice,  or  convicted  of 
the  crime  of  subornation  of  perjury,  however  committed, 
shall  be  punished  by  imprisonment  in  the  penitentiary 
not  less  than  two  nor  more  than  five  years. 

g  1827.   [611-]     If  any  person  shall  endeavor  to  pro- 

-  cure  or  incite  another  to  commit  the  crime  of  perjury, 
i  though  no  perjury  be  committed,  such  person,  upon  con- 
viction thereof,  shall  be  punished  by  imprisonment  in 
the  penitentiary  not  lees  than  one  nor  more  than  three 
years. 

§  1828.   [612.]    If  any  person  shall  corruptly  give, 

-  offer,  or  promise  to  give  any  gift,  gratuity,  valuable  con- 
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sideratioD,  or  thing  whatever,  or  shall  corruptly  promise  ogj  '8>  '^■ 
to  do  or  cause  to  be  done  any  act  beneficial  to  any  judi-  ~~    ~^~" 
cial,  legislative,  or  executive  officer,  with  intent  to  iuflu-  s'Sf'''^'",  j, 
ence  the  vote,  opinion,  decision,  judgment,  or  other  offi-  J'/^'  o/eiecu- 
cial  conduct  of  such  officer  in  any  matter,  question,  ^uty,  "'«<'"=«'■ 
cause,  or  proceeding,  which  then  is  or  by  law  may  come 
or  be  brought  before  such  officer,  or  with  intent  to  influ- 
ence such  officer  to  act  in  his  official  capacity  in  a  par- 
ticular manner  so  as  to  produce  or  prevent  any  particular 
result,  such  person,  upon  conviction  thereof,  shall  be 
punished  by  imprisonment  in  the  penitentiary  not  less 
two  nor  more  than  ten  years. 

g  1829.   [613.]     If  any  judicial,  legislative,  or  execu-  oct  w.  mm, 

tive  officer  shall  corruptly  accept  or  receive  any  gift, 

gratuity,  valuable  consideration,  or  thine  whatever,  or  legitiMivo.  or 

...  -•  ..1  ..      executlTS 

any  promise  thereof,  or  any  promise  to  do  or  cause  to  be  o«cer  rpceiv- 
done  any  act  beneficial  to  such  officer,  with  the  under-  ^'£^"'* 
standing  or  agreement,  express  or  implied,  that  such 
officer  wiU  give  his  vote,  opinion,  decision,  or  judgment 
in  a  particular  manner  in  any  matter,  question,  duty, 
cause,  or  proceeding  which  then  is  or  may  by  law  come 
or  be  brought  before  such  officer,  or  with  the  understand- 
ing or  agreement  that  such  officer  will  in  his  official 
capacity  act  in  a  particular  manner,  or  so  as  to  produce 
or  prevent  any  particular  result,  such  officer,  upon  con- 
viction thereof,  shall  be  punished  by  imprisonment  io 
the  penitentiary  not  less  than  five  nor  more  than  fifteen 
years. 

g  1830.   [614.]    Every  person  authorized  to  act  as  a  0^19.  m*. 

judge  in  a  court  of  justice,  including  a  commissioner  of 

the  county  court,  from  the  time  of  his  election  or  ap-  officer,  asflni- 
pointment;  every  person  summoned  as  a  juror  in  any 
court  of  justice,  or  upon  any  inquest,  or  before  any  offi- 
cer, from  the  time  he  is  so  summoned;  and  every  referee, 
umpire,  or  arbitrator  from  the  time  of  hia  appointment, — 
shall  be  held  and  deemed  to  be  a  judicial  officer  within 
the  meaning  of  sections  1828  [612]  and  1829  [613],  and 
for  the  purposes  therein  expressed. 


,v  Google 


936  CRIMES  Ain>  THEm  PUNISHMENTS  CTrr.  II, 

oci^i9,i»(.  §  1831.  [615.]  Every  member  of  either  house  of  the 
LMiBiitUe —  legislative  assembly,  and  every  member  of  any  common 
n^Molf*  council,  board  of  aldermen,  trustees,  or  other  muaicipal, 
legislative,  or  deliberative  body,  by  whatever  name  known 
or  called,  from  the  time  of  his  election  or  appointment, 
shall  be  held  and  deemed  to  be  a  legislative  oflScer  within 
the  meaning  of  sections  1828  [612]  and  1829  [613],  and 
for  the  purposes  therein  expressed. 
0rt^iB.ifl84.  §  X832.  [616.]  Every  officer  of  this  state,  or  of  any 
"  county,  town,  or  'other  municipal  or  public  corporation 


^n"*.^"""**  ttisrein,  not  included  in  the  definition  of  judicial  and 
legislative  officers,  as  defined  in  sections  1830  [614]  and 
1831  [616],  from  the  time  of  his  election  or  appointment 
shall  be  held  and  deemed  to  be  an  executive  officer  within 
the  meaning  of  sections  1828  [61£]  and  1829  [613],  and 
for  the  purposes  therein  expressed. 
Oct.  19,1*6*.  §  1833.    [617.]     If    any   person   shall  convey  into  or 

— — about  the  yard  or  grounds  of  any   penitentiary,  jail, 

^jr«  fp>j^^  house  of  correction,  or  other  place  whatever  for  the  con- 
finement of  persons  upon  any  warrant,  order,  or  other 
'legal  process,  any  disguise,  material,  instrument,  tool, 
weapon,  or  other  thing  adapted  to  or  useful  in  aiding 
any  person  of  prisoner  there  committed  or  detained, 
with  intent  to  effect  or  facilitate  the  escape  of  such  per- 
son or  prisoner,  or  shall  by  any  means  whatever  aid  or 
assist  any  such  person  or  prisoner  in  an  intent  to  escape, 
whether  such  escape  be  effected  or  attempted  or  not, 
such  person,  upon  conviction  thereof,  shall  be  punished 
as  in  the  following  section  provided. 
iSiiaw.         §  1834.   [618.]     If  the  person  whose  escape  was  in- 

-— ■  tended  or  eflFected  was  committed  or  detained  upon  a 

t'oi.  charge  or  conviction  of  a  crime  punishable  with  death 
or  imprisonment  for  life,  the  punishment  therefor  shall 
be  imprisonment  in  the  penitentiary  not  less  than  five 
nor  more  than  twenty  years;  but  if  the  person  whose 
escape  was  intended  or  effected  was  committed  or  de- 
tained upon  a  charge  or  conviction  of  a  crime  not  so 
punishable,  the  punishment  therefor  shall  be  the  same 
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aa  that  provided  by  law  for  the  crime  with  which  sucb  9^^'  ^**' 
person  waa  charged  or  convicted;  and  in  case  the  person  r — I~IT~ 
whose  escape  waa  intended  or  effected  was  in  custody  or  ment'oi 
confinement  upon  civil  process,  or  otherwise  than  upon 
a  charge  or  conviction  of  crime,  the  punishment  therefor 
shall  be  imprisonment  in  the  county  jail  not  less  than 
three  months  nor  more  than  one  year,  or  a  fine  not  less 
than  one  hundred  dollars  nor  more  than  five  hundred 
dollars. 

§  1835.  [619.]     If  any  sheriff,  jailer,  or  other  oflicer  o«.i9,ibm, 

shall  voluntarily  suffer  any  persoiff  or  prisoner  committed 

to  or  in  his  custody  to  escape;  such  sheriff,  jailer,  or  jariiyhuffer- 
other  oflicei  shall  be  deemed  guilty  of  aiding  and  assist-  eacapa. 
ing  in  such  escape,  and  upon  conviction  thereof  shall  be 
punished  in  the  manner  provided  in  section  1834  [618]. 

§  1836.   [620.]     If  any  sheriff,  jailer,  or  other  officer  o^".  ism. 

shall,  through  negligence,  suffer  any  person  or  prisoner  ~~ 

committed  to  or  in  his  custody  to  escape,  or  shall  will-  Fen">'  ""fT"- 
fully  refuse  to  receive  into  his  custody  any  person  or  retSiinK'to 
prisoner  lawfully  committed  thereto,  such  sheriff,  jailer,  {^^Vifs^*""" 
or  other  officer,  upon  conviction  thereof,  shall   be  pun-  '"""'*■ 
ished  by  imprisonment  in  the  county  jail,  not  less  than 
six  months  nor  more  than  one  year,  or  by  a  fine  not  less 
than  two  hundred  dollars  nor  more  than  one  thousand 
dollars. 

8  1837.   r621.1     If  any  person  shall  rescue,  or  attempt  on.  is,  ism, 

to  rescue,  any  prisoner  from  any  oflicer  or  person  having 

the  lawful  custody  of  such  prisoner,  or  shall  aid  or  as-  ins^^f^^er 
sist  any  prisoner  in  escaping  or  attempting  to  escape  om^cer.'' 
from  any  officer  or  person  having  the  lawful  custody  of 
such  prisoner,  such  person,  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  in  the  penitentiary 
not  less  than  two  nor  more  than  ten  years,  or  by  impris- 
onment in  the  county  jail  not  less  than  three  months 
nor  more  than  one  year. 

g  1838.  [622.]     If  any  officer  authorized  to  serve  pro-  OA^i9.i«6i 

cess  shall  willfully  and  wrongfully  refuse  to  execute  any 

lawful  process  to  him  directed  and  delivered,  requiring 
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him  to  arrest  or  confine  any  person,  or  shall  willfully 
and  wrongfully  omit  or  delay  to  execute  such  process, 
whereby  such  person  shall  escape  and  go  at  large,  such 
ofllcer,  upon  conviction  thereof,  shall  be  punished  by 
imprisonment  in  the  county  jail  not  less  than  three 
months  nor  more  than  one  year,  or  by  fine  not  less  than 
fifty  nor  more  than  five  hundred  doUara, 

g  1839.  [623.]  If  any  person  having  knowledge  of 
the  commission  of  a  crime  shall  accept  or  receive  any 
gift,  gratuity,  valuable  consideration,  or  thing  whatever, 
or  any  promise  thereof,  or  any  promise  to  do  or  cause 
to  be  done  any  act  beneficial  to  such  person,  with  the 
understanding  or  agreement,  expressed  or  implied,  to 
compound  or  conceal  such  crime,  or  not  to  prosecute 
therefor,  or  give  evidence  thereof,  such  person,  upon 
conviction  thereof,  shall,  if  such  crime  be  punishable 
with  death  or  imprisonment  for  life,.be  punished  by  im- 
prisonment in  the  penitentiary  not  less  than  one  year 
nor  more  than  five  years;  or  if  such  crime  was  not  so 
punishable,  by  imprisonment  in  the  county  jail  not  less 
than  three  months  nor  more  than  one  year,  or  by  fine 
not  less  than  fifty  dollars  nor  more  than  five  hundred 
dollars." 

g  1840.  [624.]  If  any  person,  being  required  by  any 
peace  ofBcer  or  magistrate  to  assist  him  in  the  execution 
of  his  office,  in  the  preservation  of  the  peace,  or  the 
arrest  of  any  person  for  a  breach  of  the  peace,  or  the 
service  of  any  process,  shall  neglect  or  refuse  to  render 
such  assistance,  such  person,  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  in  the  county  jail 
not  less  than  one  month  nor  more  than  six  months,  or 
by  fine  not  less  than  twenty>five  dollars  nor  more  than 
five  hundred  dollars. 

§  1841.  [325.]  If  any  person  shall  falsely  assume  to 
be  a  magistrate  or  peace  ofdcer,  and  shall  take  upon 
himself  to  act  as  such,  and  require  any  person  to  aid  or 
assist  him  in  any  matter  pertaining  to  the  duty  thereof, 
such  person,  upon  conviction  thereof,  shall  be  punished 
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by  imprisonment  in  the  county  jail  not  less  than  three  Pjh*'-'*"' 

months  nor  more  than  one  year,  or  by  fine  not  less  than 

fifty  dollars  nor  more  than  five  hundred  dollars, 

§1842.   [626.]     If  any  peraon  shall  in  any  manner  od.  la,  iss*. 
disguise  himself  with  intent  to  obstruct  or  hinder  the  - 


due  execution  of  the  law,  or  with  intent  to  intimidate,  S'Sn'm  "'"" 
hinder,  or  interrupt  any  officer  or  other  person  in  the  Eiecutionof 
legal  performance  of  his  duty  or  the  exercise  of  any  right 
under  the  law,  whether  such  intent  shall  be  effected  or 
not,  such  person,  upon  conviction  thereof,  shall  be  pun- 
ished by  imprisonment  in  the  county  jail  not  less  than 
three  months  nor  more  than  one  year,  or  by  fine  not  less 
than  fifty  nor  more  than  five  hundred  dollars. 

§1843.   [627.]    If    any  person    shall  give,   offer,  or  o«.i9,iBM, 


or  thing  whatever  to  any  voter  of  this  state,  or  shall  SfferiSgtS 
promise  to  do  or  cause  to  be  done  any  act  beneficial  to    '     '°    ' 
snch  voter,  with  intent  to  influence  or  induce  such  voter  ■o»-«™-«i. 
to  vote  at  any  legally  authorized  election  in  this  state 
for  or  against  a  particular  person  or  candidate,  or  in  a 
particular  way,  such  person,  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  in  the  penitentiary 
not  leas  than  one  year  nor  more  than  five  yearsi  or  by 
imprisonment  in  the  county  jail  not  less  than  three 
months  nor  more  than  one  year. 

g  1844.   [628.]     If  any  voter  of  this  state  shall  accept  J^f-/'-"**- 
or  receive  any  gift,  gratuity,  valuable  consideration,  or 

.,,  .  ,  Voter  recelT- 

thmg,  or  any  promise  thereof,  or  any  promise  to  do  or  "■^'^^S' 

cause  to  be  done  any  act  beneficial  to  such  voter,  with  ""« »*°^"- 

the  understanding  or  agreement,  expressed  or  implied, 

that  such  voter  will,  at  any  legally  authorized  election  in 

this  state,  give  his  vote  for  or  against  a  particular  person 

or  candidate,  or  in  a  particular  way,  such  voter,  upon 

conviction  thereof,  shall  be  punished  by  imprisonment 

in  the  penitentiary  not  less  than  one  year  nor  more  than 

five  years,  or  by  imprisonment  in  the  county  jail  not 

less  than  three  months  nor  more  than  one  year. 
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§  1845.  [629.]  A  person  who  actually  votes  or  offers 
to  vote  at  the  election  speci^ed  and  designated  in  sections 
fu":  1843  [627]  and  1844  [628],  although  by  law  he  may  not 
----,  be  entitled  to  vote  thereat,  shall  be  held  and  deemed  to 
be  a  voter  within  the  meaning  of  such  sections  1843 
[627]  and  1844  [628],  and  for  the  purposes  therein  ex- 
pressed. If  any  person,  having  been  convicted  of  any 
crime  defined  in  sections  X843  [627]  and  1844  [628],  shall 
afterwards  be  convicted  of  the  same  or  any  other  crime 
therein  defined,  such  person  shall  be  punished  by  im- 
prisonment in  the  penitentiary  as  therein  provided,  and 
not  otherwise. 

§  1846.  If  any  person  shall  vote,  or  ofier  to  vote,  at 
~  any  legally  authorized  election  in  this  state,  knowing 
himself  not  entitled  by  law  to  vote  thereat,  or  shall  vote, 
or  offer  to  vote,  at  any  poll  or  in  any  precinct  at  any 
such  election,  knowing  himself  uot  entitled  to  vote  at 
such  poll  or  in  such  precinct,  such  person,  upon  convic- 
tion thereof,  shall  be  punished  by  imprisonment  in  the 
county  jail  not  less  than  three  months  nor  more  than 
one  year,  or  by  fine  not  less  than  one  hundred  nor  more 
than  five  hundred  dollars. 

This  Bection  u  identioal  iritli  S  C30  of  tho  crimiiul  code,  aa  compiled  bj 
commUsionen  Deady  and  Lane,  excepting  that  in  that  aeotiaD  irwdi 
"bylaw"  immediately  precadsd  the  words  "toTotoat  inch  poll."  Section 
630  of  the  commianioDen'  compilatioii  ii  §  619  of  the  act  of  October  19,  186^ 
and  the  commissionera,  in  a  note  appended  to  the  section,  give  their  reaiMt 
for  retaining  the  lection  aa  worded  in  the  act  of  16M,  inatead  of  repUcnig  it 
with  the  later  law, -- 1871^  —  ai  followai  — 

"Section  IB  of  the  act  of  October  29,  1670,  'relating  to  elcctioni  and 
the  mixle  of  filling  yacancies  in  office,'  cnataina  this  section,  except  the 
words  'by  law,'  immediately  preoeding  the  worde  'to  vote  at  mch  ftgL' 
The  act  pnrports,  in  section  48^  to  repeal  all  acta  'in  conflict  with '  its  own 
providous;  bat  under  artdole  A,  section  22,  of  the  constitntion,  sach  a  proria- 
joQ  is  inoperatiyc,  and  therefore  section  619  of  the  act  of  October  19,  ISM,  is 
not  affected  by  it." 

The  difierence  of  wording  a  entirely  immatarial,  as  the  legal  affsot  ii  ex- 
aotly  the  same  in  both  statutos;  and  Oie  date  of  passage  oaa  hardly  became 
material  in  any  litigation  arising  after  so  long  a  time.  The  act  of  1S7(^  how- 
over,  is  the  law  in  force;  for  while  it  can  scaa-coly  be  considered  "indrnffiot" 
with  that  of  1864,  it  covers  all  the  ground  of  tiiat  act  so  for  aa  oonoenu  tba 
Bnbject-matter  of  this  seotiou,  and  thns  sap«»ede«  it.  Repeals  by  implica- 
tion are  not  prohibited  by  the  state  constitution. 
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Indictment  toee  lll«gal  voting.  &  legally  aatfaoriMd  election  for  rep-  ooL  19^  isn, 

—  An  indiotnient  for  illegal  voting  w  resentativeof  CcugroBa,  thonghitdoes  t^ 

aufficiontafterTerdict  wIienitcbaTKei  not  ducloBO  tho  reason  of  d^endant's 

the  defendant  with  having  willfnlly,  diaqnalification:  Stale  v.  Bruct,  6  Or. 

knowingly,  and  nnlavfally  voted  at  68. 

§1847.    [631.]     If  any  person   or  persons  shall  by  o^s^"™. 
menace,  threat,  or  violence,  whether  armed  or  unarmed, 

Vlolenceto 

intimidate  or  prevent,  or  attempt  to  intimidate  or  pre-  jrevsntponon 
vent  any  person  from  challenging  another  voter,  or  to  ^,^(.° 
prevent  any  person  from  voting,  such  person  or  persons 
so  offending  shall,  upon  conviction,  be  punished  by  im- 
prisonment  in  the  county  jail  not  less  than  three  months 
nor  more  than  one  year. 

g  1848.    [632.]     Auy  person  who  shall  by  prouiise  of  oct3%is7D,ti. 
favor  or  reward,  or  otherwise,  induce  or  persuade  auy  indndng 
person  to  come  into  this  state,  or  into  any  county  or  K^ot^jki., 
precinct  within  this   state,  for  the  piirpose  and  with  f^^™ ' 
the  intent  that  such  person  shall,  by  so  changing  his 
habitation,  vote  at  any  general  election  which  may  here- 
after be  held  in  this  state,  at  any  place  where  such  voter 
or  person  is  not  a  bona  fide  resident,  shall  be  deemed 
guilty  of  a  felony,  and  upon  conviction  thereof  shall  be 
punished  as  hereinafter  provided. 

8  1849.   [633.]     Any  persou  shall    also    be    deemed  oct  22,1970.  ta. 
guilty  of  a  felony  who  shall  by  promises  of  favor  or  re-  mauetoK  pet- 
ward,  or  otherwise,  induce  or  persuade  any  voter  within  himaeifBoaa 
this  state  to  absent  himself  from  his  actual  and  bona  fide  noting. 
place  of  residence  with  intent  to  prevent  or  hinder  such 
person  from  voting  at  such  place  of  residence  at  any 
general  election  in  this  state. 

§1850.   [634.]    Any  person  who  shall,  in  the  manner  oct.a]B70.?». 
provided  in  the  preceding  section,  induce  or  persuade  indacing 
any  legal  voter  to  remain  away  from  the  polls,  and  not  ™Jh?i^' 
vote  at  any  general  election  in  this  state,  shall,  on  cod-  *^ 
viction,  be  deemed  guilty  of  a  felony. 

§  1851.   [636.]    Any  person,  upon   conviction   for   a  ocu a isto, »*. 
violation  of  either  of  the  preceding  sections,  shall  be  im-  vioisUona  at 
prisoned  in  the  penitentiary  not  less  than  one  nor  more  ess'orSMipun- 
than  three  years,  or  shall  he  fined  not  less  than  one  hun- 
dred nor  more  than  one  thousand  dollars,  or  shall  be 
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oeti^iw(^»4.  puniahed  by  both  such  fine  and  imprisonment,  in  the 
discretion  of  the  court,  and  shall  be  forever  ineligible  to 
hold  any  office  of  trust  or  profit  in  this  state. 
ootj^i9.iBM,  §  1852.  [636.]  If  any  officer  of  this  state,  or  of  any 
— —  -  county,  town,  or  other  municipal  or  public  corporation 
"gt^ancein  therein,  other  than  the  governor,  justices  of  the  supreme 
court,  or  members  of  the  legislative  assembly,  shall  will- 
fully and  knowingly  charge,  take,  or  receive  any  fee  of 
compensation,  other  than  that  authorized  or  permitted 
by  law,  for  any  official  service  or  duty  performed  by  such 
officer,  or  shall  willfully  neglect  or  refuse  to  perform  any 
duty  or  service  pertaining  to  his  office,  with  intent  to 
injure  or  defraud  any  one,  or  shall  willfully  neglect  or 
refuse  to  perform  such  duty  or  service  to  the  injury  of 
any  one,  or  the  manifest  hindrance  or  obstructiou  of 
public  justice  or  business,  whether  such  injury,  hin- 
drance, or  obstruction  was  particularly  intended  or  not, 
such  officer,  upon  conviction  thereof,  shall  be  punished 
by  imprisonment  in  the  penitentiary  not  less  than  six 
months  nor  more  than  one  year,  or  by  imprisonment  in 
the  county  jail  not  less  than  three  months  nor  more 
than  one  year,  or  by  fine  not  less  than  fifty  nor  more 
than  five  hundred  dollars,  or  by  dismissal  from  office 
with  or  without  either  or  any  of  such  punishments. 


Oet.u,iSB4, 


1 1853.  [637.]  If  any  person,  having  the  legal  cu3- 
-  tody  of  any  public  record,  hook,  paper,  or  writing,  shall 
^oi^Mr<w  willfully  destroy,  secrete,  or  mutilate  the  same;  or  if  any 
pnMiorewBi*.  attorney  shall  willfully  destroy,  secrete,  or  mutilate  any 
such  record,  book,  paper,  or  writing,  or  shall  wrongfully 
take  the  same  from  the  person  having  the  legal  custody 
thereof,  or  having  obtained  the  possession  of  such  record, 
book,  paper,  or  writing  lawfully,  shall  wrongfully  refuse 
or  neglect  to  return  or  produce  the  same  when  lawfully 
required  or  demanded  so  to  do,  such  person  or  attorney, 
upon  conviction  thereof,  shall  be  punished  by  imprison- 
ment in  the  penitentiary,  not  less  than  six  mouths  nor 
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more  than  one  year,  or  by  imprisonment  in  the  county  °^^  »"*■ 

jail  not  less  than  three  months  nor  more  than  one  year, 

or  by  fine  not  lees  than  one  hundred  nor  more  than  five 
hundred  dollars. 

g  1854.   [638.]    If  any  person,  having  any  interest  in  o^^Mt. 

the  passage  or  defeat  of  any  measure  before,  or  which 

shfill  come  before,  either  house  of  the  legislative  assembly  "JJf^"  °' 
of  this  state,  or  if  any  person,  being  the  agent  of  another  ^^in^jL- 
so  interested,  shall  converse  with,  explain  to,  or  in  any  innieMore. 
manner  attempt  to  influence  any  member  of  such  a3>  uot.s3i 
Eembly  in  relation  to  such  measure,  without  first  truly 
and  completely  disclosing  to  such  member  his  interest 
therein,  or  that  of  the  person  whom  he  represents,  and 
his  own  agency  therein,  such  person,  upon  conviction 
thereof,  shall  be  punished  by  imprisonment  in  the  county 
jail,  not  less  than  three  mouths  nor  more  than  one  year, 
or  by  fine  not  less  than  fifty  nor  more  than  five  hundred 
dollars. 


CHAPTER   VI. 

OP  CRIMES  AGAINST  THE  PUBLIO  FBAOB. 
S  1855.     Defioition  of  riot  and  nnlawful  assGmlily. 
%  1SC6.     Fniiisbroent  for  partidpatiiig  in  riot. 
S 1667.     Distarbiiig  ths  poace  in  unincorporated  towns  md  TJUagBa. 

§  1855.    [639.]    Any  use  of  force  or  violence,  or  any  Oct  u,  iom, 
threat  to  use  force  or  violence,  if  accompanied  by  im- 


mediate power  of  execution,  by  three  or  more  persons  riotondnDiair. 
acting  together,  and  without  authority  of  law,  is  riot. 
Wbenever  three  or  more  peasons  assemble  with  intent, 
or  with  means  and  preparations,  to  do  an  unlawful  act, 
which  would  be  riot  if  actually  committed,  but  do  no  act 
towards  the  commission  thereof,  or  whenever  such  per- 
sons assemble  without  authority  of  law,  and  in  such 
manner  as  is  adapted  to  disturb  the  public  peace  or  ex- 
cite public  alarm,  or  disguised  in  a  manner  to  prevent 
them  from  being  identified,  such  an  assembly  is  an  un- 
lawful assembly. 
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ort.  19. 18M.         g  1866.   [640.]    If  any  person  shall  be  guilty  of  par- 
ticipatinff  in  any  riot,  such  person,  upon  conviction 

Pnniihment       ,,-,„,  .  ,      i  .  i. 

forH^dpat-  thereof,  ahall  be  punished  as  follows: — 

1.  If  any  felony  or  misdemeanor  was  committed  in 
the  course  of  such  riot,  such  person  shall  be  punished  in 
the  same  manner  as  a  principal  in  such  crime; 

2.  If  such  person  carried,  at  the  time  of  such  riot,  any 
species  of  dangerous  weapon,  or  was  disguised,  or  encour- 
aged or  solicited  other  persons  who  participated  in  tho 
riots  to  acts  of  force  or  violence,  such  person  shall  be 
punished  by  imprisonment  in  the  penitentiary  not  less 
than  three  nor  more  than  fifteen  years; 

3.  In  all  other  cases,  such  person  shall  be  punished 
by  imprisonment  iu  the  county  jail  not  leas  than  three 
months  nor  more  than  one  year,  or  by  fine  not  less  than 
fifty  nor  more  than  five  hundred  dollars. 

oct-i^w^lL      g  1857.   [641.]    If  any  person  or  persons  shall,  in  any 

StmwS     imincorporated  town  or  village  in  this  state,  willfully 

tSudtS™!*'  "^fivs  or   ri^fi  *°y  horse   or  mole  upon  any  sidewalk 

therein,  or  shall  willfully  drive  or  ride  any  hotse   or 

mule  through  the  streets  thereof  at  a  greater  speed  than 

six  miles  per  hour,  or  shall  use  any  obscene  or  profane 

language  in  any  public  place  in  such  town  or  village  to 

the  disturbance  or  annoyance  of  any  person  or  persona 

therein,  said  person   or  persons  so  offending  shall   be 

deemed  guilty  of  a  misdemeanor,  and  upon  conviction 

thereof  shall  be  punished  by  a  fine  not  less  than  five  nor 

more  than  fifty  dollars. 

oa.a,im,i%      Justices  of  the  peace  shall  have  original  and  exclusive 

jurisdiction  over  all  offenses  herein  described,  committed 

within  their  respective  counties. 

oeLa,wa,i*.      AH  fiues  collected  under  the  provisions  of  this  act  shall 

be  paid  into  the  county  treasury  of  the  county  in  which 

the  offense  is  committed,  as  in  other  criminal  cases,  for 

the  use  and  benefit  of  the  common-school  fund  of  such 

county. 
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CHAPTER  Vn. 
OF  0RIUE3  AGAINST  HORALITT  AND  DECBHOT. 
fi  1656.     Adultery,  pmuBhnieDt  of. 

9  I6S9.     Aotion  for  adolteij,  whan  oommeiiaed;  adnltei;  by  numamad  man. 
I  J860.     FolygBiny,  deGnidoii  and  pmuahmant  of. 
9  ISBl.     What  not  deemed  polygomj. 
9  1862.     Lewd  cohabitioiL 
9  1663.     Seduction  of  ohute  female. 
g  1864.     Indecent  eipoenre  uid  exhibition. 
g  ISeS,  1866.     Concealing  death  of  child, 
g  1667.     Keeping  bawdy-honae. 

g  1868.     Comtnon  fame,  evidence  of;  when  leaae  for  vdd. 
S 1669.     Prize-fighting. 

g  1870.     Indecent  and  obscene  pictoros  and  literatim. 
9  1671^     Indecoit  langnage  at  pnblic  resort 
9  1872.     Bnty  of  oonnty  court. 
9  1873.     loceat,  punishment  and  definition  of. 
9  1S74.     Sodomj,  pnniahment  of. 
S  1875.     niegtl  disinterment. 

g  1878.     Injnring  grave-stonee  or  trespaaa  in  grsre-yai^ 
g  1877.     Making  roads  or  other  eaeemeat  tfarongh  gz»T»>yardib 
g  1878-1660.    Cnieltr  to  animalB. 

g  1858.    [642.]    If  any  person  shall  commit  tho  crime  o«^",  uu. 

of  adultery,  such  person,  upon  conviction  thereof,  shall 

be  punished  by  imprisonment  in  the  penitentiary  not  nitionan'd 
less  than  six  months  nor  more  than  two  years,  or  by 
imprisonment  in  the  county  jail  not   less  than  three"'''™'- 
months  nor  more  than  one  year,  or  by  fine  not  less  than 
two  hundred  nor  more  than  one  thousand  dollars. 

Adultery   defined:    See  note   to    tM»atiOi  Btatev.  Murp/ig.SAl^eM; 
Conin,onu^iilth  v.  C.ill.  21  Piok.  609;    41  Am.  Dec  81. 
S3  Am.  Dec.  289.     Fraud  in  guning 

g  1859.    [643.]  A  prosecution  for  the  crime  of  adultery  Fab.2i.mi,«L 
shuU  not  be  coDiiiienced  except  upon  the  complaint  of  Action  for 
husband  or  wife,  or  [if]  the  crime  be  committed  with  an  oommeucSd.*" 
unmarried  female  under  the  age  of  twenty  years  upon         '•?•"*■ 
the  complaint  of  the  wife,  or  of  a  parent  or  guardian  of 
8iich  unmarried  female,  and  within  one  year  from  the 
time  of  committing  the  crime,  or  the  time  when  the 
same  shall  come  to  the  knowledge  of  such  husband  or  Adnitcrrbr 
wife  or  parent  or  guardian.    When  the  crime  of  adultery  ma"""' 


,v  Google 


946  CRIMES  AND  TBEIR  PDNISUMUNTd.  [Tji   It. 

TBiKM.i»ai,>i.  is  committed  between  a  married  woman  and  an  unmar- 
ried  man,  the   man  shall  be  deemed  guilty  of  adultery 
also,  and  be  punished  accordingly, 
ogj^is.  ias4.         g  I860.  [644.]     If  any  person  having  a  former  hus- 
~~     ~         band  or  wife  living  shall  marry  another  person,  or  live 
ponUbmwtel  *"'^  cohabit  With  another  person  as  husband  or  wife, 
sach  person  shall  be  deemed  gailty  of  polygamy,  and 
upon  conviction  thereof  shall  be  punished  by  imprison- 
ment in  the  penitentiary  not  less  than  one  year  nor 
more  than  four  years,  or  by  imprisonment  in  the  county 
jail  not  less  than  six  months  nor  more  than  one  year, 
or  by  fine  not  less  than  three  hundred  nor  more  than 
one  thousand  dollars. 

Bigamjr.  —  Bigamy    caosists    of  tntury  wia  while  tba  &st  nuuriage 

contracting  nuuriage   during  CDntin-  eziBti:  Shctfher  7.  State,  20  Ohio,   1. 

uance  of  K  prior  morrisge:  2  Whart.  A  bona  fide  belief  of  death  of  the  hni- 

Crim.L.,  8th ed.,  eec.  1682.  Igoorance  bandhasbeonheldaotoloneinifficiant 

is  na  defense:  Farmer  v.  Ftople,  77  toconatitutoadefense:  CanaHOnweidlk 

111.   322;  State  v.  Ooodenout,  65  Me.  v.  Manh,  7  Met  472.  .  See  Haye*  t. 

30.     Guilt  or  innocence  depends  on  People,  2S  N.  Y.  390,  where  the  Gnt 

the    legality  of    tha  first  marriose:  marriage  was  performed  by  cma  who, 

Breakey  t.  Brtaiev.  2  U.  C.  Q.  B.  3fi3.  tboagh  awmmrnE  to  l>a  a   mini*tsr, 

Fartios  to  a  voidable  marriags  cannot  woe  not  each  in  fact. 

0AM.  IBM,         g  1861.  [645.]    The  preceding  section  shall  not  ei- 

— '■ tend  or  apply  to  any  person  whose  husband  or  wifo  shall 

deemed  have  Voluntarily  withdrawn  and  remained  absent  from 

such  person  for  the  period  of  seven  years  together,  the 
party  marrying  again  not  knowing  the  other  to  be  living 
within  that  time,  nor  to  any  person  legally  divorced 
from  the  bonds  of  matrimony. 
oct»,i864.         §1862.   [646.]     Ifanymanandwoman,notbeingmar- 

ried  to  each  other,  shall  lewdly  or  lasciviously  cohabit  or 

taUon^BuoW  Qssociate  together,  such  man  or  woman,  upon  conviction 
thereof,  shall  be  punished  by  imprisonment  in  the  county 
17  Or.  289.  j^^jj  ^^Q^  ]ggg  than  one  nor  more  than  six  months,  or  by 
fine  not  less  than  fifty  nor  more  than  three  hundred 
dollars. 
pet.i»,ieM,  §  1863.  [647.]  If  any  person,  under  promise  of  mar- 
riage, shall  seduce  ancL  have  illicit  connection  with  any 
unmarried  female  of  previous  chaste  character,  such 
person,  upon  conviction  thereof,  shall  be  punished  by 


poly  gamy. 


Seduction 
of  chule 
[cmalo,  pun- 
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imprisonment  in  the  penitentiary  not  lesa  than  one  nor  ort^i9.ia«, 
more  than  five  years,  or  by  itnpriaonment  in  the  county  ~- — 

.,,,,,  Beductlonol 

lail  not  less  thdn  three  months  nor  more  than  one  year,  chaste  lemaia 

or  by  fine  not  leaa  than  fiye  hundred  nor  more  than  one  

thousand  dollars.     A  subsequent  marriage  of  the  parties 
is  a  defense  to  a  violation  of  this  section. 

%  1864.   [648.]    If  anyperson  shall  willfullyand  lewdly  oct.  v>.  issi, 
expose  his  person  or  the  private  parts  thereof  in  any  - 


take  any  part  in  any  model  artist  exhibition,  or  make 

any  other  exhibition  of  himself  to  public  view,  or  to, 

the  view  of  any  number  of  persons,  such  as  is  offens-  Jj'^^*^  ^^ 

ive  to  decency,  or  is  adapted  to  excite  vicious  or  lewd  ei¥'>'"'»i»- 

thoughts  or  acts,  such  person,  upon  conviction  thereof, 

shall  be  punished  by  imprisonment  in  the  county  jail 

not  less  than  three  months  nor  more  than  one  year,  or 

by  fine  not  less  than  fifty  nor  more  than  five  hundred 

dollars. 

%  1865.  [649.]  If  any  unmarried  woman  shall  con-  oc^».  i»m. 
ceal  the  death  of  any  issue  of  her  body,  so  that  it  may 
not  be  known  whether  such  issue  was  born  alive  or  not, 
or  whether  it  was  not  murdered,  such  woman,  upon  con- 
viction thereof,  shall  be  punished  by  imprisonment  in 
the  penitentiary  not  less  than  six  months  nor  more  than 
one  year,  or  by  imprisonment  in  the  county  jail  not  leas 
than  three  months  nor  more  than  one  year. 

§  1866.   [650.]     When   a  woman  is  indicted  for  the  ow^ie. "«. 
murder  of  her  bastard  infant,  she  may  also  be  charged  - 
in  the  same  indictment  with  the  crime  deSned  in  section  >> 


CoDcealtng 
cbild. 


IndtctmeDt  of 


1865  [649],  and  if  she  shall  be  found  not  guilty  of  the  ^t""° 
charge  of  murder,  she  may  be  found  guilty  of  the  crime 
'  defined  in  such  section,  and  punished  accordingly. 

§  1867.   [651.]     If  any  person  shall  keep  or  set  up  a  oct.  is,  ibk 

bouse  of  ill-fame,  brothel,  or  bawdy-house  for  the  pur-  —^ 

pose  of  prostitution,  fornication,  or  lewdness,  such  person,  b»wdy^u»e. 
upon  conviction  thereof,  shall  be  punished  by  imprison- 
ment in  the  county  jail  not  less  than  three  months  nor 
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lefe.^*  ""^     more  than  on©  year,  or  by  fine  not  less  than  one  hundred 
doliare  nor  more  than  five  hundred  dollars. 

KeepuiK 

bawaf-GooM.        Bawdy  hooMS.  —City  may  pui  bil>it«d  u  crimuul  in  its  nttare,  or 

oTdiaance   to  prohibit  and  gnppreu  that  it  U  a  crime  nnder  the  nncnl 

b&wdy-honsQB,  and  it  is  no  objection  laws  of  the  state:   Wong  v.  Atloria, 

to  mch  an  ordinance  that  the  set  pro-  13  Or.  538. 

Oct  19, 1864,         g  1868,    [662.]     In  all  prosecutions  for  the  crime  de- 
-  fined  in  section    1867   [651],  common   fame   shall  be 


eTideoceot  Competent  evidence  in  support  of  the  indictment;  and 
When  leaie  for  whenevet  any  lessee  or  occupant  of  any  house  shall  be 
"'"*■  convicted  of  any  such  crime,  the  lease  or  contract  for 

a  ot.  UL  the  hiring  or  occupancy  of  such  house  shall,  at  the  option 
of  the  lessor  or  owner,  hecome  void,  and  such  lessor  or 
owner  shall  thereupon  be  entitled  to  recover  the  posses- 
sion of  such  premises  as  in  the  case  of  a  tenant  holding 
over  after  the  expiration  of  his  time. 
Mov.  H  IMS,  §  1869.  Any  person  or  persons  arranging  or  attempt- 
ISSon  of^aS  '■"S  *o  arrange,  or  offering  to  arrange,  or  engaging  or 

p-"- offering  to  engage  in,  a  prize-fight,  to  be  fought  within 

prtao-flghting.  HiQ  limits  of  this  state,  or  otherwise,  in  any  manner,  either 
as  principal,  second,  assistant,  stake-holder,  trainer,  ref- 
eree, aider,  abettor,  solicitor,  or  agent,  whether  said  fight 
shall  take  place  or  not,  shall,  upon  conviction  thereof,  be 
imprisoned  in  the  penitentiary  not  less  than  one  year  nor 
more  than  five  years,  or  by  a  fine  of  not  less  than  one 
thousand  dollars  nor  more  than  five  thousand  dollars. 
M..ta-  It  shall  be  the  duty  of  every  peace  oflScer  and  justice 

of  the  peace  to  see  that  this  act  shall  be  enforced;  and 
when  any  of  said  officers  have  reason  to  believe  that  this 
act  is  being  violated,  it  shall  be  their  duty  to  institute 
proceedings  against  any  party  so  suspected.  It  shall 
^so  be  the  duty  of  every  circuit  judge,  on  charging  anyj 
grand  jury,  to  read  this  act  to  said  grand  jury,  and  it 
Bhall  be  the  duty  of  said  grand  jury  to  diligently  inquire  . 
after  any  violations  of  the  provisions  of  this  act. 
Feb.  25, 1885,  §1870.  [653.]  If  any  person  shall  import,  print, 
Lwsofi8B\     publish,  sell,  lend,  give  away,  distribute,  or  show,  or 

have  in  his  possession  with  intent  to  sell,  or  give  away, 

or  to  show  or  advertise,  or  otherwise  offer  for  loan,  gift» 
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sale,  or  distribution,  any  obscene  or  indecent  book,  fo'>-^"'*' 
magazine,  pamphlet,  newspaper,  story  paper,  writing,  iif^"'^***- 
paper,  picture,  drawing,  or  photograph,  engraved  [en-  imjeoentanii 
graving],  or  any  article  or  instrument  of  indecent  or  f^j^^nj'"' 
immoral  use;  or  if  any  person  shall  design,  copy,  draw,  "'*''»'"™- 
photograph,  print,  utter,  publish,  or  otherwise  prepare 
such  a  book,  picture,  drawing,  paper,  or  other  article,  or 
shall  write,  or  print,  or  cause  to  be  written  or  printed,  a 
circular,  advertisement,  or  notice  of  any  kind,  or  shall 
give  information  stating  when,  where,  how,  or  of  whom, 
or  by  what  means  such  indecent  or  obscene  article  or 
thing  can  be  purchased  or  obtained;  or  if  any  person 
sells,  lends,  gives  away,  or  shows,  or  has  in  bis  possession 
with  intent  to  sell  or  give  away,  or  to  show,  or  advertises 
or  otherwise  offers  for  loan,  gift,  sale,  or  distribution,  to 
any  minor  child,  any  book,  pamphlet,  magazine,  news- 
paper, or  other  printed  paper  devoted  to  the  publication, 
or  principally  made  up,  of  criminal  news,  police  reports, 
or  accounts  of  criminal  deeds  or  pictures,  and  stories  of 
deeds  of  bloodshed,  lust,  or  crime;  or  if  any  person  ex- 
hibits upon  any  street  or  highway,  or  in  any  other  place 
within  the  view  or  which  may  be  within  the  view  of  any 
minor  child,  any  book,  magazine,  pamphlet,  newspaper, 
writing,  paper,  picture,  drawing,  photograph,  or  other 
article  or  articles  coming  within  the  descriptions  of 
articles  mentioned  in  the  first  and  second  subdivisions 
of  this  section,  or  any  of  them;  or  if  any  gerson  in  any 
manner  hires,  uses,  or  employs  any  minor  child  to  sell 
or  give  away,  or  in  any  manner  to  distribute,  or  who, 
having  the  care,  custody,  or  control  of  any  minor  child, 
permits  such  cliild  to  sell,  give  away,  or  in  any  other 
manner  to  distribute  any  book,  magazine,  pamphlet, 
newspaper,  story  paper,  writing,  paper,  picture,  drawing, 
photograph,  or  other  article  or  matter  coming  within  the 
descriptions  of  articles  and  matter  mentioned  in  this 
section  or  any  of  them, — upon  conviction  thereof,  he 
shall  be  punished  by  imprisonment  in  the  penitentiary 
not  less  than  one  year  nor  more  than  three  years,  or  by 


,v  Google 


F«b.  29, 1S8^ 
LawBotUSI}, 


Lkvra or  special 


Indeeent 
language  at 
publlo  tesoi 


CRQOS  AND  THEIR  PUNISHMEaiTS.  [Tn.  n, 

a  fine  not  less  than  five  hundred  dollars  nor  more  than 
fifteeu  hundred  dollars. 

g  X871.  Any  person  who  shall  be  guilty  of  any  violent, 
riotous,  or  disorderly  conduct,  or  who  shall  use  any  pro- 
fane, abusive,  or  obscene  language  upon  any  grounds 
used  or  kept  as  a  watering-place,  or  place  of  public  re- 
sort, outside  of  any  incorporated  city,  or  who  shall  bo 
guilty  of  such  violent,  riotous,  or  disorderly  conduct,  or 
use  any  profane,  abusive,  or  obscene  language  in  any 
house  or  building  upon  such  grounds,  shall,  upon  con- 
viction thereof  before  any  justice  of  the  peace  of  the 
county,  be  punished  by  fine  not  exceeding  fifty  dollars. 

8  1872.  It  shall  be  the  duty  of  the  county  court  of 
any  county  within  which  any  such  watering-place  or 
place  of  public  resort  is  situated,  upon  the  application 
of  any  owner  or  manager  thereof,  to  appoint  one  or 
more  officers  for  such  watering-place  or  place  of  public 
resort,  whose  duty  it  shall  be  to  enforce  the  provision  of 
this  act;  and  every  officer  so  appointed  shall  have  all  the 
powers  and  authority  of  a  peace  officer  for  such  county, 
and  may  make  arrests  for  violations  of  the  provisions  of 
this  act,  and  he  shall  be  entitled  to  the  fees  now  allowed 
to  a  constable;  provided,  that  no  officer  so  appointed  by 
the  court  shall  be  entitled  to  or  receive  any  fees  or  other 
compensation  from  the  county  for  arrests  made,  or  other 
services  performed  by  him  under  the  provisions  of  this 
act,  except  when  the^)erflon  or  persons  arrested  by  him 
are  convicted. 

§1873.  [654.]  If  any  persons,  being  within  the  degree 
of  consanguinity  within  which  marriages  are  prohibited 
by  law,  shall  intermarry  with  each  other,  or  shall  commit 
adultery  or  fornication  with  each  other,  such  persons  or 
either  of  them,  upon  conviction  thereof,  shall  be  punished 
by  imprisonraout  in  the  penitentiary  not  less  than  one 
year  nor  more  than  three  years,  or  by  imprisonment  in 
the  county  jail  not  less  than  three  months  nor  more  than 
one  year,  or  by  fine  not  less  than  two  hundred  nor  more 
than  one  thousand  dollars. 
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g  1874.   [655.]     If  any  person  shall  commit  sodomy  or  9^}^'^^^' 

the  crime  against  nature,  either  with  mankind  or  beast, 

such  person,  upon  conviction  thereof,  shall  be  punished 
by  imprisonment  in  the  penitentiary  not  less  than  one 
year  nor  more  than  five  years, 

§1875.   [656.]    If    any   person    shall    willfully    and  0|t  !«■  »»*. 

wrongfully  dig  up,  disinter,  remove,  or  convey  away  any  "~~ 

human  body,  or  the  remains  thereof,  such  person,  upon  "itaintermeiit 
conviction  thereof,  shall  be  punished  by  imprisonment 
in  the  penitentiary  not  less  than  six  mouths  nor  more 
than  two  years,  or  by  imprisonment  in  the  county  jail 
not  less  than  three  months  nor  more  than  one  year. 

g  1876.   Any  person  who  shall  willfully  destroy,  mu-  pc[.».i8»ija 

tilate,  deface,  injure,  or  remove  any  tomb,  monument,  v-^ 

or  grave-stone,  or  other  structure  in  any  cemetery,  or  any  iQjnting 
»  ...  ,  ,,,  .  gravB-skiQM 

fence,  railing,  or  other  work  for  the  protection  or  orna-  »°'J  "espa^ 
ment  of  a  cemetery,  or  tomb,  monument,  or  grave-stone,  ST«Te-r»rdB. 
or  other  structure  aforesaid,  or  of  any  cemetery  lot 
within  a  cemetery,  or  shall  willfully  destroy,  cut,  or 
break,  or  injure  any  tree,  shrub,  or  plant  within  the 
limits  of  a  cemetery,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall,  upon  conviction  thereof  before  any 
court  of  competent  jurisdiction,  be  punished  by  a  fine 
not  less  than  five  dollars  nor  more  than  five  hundred 
dollars,  and  imprisonment  in  the  county  jail  for  a  term 
not  less  than  one  nor  more  than  thirty  days,  according 
to  the  nature  and  aggravation  of  the  offense,  and  such 
ofTender  sball  also  be  liable  in  an  action  of  trespass  in 
the  name  of  said  association,  to  pay  aJl  such  damages  as 
have  been  occasioned  by  his  unlawful  act  or  acts,  which 
wrong,  when  recovered,  shall  bo  applied  to  the  repara- 
tion and  restoration  of  the  property  destroyed  or  injured 
as  above. 

§  1877.   [658.]     If  any  person  shall,  without  authority  oct  ib,  wh 

specially  granted  by  law,  or  without  the  authority  or 

consent  of  the  proprietor  or  owner,  open  or  make  any  mrougti  grave- 
highway,  street,  road,  railway,  macadamized   road,  or 
other  thing  in  the  nature  of  a  public  easement,  over,  in, 
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Oct.  ig,  ISM,     through,  or  upon  any  inclosure  or  yard  used  for  the 

burial  of  the  dead,  or  shall  begin  to  open  or  make  any 

t^i^igwve-  such  public  easement  over,  in,  through,  or  upon  any 
auch  inclo3ure  or  yard,  such  person,  upon  conviction 
thereof,  shall  be  punished  by  imprisonmeut  in  the  county 
jail  not  less  than  three  months  nor  more  than  one  year, 
or  by  fine  not  less  than  one  liundred  nor  more  than  five 
hundred  dollars. 
oeua.  lau.         g  1878.   [658  a.]     If  any  person  shall  cruelly  beat  or 
'    ~~~       torture  any  animal,  whether  belonging  to  himself  or  an- 
vHaaU.         other,  such  person,  upon  conviction  thereof,  shall  be 
punished  by  imprisonment  in  the  county  jail  not  less 
than  ten  nor  more  than  thirty  days,  or  by  fine  not  less 
than  five  nor  more  than  fifty  dollars. 
Feb  a),  1886,         §  1879.    Whoever  overdrives  or  overloads,  drives  when 
5.°°'"**'     overloaded,  overworks,  tortures,  torments,  deprives   of 
— - — — —  necessary  sustenance,  cruelly  beats,  mutilates,  or  cruelly 
kills,  or  causes  or  procures  to  be  so  overdriven  or  over- 
loaded, driven  when  overloaded,  overworked,  tortured, 
tormented,  deprived   of  necessary  sustenance,  cruelly 
beaten,  mutilated,  or  cruelly  killed,  any  animal ;   and 
whoever,  having  the  charge  of  or  custody  of  any  animal, 
either  as  owner  or  otherwise,  infiicts  cruelty  upon  the 
same,  shall,  for  every  such  offense  be  punished  by  im- 
prisonment in  the  county  jail  not  exceeding  sixty  days, 
or  by  fine  not  exceeding  one  hundred  dollars,  or  by  both 
fine  and  imprisonment. 
"■■*'■  §  1880.     Every  owner,  possessor,  or  person  having  the 

Bameaubject  charge  or  custody  of  any  animal,  who  cruelly  drives  or 
works  the  same  when  unfit  for  labor,  or  cruelly  abandons 
the  same,  or  who  carries  the  same,  or  causes  the  same  to 
be  carried,  in  or  upon  any  vehicle  or  otherwise,  in  a 
cruel,  inhuman  manner,  or  knowingly  or  willfully  author- 
izes or  permits  the  sEune  to  be  subjected  to  torture,  suf- 
fering, or  cruelty  of  any  kind,  shall  be  punished  for  each 
and  every  offense  in  the  manner  provided  in  section 
1879. 
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CHAPTER  VIII. 

OF  CRIMES  AGAINST  PUBLIC  F0LI07. 

1 1S81.  Settnig  up  or  promoting  lotteries. 

f  1SS2.  FnaervatiiHi  ot  rader  at  pUcoa  of  pnblio  raaort. 

i  1SS3.  Advartisiiig  lotterj  tickets. 

S  16S4.  Setling  tickotg  in  fietitioUB  lottariM. 

J  18811.  When  defendant  to  prove  exiitenca  of  lottery. 

I  ISSe.  Second  cDnvictiaiui  onder  H  1880  [659]  or  1882  [660],  how  ponlilied. 

i  1S37.  FrisM  in  lottery  forfeited  to  state. 

1 1388.  Diatarbing  religions  meeting. 

9  1889.  Distmbing  other  pnblio  m 

S  1890.  Profanation  of  Snndaj. 

S  1891.  SelHng  CqifUi'  m  fli»«tiu 

f  1892.  -Dapoeilig  of  liqnor  near  oanalfl  aod  lodn. 

9  1893.  Endeavor  to  prevent  peraon  from  working,  eto. 

9  1S94.  Snfiering  or  permitting  vicions  nniTnala  to  run.  at  large. 

9  1895.  Taking  female  under  sixteen  without  conaont  of  parent. 

9  1896.  Serving  civil  proc«BS  on  a  Sunday. 

9  1897.  Acta  contrary  to  good  morals  and  camnum  dooency  noli  expressly 

made  ponidtable. 

g  1SS8.  Negligenue  or  cormption  of  officers  of  eloction. 

9  1S99.  Disorderly  conduct  at  polls. 

9  1900.  Assault  npon  ofHcer  by  person  sentenced  to  pcmitattiaiy. 

9  1901.  Same  subject,  by  other  persoiL 

9 1902.  Assault  upon  officer  by  peraon  sentenced  to  county  jail.    ' 

9  1903.  Same  snbjcct,  by  other  person. 

9 1904.  Disposing  of  spiritnons  liqaors  on  or  near  fair-grounds. 

9  1906.  Second  conviction  of  aame  offense. 

9  1906.  Disorderly  conduct  before  ladies. 

9  1907.  Arrest  for  vioUting  99  19U,  1905,  or  1006. 

g  1908.  Piloting  vessel  without  license. 

g  1909.  Retail  liquor  dealer  not  to  keep  open  on  Snnday. 

9  1910.  Disposing  of  liqaor  on  election  day. 

9  1911.  PcDAlty  therefor. 

9  1912.  Officers  to  report  violations.     Fines,  how  diipoaed  of. 

5  1913.  Diapoaiog  of  liqaor  to  minors. 

j  1914.  Same  subject;  also  to  intoiicatod  persons. 

9  191S.  TrafBc  on  fair-gnmnds  without  license. 

9  1916.  Penalty  for  same,  second  offense. 

9  1917.  This  law  not  to  apply  except  in  fair  time. 

9  1918.  Entering  fair-gmunda  otherwise  than  by  proper  gat«h 

g  I9I9.  Disposing  of  opium  other  than  to  drnggiata,  et& 

9  1920.  Same  subject. 

S  1921.  "  Opium  dan  "  defined, 

g  1922.  Frequenting  opium  den. 

9  1923.  Penslty  for  violation  of  last  four  sections. 

9  1934.  Oenersl  repntation  oa  evidence. 

9  1925.  Issuing  licenae  to  marry  contrary  to  law. 

g  1 926.  Solemniiing  marriage  without  authority  or  contiary  to  law. 
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S  1927.  IntermarrUge  with  negro,  etc,  dedaAd  void. 

3  1928.  PuniFibinent  therefor. 

3  1929.  Samo  subject. 

3  1930.  Killing  .Ijor,  etc.,  oufrof  leuon. 

9  1931.  Baying  oi'  ,elling  same  out  of  teaton. 

g  1932.  Dnlawful  killii;  of  mooie,  etc 

§  193a  Uolawfal  kiUrn^  •■{  dnck,  awon,  etc 

3  1934.  Pnurie-chicken  aiul  Mge-heu. 

'  g  1935.  Grouae,  pheasant,  etc.  ' 

9  1930.  Taking  tront  ont  of  learca. 

S  1937.  Catching  certain  fowl  with  trapi. 

g  1933.  Destroying  aotti. 

9  1939.  Having  gune  birds  and  animalj  in  poueauon  nnlawfnllf. 

8  19*0.  Penalty  for  violation  of  foregoing  |irovi«ioiis. 
3  1941.  I^ikiug  or  kiiltog  MoDgolian  pheuauta. 

9  1942.  Penalty  therefor. 

3  1943.  Dispoaition  of  Snes. 

91M4.  Jurisdiction. 

i  1945.  Obstructing  p  is;iage  of  Sah  through  fiihwftf. 

3  1940.  Depoaitinj!  .lUul  in  WaUowa  lake. 

3  1947.  Penalty  t)i.irefor. 

3  1948.  Killing  tich  by  means  of  ezplosivM. 

9  1949.  Catcbmg  fish  with  dmgi. 

S  1900.  OI»tmcting  migration  of  fiih. 

9  1951.  Violatiog  act  rcktiag  to  oysten. 

9  1 952.  Enticing  Eeameu  to  deeerl 

9  1953.  Harboring  deaertiog  seamen. 

g  1964.  Two  or  more  persona  not  to  nsa  same  bnod. 

9  1955.  Kot  more  than  half  the  ear  to  be  cnt  otL 

3  1956.  Penalty  and  jorisdictiou. 

S  1967.  False  pedigrees  and  registration  of  cattle,  abb 

9  1(>58'  Vigrancy,  definition  and  pnniahment. 

3  1939.  Convicted  vagrant  most  work  on  paUlo  wd^l 

3  1900.  Same.     May  be  worked  on  streets. 

S  1961,  Same, 

3  1902.  Security  from  eaoapc 

3  1063.  Jurisdiction. 

3  1964.  Bxbiblting  deformed  person. 

g  1905.  Penalty  therefor. 

g  1966.  Jnriadiction  of  this  offense. 

9  I9G7.  Resisting  militia  officer. 

§1968.  Gambling. 

3  1969.  Carrying  concealed  weapons. 

g  1970.  Penalty  and  jurisdiction. 

3  1971.  Unlawfully  wearing  Grand  Army  badge. 

oct^M,  1894,         §  1881.   [659.]    If  any  person  ahall  promote  or  set  up 

any  lottery  for  money  or  other  valuable  thing,  or  shall 

promoting       dispose  of  any  property  of  value,  real  or  persoual,  by 
way  or  means  of  lottery,  or  shall  aid  or  be  in  any  way 
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concerned  in  setting  up,  managing,  or  drawing  Bueh  lot-  0cti9.i86*, 

tery,  or  shall,  in  any  house,  ahop,  boat,  shed,  or  building 

owned  or  occupied  by  him  or  under  his  control,  know-  P'^^"^ 
ingly  permit,  or  suflfer  the  setting  up,  management,  or 
drawing  of  any  such  lottery,  or  the  sale  of  any  lottery 
tickets,  share  of  a  ticket,  or  any  writing,  token,  or  other 
device  purporting  or  intended  to  entitle  the  holder  or 
bearer  thereof,  or  any  other  person,  to  any  prize  or 
interest  or  share  thereof,  to  be  drawn  in  any  lottery,  such 
person,  upon  conviction  thereof,  shall  be  punished  by 
imprisonment  in  the  penitentiary  not  leas  than  six 
months  nor  more  than  one  year,  or  by  imprisonment  in 
the  county  jail  not  less  than  three  months  nor  more  than 
one  year,  or  by  fine  not  less  than  one  hundred  nor  more 
than  one  thousand  dollars. 

8  1882.   [660.]    If  any  person  shall  sell,  either  for  oct^is.  ism. 

himself  or  another,  or  shall  offer  for  sale,  or  shall  have 

in  his  possession  with  intent  to  sell  or  offer  for  sale,  or  to  Jf'Je'j^ 
exchange  or  negotiate,  a  ticket  or  share  of  a  ticket  in  any  'nothw, 
such  lottery,  or  any  writing,  token,  or  other  device  as  is 
mentioned  in  section  1880  [659],  such  person,  upon  con- 
viction thereof,  shall  be  punished  by  imprisonment  in 
the  county  jail  not  less  than  three  months  nor  more  than 
one  year,  or  by  fine  not  less  than  fifty  dollars  nor  more 
than  five  hundred  dollars. 

§  1883.    [661-]    If  any  person  shall  advertise  any  lot-  oct.  19,1864, 

tery  ticket  or  share  in  such  ticket,  or  any  writing,  token,  — '■ 

or  other  device  as  is  mentioned  in  section  1880  [659],  lotiar  tioKu. 

for  sale,  either  by  himself  or  another,  or  shall  in  any  way 

invite  or  entice  or  attempt  to  invite  or  entice  another  to 

purchase  or  receive  the  same,  or  shall  set  up  or  exhibit  any 

sign,  symbol,  or  any  emblematic  or  other  representation  ' 

of  a  lottery,  where  such  ticket,  share  thereof,  writing, 

token,  or  other  device  can  be  purchased  or  obtained,  such 

person,  upon  conviction  thereof,  shall  be  punished  by 

imprisonment  in  the  county  jail  not  less  than  one  month 

nor  more  than  six  months,  or  by  fine  not  less  than  twenty 

dollars  nor  more  than  two  hundred  dollars. 
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g  1884.  [662.]    If  any  person  shall  make  or  sell,  or 

-  offer  for  Bale,  or  have  in  hia  possession  with  intent  to  sell, 
exchange,  or  negotiate,  either  for  himself  or  another,  any 
false  or  fictitious  lottery  ticket  or  share  thereof,  or  any 
writing,  token,  or  other  device  as  is  mentioned  in  section 
1880  [659],  or  any  ticket  or  share  thereof  in  any  pretended 
or  fictitious  lottery,  knowing  the  same  to  be  false  or  fic- 
titious; or  shall  receive  any  money  or  other  thing  of 
value  for  any  auoh  ticket  or  share  thereof,  or  for  any 
such. writing,  token,  or  other  device,  purporting  that  the 
owner,  holder,  or  bearer  thereof  shall  be  entitled  to  re- 
ceive any  prize  or  any  share  of  any  prize,  or  anything  of 
value  that  may  be  drawn  in  such  lottery,  knowing  the 
same  to  be  false  or  fictitious, — such  person,  upon  con- 
viction thereof,  shall  be  punished  by  imprisonment  in 
tlie  penitentiary  not  less  than  one  year  nor  more  than 
three  years, 

§  1885.  [663.]  Upon  the  trial  of  an  indictment  for 
"  any  of  the  crimes  defined  in  section  1884  [662],  any 
ticket  or  share  of  a  ticket,  or  any  writing,  token,  or  other 
device  therein  mentioned,  which  the  defendant  shall 
have  made,  sold,  or  oEfered  for  sale,  or  shall  have  had  in 
hia  possession  with  intent  to  sell,  or  for  which  he  ahall 
have  received  any  money  or  other  valuable  thing,  shall 
be  deemed  to  be  false,  spurious,  or  fictitious,  unless  such 
defendant  shall  prove  the  same  to  be  true  and  genuine, 
and  to  have  been  duly  issued  by  authority  of  law,  and 
that  such  lottery  was  at  the  time  existing  and  undrawn, 
and  such  ticket  or  share  thereof,  or  writing,  token,  or 
other  device,  was  issued  by  lawful  authority  and  binding 
upon  the  person  who  issued  the  same. 

§  1886.   [664.]     If  any  person,  having  been  convicted 

-  of  a  crime  defined  in  sections  1880  [659]  and  1882  [660], 
shall  afterwards  he  convicted  of  the  same  or  any  other 


imprisonment  in  the  penitentiary  not  less  than  one  nor 
more  than  three  years. 
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g  1887.    [665.]    All  sums  of  money  and  every  other  o^n,  ibu. 


valuable  thing  drawn  as  a  prize  in  any  lottery  or  pre- 
tended  lottery,  by  any  person  being  within  this  atate,  jSjJ^J'gL 
contrary  to  the  provisions  of  this  chapter,  are  forfeited  ■••»•• 
to  the  use  of  the  state,  and  may  be  sued  for  and  recovered 
by  a  civil  action. 

§  1888.   [666.]     If  any  person  shall  willfully  disturb,  J^i«i»b*. 

interrupt,  or  disquiet  any  assembly  or  congregation  of 

people  met  for  religious  worship,  whether  in  a  house  or  ^^^j^ 
the  open  air,  by  either  uttering  any  profane  discourse,  '"•™'** 
committing  any  rude  or  indecent  act,  or  making  any  un- 
necessary noise,  within  the  place  where  such  meeting  is 
held,  or  so  near  it  as  to  disturb  the  order  and  solemnity 
thereof,  or  by  exposing  for  sale  or  gift  any  intoxicating 
liquors  or  drinks  within  two  miles  of  the  place  where  any 
such  assembly  or  congregation  ahaU  be  actually  convened 
for  religious  worship,  and  in  a  place  other  than  such  as 
shall  have  been  duly  licensed  therefor,  and  in  which  such 
person  shall  have  usually  resided  and  carried  on  such 
business,  such  person,  upon  conviction  thereof,  shall  he 
punished  by  imprisonment  in  the  county  jail  not  less 
than  ono  month  nor  more  than  six  months,  or  by  fine 
not  loss  than  ten  dollars  nor  more  than  two  hundred 
dollars. 

§  1889.  [667.]    If  any  person  shall  willfully  disturb  or  o^m  iset 

break  up  any  public  meeting  or  assembly  of  people  other 

than  those  mentioned  in  section  1888  [666],  lawfully  met  other  puwio 
for  a  lawful  purpose,  whether  such  meeting  or  assembly 
be  met  in  a  house  or  in  the  open  air,  such  person,  upon 
conviction  thereof,  shall  be  punished  by  imprisonment 
in  the  county  jail  not  less  than  one  month  nor  more  than 
three  months,  or  hy  fine  not  less  than  ten  dollars  nor 
more  than  one  hundred  dollars. 

g  1890.   [668.]     If  any  person  shall  keep  open  any  De(!.B.ia65,jL 
store,  shop,  grocery,  ball-alley,  billiard-room,  or  tippling-  ProfaMtton 
house,  for  purpose  of  labor  or  traffic,  or  any  place  of 
amusement,  on  the  first  day  of  the  week,  commonly  "'^■^*'- 
called  Sunday  or  the  Lord's  day,  such  person,  upon  con- 
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D«e.8,itt6,tL  viction  thereof,  shall  be  |>unished  by  a  fine  not  less 
profanttionot  than  five  noT  more  than  fifty  dollars;  provided,  that  the 
above  provision  shall  not  apply  to  the  keepers  of  drug 
stores,  doctor  shops,  undertakers,  livery-stable  keepers, 
barbers,  butchers,  and  bakers;  and  all  circumstances  of 
necessity  and  mercy  may  be  pleaded  in  defense,  which 
shall  bo  treated  as  questions  of  fact  for  the  jury  to  de- 
termine, when  the  ofiense  is  tried  by  jury. 
otti».i8M.         §1891.   [669.]      If    any    person    shall,  without    the 
seuini  uouor  authority  of  the  United  States,  or  some  authorized  o£E- 
g^^^J™»»  cer  thereof,  sell,  barter,  or  give  to  any  Indian  or  half- 
breed    who    lives    and    associates    with    Indians    any 
fire-arms  or  .  ammunition    therefor    whatever,  or   any 
spirituous,  malt,  or  vinous  liquor,  such  person,  upon 
conviction  thereof,  shall  be  punished  by  imprisonment 
in  the  county  jail  not  less  than  two  months  nor  more 
than  six  months,  or  by  fine  not  less  than  one  nor  more 
than  five  hundred  dollars. 

§  1892,  It  shall  be  unlawful  for  any  person  or  per- 
sons to  sell  or  in  any  wise  dispose  of  any  spiritoous 
or  malt  or  other  intoxicating  liquors  njwn  or  within  four 
miles  of  any  premises  within  this  state  upon  or  over 
which  the  g  neral  government  may  be  engaged  in  con- 
structing canals,  or  locks,  or  works  of  a  similar  nature. 
Any  person  or  persona  violating  the  provisions  of  this  act 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  fined  in  any  sum  not  less  than  ten 
nor  more  than  one  hundred  dollars,  and  each  and  every 
day  that  any  person  or  persons  shall  sell  or  dispose  of  any 
liquors  contrary  to  any  provisions  of  this  act  shall  consti- 
tute a  separate  offense  and  shall  be  punished  accordingly. 
§  1893.  If  any  person  shall,  by  force,  threats  or  in- 
timidation, prevent,  or  endeavor  to  prevent,  any  person 
employed  by  another  from  continuing  or  performing  hia 
work,  oi- from  accepting  any  new  work  or  employment; 
or  if  any  person  shall  circulate  any  false  writtea  or 
printed  matter,  or  be  concerned  in  the  circulation  of  any 
such  matter,  to  induce  others  hot  to  buy  from  or  sell  to 
or  have  dealings  with  any  person,  for  the  purpose  or 
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with  the  intent  to  prevent  such  person  from  employing  reb.».wi,|i 
any  person,  or  to  force  or  compel  him  to  employ  or  dia-  EndoToHni 
charge  from  his  employment  any  one,  or  to  alter  his  perwmfrom 

,        -  1  .     1  working  lor 

mode  of  carrying  on  his  business,  or  to  limit  or  increase  "oni"- 

Ihe  number  of  his  employees  or  their  rate  of  wages  or 
time  of  service,  sncb  person  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  shall  be  im- 
prisoned in  the  connty  jail  »ot  more  tliao  six  nor  less 
than  one  month,  or  by  Qna  of  sot  less  than  ten  nor 
more  than  two  hundred  dollars. 

g  1894.   [671.}    If  any  person,  being  the  owner  or  hav-  oot  u.  um, 
ing  the  control  of  any  dangerous  or  vicious  animal,  - 


knowiag  such  animal  to  be  dangerous  or  vicious,  shall  p^itulg' 
willfully  or  negligently  permit  or  suffer  the  same  to  be  to  ron»t  large, 
at  largo  in  any  neighborhood  or  on  any  public  highway, 
such  person,  upon  conviction  thereof,  shall  be  punished 
by  fine  not  less  than  ten  nor  more  than  fifty  dollars. 

§  1895.   [672.]     If  any  person   shall  take  away  any  oci.  i»,  i«i. 
female  under  the  age  of  sixteen  years  from  her  father,  -    -        — 


father,  mother,  guardian,  or  other  person,  either  for  the 
purpose  of  marriage,  concubinage,  or  prostitution,  such 
person,  upon  conviction  thereof,  shall  be  punished  by 
imprisonment  in  the  penitentiary  not  less  than  one  nor 
more  than  two  years,  or  by  imprisonment  in  the  county 
jail  not  less  than  three  months  nor  more  than  one  year, 
or  by  fine  not  less  than  one  hundred  nor  more  than  five 
hundred  dollars. 

g  1896.  [673.]     If  any  person  shall  serve  or  execute  oct  19,  leu. 

any  civil  process  on  a  Sunday  or  the  Lord's  day,  such 

service  shall  be  void,  and  such  person,  upon  conviction  pSJ^'on^ 
thereof,  shall  be  punished  by  fine  not  less  than  five  nor    "°  ''' 


more  than  fifty  dollars. 

§  1897.  [674.]     Ifanyperaonshallwillfullyandwrong- o^".i8H 
fully  commit  any  act  which  grossly  injures  the  person  or  Acts  contran " 
property  of  another,  or  which  grossly  disturbs  the  public  SSiS'^mmo^ 
peace  or  health,  or  which  openly  outrages  the  public  other'wfe^ei- 
decency  and  is  injurious  to  public  morals,  such  person,  pnofsfJ^ue.*  ■ 
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Oct.  u,  UN,     if  no  punishment  is  expressly  prescribed  therefor  by 

this  code,  apon  conviction  thereof,  shall  be  punished  by 

•  Or.  so.         imprisonment  in  the  county  jail  not  less  than  one  month 
nor  more  than  six  months,  or  by  fine  not  leas  than  fifty 
nor  more  than  two  hundred  dollars, 
fwn."'"^         §  1898.   [675.]     If  any  judge  or  clerk  of  an  election, 
"TTj  or  other  oEEcer  or  person  on  whom  any  duty  is  enjoined 

SfflMSfof""*  ^y  ■^^^  relative  to  any  election  authorized  by  law,  or  to 
election.  jjjg  return  or  canvassing  of  votes  given  at  any  such  elec- 
tion, shall  be  guilty  of  any  willful  neglect  of  such  duty, 
or  of  any  corrupt  conduct  in  the  discharge  of  the  same, 
such  judge,  clerk,  officer,  or  other  person,  upon  convic- 
tion thereof,  shall  be  punished  by  imprisonment  in  the 
penitentiary  not  less  than  one  year  nor  more  than  three 
years,  or  by  imprisonment  in  the  county  jail  not  less 
than  three  months  nor  more  than  one  year,  or  by  fine 
not  less  than  one  hundred  nor  more  than  five  hundred 
dollars. 
oct^M,  UH  §  1899.  [676.]  If  any  person  shall  behave  in  a  ribt- 
-  ous,  disorderly,  or  tumultuous  manner  at  or  in  the  im- 


mediate vicinity  of  any  poll  or  place  of  voting  during 
the  progress  of  any  election  authorized  by  law,  or  shall 
willfully  and  wrongfully  disturb  or  interrupt  the  officers 
or  either  of  them  engaged  in  holding  any  such  election, 
or  any  person  being  in  such  vicinity  and  voting  or  at- 
tempting or  intending  to  vote  thereat,  such  person,  upon 
conviction  thereof,  shall  be  punished  by  imprisonment 
in  the  county  jail  not  less  than  one  month  nor  more  than 
one  year,  or  by  fine  not  less  than  fifty  dollars  nor  more 
than  five  hundred  dollars, 
ort,  1^1864         g  1900.    [677.]     If  any  person  imprisoned  in  the  peni- 

tentiary  shall,  with  a  deadly  weapon,  strike,  wound,  stab, 

omcer  bj        cut,  shoot,  or  shoot  at  any  superintendent,  keeper,  or 

iemenoed  to    flssigtant  keeper  of  the  penitentiary,  or  other  o£Bcer  or 

penitentiarj.    person  having  the  charge  or  custody  of  such  person  so 

imprisoned,  or  if  any  person  sentenced  to  the  peniten- 

tiary  shall,  with  a  deadly  weapon,  strike,  wound,  stab, 

cut,  shoot,  or  shoot  at  any  sheriff,  deputy  sheriff,  or  his 
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assistants  having  the  charge  or  custody  of  the  person  so  9^'-  "**■ 

sentenced,  such  person,  upon  conviction  thereof,  shall  be  — — ■ 

punished  with  death. 


g  1901.   [678.]     If  any  person,  with  intent  to  effect  or  oct.ia, 
aid  the  escape  of  a  peirson  imprisoned  in  the  penitentiary  - 


or  sentenced  to  such  imprisonment,  shall  assault  any  ^",'to"^d 
officer  or  person  having  the  charge  or  custody  of  the  "iSmpriiK^'ed 
person  so  imprisoned  or  sentenced,  such  person,  upon  peniieniiBry. 
conviction  thereof,  shall  be  punished  hy  imprisonment 
in  the  penitentiary  not  less  than  five  nor  more  than 
fifteen  years. 

§  1902.   [679.]    If  any  person  imprisoned  or  sentenced  ocu  i»,  ism. 

to  imprisonment  in  a  county  jail,  or  any  building,  prison, ■ 

or  place  used  as  or  in  lieu  of  a  county  jail,  shall,  with  a  o^'rb?'"" 

.  Ill  persOD  ImptU- 

deadly  weapon,  strike,  wound,  stab,  cut,  snoot,  or  shoot  onedor 
at  any  sheriff,  deputy  sheriff,  jailer,  or  his  assistants  <»ui"yJ»ii- 
having  the  charge  or  custody  of  the  person  so  im- 
prisoned or  sentenced,  such  person,  upon  conviction 
thereof,  shall  be  punished  by  imprisonment  in  the 
penitentiary  not  less  than  ten  nor  more  than  twenty 
years. 

§  1903.  [680.]    If  any  person,  with  intent  to  effect  or  ^"■"»' 
aid  the  escape  of  a  person  imprisoned  or  sentenced  to  ~    ~r 
imprisonment,  as  mentioned  in  section  1902  [679],  shall  2*aMoi*'*' 
assault  any  sheriff,  deputy  sheriff,  jailer,  or  his  assistant  J^^",'"'"**' 
having  the  charge  or  custody  of  the  person  so  imprisoned  "un?y'J?ii!*' 
or  sentenced,  such  person,  upon  conviction  thereof,  shall 
be  punished  by  imprisonment  in  the  penitentiary  not 
less  than  three  years,  nor  more  than  ten  years. 

g  1904.   [681.]     If  any  person  shall  set  up  any  shop,  Peo.iB.M6s.ii. 
booth,  wagon,  or  other  carriage  for  the  sale  of  spirituous  Diaposing oi 
or  other  liquors,  or  shall  sell  or  give  away  any  liquors  nXr''ffip-"'" 
whatsoever,  within  the  bounds  of  any  ground  selected  and  f^mOTt'tor""^ 
occupied  as  a  place  for  holding  any  agricultural,  horti- 
cultural, or  mechanical   fair  or  public  exhibition,   or 
within  one  mile  and  a  half  of  any  such  grounds,  without 
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D«o.iMa»t,tL  the  written  permission  of  those  having  proper  chajge  of 

the  same,  every  person  so  offending  shall,  on  conviclion 

thereof  before  any  court  having  competent  jurisdiction, 

be  fined  in  any  sum  not  exceeding  one  hundred  dollars 

nor  leas  than  twenty  dollars, 

"■^^  §  1905.   [682.]     If  any  person  shall,  after  conviction 

«o^"*nonof    ^"^^  ^^^  ^^'  any^offense  mentioned  in  section  1904  [681], 

amaoffeow.    rgpeat  the  said  offense,  he  shall,  if  duly  convicted  thereof, 

be  fined  donble  the  penalty  imposed  by  such  section  for 

the  first  violation. 

M-.H  §  1906.   [683.]     If  any  person  shall  be  guilty  of  dis- 

DUorderiT       orderly  conduct   or  of  using  obscene  language  before 

ladiM.  ladies,  he  shall,  on  conviction  thereof,  be  fined  in  any 

sum  not  less  than  five  nor  more  than  twenty-five  dollars. 

"■«*■  g  1907.   [684.]     It  shall  be  lawful  for  any  marshal  duly 

Arrest  (or       appointed  to  keep  order  to  arrest  any  person  violating 

gHW.IW.or  either  of  sections  1904  [681],  1905  [682],  or  1906  [683], 

and  take  them  before  the  nearest  justice  of  the  peace  for 

trial. 

Oct  20, 1882,         §  1908.   Any  person  who  pilots  any  vessel  upon  or 

tavaofisBz,     Qygr  thc  bar  or  river  pilot  grounds,  not  being  then  a 

r7~  :  licensed  pilot  therefor,  nor  the  master  or  owner  thereof, 

Piloting  Tewel  "^ 

umdS*  ^^  *"y  pilot  who  shall  demand  or  receive  any  greater 

compensation  for  piloting  a  vessel  oyer  or  upon  either  of 
aaid  grounds  than  is  allowed  by  law,  is  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  punished 
by  imprisonment  in  the  county  jail  not  more  than  six 
months,  or  by  a  fine  of  not  more  than  five  hundred  dol- 
lars, or  by  such  imprisonment  and  fine. 


Ian.  18. IBM.  j6.      g  1909.   [685.]     No  person  shall  keep  open  any  house 

Keteuiiqnor    or  room  in  which  intoxicating  liquor  is  kept  for  retail,  on 

keenopBQOR    the  first  day  of  the  week,  commonly  called  Sunday,  or 

give,  or  sell,  or  otherwise  dispose  of  intoxicating  liquors 

uor'zil         °^  ^^^^  ^^y>  *"y  Person  violating  this  section  shall  be 

fined  in  any  sum  not  exceeding  twenty-five  nor  less  than 

ten  dollars  for  each  offense;  and  such  fine  to  be  for  the 
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use  of  common  schools  in  the  county  in  which  the  offense  Jmi.18.i8W,j6. 
■w.a8  committed;  provided,  that  this  section,  so  far.  as  it  ptotI"- 
prohihits  keeping  open  a  honse  or  room,  shall  not  apply 
to  tavern-keepers. 

S  1910.   It  shall  be  unlawful  in  this  state  for  any  per>  0ct-iB.1s74.ih 


of  any  intoxicating  liquor  on  the  day  of  any  general  or  DispmiDsof 
special  election  of  state,  county^  or  municipal  officers,  ei^k>D°da7. 
within  the  state,  district,  county,  or  corporation  in  which 
such  election  is  held. 

§  1911.   Any  person  violating  the  provisions  of  this  id-.^i- 


act  shall,  upon  conviction  thereof,  be  punished  by  a  fine  Peuicy. 
of  not  less  than  twenty-five  dollars  nor  more  than  two 
hundred  dollars,  or  by  imprisonment  in  the  county  jail 
not  less  than  ten  nor  more  than  thirty  days,  OT  both,  in 
the  discretion  of  the  court. 

§  1912.   It  is  hereby  made  the  duty  of  all  magistrates,  M'.tg- 


sheriffs,  and  constables  to  report  to  the  grand  jury  all  offlcenmngt 

.,.  „,  ..  ^..  ..1  report  Tlola- 

Violations  of  the  provisions  of  this  act  which  may  come  uons  to  Brend 
to  their  knowledge  in  their  respective  counties;  and  all 
fines  collected  under  this  act  shall  be  paid  into  and  be-  S^^^'Ji. 
come  a  part  of  the  common  school  fund  of  the  county  in 
which  the  same  shall  be  collected.    . 

§  1913.   [686.]    If    any    person    shall    sell,  give,   or  Pe^^M,i88T.(i, 
cause  to  be  sold  or  given,  any  intoxicating  liquor  to  any  oirtnguqnora, 
minor  in  this  state,  or  if  any  keeper  of  any  saloon,  bar-  ew.,  to  minors, 
room,  or  other  vendor  of    spirituous  or  intoxicating  isor-iis. 
liquors  within  this  state  shall  harbor,  permit,  or  suffer  aoi.sn. 
any  minor  to  loiter  or  remain  in  such  saloon,  bar-room, 
or  other  place  where  such  spirituous  or  intoxicating 
liquors  are  sold  or  kept  for  sale,  or  to  engage  in  any 
game  of  cards,  dice-throwing,  or  other  game  of  chance, 
billiards,  bagatelle,  or    other    game    in    such    saloon, 
bar-room,  or  place  aforesaid,  either  for  amusement  or 
otherwise,  such  person  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  be  pun- 
ished by  a  fine  not  less  than  fifty  nor  more  than  three 
hundred  dollars,  or  by  imprisonment  in  the  county  jail 
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not  exceeding  one  year,  or  by  both,  at  the  discretion  of 
~  the  court;  and  shall  also  forfeit  any  license  such  persou 
9-  may  have  to  sell  spiritaous-  or  intoxicating  liquors  in 
less  quantities  than  one  gallon,  or  to  keep  such  saloon, 
bar-room,  or  other  place  for  the  sale  of  such  liquors; 
and  in  all  prosecutions  under  this  act,  common  fame 
shall  he  competent  evidence  in  support  of  the  prosecu- 
tion. 

Tbia  act,  contpriBing  only  the  sectioa  thave,  ia  entitled  "An  act  to 
amend  an  act  to  amend  section  H  of  title  1  of  chapter  28,  Qenenl  Laws  of 
Otegoo,  being  section  68fl,  chapter  8,  Criminal  Code,  pabliahed  in  1S74  bj 
authority  of  the  legislative  wsembly  of  the  Kta.ta  oC  Oregon,  aa  amendod 
Ootober  17,  1876.  '  After  the  usnal  enacting  clause  the  act  proceeds:  "That 
section  14  of  title  1  of  chapter  28,  General  Laws  of  Or^oo,  being  Bectim 
686  of  chapter  6  of  Criminal  Code  as  published  in  1874  by  anthority  of  the 
legislative  assembly,  be  amended  do  as  to  rend  as  follovs "  (as  in  the  text). 
There  is  no  section  14  of  title  I  of  chapter  28  of  the  General  Laws,  pnUished 
in  1874;  and  the  entire  chapter  rel&tes  to  matters  vholly  foreign  to  the 
■nbject  of  this  act  and  to  toction  686  of  Criminal  Code.  It  will  be  observed, 
moreover,  while  the  title  declares  the  object  of  this  act  to  be  to  anwDd 
am  act  of  October  17,  1876,  which  waa  itself  amendatory  of  the  section  u 
printed  in  the  editi<Hi  of  OeoertJ  Lavs  of  1874,  the  body  of  this  act  purparti 
to  amend  the  original  section,  not  the  aowndatory  one.  Still,  I  hare  as- 
sumed that  designation  of  section  6S6  o(  the  Criminal  Code,  which  is  npon 
the  same  subject-matter  as  this  act,  is  the  controlling  element  ia  the  it- 
ecriptire  part  of  both  title  and  body  of  this  act,  and  that  the  title  titerefors 
sufficiently  eipreues  the  subject  of  the  act;  and  on  that  hypothesis  hire 
inserted  this  section,  as  enacted  in  1887,  in  lieu  of  section  6S6  of  the  Criminal 
Codeasamendedbytheaotof  October  IT,  1876.  But  as  there  may  be  gronnd 
to  doubt  the  validity  of  lliis  act,  the  section  referred  to,  as  ameniled  by 
the  act  of  1876  {and  which  is  still  in  force  unless  the  act  of  18ST  is  valid) 
is  here  given:  — 

"That  if  any  person  shall  sell,  give,  or  cause  to  l>o  sold  or  given,  any  in- 
toxicatii^  liquor  to  any  minor  in  this  state,  without  first  obtoiaiiig  the  coO' 
sent  of  one  of  such  minor's  parents  or  guardian,  in  writing,  or  if  any  keeper 
of  any  saloon,  bar-room,  or  other  vendor  of  spirttuoua  or  intoxicating  liquon, 
within  this  state,  shall  harbor,  permit,  or  suffer  any  minor  to  loiter  or  remain 
in  or  ^>ODt  sncb  saloon,  bar-room,  or  other  place  where  such  Bpirituons 
or  intoxicating  liquors  are  sold  or  kept  for  sate,  or  to  engage  in  any  game 
of  cards,  billiards,  liagntolle,  or  other  game  in  such  saloon,  bar-roam,  or 
place  aforesaid,  either  for  amusement  or  otherwise,  such  person  sliall  be 
deemed  guilty  of  a  misdemeanor,  and  npon  conviction  thereof  shall  be 
punished  by  a  fine  not  exceeding  one  hundred  dollars,  or  by  imprisonment  ' 
in.  the  county  jail  not  exceeding  six  months,  or  by  both,  a(  the  discretion 
of  the  court,  and  shall  also  forfeit  any  license  snob  person  may  have  to  sell 
spirituous  or  intoxicating  liquors  in  quantities  less  than  one  quart,  or  to 
keep  such  saloon,  bar-room,  or  other  placo  for  the  sale  of  such  tiqaor.  A 
justice's  court  shall  have  jurisdiction  of  the  crime  herein  defined.'' 
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8  1914,     It  shall  be  unlawful  for  any  person  to  know-  oct.i9.i876.ji 

mgly  sell,  by  agent  or  otherwise,  any  spirituous  or  other  P;^^ 

intoxicating  liquors  to  any  minor,  for  any  purpose  what*  semnB iiquor 
ever,  unless  upon  the  written  order  of  his  parent  or  intoiicaied 
guardian  or  family  physician,  or  to  sell  the  same  to  any 
intoxicated  person,  or  to  any  person  who  is  in  the  habit 
of  becoming  intoxicated;  and  any  person  violating  the 
provisions  of  this  section  shall  forfeit  and  pay  to  the 
school  fund  the  sum  of  one  hundred  dollars  for  each  and 
every  offense,  to  be  collected  by  action  on  his  bond  by 
any  citizen  of  the  county  where  such  offense  may  have 
been  committed. 

So  [ar  aa  thii  Beotion  relatea  to  ths  dispodag  o!  mtoxiuting  liquor  to 
minora,  it  ia  ptobablf  BDpeneded  bj*  %  1913,  vhioh  b  the  Ut«r  «nactineat; 
S  1413  does  not,  u  this  tectaoix  does,  prohibit  tiie  dispoeiiig  of  liqaor  to  in- 


S  1915.     If  any  person  shall  set  up  any  shop,  booth,  oct.M,i8si).4i. 

,■,„..  ...  Laws  o(  ISM, 

or  wagon  for  the  sale  of  spirituous  or  other-  liquors,  v^ 

ciears,  provisions,  or  other  article  of  traffic,  or  shall  sell  Tramcon  uir- 

.  .         ,.  ,  ,.  .  ,  gtoundawilh- 

or  otherwise  dispose  of  any  hquora,  cigars,  goods,  wares,  ouiiioenie. 
merchandise,  or  any  article  of  traffic  whatever,  on  any 
grounds  owned  or  occupied  by  the- Oregon  State  Agricul- 
tiinil  Soei'^ty,  or  any  county,  state,  or  district  society 
foiinod  for  the  promotion  and  encouragement  of  agricul- 
ture or  horticulture,  or  within  one  half  mile  of  any  such 
grounds,  without  having  first  paid  such  society  their 
license  for  the  privilege,  or  obtained  the  written  consent 
of  the  president  and  secretary  thereof,  every  person  so 
offending  shall,  on  conviction  thereof  before  any  court 
having  competent  jurisdiction,  be  fined  in  a  sum  not 
exceeding  one  hundred  dollars  nor  less  than  ten  dollars, 
g  1916.     If  any  person  shall,  after  conviction  and  fine  la..  % z. 


for  any  offense  mentioned  in  the  first  section  of  this  penaiw.__ 
act,  repeat  the  said  offense,  he  shall,  if  duly  convicted 
thereof,  be  fined  double  the  penalty  imposed  by  this  act 
for  the  first  violation. 

§  1917.     Neither  of  the  above  sections  shall  be  so  con-  id..ts. 
strued  as  to  restrain  any  person  except  during  the  sea- 
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t-  9ion9  of  the  annual  fairs  or  exhibitions  of  such  society, 
_  and  for  two  days  prior  and  two  days  subsequent  thereto; 
nor  shall  it  extend  to  any  persons  regularly  and  contin- 
uously carrying  on  business  within  the  premises  men- 
tioned. 

g  1918.  If  any  person  or  persona  shall  gain  admission, 
^  or  attempt  to  gain  admission,  to  the  grounds  of  any  sncb 
society  during  its  annual  fairs  or  exhibitions,  except 
through  the  special  gates  kept  by  the  said  society  for 
that  purpose,  such  person  or  persons  shall,  on  conviction 
before  any  court  having  competent  jurisdiction,  be  fined 
in  any  sum  not  less  than  five  dollars  nor  more  than  ten 
dollars. 

8m  the  entire  wt  of  Ootnbei  20,  1680,  in  thU  compilAtioi). 

§  1919.  It  shall  be  unlawful  to  sell  or  give  away  opiam, 
or  any  preparation  of  which  opium  is  the  principal 
-  medicinal  agent,  to  any  person  except  druggists  and 
practicing  physicians,  except  on  the  prescription  of  a 
practicing  physician,  written  in  the  English  or  Latin 
language;  and  the  druggist  filling  such  prescription  shall 
keep  the  same  on  file  for  one  year,  subject  to  be  inspected 
by  any  public  officer  of  the  state. 

g  1920.  No  person  shall  sell  any  opium,  or  preparation 
of  which  opium  is  the  principal  medicinal  agent,  to  be 
smoked  on  or  about  the  premises  where  sold. 

§  1921.  Any  building  where  opium  is  sold  for  the  pur- 
pose of  being  smoked  on  or  about  the  premises,  or  where 
the  same  is  smoked,  shall  be  considered  an  opium  den. 

g  1922.  It  shall  be  unlawful  for  any  person  to  frequent 
any  opium  den  for  the  purpose  of  purchasing  or  smok- 
ing opium,  or  any  preparation  in  which  opium  is  the 
principal  medicinal  agent. 

§  1923.  Any  person  violating  any  of  the  provisions  of 
this  act  shall  be  punished  by  imprisonment  in  the  peni- 
tentiary not  less  than  six  months  nor  more  than  two 
years,  or  by  imprisonment  in  the  county  jail  not  less  than 
one  month  nor  more  than  six  months,  or  by  fine  not  less 
than  fifty  dollars  nor  more  than  five  hundred  dollars' 
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g  1924,     In  the  prosecution  for  any  violation  of  the  L»JJg^^^'^ 
pro%'ision3  of  sections  1920,  1921,  and  1922  [2,  3,  and  4  ^"^      „_    , 
of  this  act],  general  reputation  shall  be  received  in  evi-  ™°'^ona, 
dencc  to  establish  the  character  of  any  building  as  an  *"'!'«'"»■ 
opium  den,  and  proof  that  any  person  frequents  suoh 
den  shall  be  prima  facie  evidence  that  such  person  fre- 
quents such  den  for  the  purpose  of  smoking  opium,  and 
such  evidence  shall  not  bo  rebutted  by  tho  evidence  of 
the  defendant  unsupported  by  other  evidence, 

§  1925.    [687.]     Any  clerk  who  shall  issue  a  license  og- iMwa. 

contrary  to  the  provisions  of  this  act  shall,  upon  convic-  — — 

tion  thereof,  be  punished  by  imprisonment  in  the  peni-  to  marry  con- 
tentiary  or  county  jail  not  more  than  one  year,  or  by  a 
fine  of  not  more  than  five  hundred  nor  less  than  one 
hundred  dollars. 

"Hub  net "  ii  eatitled  "An  act  to  radiate  muriages."    Sectioiu  2S52  to 
286S,  iocIauTa,  are  the  entire  act. 

g  1926.    [688.]     Any  person  who  shall  undertake   to  oot  is,  isaa, 

join  others  in  marriage  knowing  that  he  is  not  lawfully  ■ ■ 

authorized  so  to  do,  or  any  person  authorized  to  solem-  marriMB  wfih- 

,,,,.:  out  aulhorltjr 

nize  marriage  who  shall  join  persons  in  marriage  con-  ^£P^'™^ 
trary  to  the  provisions  of  this  act,  shall,  upon  conviction  , 
thereof,  be  punished  by  imprisonment  in  the  peniten- 
tiary or  the  county  jail  not  more  than  one  year,  or  by  a 
fine  of  not  more  than  five  hundred  nor  less  than  one 
hundred  dollars. 

"  Thia  act ":  See  note  to  last  preceding  aeotion. 

g  1927.   [689.}    Hereafter  it  shall  not  be  lawful  within  oct.M,i86»t,ti, 
this  state  for  any  white  person,  male  or  female,  to  in-  mtermairiagB 
termarry  with  any  negro,  Chinese,  or  any  person  having  «ic..  aeflared 
one  fourth  or  more  negro,  Chinese,  or  kanaka  blood,  or 
any  person  having  more  than  one  half  Indian  blood;  and 
all  such  marriages,  or  attempted  marriages,  shall  be  ab- 
solutely null  and  void. 

Took  effect  January  18,  1867. 

S 1928.   [690.]    If  any  white  person,  negro,  Chinese,  id.,t- 


kanaka,  or  Indian,  within  the  degrees  forbidden  in  section  punishm 
1927  [689],  shall  knowingly  intermarry,  or  attempt  the 
same,  by  procuring  a  solemnization  of  marriage,  under 
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Oct. M,  1866. ti-  any  of  the  forms  or  ceremonies  legalized  in  this  state, 
panishmsnt .    Buch  person  or  persons,  upon  conviction  thereof,  shall  be 
punished  by  imprisonment  in  the  penitentiary  or  county 
jail   not   less  than   three   months  nor  more   than  one 
year. 
M-,»a-  §  1929.   [691.]     If  any  person  authorized  to  license 

SMue.  marriages  or  to  solemnize  marriages  within  this  state 

shall  willfully  or  knowingly  license,  marry,  or  attempt  to 
marry  any  of  the  persons  forbidden  to  marry  by  section 
1927  [689],  such  person  or  persons,  upon  conviction  there- 
of, shall  be  imprisoned  in  the  penitentiary  or  county 
jail  not  less  than  three  months  nor  more  than  one  year, 
and  be  fined  not  less  than  one  hundred  dollars  nor  more 
than  one  thousand  dollars. 
i^<i^t^l^      g  1930.    Every  person  who  shall,  within  the  state  of 

II^ ^  Oregon,  between  tl\e  first  day  of  November  in  each  year 

out'o"'^BeaMn,   "■'^^  '^®  ^^^*'  ^^V  of  July  of  the  following  year,  hunt, 

pursue,  take,  kill,  or  destroy  any  male  deer  or  buck  shall 

be  guilty  of  a  misdemeanor.     Every  person  who  shall, 

between  the  first  day  of  January  and  the  first  day  of 

August,  from  and  after  the  passage  of  this  act,  pursue, 

hunt,  take,  kill,  or  destroy  any  female  deer  or  doe  shall 

be  guilty  of  a  misdemeanor.     Every  person  who,  after 

the  passage  of  this  act,  shall  kill  any  spotted  fawn  shall 

be  guilty  of  a  misdemeanor.     Every  person  who,  after 

the  passage  of  this  act,  shall  take,  kill,  or  destroy  any 

male  or  female  deer  at  any  time,  unless  the  carcass  of 

such  animal  is  used  or  preserved  by  the  person  slaying 

,  it,  or  is  sold  for  food,  is  guilty  of  a  misdemeanor. 

"•■^'-  §  1931.   Every  person  who  buys,  sells,  or  has  in  pos- 

BajiDg,  sell-    session  aay  of  the  deer  enumerated  in  the  preceding  sec- 

2^oS"'°*      ^^^^  within  the  time  the  taking  or  killing  thereof  is 

prohibited,  except  such  as  are  tamed  or  kept  for  show  or 

curiosity,  is  guilty  of  a  misdemeanor. 

F«b.M.i8S9,ti.       g  jy32.    Every  person  who   shall,  within  the  state  of 

at  any  time  between  the  first  day  of  November 

and  the  [        ]  day  of  August  of  the  ensuing  year,  hunt, 

pursue,  take,  kill,  or  destroy  any  elk,  moose,  or  mountain 
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sheep  shall  be  guilty  of  a  miademeaiior.     Every  person  Feb.25.iM».ti- 
who  shall  at  any  time  take,  kill,   injure,  hr  destroy,  or  umavim 

ItlUlngol  e11[ 

pursue  with  intent  to  take,  kill,  injure  or  destroy,  any  mt:<Me,eco. 
moose,  elk,  mountaia  sheep  or  deer,  for  the  purpose  of 
obtaining  the  skin,  hide,  horns,  or  hams  of  such  animal, 
shall  be  guilty  of  a  misdemeanor.  Every  person  who 
^hall  sell  or  offer  for  sale,  barter  or  exchange,  and  every 
person  or  corporation  who  shall  buy  or  ofTer  to  buy,  or 
transport  or  carry  for  the  purpose  of  barter  or  sale 
or  exchange,  the  skin  or  hide  of  any  moose,  elk,  deer,  or 
mountain  sheep,  shall  be  guilty  of  a  misdemeanor;  and 
every  person  who  shall  sell  ot  offer  for  sale,  or  buy  or 
offer  to  buy,  or  have  in  his  possession  or  custody  or 
under  his  control,  any  elk,  deer,  moose,  or  mountain 
sheep,  at  any  time  when  it  is  unlawful  to  take  or  kill 
the  same,  shall  be  guilty  of  a  misdemeanor,  and  upon 
the  prosecution  of  any  person  or  persons  for  a  violation 
of  any  of  the  provisions  of  this  act,  the  possession  by 
the  accused  of  any  of  the  aforesaid  animals  at  any  time 
ivheii  it  is  unlawful  to  take  or  kill  the  same,  and  the  pos- 
session by  the  accused  of  any  such  hide  or  skin  at  any 
time,  shall  be  prima  facie  evidence  of  the  guilt  of  the 
accused. 

§  1933.   Every  person  who  shall,  within  the  state  of  Feb.ai.» 


Oregon,  between   the  fifteenth   day  of  March  and   the  unuwjui 

first  day  of  September  of  each  year,  take,  kill,  injure,  or  duck  «vvin, 

destroy,  or  have  in  possession,  sell  or  offer  for  sale,  any 

wild   swan,   mallard    duck,    wood-duck,   widgeon,  teal,  Bt.  itfi.  p.  iJs*- 

spoonbill,  gray,  black,  sprigtail,  or  canvas-back  duck, 

shall  be  guilty  of  misdemeanor. 

§  1934.   Every  person  who  shall,  withiu  the  state  of  omjmmm* 
Oregon,  between  the  first  day  of  April  and  the  fifteenth  umawtai 
day  of  June  of  each  year,  for  any  purpose,  take,  kill,  in-  pt»fril° 
jure,  or  destroy,  or  have  in  possession,  sell  or  offer  for  tBge-hen. 
sale,  any  prairie  chicken  or  sage-heu  shall  be  guilty  of  a 
misdemeanor. 

§  1935.   Every  person  who  shall,  within  the  state  of  y«»^".i8«-»i- 
Oregon,  between  the  fifteenth  day  of  November  aud  the 
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Feb. 21. iBw,tL  first  day  of  September  of  the  following  year,  take,  killi 
DnUwfDikm-  injure  or  destfoy,  or  have  in  possession,  sell  or  offer  for 
pi^alt^u'^i   sale,  any  grouse,  pheasant,  Mongolian   pheasant,  quail, 
or  partridge,  except  for  breeding  purposes,  shall  be  guilty 
of  a  misdemeauor. 
PC. 30.1882. t7.       g  1936     Every  person  who  shall,  within  the  state  of 
S^'oTt^ut^'    Oregon,   during  the  mouths  of    November,   December, 
January,  February,  and  March  of  any  y*ar,  catch,  kill, 
or  have  in  possession,  sell  or  offer  for  sale,  any  mountain 
OT  brook  trout  shall  be  guilty  of  a  misdemeanor.     Bvery 
person  who  shall,  within  the  state  of  Oregon,  take  or 
attempt  to  take,  or  catch,  with  any  seine,  net,  weir,  or 
other  device  than  hook  and  Hoe,  any  mountain  or  brook 
trout  at  any  time  after  the  passage  of  this  act  shall  be 
guilty  of  a  misdemeanor. 
^^-i'-  §  1937.    Every  person  who  shall,  within  the  state  of 

c«tchiDBcu|.  Oregon,  at  any  time  after  the  passage  of  this  act,  trap, 
irapi,«iA  jjgj^  Qj.  ensnare,  or  attempt  to  trap,  net,  or  ensnare,  any 
quail  or  hob-white,  prairie  chicken,  grouse,  or  pheasant, 
or  have  in  possession  any  live  quail  or  bob-white,  prairie 
chicken,  grouse,  or  pheasant,. shall  be  guilty  of  a  misde- 
meanor. 
M..8B.  §  1938.     Every  person  who  shall,  within  the  state  of 

DotroTins  Oregon,  at  any  time  after  the  passage  of  this  act,  destroy 
towu.  or  remove  from  the  uest  of  any  mallard  duck,  widgeon, 

wood-duck,  teal,  spoonbill,  gray,  black,  sprigtail,  or  can- 
vas-hack duck,  prairie  chicken,  or  sage-hen,  grouse, 
pheasant,  quail,  or  partridge,  or  other  wild  fowl,  anj'  egg 
or  eggs  of  such  fowls  or  birds,  or  have  in  possession,  sell 
or  offer  for  sale,  any  such  egg  or  eggs,  or  willfully  destroy 
the  nest  of  any  such  fowls  or  birds,  shall  be  guilty  of  a 
misdemeanor. 
^^■t'o-  §  1939.   Every  person  who  shall  have  any  male  deer, 

HsTingfmnie  Or  buck,  or  uny  female  deer,  or  doe,  or  spotted  fawn,  elk, 
mu In  poisei-  moosc,  or  mountain  sheep,  swan,  mallard  duck,  wood- 
•eMon,  duck,  widgeon,  teal,  spoonbill,  gray,  black,  sprigtail,  or 

canvas-back  duck,  prairie  chicken,  or  sage-hen,  grouse, 
pheasant,  quail,   bob-white,  or  partridge,  mountain  or 
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brook  trout,  at  any  time  when  it  is  anlawful  to  take  or  ort  x,  i  s.', 

kill  the  same  aa  provided  in  this  act,  shall  be  guilty  of  a 

misdemeanor;  and  proof  of  the  possession  of  any  of  the  bi^"B?.9\^i- 
aforesaid  animals,  fowls,  birds,  or  Gsb  at  a  time  when  ■lonoucoi 
it  is  unlawful  to  take  or  kill  the  same  in  the  county 
where  the  same  is  found  shall  be  prima  facie  evidence 
in  any  prosecution  for  a  violation  of  any  of  the  pro- 
visions of  this  act  that  the  person  or  persons  in  whose 
possession  the  same  is  found  took,  killed,  or  destroyed 
the  same  in  the  county  wherein  tbo  same  is  found  dur- 
ing  the  period  when  it  was  unlawful  to  take,  kill,  or 
destroy  the  same. 

§  1940.   Every  person  convicted  of  a  violation  of  any  Feb.2M«»,u 
of  the  provisions  of  this  act  shall  be  punished  by  a  fine  pen*irTi<>T 
of  not  less  than  ten  dollars  and  not  more  than  three  I<»:'di!ipoBi-' 
hundred  dollars,  or  imprisonment  in  the  county  jail  of 
the  county  where  the  offense  was  committed  for  not  less  ei. ns, p. <l 
than  five  days  nor  more  than  three  months,  or  both  such 
fine  and  imprisonment.     All  money  collected  for  fines 
for  violation  of  the  provisions  of  Ibis  act  shall  be  paid 
to  the  school  fund  of  the  county  wherein  such  convic- 
tion is  had. 

g  1941.     It  shall  be  unlawful  for  any  person  in  the  state  not.  ii,  isse, 
of  Oregon,  for  and  durine:  the  term  of  six  years  from  and  L«i™o!ipeci«i 
after  the  passage  of  this  act,  to  injure,  take,  kill,  expose  ^_ 


or  offer  for  sale,  or  have  in  possession,  except  for  breeding  Taking  or  mii- 
parposes,  any  ringneck  Mongolian  pheasant,  any  green  pbeumt. 
Japanese  pheasant,  any  copper  pheasant  or  scliolmeringu, 
any  tragopan  pheasant,  silver  pheasant,  or  golden  pheas- 
ant, being  the  species  of  pheasants  imported  into  this 
state  by  the  Honorable  0.  N.  Denny,  ez-United  States 
consul-general  to  Shanghai,  China. 

§  1942.  Any  person  violating  the  provisions  of  this  id.,  $2. 
act  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  peuaiiyihe™- 
conviction  thereof  shall  be  punished  by  fine  not  less 
than  fifty  dollars  nor  more  than  one  hundred  dollars, 
and  in  default  of  payment  of  the  fine  imposed,  shall  be 
imprisoned  in  the  county  jail  at  the  rate  of  one  day  for 
each  two  dollars  of  the  fine  imposed. 
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KoT.n,  isse,        g  1943.     The  one  half  of  all  fines  imposed  aud  col- 

lected  under  the  provisions  of  this  act  shall  he  paid   to 

Baei.  the  informer,  and  the  rest  into  the  county  treasury  of 

the  county  in  which  the  crime  waa  committed. 

§  1944.     Justice  courts  shall  have  jurisdiction  of  the 

juriBaictioii  in      jv  i    ^       j   .      jt  .  r 

juiUcB-a  couri.  oiienseB  detined  in  this  act. 

HoT,ai,i8i  §  1945.     Any  person  or  persons  who  shall  take,  catch, 

HViou'oFw^  kill,  molest,  injure,  or  destroy  fish  on  any  fish-ladd«r, 

p-  ''■ fishway,  or  other    structure    or    superstructure  for    the 

obstmctiog  passage  of  fish,  or  shall,  with  any  seine  or  nets,  fish- 
flSbil™''*''  ^•■aps,  or  other  device,  obstruct  the  free  passage  of  fish  iu 
the  channel  of  the  approaches  to  said  fish-ladder  or  way, 
or  other  structure  or  superstructure,  for  a  distance  of  six 
hundred  feet  from  the  approach  of  said  ladder  or  way, 
or  within  two  hundred  and  fifty  feet  from  the  upper 
portion  of  said  fish-ladder  or  way,  shall  be  deemed  guilty 
of  a  misdemeanor,  aud  upon  conviction  thereof  shall  be 
fined  not  less  than  five  dollars  nor  more  than  one  hun- 
dred dollars  for  each  ofiense;  and  each  additional  fish 
after  the  first  fish  so  taken,  caught,  killed,  molested,  in- 
jured, or  destroyed  shall  constitute  and  he  deemed  a 
new  and  separate  offense  within  tlie  provisions  of  this 
act.  A  justice  of  the  peace  shall  have  jurisdiction  to  try 
all  violations  of  this  act. 
u^ "'('iMr*''      ^  1946.     It  shall  be  unlawful  hereafter  for  any  person 

p-^- or  corporation  to  deposit  or  to  cause  to  be  deposited  in 

'ffaj'inwfi-     '■''^  ^Villowa  Lake,  Union  County,  Oregon,  or  any  of  its 

low.Lake.       tributaries,  or  in  the  Willowa  River,  any  fish  ofl^al  or 

other  offal  from  any  fish-stand  or  other  source. 

Passed  over  the  governor'a  veto  Febmiry  17,  1885. 
i^.*^  §  1947,     Any  person  violating  the  provisions  of  this 

Penaitr  act  shall  be  deemed  euiltv  of  a  misdemeanor,  and  upon 

conviction  thereof  shall  be  punished  for  each  and  every 
offense  by  a  fine  of  not  less  than  ten  nor  more  than  fifty 
dollars,  or  by  imprisonment  in  the  county  jail  not  less 
than  ten  nor  more  than  thirty  days;  to  be  prosecuted 
before  any  court  of  competent  jurisdiction. 

See  note  t«  la«t  preceding  tection. 
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8  1048.     [697.]     It  shall  be  unlawful  for  any  person  or  OetiT.iara.tg. 
persons  at  any  time  to  place  or  use  in  any  of  the  streams  KiuiaKflib 
or  rivers  of  this  state  any  drugs,  charms,  or  powder,  or  eipii»i™«. 
to  use  any  giant  blasting  or  gun  powder,  or  otiier  explo- 
sive material,  for  the   purpose  of  catching,  killing,  or 
destroying  fish;  and  any  person  violating  the  provisions 
of  this  section  shall  be  fined  twenty  dollars  for  the  first 
offense,  double  that  sura  for  the  second,  and  treble  that 
sum  for  each  succeeding  offense,  to  which  may  be  added 
imprisonment  for  any  time  not  exceeding  ninety  days. 
Sections  1  to  5  incloiive  of  the  act  of  October  17,  18TQ,  of  which  ttii«  is  g  6, 
were  aupeneded  by  the  &ct  of  October  20,  1882,  —  §5  1919  to  1930,  nipi-a. 

§  1949.     [698.]     It  shall  he  unlawful  for  any  person  or  Iii..(t. 


persons  to  place  in  any  fresh-water  stream,  lake,  or  pond  csccbinB flm 
any  lime  or  deleterious  substance  with  intent  to  injure 
fish,  or  any  drug  or  medicated  bait  with  intent  to  poison 
or  catch  fish;  and  any  person  ofl^euding  agaiust  the  pro* 
visions  of  this  section  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  be  fined  in  - 
any  sum  not  less  than  one  hundred  dollars  and  not  more 
than  five  hundred  dollars,  or  be  imprisoned  not  less  than 
five  nor  more  than  ninety  days,  at  the  discretion  of  the 
court. 

g  1949  a.     It  shall  be  unlawful  for  any  person  or  per-  oct  25,1880, 

sons  to  take,  kill,  or  destroy,  or  to  pursue  with  intent  to  — — — '- 

take,  kill,  injure,  or  destroy,  any  red  fish  or  any  lake  nah. 
trout  in  any  of  the  lakes,  rivers,  or  streams  in  the  state 
of  Oregon  from  the  10th  of  August  to  the  3]st  of 
December,  inclusive,  of  each  year.  Any  person  violating 
the  provisions  of  the  preceding  section  shall,  upon  con- 
viction thereof,  be  punished  by  fine  not  less  than  twenty 
dollars  nor  more  than  fifty  dollars,  or  by  imprisonment 
in  the  county  jail  not  less  than  twenty  days  nor  more 
than  sixty  days.  Justices  of  the  peace  shall  have  juris- 
diction of  all  offenses  against  the  provisions  of  this  act. 

I  1950.     [700.]     Any  person  or  corporation  who  shall  oct.»,i87a,}L 
hereafter  construct  any  dam  or  other  obstruction  across  p-^l 
any  stream  of  this  state,  in  which  salmon  or  oilier  migrut- 
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OeLia.i97g,|i.  jngfish  run,  shall  provide  a  ladder  or  way,  80  as  to  permit 
ot*nn«iM      Hucli  fish  to  pass  such  dam  or  other  such  obstruction ;  flud 
BthiDtireama.  ^^y  offending  against  the  provisions  of  this  section  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  punished  by  a  fine  of  not  less  thau  fifty 
nor  more  thau  fire  hundred  dollars;  provided,  that  the 
provisions  of  this  section  shall  not  be  construed  to  apply 
to  any  person  or  corporation  duly  organized  for  the  pur- 
pose of  propagating  salmon  or  other  fish  in  any  of  the 
streams  of  this  stale. 
""^"■"^i'-      §  1951.     [701.]    Every  person  who  shall  he  guilty  of 
^"'■""SMt     violating  any   provision   of  sections   3844,  3845,  3846, 
ojaien.  aiij  3847  shall,  ou  conviction  thereof,  be  fined  in  any 

sum  not  exceeding  one  thousand  dollars  for  every  such 
offense, 
Fab.a5,tB8».ti.      g  1952,     If  any  person  or  persons  shall  entice,  per- 
M«'mau^       Buade,  or  by  any  means  attempt  to  persuade,  any  sea- 
dewrLiiiit).       ,„au  iQ  desert  from,  or  without  permission  of  the  officer 
St.  1681).  p.  ao.     then  in  command  thereof  to  leave  or  depart  therefrom, 
either  temporarily  or  otherwise,  any  ship  or  steamer' 
or  other  vessel   while   such    ship,  steamer,   or  other 
vessel  ia  within  the  waters  under  the  jurisdiction  of 
this  state  or  within  the  waters  of  the  concurrent  juris- 
diction'of  this  state  and  the  Territory  o!  Washington, 
such  person  or  persons  shall,  upon  conviction  thereo! 
before  any  justice  of  the  peace,  or  before  a  circuit  court 
of  this  state,  he  punished  by  imprisonment  in  a  countv 
jait  for  not  less  than  otie  nor  more  than  six  months,  or 
by  n  fine  not  less  than  fifty  nor  more  than  two  hundred 
dollars,  or  by  both  such  fine  and  imprisonment. 
Feb. 26, 18*9,}!,      §  1953.     If  any  person   shall  knowingly  and  with 
Harboring        manifest  intention  to  deprive  the  owner  or  master  of 
**""*'^  any  ship  or  vessel  of  the  services  of  any  seaman,  harbor 

St  i»s,p.&>.  or  secrete,  or  by  any  means  aid  in  harboring  or  secret- 
ing with  the  intention  aforesaid,  any  seaman  mentioned 
in  this  act,  such  person  or  persons  shall,  upon  conviction 
thereof  before  a  justice  of  the  peace  or  circuit  court,  be 
punished   by  imprisonment  in   a  county  jail   not  less 
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than  sixty  days  nor  more  than  six  months,  or  by  a  fine  g«b. as, mm.)i. 
LL  not  less  than  fifty  dollars  nor  more  than  two  hundred  Uvborinf 
and  fifty  dollars. 

Section  3.  If  any  person  or  persons  shall  demand  or 
receive,  either  directly  or  indirectly,  from  any  seaman  or 
apprentice,  or  from  any  person  seeking  employment  as 
a  seaman  or  apprentice,  or  from  any  person  on  his  be- 
half, any  remuneration  whatever  for  providing  him  with 
employment  on  board  any  sea-going  vessel,  he  shall  for  , 

every  such  offense,  on  conviction  tliereot'  before  any  jus- 
tice of  the  peace  or  circuit  court  of  this  state,  be  pun- 
ished by  imprisonment  in  a  county  jail  for  a  period  not 
less  than  ten  nor  more  than  one  hundred  days,  or  by  a 
fine  not  less  than  twenty  nor  more  than  two  hundred 
dollars. 

Section  4.  If  any  person  or  persons  sbull  demand  or 
receive,  either  directly  or  indirectly,  from  any  owner  or 
master  or  agent  of  owner  or  master  of  a  sea-going  vessel 
any  remuneration  whatever,  other  than  a  fee  of  ten  dollars 
per  man,  for  supplying  any  seaman  or  apprentice  to  be 
entered  on  board  any  such  sea-going  vessel,  he  shall  for 
every  offense,  on  conviction  thereof  before  any  justice  of 
the  peace  or  circuit  court,  be  punished  by  imprisonment 
in  a  county  jail  for  a  period  not  less  than  ten  nor  more 
than  one  hundred  days,  or  by  a  fine  not  less  than  twenty 
nor  more  than  two  hundred  dollars. 

Section  5.  If  any  person  not  acting  in  an  official  ca- 
pacity shall  board  or  attempt  to  board  any  ship  or  other 
vessel  on  the  Willamette  or  Columbia  river,  not  engaged 
in  the  carrying  of  passengers  for  hire,  without  the  consent 
first  obtained  of  the  captain,  master,  or  other  officer  in 
command  thereof  at  the  time,  such  person,  on  conviction 
thereof  before  any  justice  of  the  peace  or  circuit  court, 
shall  be  fined  not  less  than  twenty  nor  more  than  one 
hundred  dollars,  or  be  imprisoned  in  a  county  jail  not 
less  than  ten  nor  more  than  one  hundred  days,  or  both. 

Section  6.  No  officer  or  seaman  of  a  sea-going  vessel 
or  ship  shall  be  arrested  or  imprisoned  for  debt;  and  any 
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ifeb.afi.ig83.ti.  oflScer  executing  a  proceaa  of  arrest  for  debt  upon  snch 
HaiboriDK  officer  OF  seaiDau  sliall,  upon  conviction  thereof  before 
any  justice  of  the  peaceor  circuit  court,  be  fined  in  a  Bum 
not  less  tliao  twenty  uor  more  tban  one  hundred  dollars. 
Section  7.  It  is  hereby  made  the  duty  of  the  mnyor 
and  common  council  of  the  cities  of  Portland  and  Astoria, 
in  this  state,  severally  to  appoint  or  designate  a  person  or 
officer,  whose  duty  it  shall  be  to  see  that  this  act  is  not 
violated,  and  that  the  provisions  thereof  are  enforced, 
and  such  personor  officer  so  appointed  or  designated 
shall  have  all  the  authority  and  powers  of  a  peace-ofGcer, 
and  nuty  make  arrests  for  violations  of  the  provisions  of 
this  act,  and  shall  perform  such  other  duties  as  to  the 
enforcement  of  this  act  as  may  be  enjoined  upon  him 
by  the  common  council  of  said  cities,  respectively,  and 
shall  receive  such  compensation  for  bis  services  as  said 
common  council  may  by  ordinance  provide. 

[Sections  1952  and  1953  of  the  general  laws  of  the 
state  of  Oregon,  as  annotated  by  William  Lair  Hill,  were 
amended  by  sections  1  and  2  of  the  statutes  of  1889 
(Stats.  1889,  pp.  80,  81),  entitled  "An  act  for  the  pre- 
vention of  and  punishment  for  enticing  or  harboring 
seamen  from  ships  and  other  vessels  in  the  walers  of 
the  Columbia  and  Willamette  rivers,  or  for  arresting 
ofHcers  or  seamen  on  such  vessels,  and  to  amend  sections 
1952  and  1953  of  Hill's  Annotated  Laws  of  Oregon," 
filed  in  the  office  of  the  secretary  of  state  February  25, 
1889.  The  foregoing  sections,  3  to  7  inclusive,  were  a 
portion  of  that  act.] 

j.n,uiS54,«2.      g  1954.  [706.]     No  two  persons  residing  within  fiAeen 

br«nl'*'"°  miles  of  each  other  shall  use  the  same  mark  or  brand 
in  this  state,  but  in  such  cases  the  person  having  the 
oldest  recorded  mark  shall  have  the  preference,  but  noth- 
ing  contained  herein  shall  prevent  the  parties  from 
agreeing  which  of  them  shall  change  his  mark  or  brand; 
and  any  person  offending  against  the  provisions  of  this 
section  shall,  upon  convictiou  before  &  justice  of  the 
peace  of  the  proper  county,  be  fined  for  each  oflfeuse  in 

lSwi^oI^sm.*^  any  sum  not  exceeding  five  dollars. 

''  **■  §  1956.     It  shall  hereafter  be  unlawful  for  any  person, 
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iu  marking  domestic  animals  on  the  ear,  to  cut,  mark,  ^eTi.  ao,  la 
or  remove  any  part  exceeding  one  half  of  the  ear.  p  S""'  " 

g  1956.  Any  peradn  willfully  violating  the  first  sec-  '^^^~ 
tion  of  thia  act  shall,  on  conviction  of  the  same,  be  fined  JurftdicUo 
not  lesa  than  five  nor  more  than  one  hundred  dollara,  or 
imprisoned  not  lesa  than  five  nor  more  than  fifty  days 
in  the  county  jail,  or  both  fine  and  imprisonment,  in  the 
discretion  of  the  court.  All  justices  of  the  peace  shall 
have  jurisdiction  over  the  foregoing  offenses. 

g  1957,     Every  person  who  shall    by  any  false    or  Feb.a.ia6 


fraudulent  pretense  obtain  from  any  club,  association,  p*^ 
society,  or  company  organized  for  the  purpose  of  improv-  "siwrauona. 
ing  the  breed  of  cattle,  horses,  sheep,  swine,  or '  other  lUw^  """ 
domestic  animals,  a  certificate  of  registration  of  any  ani-  (J^^    „ 
mal  in  the  herd  register,  or  other  register  of  any  such 
club,  association,  society,  or  company,  or  a  transfer  of 
any  such  registration,  and  every  person  who  shall  know- 
ingly give  a  false  pedigree  of  any  animal,  upon  convic- 
tion thereof  shall  be  punished  by  a  fine  of  not  exceeding 
five  hundred  dollars,  or  by  imprisonment  in  the  peniten- 
tiary for  a  term  not  exceeding  one  year,  or  in  a  county 
jail   for  a  term  not  exceeding  one  year,  or  by  both  such 
fine  and  imprisonment. 

%  1958.     All  idle  or   dissolute   persons   who   have   no  reb.si.  lesr.^i. 
visible  means  of  living,  or  lawful  occupation  or  employ-  Definiiion  »nd 
ment  by  which  to  earn  a  living;  all  persona  who  shall  oiYigrancr. 
be  found  within  the  sfcate  of  Oregon  begging  the  means  at  issr,  p. » 
of  support  in  public  places,  or  from  house  to  house,  or 
who  shall  procure  a  child  or  children  so  to  do;  all  per- 
sons who  live  in  or  about  houses  of  ill-fame   or  of  ill- 
repute, — shall  be  deemed  vagrants,  and  upon  conviction 
thereof  shall  be  fined  not  less  than  twenty  dollars  nor 
more  than  two  hundred  and  fifty  dollars,  or  by  imprison- 
ment in  the  county  jail  not  less  than  ten  uor  more  than 
twenty-five  days,  or  both,  in  the  discretion  of  the  court. 
[Repealed  February  g6,  1889.     See  page  105S  c] 

§  1959,     When  any  person  is  committed  to  the  county  "■*'■ 

jail  under  a  sentence  for  vagrancy,  it  shall  be  the  duty  of  ^^rVntmust 
the  sheriff  of  said  county  to  cause  said  vagrant  to  be  em-  i[^?»n'ri!,^"^ 
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b.  20.  IBB;, jtt.  ployed  at  hard  labor  during  eight  hours  of  each  day  of 
1897,  P.E8.    said  period  of  sentence  upon  any  public  property  or  works 
belonging  to  said  county,  or  in  any  other  work  for  the 
county.     [Repealed  Feb.  S5,  1889.     See  p.  1052  c] 

\  19G0.     The  sheritT  shall  have  authority  in  his  dis- 


i^y^t^worted  cretion  to  cause  said  vagrant  to  be  worked  upon  the  pub- 
lic streets  of  the  town  or  city  in  which  the  county  jail  is 
situated,  after  first  obtaining  authority  from  said  towu 
or  city  so  to  do.    [Repealed  Feb.  S5,  1889.   Seep.lOSec] 
ia.,it.  §  1961.     In  the  case  provided  for  in  section  1960  (sec- 

sunt.  tion  3  of  this  act)  said  sheriff  shall  have  authority  to 

leave  said  vagrant  in  charge  of  the  marshal,  police,  or 
other  proper  city  officer  during  the  hours  he  is  being  so 
worked  for  the  purpose  of  more  fully  carrying  out  the 
objects  of  this  law.  [Repealed  Feb.  S6,  '89.  See  p.  1053  c] 
la-ta^  §  1962.     It  shall  be  the  duty  of  the  sheriff  to  at  all 

BeciiHtT  irom  tlmes  havo  On  iron  ball  and  chain  securely  fastened  to 
the  leg  of  said  vagrant  while  employed  at  hard  labor,  aa 
provided  in  this  act.  [Repealed Feb. 25, '89.  Seep.  1052 c'\ 
\  1963.     Justices'  courts  shall  have  jurisdiction  of  the 


jurisdictioD.    charge  of  vagrancy.    [Repealed  Feb.  25.  '89.   See  p.  lOoS  c] 
Lawsof^^''      §  1964.   No  person  or  persons  shall  exhibit,  or  cause  lo 

''•"^ be  exhibited,  in  any  public  place  within  this  state,  any 

tormea'pSlBon!  dcformcd  person,  either  for  reward  or  gratuity. 

id-,ta-  §  1965.  Any  person  violating  the  first  section  of  this 

penaiw  act  shall,  upon  conviction  thereof,  be  punished  for  each 

offense  by  fine  not  less  than  twenty-five  nor  more  than 

fifty  dollars,  or  by  imprisonment  in  the  county  jail  not 

less  than  one  nor  more  than  three  months,  or  by  both, 

in  the  discretion  of  the  court. 
ia-.t8.  §  1966.    Justices'  courts  shall  have  jurisdiction  of  of- 

juriBdictioD of  feuses  against  this  act;  and  it  is  hereby  made  the  duty  of 

the  district  attorneys  to  prosecute  all  persona  violating 

the  provisions  of  this  law. 
Oct.  18,1864         §  1967.   [707.J     When  the  commander-in-chief  shall 
--: — -rr  order  the  return  to  the  state  of  any  arms,  equipments, 
iitt  officer.        military  stores,  or  other  military  property  belonging  tc 

the  state,  such  arms  and  military  property  shall  be  imme 
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diately  delivered  to  the  officer  authorized  in  8uch  order  P*'*!!**- 

to  receive  it,  he  receipting  for  the  same,  and  describing  r~ru 

their  condition  in  such  receipts,  and  if  the  property  niiini»^eer. 
mentioned  in  such  order  shall  not  be  promptly  delivered 
aa  directed,  the  officer  named  in  such  order  ia  hereby 
authorized  to  take  immediate  possession  of  the  same  iiL 
the  name  of  the  state;  and  any  person  resisting  such 
officer  in  the  performance  of  this  duty  shall  be  deemed 
guilty  of  a  misdemeanor,  punishable  by  Imprisonment 
for  not  more  than  six  months  in  the  county  jail,  and 
shall  be  subject  to  a  fine  not  exceeding  five  hundred  dol* 
lars,  to  be  recovered  by  an  action  brought  by  the  district 
attorney  in  the  name  of  the  state,  and  be  paid  into  the 
treasury  as  a  part  of  the  military  fund. 

g  1968.   Each  and  every  person  who  shall  deal,  play,  P£'-"'}^b^*" 

or  carry  on,  open  or  cause  to   be  opened,  or  who  shall  Pi^; 

conduct  either  as  owner,  proprietor,  or  employee,  whether  OambUn*. 
for  hire  or  not,  any  game  of  faro,  monte,  roulette,  rouge-  uor  m. 
et-uoir,  lansquenet,  rondo,  vingt-un  [or  twenty-one], 
poker,  draw-poker,  brag,  bluflf,  thaw,  or  any  banking  or 
other  game  played  with  cards,  dice,  or  any  other  device, 
whether  the  same  be  played  for  money,  checks,  credits, 
or  any  other  representative  of  value,  shall  be  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof  shall  be 
punished  by  a  fine  of  not  more  than  five  hundred  dol- 
lars, and  shall  be  imprisoned  in  the  county  jail  until 
such  fine  and  costs  are.  paid;  provided,  that  such  person 
BO  convicted  shall  be  imprisoned  one  day  for  every  two 
dollars  of  such  fine  and  costs;  and  provided  further,  that 
such  imprisonment  shall  not  exceed  one  year. 

The  act  of  October  20,  1376,  of  wliichthe  above  iasectiaD  1,  contaiiu  nnmer- 
oub  pFOvialoaa  touching  civil  action  for  loisea  sustained  ia  nnlawfnl  gam- 
ing, sod  forms  a  distinct  chapter  in  the  general  lawa,  vhich  see. 

§  1969.    It  shall  be  unlawful  for  any  person  to  carry  Feb.is,iB«ML 

,,,.,.  ,  ''  ,,-^    Laws  o(  ISffi, 

concealed  about  his   person  in  any  manner  whatever  p- 3 


any  revolver,  pistol,  or  other  fire-arm,  or  any  knife  (othe: 
than  an  ordinary  pocket-knife),  or  any  dirk  or  dagger, 
slung-shot  or  metal  knuckles,  or  any  instrument  by  the 


concealed 
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U^rl^"^     use  of  which  injury  could  be  inflicted  upon  the  person 
&moius^     or  property  of  any  other  person. 

PeDBitTisd  ^  1970.  Any  person  violating  any  of  the  proviaiotii 
lorudicHon.  of  section  1969  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  punished 
by  a  fine  of  not  less  than  ten  dollars  nor  more  than  two 
hundred  dollars,  or  by  imprisonment  in  the  county  jail 
not  less  than  five  days  nor  more  than  one  hundred  daj^s, 
or  by  both  fine  and  imprisonment,  in  the  discretion  of 
the  court.  Nothing  in  this  act  shall  be  construed  to 
apply  to  any  sheriff,  constable,  police,  or  other  peace 
officer,  whose  duty  it  is  to  serve  process  or  make  arresls. 
Justices  of  the  peace  shall  have  concurrent  jurisdiction 
to  try  any  person  or  persons  charged  with  violating  anv 
Fei».iMg8T,)L  of  the  provisions  of  this  act. 

wroDgfniir  g  1971.   Any  person  who  shall  willfully  wear  the  ba^ 

Jimj^ift.    or  button  of  the  Grand  Army  of  the  Republic,  or  who 

shall  use  or  wear  the  same  to  obtain  aid  or  assistance 

thereby  within  this  state,  unless  he  shall  be  entitled  to 

use  or  wear  the  same  under  the  rules  and  regulations  o/ 

the  department  of  Oregon  Grand  Army  of  the  Kepublic. 

shall  be  guilty  of  a  misdemeanor,  and  upon  conriction 

shall  be  punished  by  imprisonment  for  a  term  not  to  es- 

ceed  thirty  days  in  the  county  jail,  or  a  fine  not  to  exceed 

twenty  dollars,  or  by  both  such  fine  or  imprisonment. 

u..ii.  Courts  of  justices  of  the  peace  shall  have  jnrisdiction 

jurisdiotioii.     of  the  offense  defined  and  made  punishable  by  section 

1  of  this  act. 

In  fMce  from  date  of  approToL 


CHAPTER  IX. 

OP  CBIME3  AOAINSX  PtJBLIC  COHVESISSa^ 

g  1972.     Obstractiag  pnblLo  highway, 

g  1973.     Throwing  balUat  into  navigable  stream. 

S  1974.  ^  DcBtroyiog,  injuring,  or  removing  baoji. 

j  1975.     BeEusal  or  discrimination  by  maateF  of  tog-boat 
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§  1972.    [715.]     If  any  persoo  shall  injure  or  obstruct  ool^w.i8H 
.    any  hiehway,  macadamized  road,  plank  road,  railway, 

.,,.■,  ,      ,,  ,  .    ,      ObsWuirtlog 

■  canal,  or  bridge,  or  shall  injure  or  deatroy  any  materials  nwd* 
being  used  in  the  construction  or  repair  of  any  such  road, 
canal,  or  bridge,  such  person,  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  in  the  county  jail 
not  less  than  one  month  nor  more  than  six  months,  or 
by  fine  not  less  than  twenty-five  dollars  nor  more  than 
five  hundred  dollars. 

§  1973.   [716.]     If  any  person,  whether  he  be  an  officer  ^^^'  ^^ 
of  a  vessel  or  not,  shall  discharge  the  ballast  of  any  yes-  ^^^j^ 
sel  into  the  navigable  portions  or  channels  of  any  of  the  ]^ja'"^^'^ 
bays,  harbors,  or  rivers  of  this  state,  or  within  the  juris- 
diction of  this  state,  so  as  to  injuriously  affect  such  por- 
tions or  channels  of  such  bays,  harbors,  or  rivers,  or  to 
obstruct  the  navigation  thereof,  such  person,  upon  con- 
viction thereof,  shall  be  punished  by  imprisonment  in 
the  county  jail  not  less  than  three  months  nor  more 
than  one  year,  or  by  fine  not  less  than  one  hundred  nor 
more  than  five  hundred  dollars. ' 

g  1974.     Any  person  or  persona  who  shall  moor  any  ^'■^■f?^,'^ 
vessel  or  vessels  of  any  kind  or  name  whatsoever,  or  any  p"- 
boat,  skiff,  barge,  scow,  raft,  or  part  of  a  raft,  to  any  buoy  peatroying, 
or  beacon  placed  in  the  navigable  waters  of  the  state,  or  gJ^J^"^  *" 
in  any  bay,  river,  or  arm  of  the  sea  bordering  upon  this 
state,  by  the  authority  of  the  United  States  ligbt-house 
board,  or  shall  in  any  manner  hang  on  with  any  vessel, 
boat,  skiff,  barge,  scow,  raft,  or  part  of  a  raft,  to  any  such 
buoy  or  beacon,  or  shall  willfully  remove,  damage,  or  de- 
stroy any  such  buoy  or  beacon,  or  shall  cut  down,  remove, 
damage,  or  destroy  any  beacon  or  beacons  erected  ou  land 
in  this  state  by  authority  of  the  said  United  States  light- 
house board,  shall  for  every  such  offense  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  before  any 
court  of  competent  jurisdiction  shall  be  punished  by  a 
fine  not  less  than  one  hundred  nor  mor^  than  two  hun- 
dred dollars,  or  by  imprisonment  in  the  county  jail  not    . 
less  than  one  nor  more  than  six  months,  or  by  both  such 
fine  and  imprisonment,  in  the  discretion  of  the  court. 
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oct.a6.iMo,  §  1975,  Any  tug-boat  towing  for  hire  in  any  of  the 
UwBoi  iSM.  waters  of  this  state  is  a  common  carrier  for  the  business 
~-T      ~~^  of  towine  vessels.     It  shall  be  unlawful  for  the  master  or 

HetUBslor  ° 

giBcrim^a^jon  owner  01  any  such  tug  to  refuse  to  tow  any  vessel  of  the 
tug -boat.  class  usually  towed  by  such  tug,  or  to  discriminate  either 
in  the  charges  for  towing  or  in  time;  but  they  shall  tow 
all  such  vessels  in  the  order  in  which  they  may  be  an- 
nounced ready;  provided,  that  towing  in  or  out  of  a  bar- 
harbor  may  take  precedence  over  towing  inside  of  such 
harbor.  Any  violation  of  this  enactment  shall  be  a  mis- 
demeanor, and  upon  conviction,  the  person  guilty  shall 
be  fined  in  any  sum  not  less  than  one  hundred  nor  more 
than  two  hundred  and  fifty  dollars,  and  by  imprison- 
ment in  the  county  jail  not  less  than  ten  days  nor  more 
than  twenty-five  days.  Justices  of  the  peace  shall  have 
jurisdiction  of  any  misdemeanors  arising  under  this 
enactment. 

dii  Eection  embnMB  tho  entire  ut  of  October 25,  1S80,  entitled  "An  set 
to  prevent  tug-bosta  from  dismminatiDg  between  TsweU."  It  may  be  qnss- 
tioned  whether  the  praviaioD  against  Ttfntaifj  to  tow  ii  "exprened  in  the 
title  OF  properly  connected  therewith,"  u  required  by  secticm  20  of  utade 
4  of  the  oonstitutioD. 
cwt^i*.  IBM,  g  1976.  [717.]  If  any  person  shall  willfully  tear  down, 
alter,  or  deface  any  posted,  written,  or  printed  notice. 

Testing  down  '  J     r  '  •  c  i 

po«ted  noUce*.  posted  or  put  Up  in  pursuance  of  any  law  requiring  or 
authorizing  the  same  to  be  done,  before  the  time  for 
which  such  notice  is  given  has  expired,  such  person, 
upon  conviction  thereof,  shall  be  punished  by  imprison- 
ment in  the  county  jail  not  less  than  one  month  nor 
more  than  six  months,  or  by  fine  not  less  than  fifty  dol- 
lars nor  more  than  three  hundred  dollars. 
<M.n.vsn.%-2.  g  1977.  [717  a.]  Any  person  who  shall  willfully  de- 
Defapiuf,  etc,  face  or  obliterate   any  inscription  on  any  corner  or 

Inacrlpllon  on  ,     ,.  , 

corner  or  bpM-  bearing  tree,  or  shall  cut  down  any  bearing  tree,  or  de- 
stroy any  corner  of  a  survey  made  under  the  provisions 
of  the  law  defining  the  duties  of  county  surveyor,  shall 
be  liable  for  all  damages  to  the  persons  interested,  and 
also  be  subject  to  a  fine  of  not  less  than  fifty  nor  more 
than  five  hundred  dollars,  aud  be  liable  to  imprisonment 
in  the  county  juil,  if  the  circuit  court  so  decide. 
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OF  CRIMES  AGAINST  THE  FUBUC  BBALTB. 

i  197Q.  SelliDg  QDwholecome  proTuions. 

I  1979.  Adoltentiug  proviiiona. 

S  1980.  Adulterating  drag*. 

I  I9S].  PoUntiDg  water  naed  for  domostio  purpoten 

f  1682.  Sama  mbject, 

1 196a  Fenkltfi  jurudiotion. 

I  1684.  Bprckding  duigerons  diiMM. 

I  1S85.  Selling  poiion  without  labeL 

1 1986.  Rafonl  to  nibmit  sfaip  to  eiftmlnation. 

B  1987.  Negkot  of  Autj  by  health-officar. 

g  1978.    [718.]    If  any  person  shall  knowingly  sell  any  oet  w,  i«64, 

kind  of  diseased,  corrupted,  or  unwholesome  proviaiona,  — '■ 

whether  for  meat  or  drink,  without  making  the  same  fully  unwb'iewmo 
known  to  the  buyer,  such  person,  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  iu  the  county  jail  not 
less  than  three  months  hor  more  than  one  year,  or  by  fine 
not  less  than  fifty  nor  more  than  five  hundred  dollars. 

§  1979.    [719.]    If  any  person  shall  adulterate  for  the  p-Ttn.wu, 

purpose  of  sale   any  substance  intended   for  meat  or 

drink  with  any  substance  injurious  to  health,  or  shall  proTiiluu.'* 
sell  or  ofier  for  sale  any  substance  so  intended,  knowing 
the  same  to  be  so  adulterated,  such  person,  upon  convic- 
tion thereof,  shall  be  puuiabed  in  the  manner  provided 
in  section  1978  [718], 

§  1980.    [720.]    If  any  person  shall  adulterate  for  the  ooi.u,um, 

purpose  of  sale  any  drug  or  medicine,  in  such  manner  

as  to  render  the  same  injurious  to  health,  or  shall  know-  arui*.*''  "' 
ingly  sell  or  offer  for  sale  any  such  adulterated  drug  or 
medicine,  such  person,  upon  conviction  thereof,  shall  be 
punished  in  the  manner  provided  in  section  1978  [718], 
and  such  adulterated  drugs  or  medicines  shall  be  for- 
feited and  destroyed. 

g  1981.    Any  person  who  shall  put  any  sewerage,  drain-  Feb.:s,u»,iL 


in  connection  with  other  matter  will  corrupt  or  impair  poiiBtinE 
the  quality  of  any  well,  spring,  brook,  creek,  branch,  or  lurdomesUo 
pond  of  water,  which  is  used  or  may  be  used  for  domes- 
tic purposes,  shall  be  deemed  guilty  of  misdemeanor. 


lyGoogle 
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§  1982.  If  any  person  shall  put  any  dead  animal 
carcass,  or  part  tliereof,  excrement,  putrid,  nauseous, 
noisome,  decaying,  deleterious,  or  offensive  substance' 
into,  or  in  any  otiier  manner  not  herein  iiumed  l)croiil:', 
pollutes,  or  impairs  tlie  quality  of,  any  spring,  brook, 
creek,  branch,  well,  or  pond  of  water  which  is  or  may 
be  used  for  donieslic  purposes,  or  shall  put  any  such 
dead  animal  carcass,  or  part  thereof,  excrement,  putrid, 
nauseous,  noisome,  decaying,  deleterious,  or  offensive 
substance  within  one  half  mile  of  any  dwelling-house 
or  public  highway  and  leave  the  same  without  proper 
burial,  or,  being  in  the  possession  or  control  of  any  land, 
shflll  knowingly  permit  or  sulfer  any  such  dead  aniiiinl 
carcass,  or  part  thereof,  excrement,  putrid,  uamieons, 
noisome,  decaying,  deleterious,  or  offensive  substance 
to  remain  without  proper  burial  upon  such  premises, 
within  one  half  mile  of  any  dwelling-house  or  public 
highway,  whereby  the  same  becomes  offensive  to  the 
occupants  of  such  dwelling  or  the  traveling  public,  he 
shall  be  deemed  guilty  of  a  misdeuieunor, 

§  1983.     Any  person  violating  the  provisions  of  this 

'  act  shall,  upon  conviction,  be  fined  not  less  than  ten  nor 

more  than  fifty  dollars,  or  be  imprisoned  not  less  than 

five  days  nor  more  than  twenty-five  days,  or  by  both 

fine  and  imprisonment. 

Justices  of  the  peace  shall  have  jurisdiction  of  offenses 
committed  against  the  provisions  of  this  act. 

§1984.  [721.]  If  any  person  shall  inoculate  himself  or 
7     ;;      suffer  himself  to  be  inoculated,  or  shall  inoculate  another, 

read  log  dan- 

iDuidiieue-  with  the  small-pox  or  any  other  malignant  or  infectious 
disease,  within  this  state,  or  being  so   inoculated  shall 
come  within  this  state  with  the  intent  to  cause  the  preva- 
lence or  spread  of  such  disease  within  this  state,  such 
person,  upon  conviction  thereof,  shall  be  punished  by 
imprisonment  in  the  penitentiary  not  less  than  one  year 
nor  more  than  three  years. 
■.ui9.mu         11985.    [722.]    If  any  person  shall  sell  or  deliver  any 
niag  poiuD  *''s^"'c,  corrosive  sublimate,  prussic  acid,  orother  poison, 
iboui  label,   without  Laving  the  word  "poison,"  and  the  troe  nama 


JtulidlGtIon. 
Oct.1V,iaU, 
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thereof,  in  Euglisli,  written  or  printed  upon  a  label  at-  0cmp.i8u, 
tached  to  the  vial,  box,  or  parcel  containing  the  Bnme,  — - — —— 
such  person,  upon  conviction  thereof,  aball  be  punished  withuSfiuL™ 
by  a  fine  of  not  less   than   twenty  nor  more   than   one 
hundred  dollars. 

§  1966.    [723.]    It  shall  be  the  duty  of  every  ship-  Qet.».itTo.js, 
master  to  submit  his  sliip  loa  full  and  free  examiuation  R?fti.'Bi  to  cub- 
by the  health-officer,  and  to  obey  and  perform  all  the  *??'"'[!?"''" 
lawful  orders  and   directions  of  such  officer,  and  every  *"'"'■*'* 
ship-master  who  shall  fail  or  refuse  so  to  do,  or  who  shall 
permit   his  ship  to   enter  the  Columbia  River  with  the 
small-pox   ou  board,  without  displaying  a  yellow  flag, 
shall,  on  conviction,  he  fined  in  any  sum  not  exceeding 
three  huudred  dollars,  or  imprisoned  in  the  county  jail 
not  exceeding  three  months,  or  by  both  such  fine  and 
imprisonment. 

§  1987.  [724.]  If,  by  reason  of  the  negligence  or  in-  'd..  w- 
efficiency  of  the  healtli-officer,  any  contasious  disease  Nt-gisenre of 
shall  be  introduced  among  the  inhabitants  of  this  state, 
such  officer  shall,  ou  conviction,  be  fined  in  any  sum  not 
exceeding  one  thousand  dollars,  or  he  imprisoned  in  the 
county  jail  not  exceeding  three  months,  or  by  both  such 
fine  and  imprisonment. 

% 

CHAPTER  Xr. 

OF  CRIMES   AGAINST^  THE  PUBUC   REVENUE. 

g  198S.  AgeDtsof  foreigncorporatiacsdoingbasiDerawithoatmakiiigdepoaib 

S  19S9.  Selling  liqnor  wLthoat  license. 

3  1990.  Keeping  dsacB-houBe  without  licease. 

9  1991.  ProaecDtEon  for  same, 

*%  1992.  SheriCE  fftiling  tn  pay  over  tdnes. 

S  1993.  Officers  purchasing  connty  ordera  at  discount. 

^  1991.  Sheriff  faUely  returning  taxes  as  anpaid. 

S  1999.  Neglect  to  pay  over  or  return  delinquaato. 

§  199G.  Misapplication  of  moneya  coUfioted. 

S  1997.  Neglect  of  duty  id  pollecting  taxoa. 

3  I99S..  Neglect  of  bank  to  giro  list  of  depositors. 

I  1999.  N^lect  to  give  namee  of  bank  atockholderi. 

§  1988.    [725.]    No  foreign  corporation  or  association  D*o.i9,l'6^Sl. 
shall  be  permitted  to  transact  the  business  of  fire  or 
marine    iosurance,   brokerage,   or   express,    within    the 
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Docma»5.jL  limits  of  this  state,  without  first  complying  with  the 

ixentoi         provisions  of  section  2  of  the  act  to  regulate  and  tax 

doing  huBiT^g  foreign  corporations,  approved  October  21,  1864;  and 

lug  deposit,      every  person  acting  or  professing  to  act  as  agent  for 

such  foreign   corporation  or  association,   before   such 

compliance,  shall  be  guilty  of  a  misdemeanor,  and  on 

conviction  shall  be  punished  by  a  fine  not  exceeding 

one  thousand  dollars,  or  imprisonment  in  the  county 

jail  not  exceeding  one  year,  or  both,  at  the  discretion  of 

the  court. 

TI1I3  Bection,  as  it  appears  in  the  act  of  December  19,  1B6S,  hM  Uie  words 
"this  act,"  instead  of  "the  act  to  regulate  and  tax  foreign  corpiavtioni,  ^>- 
proTed  October  21, 1864";  but  the  section  in  the  text  trsa  enacted  oa  a  oeetion 
of  the  act  of  October  21,  1864,  amended;  so  the  reading  above,  whichis  talien 
from  the  compilation  of  IS72,  vaa  considered  correct  in  legal  effect  by  the 
3,  and  is  given  aa  saoh. 


LWsof. 


§  1989.     If  any  person  or  persons  shall  barter,  sell, 
o?1«ft  '^^  dispose  of  in  any  manner,  any  malt,  vinous,  or  spir- 

Pli^ ituous  liquors,  without  having  first  obtained  a  license 

S^^^SSt"**""  therefor,  as  provided  by  law,  such  person  shall  be  deemed 
ucenee.  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 

uor.u&        be  fined  not  less  than  two  hundred  and  fifty  dollars  nor 

more  than  five  hundred  dollars. 
oct.i2.iaHR      §  1990.  [727.]    Any  person  who,  within  the  meaning 
Keeping         of  the  act  to  regulate  hurdy-gurdy  dance-houses,  ap- 
w[thout  proved  October  22,  1864,  is  deemed  a'  keeper  of  a  public 

danee-bouse,  who  shall  fail  or  neglect  to  secure  a  license 
as  required  by  this  title,  shall,  on  conviction  thereof  be- 
fore any  justice  of  the  peace,  city  or  county  recorder,  or 
other  court  of  competent  jurisdiction,  in  a  suit  in  the 
name  of  the  state,  be  punished  by  a  fine  not  less  than 
five  hundred  nor  more  than  one  thousand  dollars,  and 
imprisonment  not  less  than  one  nor  more  than  six 
months. 

The  reference  in  this  section  to  the  act  of  October  22,  1864,  issabstitated  for 
thevorda  "this  act,"  following  the  compilation  of  1S7S.   This  and  the  next  tnc- 

ceediog  section  are  parts  of  that  act. 

Oct  23, 1864,  j7-      §  1991.   [728.]     It  shall  he  the  duty  of  the  sherifi"  of 
any  county  where  such  houses  are  kept  to  prosecute  the 
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suit  contemplated  by  section  1990  [727];   and   if  such  0cti2,igM,«7 
Bheri£f  shall  fail  or  neglect  to  prosecute  the  suit  men-  prosecation  oi 
tioned  in  this  section,  he  ahall,  on  conviction,  forfeit  the  !ngd«nce^ 
sum  of  five  hundred  dollars  for  eac^  and  everj  offense;  icBnte. 
provided,  however,  that  nothing  in  this  title  shall  he  so 
construed  as  to  prevent  any  person  from  prosecuting  the 
suit  mentioned  in  such  section. 

See  note  to  g  1900, 

§  1992.   [729.]    The  sheriff  shall  pay  over  all  moneys  oo(.2i,ibm,«i. 
collected  by  him  on  any  tax  list  in  his  hands  to  the  sbeHrrtopay 
treasurer  of  the  county  at  least  once  a  month,  taking  a  monihiyrpun- 
duplicate  receipt  for  the  same,  which  he  shall  file  with  notdoiuB 
the  clerk  of  the  county  court  of  his  county  immediately 
thereafter;  and  any  sheriff  failing  to  comply  with  the 
provisions  of  this  section  shall  be  deemed  guilty  of  mis- 
demeanor, and  upon  conviction  thereof  shall  be  fined  in 
a  sum  not  less  than  one  hundred  dollars  nor  more  than     . 
one  thousand. 

§  1993.    [730.]     No  county  oCBcer  shall,  either  directly  w..  j  7, 
or  indirectly,  purchase  or  receive  in  payment  of  taxes,  purohMini 
or  in  exchange,  or  otherwise,  in  any  manner  whatever,  Mad?sSiuS" 
any  county  orders,  or  any  demand  against  his  county,  o&ce".°  ^ 
for  a  claim  allowed  (by  the  proper  officer  to  allow  the 
same)  during  his  term  of  office,  for  a  less  amount  than 
that  expressed  on  the  face  of  such  order  or  demand; 
and  any  such  person  so  offending  shall,  on  conviction 
thereof,  be  fined  in  a  sum  not  less  than  one  hundred  nor 
more  than  three  hundred  dollars. 

g  1994.    [731.]     The  sheriff  shall,  on  payment  to  him  id..ta. 


of  any  tax,  if  required,  give  a  receipt  for  the  same,  and  shoriirratDn 
shall  note  on  his  tax-roll  the  payment  thereof;  and  if  unpaid 
any  such  sheriff  shall  willfully  return  as  unpaid  any  tax 
which  has  been  paid  to  him,  he  shall  be  deemed  guilty 
of  a  misdemeanor,  and  on  conviction  thereof  shall  be 
punished  by  fine,  which  fine  shall  not  exceed  five  hun- 
dred dollars,  or  by  imprisonment  not  to  exceed  six 
months,  or  both,  in  the  discretion  of  the  court. 
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Applying 
money  col- 
lei^ledtorol 


Neglect  of 

duf  7  In  tbe 

callectloQ,  etc. 


§  1995.  [732.]  Any  sheriff  who  shall  neglect  or  refuse 
to  pay  over  all  moneys  by  him  collected  for  taxes,  or 
shall  refuse  or  neglect  to  make  a  return  of  the  delinquent 
taxes  of  his  county,- as  required  in  the  act  to  provide  for 
the  collection  of  taxes,  approved  October  21,  1864,  shall 
be  liable  to  be  indicted  therefor,  and  upon  conviction 
may  be  punished  by  fine  not  less  thaln  one  hundred  nor 
more  than  one  thousand  dollars,  or  by  imprisonment 
not  less  than  six  months  nor  more  than  six  years,  or  by 
both,  at  the  discretion  of  the  court. 

§  1996,  [733.]  Whenever  any  moneys  shall  have  been 
collected  or  received  by  any  officer  for  any  distinct  and 
specified  object,  no  portion  of  them  shall  be  paid  or  ap- 
plied to  any  other  object  or  purpose,  without  due  author- 
ity, but  shall  be  kept  a  separate  found  for  sudi  specified 
object;  and  any  officer  failing  to  comply  with  the  provis- 
ions of  this  section  shall  be  liable  to  a  fine  not  exceed- 
ing five  hundred  dollars,  or  to  imprisonment  in  the 
county  jail,  not  exceeding  six  months, 

§  1997.  [734.]  Any  officer  who  shall  neglect  or  refuse 
to  perform  any  of  the  duties  imposed  on  him  by  the  act 
relating  to  the  assessment  and  collection  of  taxes,  passed 
January  27,  1854,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  on  conviction  shall  be  punished  by  a  fipe 
not  exceeding  five  hundred  dollars,  or  by  imprisonment 
in  the  county  jail  not  exceeding  one  year. 

' '  Tbe  Bct  relating  to  the  assesament  and  colleolJOD  of  taxss,  pused  Jaaau? 

27,  IS54,"  anbBtitDted  for  the  words  "  tbis  act." 

§  1998.  [735.]  If  any  president  or  directors  of  any 
bank  or  express  company  shall  fail  or  refuse  to  furnish 
a  list  as  stated  in  section  1  of  the  act  to  empower  asses- 
sors to  assess  bank  deposits,  approved  October  29,  1870, 
he  or  they  shall  be  fined  in  the  sum  of  five  hundred 
dollars. 

"The  act  to  empower,"  etc.,  lubstitntod  for  the  words  "this  act." 

§  1999.  [736.]  The  cashier  of  any  bank  in  this  state, 
who  shall  neglect  or  refuse  to  comply  with  the  pro\-ision3 
of  the  act  to  tax  the  stock  of  banks,  approved  November 
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20,  1870,  shall  forfeit  the  6um  of  one  thousand  dollars  Nov.  ao,  w 

for  each  ofiFense,  to  be  recovered  by  indictment,  for  the  — 

use  of  the  county,  city,  or  district  in  which  persons  or  Eiectingto 
parties  may  reside,  owning  shares,  as  aforesaid,  and  for  ofnBmeB,  ■ 
the  use  of  the  county  in  which  the  bank  may  be  located,  iioiiier». 
when  the  persons  or  parties  owning  shareB  therein  are 
not  residing  within  this  state. 
"  The  act  to  tax  Blocks,"  etc.,  inbatitated  for  the  words  "thia  Mt." 


CHAPTER  XII. 
OP  CRIMES  CONCERNING  THE  TELEGRAPH, 
g  3000.    Refosing  to  transmit  official  dispatch  in  time  of  war,  eto^ 
g  2001.     MalicioDs  iajnry  to  telegraph, 
g  2002.     Divulging  or  altering  dispatch. 
9  20O3.     Sending  or  deliveriDg  false  dispatch. 
g  2001.     Using  information  contained  in  dispatch, 
g  2005.     Delaying  or  retosing  to  send  dispatch. 
g  2006.     Opening  or  obtuning  dispatch  intended  for  wiotbw. 
g  2007.    "^king  infomwtioii  from  wiro,  eto. 
g  2008.     Bribing  operator  to  disclose  private  message, 
g  2009.     Using  mark  or  device  of  company. 

g  2000.   [737.]     In  consideration  of  the  right  of  way  octi7,iB«2.t«. 
over  public  property  herein  conceded,  every  telegraph  Refuging  to 
company  shall  be  bound,  on  application  of  any  officer  of  l"m"[Iit?he1^ 
this  state,  or  of  the  United  States,  in  case  of  any  war,  in-  "  " 
surrection,  riot,  or  other  civil  commotion,  or  resistance 
of  public  authority,  for  the  prevention  and  punishment 
of  crime,  or  for  the  arrest  of  persons  suspected  or  charged 
therewith,  to  give  to  the  communications  of  such  officers 
immediate  dispatch,  at  the  price  of  ordinary  communica- 
tions of  the  same  length;  and  if  any  officer,  agent,  oper- 
ator, or  eriiployee  of  any  such  company,  shall  refuse,  or 
willfully  omit  to  transmit  such  communications  as  afore- 
said, or  shall  designedly  alter  or  falsify  the  same,  for  any 
purpose  whatever,  the  person  so  offending  shall  be  liable 
to  indictment,  and  on  conviction  may  be  fined  or  im- 
prisoned, at  the  discretion  of  the  court. 

g  2001.   [738.]     If  any  person  shall  willfully  and  ma-  id..  >t. 
liciously  cut,  break,  or  throw  down  any  telegraph-pole, 
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Pot.  IT.  136^  tT.  or  any  tree  or  other  object  used  in  any  line  of  telegraph, 
mkUcIoub  or  shall  willfully  and  maliciously  hreak,  displace,  or  in- 
tSegiaph,  jure  any  insulator  in  use  in  any  telegraph  line,  or  shall 
willfully  and  maliciously  cut,  break,  or  remove  from  its 
insulators  any  wire  used  as  a  telegraph  line,  or  shall,  by 
the  attachment  of  a  ground  wire,  or  by  any  other  con- 
trivance, willfully  and  maliciously  destroy  the  insulation 
of  such  telegraph  line,  or  interrupt  the  transmission  of 
the  electric  current  through  the  same,  or  shall  in  any 
other  manner  willfully  and  maliciously  injure,  molest,  or 
destroy,  any  property  or  materials  appertaining  to  any 
telegraph  line,  or  belonging  to  any  telegraph  company, 
or  shall  willfully  and  maliciously  interfere  with  the  use 
of  any  telegraph  line,  or  obstruct  or  postpone  the  trans- 
mission, of  any  message  over  the  same,  or  procure  or 
advise  any  such  injury,  interference,  or  obstruction,  the 
person  so  ofifending  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall  be  punished  by  fine  not  to  exceed 
five  hundred  dollars,  or  imprisonment  not  to  exceed  six 
mouths,  or  by  both  such  fine  and  imprisonment,  in  the 
discretion  of  the  court;  and  shall  moreover  be  liable  to 
the  telegraph  company,  whose  property  is  injured  or  line 
obstructed,  in  a  sum  equal  to  one  hundred  times  the 
amount  of  actual  damages  sustained  thereby. 
M..  ts.  §  2002.  [739.]    If  any  officer,  agent,  operator,  clerk, 

DiTQtgiu  or  employee  of  any  telegraph  company,  or  any  other 
di»p«teb.  person,  sliall  willfully  divulge  to  any  other  person  than 
the  party  from  whom  the  same  was  received,  or  to  whom 
the  same  is  addressed,  or  his  agent  or  attorney,  any  mes- 
sage received  or  sent,  or  intended  to  be  sent,  over  any 
telegraph  line,  or  the  contents,  substance,  purport,  efi'ect, 
or  meaning  of  such  message,  or  any-  part  thereof,  or  shall 
willfully  alter  any  such  message,  by  adding  thereto  or 
omitting  therefrom  any  word  or  words,  figure  or  figures, 
so  as  to  materially  change  the  sense,  purport,  or  meaning 
of  such  message,  to  the  injury  of  the  person  sending  or 
desiring  to  send  the  same,  or  to  whom  the  same  was  di- 
rected, the  person  so  offending  shall  be  deemed  guilty  of 
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a  misdemeanor,  and  shall  be  punished  by  a  fine  not  to  Oct  it,  wa  (a 
exceed  one  thousand  dollars,  or  imprisonment  not  to  civnigiDs 

or  Ajt^Df 

exceed  one  year,  or  by  both  such  fine  and  imprisonment,  diw«e>u 
in  the  discretion  of  the  court;  provided^  that  when 
numerals  or  worda  of  number  occur  in  any  message,  the 
operator  or  clerk  sending  or  receiving  may  express  the 
same  in  words  or  figures,  or  in  both  words  and  figures, 
and  such  fact  shall  not  be  deemed  an  alteration  of  the 
message,  nor  in  any  manner  affect  its  genuineness,  force, 
or  validity. 

g  2003.   [740.]    If  any  agent,  operator,  employee,  in  M..aii. 


any  telegraph  oflGce,  or  other  person,  shall,  knowingly  sendins  or 
and  willfully,  send  by  telegraph,  to  any  person  or  per-  [•itedUpatoh. 
sons,  any  false  or  forged  message,  purporting  to  be  from 
such  telegraph  office,  or  from  any  other  person,  or  shall 
willfully  deliver,  or  cause  to  be  delivered,  to  any  person, 
any  such  message,  falsely  purporting  to  have  been  re- 
ceived by  telegraph,  or  if  any  person  or  persons  shall 
furnish  or  conspire  to  furnish,  or  cause  to  be  furnished, 
to  any  such  agent,  operator,  or  employee,  to  be  sent  by 
telegraph  or  to  be  so  delivered,  any  such  message,  know- 
ing the  same  to  be  false  or  forged,  with  the  intention  to 
deceive,  injure,  or  defraud  any  individual,  partnership, 
or  corporation,  or  the  public,  the  person  or  persons  so 
offending  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall  be  punished  by  a  fine  not  to  exceed  one  thousand 
dollars,  or  imprisonment  not  to  exceed  one  year,  or  by 
both  such  fine  and  imprisonment,  in  the  discretion  of 
the  court. 

§  2004.   [741.]     If  any  agent,  operator,  or  employee,  id-sio. 
in  any  telegraph  office,  shall,  in  any  way,  use  or  appro-  servuitot 
priate  any  information  derived  by  him  from  any  private  "«'ib  '°|^J5 
message  or  messages,  passing  through  his  hands,  and  i°  diBiwtoh. 
addressed  to  any  other  person  or  persons,  or  in  any  other 
manner  acquired  by  him,  by  reason  of  his  trust  as  such 
agent,  operator,  or   employee,  or  shall  trade  or  spec- 
ulate upon  any  such  information  so  obtained,  or  in  any 
manner  turn  or  attempt  to  turn  the  same  to  his  account, 
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Ort.17,  i»i,     profit,  or  advantage,  the  person  so  oSending  shall  be 

deemed  guilty  of  a  misdemeanor,  and  shall  be  punished 

comMoj         by  a  fine  not  to  exceed  one  thousand  dollara,  or  imprison- 

uilug  Infonna-     ■'  ,       i       ,  «  . 

in'di™!^**  ment  not  to  exceed  one  year,  or  by  both  such  fine  and 
imprisonment,  in  the  discretion  of  the  court,  and  shall 
also  be  liable,  in  treble  damages,  to  the  party  aggrieved, 
for  all  loss  or  injury  sustained  by  reason  of  such  wrong- 
ful act, 
M-tii-  8  2005.   [742.]    If  any  agent,  operator,  or  employee, 

B«ta^to  in  any  telegraph  office,  shall  unreasonably  and  'willfully 
insdiipatch.  refuse  or  neglect  to  send  any  message  received  at  suc.h 
office  for  transmission,  or  shall  unreasonably  or  willfully 
postpone  the  same  out  of  its  order,  or  shall  unreasonably 
and  willfully  refuse  or  neglect  to  deliver  any  message 
received  by  telegraph,  the  person  so  offending  shall  be 
deemed  guilty  of  a  misdemeanor,  and  may  be  punished 
by  a  fine  not  to  exceed  five  hundred  dollars,  or  imprison- 
ment not  to  exceed  six  months,  or  by  both  such  fine  and 
imprisonment,  in  the  discretion  of  the  court;  provided, 
that  nothing  herein  contained  shall  be  construed  to  re- 
quire any  message  to  be  received,  transmitted,  or  de- 
livered, unless  the  charges  thereon  shall  have  been  paid 
or  tendered,  nor  to  require  the  sending,  receiving,  or  de* 
livery  of  any  message  counseling,  aiding,  abetting,  or 
encouraging  treason  against  the  government  of  tbc 
United  States  or  of  this  state,  or  other  resistance  to  th? 
lawful  authority,  or  any  message  calculated  to  further 
any  fraudulent  plan  or  purpose,  or  to  instigate  or  en- 
courage the  perpetration  of  any  unlawful  act,  or  to  facil- 
itate the  escape  of  any  criminal  or  person  accused  of 
crime. 
M-.«a.  I  2006.   [743.]    If  any  person,  not  connected  with  any 

wrongiute  telegraph  ofBce,  shall,  without  the  authority  or  consent 
,  mt^'nieodea  of  the  person  or  persons  to  whom  the  same  may  be  di- 
rected, willfully  or  unlawfully  open  any  sealed  envelope 
inclosing  a  telegraphic  message,  and  addressed  to  any 
other  person  or  persons,  with  the  purpose  of  learning 
the  contents  of  such  message,  or  shall  fraudulently  rep- 
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resent  any  other  person  or  persons,  and  thereby  procure  oa  it,  1W2, 
to   be  delivered  to   himself,  any  telegraphic  message,  '■ 

WrongiuUy 

addressed   to  auch  other  person  or  persons,  with  the  obtaining  ai^ 

1-  r  >  p«tch  intended 

intent  to  use,  destroy,  or  detain  the  same  from  the  per-  RtfMwtuer. 
son  or  persona  entitled  to  receive  such  message,  the 
person  so  offending  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall  he  punished  by  a  fine  not  to  exceed 
one  thousand  dollars,  or  imprisonment  not  to  exceed  one 
year,  or  by  both  such  fine  and  imprisonment,  in  the 
discretion  of  the  court;  and  shall  moreover  be  liable  in 
treble  damages  to  the  party  injured,  for  all  loss  and 
damage  sustained  by  reason  of  such  wrongful  act. 

§  2007.  [744.]  If  any  person,  not  connected  with  any  m-.  1 1^ 
telegraph  company,  shall,  by  means  of  any  machine,  Taking  inioi- 
instrument,  or  contrivance,  or  in  any  other  manner,  wir«.<!t«- 
willfully  and  fraudulently  read  or  attempt  to  read  any 
message,  or  to  learn  the  contents  thereof,  whilst  the 
same  is  being  sent  over  any  telegraph  line,  or  shall  will- 
fully and  fraudulently  or  clandestinely  leam  or  attempt 
to  learn  the  contents  or  meaning  of  any  message,  while 
the  same  is  in  any  telegraph  office,  or  is  being  received 
thereat,  or  is  sent  therefrom,  or  shall  use  or  attempt  to 
use,  or  communicate  to  others,  any  information  so  ob- 
tained by  any  person,  the  person  so  ofiending  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be  punished 
by  fine  not  to  exceed  one  thousand  dollars,  or  imprison- 
ment  not  to  exceed  one  year,  or  by  both  such  fine  and 
imprisonment,  in  the  discretion  of  the  court. 

§  2008.   [745.]    If  any  person  shall,  by  the  payment  or  id.,(ii. 
promise  of  any  bribe,  inducement,  or  reward,  procure  Brfbing  dm* 
or  attempt  to  procure  any  telegraphic  agent,  operator,  or  pHvaw     °" 
employee  to  disclose  any  private  message,  or  the  con- 
tents, purport,  substance,  or  meaning  thereof,  or  shall 
offer  to  any  such  agent,  operator,  or  employee  any  bribe, 
compensation,  or  reward  for  the  disclosure  of  any  pri- 
vate  information  received  by  him,  by  reason  of  his  trust 
as  such   agent,  operator,  or  employee,  or  shall  use  or 
attempt  to  use  any  such  information  so  obtained,  the 
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Oct  17,1862,     person  so  offending  shall  be  deemed  guilty  of  a  mis- 

— demeanor,  and  shall  be  punished  by  fine  not  to  exceed 

torto^MJ^  one  thousand  dollars,  or  imprisonment  not  to  exceed 
mesuc^         one  year,  or  by  both  such  fine  and  imprisonment,  in  the 

discretion  of  the  court. 
M-tM.  §  2009.   [746.]    The  president  or   secretary   of    any 

U'Jntmuk  telegraph  company  in  this  state  may  file  in  the  ofGce  of 
company.  the  county  clerk,  in  which  the  principal  office  of  said 
county  is  situated,  a  copy  of  any  printed  blank  or  envel* 
ope,  picture  or  device,  used  or  intended  to  be  used  by 
said  company,  with  his  certificate  that  the  same  is  com- 
monly  used,  or  is  intended  so  to  be,  in  the  business  of 
said  company,  as  a  distinguishing  mark,  notice,  or  index 
of  said  business,  and  thereupon  such  blank,  envelope, 
picture,  or  device  shall  become  the  property  of  said 
cnmpany;  and  it  shall  not  he  lawful  for  any  person, 
unless  by  the  employment  or  permission  of  said  com- 
paoy,  to  print,  publish,  distribute,  or  use,  or  cause  to  be 
printed,  published,  distributed,  or  used,  either  of  them, 
or  any  copy,  counterfeit,  or  imitation  thereof.  Any 
person  willfully  ofiending  against  the  provisions  of  this 
section  may  be  punished  by  a  fine  not  to  exceed  five 
hundred  dollars,  or  imprisonment  not  to  exceed  six 
months. 
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nntary  absence  not  coonted. 
S  2020.     Treatment  and  employment  of  cooTiota  to  be  goremed  by  law  ng- 

nl&ting  prison  discipline;  what  to  be  specified. 
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5  2021.     JadgmeuC  of  icnpTiBonmeiit  in  the  pemteoti&ry  for  a  term  leu  than 

life,  effect  of. 
g  2022.     Judgment  of  impruoiiment  for  life,  effect  of. 
{  20S3.     PenoD  of  a  convict  under  the  protection  of  the  law. 
1 2024.     Sentence  of  imprisonment  in  county  jail,  commencement  and  termi- 

natiMkof. 
S  202S.     ErideDoe  given  by  a  penon  may  be  need  against  him  on  a  proaeon- 

tion  for  perjury. 
S  2026.     Comriction  of  crime  not  to  work  forfeiture  of  property;  lien  for 


i  2027.  Court  to  ascertain  and  impose  panishmenb 

%  2028.  In  prosecntioos  for  libel,  truth  may  be  given  in  eridanjie. 

5  2029.  Freanmption  in  case  of  injnrioos  publication. 

S  2030.  "  Dwelling-botiie, "  definition  of,  in  relation  to  araon. 

i  2031.  "Dwelling-boose,"  definition  o^  in  relation  to  burglary. 

1 2032.  "  Ni^t-time, "  definition  of,  in  relation  to  arson  and  bmglaij, 

9  2033.  Oartain  terms  presumed  to  be  ased  in  «  certain  sense. 

1 2034.  "  Willfully,"  import  oL 

S2036.  "Neglect,"  "negligence,"  "negligent,"  and  "negligently,"  iiii{inTt 

of. 

g  2036.  "  CoiTupUy,"  import  oL 

g  2037.  "Malice"  and  "maliciously,"  import oL 

i  2038.  "  Wrongfully, "  import  of. 

g  2039.  "Wantonly,"  import  of. 

S  ?M0.  "Knowingly,"  import  of. 

S20I1.  "SigDatnre,"what  it  inclndes. 

g  2042.  The  term  "  writing  "  includes  printing. 

§  2043.  The  term  "property"  includes  boHi  real  and  pononaL 

8  2044.  The  term  "  person,"  what  it  incladas. 

g  2015.  The  singular  number  includes  the  pluraL 

g  2046.  Masonline  gender,  what  it  comprehends, 

g  3047.  Intent  to  defraud,  what  snfBcient. 

I  2046.  Criminal  prosecution,  not  to  exclude  other  remedy  or  psksl^. 

g  2049.  Morbid  propensity  to  oommit  ciime. 

S  2060.  This  code  not  to  be  construed  as  a  penal  estate. 

§  2010.   [747.]     The  parties  to  crime  are  classified  as, —  oct.  is,  i»m. 

1.  Frincipala;  i — '■ 

_      .  .  Parties  to 

2.  Accessaries.  crimes.  pHn- 

g  20H.   [748.]    All  persons  concerned  in  the  commia-  scoesbsriot 
sion  of  a  crime,  whether  it  be  felony  or  misdemeanor,  "'*°"" — 
and  whether  they  directly  commit  the  act  constituting  £hS*de'med 
the  crime,  or  aid  and  abet  in  its  commission,  though 
not  present,  are  principals,  and  to  be  tried  and  punished  ugt.tts. 
as  such. 

g  2012.   [749.]    All  persons  who,  after  the  commission  id.,t<»i. 
of  any  felony,  conceal  or  aid  the  oS'ender,  with  knowledge 
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that  he  has  committed  a  felony,  and  with  intent  that  he 
-  may  avoid  or  escape  from  arrest,  trial,  conviction,  or 

punishment,  are  acceasariea. 

Accessarias.  —  The  distinction  be-  the  felon,  or  if,  knoiring  of  a  felonjr, 

tween  accesHaries  l>eEDra  the  fact  and  faili  to  make  it  knoim  to  tha  proper 

prindp^  ia  aboliahed,  and  the  for-  authorities,  he  will  not  bepouuhiible 

mer  may  now  be  indicted  ta  prin-  as  lui  ftccewarT  after  the  tact:   ITro 

cipala;  See  3  1289  [00],  anle,  ^.  776;  v.  CommamceallA,  26  Giatt.   957;  1 

and  it  i«  sufficient  in  an  indictment  Wharton's  Crim.    L.,   Sth  ed.,    -- 


against  one  who  waa  prewnt  aiding    242.     Neither  will  a  perwa  who  n 
and  abettinx  a  crime  to  charge  him    coiree  stolen  property  and  aii 
directly  with  the  crime  1  Slalev.  Kirk,    diapoaition  of  it,  knowing  i 


and  abettinx  a  crime  to  charge  him  coires  stolen  property  and  aidi  in  the 
directly  with  the  crime  1  Slalev.  Kirk,  diapoaition  of  it,  knowing  it  to  b« 
10  Or.  COS.  atolen,  be  chargeable  asauch:  Prcfple 


An  acceaaar;  after  the  fact  is  one  v.  Staiem,  40  CaL   599. 

who,  knowing  a  felony  to  have  been  test  wbeUier  one  is  accessary  after 

committed,   receives,   relieves,   com-  the  fact  is  to  consider  whether  what 

forts,  ora&sista  the  felon:  4Bla.  Com.  he  did  was  done  by  way  of  penonal 

37.     In  order  to  charge  a  penon  as  help  to  hia  principal,  with  the  view  of 

accessary  after  the  fact,  the    felony  enabling  hia  principal  to  elude  pun. 

most  be  completed,  he  mnat  know  the  ishmen^  the  kind  of  belp  (.ppearing 

felon  to  be  guilty,  and  he  must  receive,  to  be  unimportant":  I  Bishop's  Crim. 

relieve,  comfort  or  assist  him:  1  Ch.  L.,  6th  ed.,  sec.  G35.     At  the  common 

Crim.  L.  264;  1  Whart.  Crim.  L.,  8th  law,  the  conviction  of  one  who  has 

ed.,  sec.  241;    IFren  v.  CommoTivieaUh,  committed  tho   crime   must   prec«d* 

TGdvatt.  9aZ;  TuUyv.  ComnumuKoltli,  that  of   one   charged    as   accessary. 


11  Bash,  154;  Pe(^le  v.  IlawUns,   34  The  record  of  convicUon  oF  the  prin- 

CaL  IS2.     Knowledge  of  the  commis-  cipol  was  prima  fade  evidence  of  bi* 

NOn   of  the  felony  must  be  brought  gudt  against  a  person  charged  aa  a«- 

home  to  the  accused;  and  whether  he  cessary,  but  ha  might  ihow  that  the 

had  SQch  knowledge  is  always  aques-  principal  was  not  guilty:    1  Archb. 

tion   of    fact  for  the  jury:    Wren  v.  Crim.  PI.  78. 

CtmammtDealih,  26  Uratt.  956.     Any  By  statnte,  however,  iu  moat  of  the 

assiatttnce  given  to  one  known  to  be'  stBtM  the  offeosB  of  on  acoesauy  is 

a  felon,  in  order  to  hinder  bis  appro-  mode  sabatontive  and   independent, 

henaiou,  trial,  or  punishment,  is  auffi-  and  the  accessary  may,  under  such 

cicnt  to  make  a  man  acceasary  after  statutes,   be  tried  independently  ul 

the  fact;  aa  that  be  concealed  him  iu  the  principal,  tbongh  in  such  eaaea 

his  bouse,  or  shut  the  door  against  the  giiUt  of  the   principal  must  bs 

hisporsaera  until  he  should  have  an  alleged  and  proved;  Prltav.  Contmon- 

opportunity  to  escape;  or  took  money  vitalth,  126  Mass,  242;  State  v.  Cos- 

from  him  to  allow  him  to  escape;  or  *ady,  12  Kan.  660;  1  Whart.  Crim. 

supplied  him  with  money,  a  horse,  or  L.,  8th  ed.,  sec  237.     In  this  state  it 

other  necessaries,  in  order  to  enable  is  provided  by  statate  that  an  occes- 

him  to  escape;  or  that  the  principal  sory  to  the  commission  of  a  felony 

was  in  prison,   and  the    jaoler  waa  may  be  prosecuted,  tried,  and  pan' 

bribed  to  let  him  escape;  or  conveyed  iahed,  though  the  principal  may  be 

Inatmments  to  him  to  enable  him  to  neither    proaecuted    nor    trinl,   and 

break  prison.  though  t^  principal  may  have  b«n 

This   and    like  assistance    to  one  acquitted:   g  1290  [91],  anf^  p.  777; 

known  to  be  a  felon  will  constitute  see  People  v.  Netaba-ry,  20  CaL  439; 

one  an  accessary  after  the  fact:   2  People  v.   Btartt,  10  Id.   08.     It  is 

Hale  P.  C.  019,  021;  2  Hawk.  P.  0.,  said  that  ha  may  be   Indictod  and 

&  29,  sec.  26;  I  Wharton's  Crim.  L.,  tried    with  the    priucipal,   or   sepk- 

8th  cd.,  sec.  241;    Wita  v.  Common-  rately:    Id.;    People   v.   Camphtll,    40 

VKoUh,  26  Gratt.  956.     Merely  per-  Id.  129.     Tha  indictment  mnst  allege 

mitting  a  felon  to  escape  is  not  suffi-  that  the  crime  of  the  principal  was 

cient  to  impute  guilt  to  the  party  so  committed  before  It  waa  found  and 

doing;  2  Hale  P.  C.  019.     Soil  a  per-  pieaented:   Peopie   v.    Thrall,   50  Id. 

^             son  agree  for  money  oot  to  prosecute  415. 

^  §  2013.   r750.]     In  misdemeanor,  there  are  do  acces- 
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§  2014.   [751.]     Except  in  C£tse8  where  a  different  pun-  og^w.  vu. 

ishment  is  prescribed  by  law,  an  accessary  to  a  felony, 

upon  conviction  thereof,  shall  be  punished  by  imprison-  now  pnaiitied. 

ment  in  the  penitentiary  not  less  than  one  year  nor  more 

than  five  years,  or  by  imprisonment  in  the  county  jail 

not  less  than  three  months  nor  more  than  one  year,  or 

by  fine  not  less  than  one  hunted  dollars  nor  more  than 

five  hundred  dollars. 

§  2015.   [752.]     No  person  ia  punishable  for  an  omis-  id-taas. 
sion  to  perform  an  act,  where  such  act  has  been  per-  Peraonnot 

*^  '  '^         punlthable  for 

formed  by  another  person   acting  in  his  behalf,  and  5?h^pS^ 
competent  by  law  to  perform  it.  ISSfhlr'" 

§  2016.   [753.]    Whenever,  by  any  law  of  this  state,  iA..im. 
an  act  is  declared  to  be  a  misdemeanor,  and  no  punish-  "u'^f^*"^'- 
ment  is  prescribed  therefor,  the  person  committing  the  ™';^J{;|J"^j^ 
same,  upon  conviction  thereof,  shall  be  punished  by  im-  p'*"'"»^- 
prisonment  in  the  county  jail  not  more  than  one  year,  uor.  wl 
or  by  fine  not  more  than  five  hundred  dollars. 

Vliea   act   is   ptobibited    by    iebed  aa  a   miEdemeuuir:   Slate  t. 
lair,  but  no  pnniahment  u  provided,     Qaant,  13  Or.  1 16. 
tha  doing  of  the  &ct  cannot  be  pnn- 

g  2017.   [754.]     If  any  person  attempts  to  commit  any  id.,  i«sn. 
crime,  and  in  such  attempt  does  any  act  towards  the  Attamptto 

.  commit  crini«: 

commission  of  such  crime,  but  fails  or  is  prevented  or  puoiBhmeot ot 
intercepted   in   the   perpetration   thereof,  such  person, 
when  no  other  provision  is  made  by  law  for  the  punish- 
ment of  such  attempt,  upon  conviction  thereof  shall  be 
punished  as  follows; — 

1.  If  the  crime  so  attempted  be  punishable  by  impris- 
onment in  the  penitentiary  or  county  jail,  the  punish- 
ment for  the  attempt  shall  be  by  like  imprisonment, 
as  the  case  may  be,  for  a  term  not  more  than  half  the 
longest  period  prescribed  as  a  punishment  for  such 
crime; 

2.  If  the  crime  so  attempted  be  punishable  by  fine, 
the  punishment  for  the  attempt  shall  be  by  fine,  not 
more  than  half  the  amount  of  the  largest  fine  prescribed 
as  a  punishment  for  such  crime. 
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g  2018.  [755.]  Section  2017  [764]  must  not  be  con- 
-  atmed  to  protect  a  person  who,  in  attempting  unsuc- 
cessfully to  commit  a  crime,  accomplishes  another  and 
different  crime,  whether  greater  or  less  in  guilt,  from 
suffering  the  punishment  prescribed  by  law  for  the  crime 
committed. 

g  2019.  [756.]  When  a  person  is  sentenced  to  im- 
imDiEsoLmaiit  prisoumcnt  in  the  penitentiary,  his  term  of  confinement 
UKvTwben  It'  therein  commences  from  the  day  of  his  delivery  at  such 
coDunences.  prjeon  to  the  proper  officer  thereof,  and  no  time  during 
abEsocenoc  which  such  person  is  voluntarily  absent  from  such  peni- 
tentiary can  be  estimated  or  counted  as  a  part  of  the 
term  for  which  such  person  was  sentenced. 

[757.]    A  judgment  of  impriBonment  in  the 


TudinneDtoi     penitentiary  need  only  specify  the  duration  of  such  con- 

Imprlwumelrt   '  ■'  /        i 

In  peniien-      finemcnt,  and  thereafter  the  manner  of  the  confinement 
■pMit7.  amj  tiig  treatment  and  employment  of  the  person  so  s«n> 

tenced  shall  be  regulated  and  governed  by  whatever  law 
may  be  in  force  prescribing  the  discipline  of  the  peniten- 
tiary, and  the  treatment  and  employment  of  persons  sen* 
tenced  to  confinement  therein. 
10-.  fm.  g  2021.   [758.]    A  judgment  of  imprisonment  in  the 

jQdgmeDt  of  '  penitentiary  for  any  term  less  than  for  life  suspends  all 

ImpruoomeDt     -,,,,  _,  ,  1*.- 

fSrStira'iS'  ^'^^  ^^^^^  rights  of  the  person  so  sentenced,  and  forfeits 
to^uie,         all  public  offices  and  all  private  trusts,  authority,  or 
power  during  the  term  or  duration  of  such  imprison- 
ment. 
M-^TO-  g  2022.   [759.]     A  person  sentenced  to  imprisonment 

Judgment  ot    in  the  penitentiary  for  life  ia  thereafter  deemed  civilly 
for^e.  dead. 

iii.,}7(g.  g  2023.  [760.]    The  person  of  a  convict  sentenced  to 

imprisonment  in  the  penitentiary  is  under  the  protection 


the  protection  of  the  law,  and  any  injury  to  his  person  not  authorized 
by  law  is  punishable  in  the  same  manner  as  if  he  was 
not  convicted  or  sentenced. 

M-.tTot.  g  2024.   [761.]     The  commencement  and  termination 

of  a  sentence  of  imprisonment  in  the  county  jail  is  to  be 
ascertained  by  the  rule  prescribed  in  section  2019  [756], 


chvGoogle 


Ch.  XIII.  §  2027.]    PROVISIONS  IN  RELATION  TO  CEIMES.  997 

and  the  manner  of  auch  confinement  and  the  treatment  oct  i^  we*, 
of  persona  so  sentenced  shall  be  governed  by  whatever  a^men,.,.,), — 
law  may  be  in  force  prescribing  the  discipline  of  county  {"oollniyisli' 

jails.  ss?v\"r  ■ 

§  2025.   [762.]    Any  section  of  this  code  which  de-^™'^'''' 

clares  that  evidence  obtained  upon  the  examination  of  g^j^ence 

a  person  as  a  witness  shall  not  be  received  against  him  |l,*|oJ'^ty  \m 
in  .a  criminal  proceeding,  does  not  forbid  such  evidence  hi^olf*"'" 
being  proved  against  such  person  upon  any  proceedings  Fo^I«r)u^]^ 
founded  upon  a  charge  of  perjury  committed  by  such 
person  in  such  examination. 

g  2026.   [763.]     No  conviction  of  any  person  for  crime  id.,S706. 
works  any  forfeiture  of  any  property,  except  in  cases  conTiction  0/ 
where  the  same  is  expressly  provided  by  law;  but  in  all  ""/^f'"''^"" 
cases  of  the  commission  or  attempt  to  commit  a  felony,  p'op*''!'' 
the  state  has  a  lien,  from  the  time  of  such  commission 
or  attempt,  upon  all  the  property  of  the  defendant,  for 
the  purpose  of  satisfying  any  judgment  which  may  be 
given  against  him  for  any  fine  on  account  thereof,  and 
for    the  costs   and  disbursements  in  the   proceedings 
gainst  him  for  such  crime. 

State  luM  lien  oa  property  of  What  is  a  roaBonabla  time  depends  on 

felon:    See  this  section  foUowad  in  circumatencea,  l>iit  in  no  case  would 

Whitley  v,   Mur^tg,  5  Or.  328.     Bnt  the  entry  be  within  »  reaaoiuible  time 

inch  lien  will  not  &tt^h  to  property  ir>iiot  mode  before  the  next  term  of 

held  by  the  person  convicted,  as  a  court:  State  v.  Mmidt,  7  Id.  80.     This 

homestead  settlement  while  the  title  lien  may  be  enforced  by   execution 


1  the  general  government:  where  the  property  has  not  been  dis- 
'Neil,  fid.  141.  The  judg-  posed  of;  bat  where  disposed  of  b- 
r  Costa   and    dUborsementa    fore  execntiou,  the  lien  may  be  e 


must  be  entered  within  a  reasonable  forced  by  solt  in  eqnity:  Id.    Where 

time  after  conviction  to  constitute  it  the  property  has  been  disposed  of  it  is 

a  lien,  and  unless  this  is  done  a  pur-  chargeable  with  the  encambrance  in 

chaser  in  good  faith  will  take  the  the  inverse  order  of  alienation:  Knott 

property  discbftiged  from   the    lien.  v.  Sham,  C  Id.  482. 

§  2027.   [764.]    The  several  sections  of  this  code  which  ia.,^i« 


declare  certain  crimes  to  be  punishable  as  therein  men-  ^°'^5,'{'„g 
tioned  devolve  a  duty  upon  the  court  authorized  to  pass  '  ngjfjniet 
sentence,  to  determine  and  impose  the  punishment  pre- 
scribed, and  whenever  such  punishment  is  left  undeter- 
mined between  certain  limits  or  kinds,  to  determine  the 
punishment  to  be  infiicted  in  a  particular  case. 
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Tftr.II. 


Id  proseou- 
Uons  for  libel. 


"  I>weUlDg' 

(lon'ot,  In  ibU^ 
tloD  to  anon. 


houee,"  deflol- 


iirelllDg' 
UBC,"  defli 
-  n  o>,  In 


CerlBin  terms 


cenlly." 


§  2028.  [765.]  In  all  criminal  prosecutions  for  libel, 
the  truth  may  be  given  in  evidence,  and  if  it  shall 
appear  to  the  jury  that  the  matter  charged  as  libelous  is 
true  and  was  published  with  good  motives  and  justifiable 
ends,  the  defendant  must  be  found  not  guilty. 

§  2029.  [766.}  An  injurious  publication  is  presumed 
to  have  been  malicious  if  no  justifiable  end  or  good 
motive  is  shown  for  making  it. 

§2030.  [767.]  Any  building  is  deemed  a  "dwelling- 
house"  within  the  meaning  of  the  sections  of  this  code 
defining  the  crime  of  arson,  any  part  of  which  has 
usually  been  occupied  by  any  person  lodging  therein  at 
night. 

§  20S1.  [768.]  Any  building  is  deemed  a  "dwelling- 
house"  within  the  meaning  of  the  sections  of  this  code 
defining  the  crime  of  burglary,  any  part  of  which  has 
usually  been  occupied  by  any  person  lodging  therein  at 
night,  and  any  structure  joined  to  and  immediately  con- 
nected with"  such  building. 

§  2032.  [769.]  The  words  "night-time,"  when  used 
in  this  code  in  reference  to  the  commission  of  the  crimes 
of  arson  or  burglary,  include  the  period  between  sunset 
and  sunrise. 

§  2033.  [770.]  Whenever  the  terms  mentioned  in 
the  following  sections  are  employed' in  this  code,  they 
are  deemed  to  be  employed  in  the  senses  hereafter  affixed 
to  them,  except  when  a  different  sense  plainly  appears. 

§2084.  [771.]-  The  term  "willfully,"  when  appHed  to 
the  intent  with  which  an  act  is  done  or  omitted,  implies 
simply  a  purpose  or. willingness  to  commit  the  act  or 
omission  referred  to,  and  does  not  require  any  intent 
to  violate  law,  to  injure  another,  or  to  acquire  any  ad- 
vantage.     ' 

"  Willfully  "  is  oqnivalent  to  "  knowingly  ":   Wony  v.  Atloria,  13  Or.  5SS. 

g  2035.  [772.]  The  terms  "neglect,"  "negligence," 
"negligent,"  and  "negligently,"  when  so  employed,  im- 
port a  want  of  such  attention  to  the  nature  or  probable 
consequences  of   the  act  or  omission  referred   to,  as  a 
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prudent  man  ordinarily  bestows  in  acting  in  his  own  J*^"-  ^**' 
concerns. 

§  2036.    [773.]    The  term  "corruptly,"  when  so  em- id-.} 71a. 
ployed,  imports  a  wrongful  design  to  acquire  some  pecu-  |i^f™P['''" 
niary  Or  other  advantage  to  the  person  guilty  of  the  act 
or  omission  referred  to.    * 

§  2037.    [774.]       The  terms    "malice"   and  "  mali-  "-Jtit. 
ciously,"  when  so  employed,  import  a  wish  to  vex,  annoy,  ""^icfous'iy?- 
or  injure  another  person,  established  either  by  proof  or  '""p""  "'■ 
presumption  of  law, 

§2038.  [775.]     The  term  "wrongfully,"  when  applied  ".,  tna. 
to  the  commission  of  an  act,  implies  simply  that  the  act  toj^nlSj"''" 
was  done  in  violation  of  right  or  without  authority  of  law. 

[776.]    The  term  "wantonly,"  when  applied  u..in 


to  the  commission'  of  an  act,  implies  that  the  act  was  \'^^^^}^" 
done  with  a  purpose  to  injure  or  destroy  without  cause 
and  without  reference  to  any  particular  person. 

I  2040.    [777.]     The  term  "  knowingly,"  when  so  im-  ""^^ 


plied,  imports    only  a  knowledge   that   the    facts  exist,  'i^^nol'^^'" 

which  bring  the  act  or  omission  within  the  provisions 

of  this  code,  and  does  not  require  any  knowledge  of  the  — ^ 


unlawfulness  of  such  act  or  omission.  wbStH 

§2041.   [778.]    The  term  "signature,"  includes  any  ^^ 

name,  mark,  or  sign  written  with  intent  to  authenticate  ^^j^^ 

any  instrument  or  writing.  Saef " 

§  2042.   [779.]     Theterm  "writing"  includes  printing.  J'^"""^ 

§  2043.   [780.]     The  term  "property"  includes   both  ^7^ 

real  and  personal  property.  iiKuti^^'tooi. 

§  2044.-  [781.]    The  word  "person"  includes  corpora-  J^JI^i, 
tions  as  well  as  natural  persons;  and  where  such  word  is  id.,  ^th. 
used  to  designate  the  party  whoso  property  may  be  the  Theierm-pw- 
Bubject  of  a  crime,  it  included  this  state,  any  other  state,.  laoludet 
government,  or  country,  which  may  lawfuy.y  own  any 
property  in  this  state,  and  all  municipal  or  public  cor- 
porations, and  private  corporations,  as  weU  as   indi- 
viduals. .  "■■  i  ""■ 

g  2046.   [782.]    The   singular    number    includes  the  ^^J^T"" 
plural,  and  the  plural  the  singular.  pISlliL''"" 
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0A19.MH         g  2046.   [783.]    Words  used  in  the  masculine  gender 

—  comprehend  aa  well  the  feminine  and  the  neuter. . 

'*™"*'h'«^       S  2047.   [784.]    Whepsver,  by  any  provision  of  this 
Id.,  (nr.        code,  an-inte'nt  to  defraud  is  necessary  to  constitute  a 
tutentto         crime,  it  ia  sufficient  if  an  intent  appears  to  defraud  any 
•ufBeient.        peison,  faody  politic,  or  corporation  whatever. 
H-.  tWB.  §  2048.    [786.]     The  omission  to  specify  or  affirm  in 

SnT'li'ion  *^'^  ^°^^  ^^y  liability  to  any  damages,  penalty,  or  forfeit- 
otoer^reinedy'  **'*»  ^^  other  remedy  imposed  by  law,  and  allowed  to  bo 
oipeuit;.  recovered  or  enforced  in  any  civil  action  or  proceeding, 
for  any  act  or  omission,  declared  punishable  herein,  does 
not  affect  any  right  to  recover  or  enforce  tho  same. 
M.,  jBB.  g  2049.    [786.]    A  morbid  propensity  to  commit  pro- 

uoTbia  bibited  acts,  existing  in  the  mind  of  a  person,  who  is 

propenaltr  to  r  o  i  ' 

commit  orim*.  not  sbown  to  have  been  incapable  of  knowing  the  wrong- 
fulness of  such  acts,  forma  no  defense  to  a  prosecution 
therefor. 
Id.,  two.  %  2050.   [787.]    The  rule  of  the  common  law  that  pe- 

™S^lt?uid  "^^  statutea  are  to  be  atrictly  construed  has  no  applica- 
■j^^OT*!       t,ipQ  t(j  tijig  code,  but  all  ita  provisions  are  to  be  construed 
according  to  the  fair  import  of  their  terme,  with  a  view 
to  effect  its  objects  and  to  promote  juatice. 

"This  code."  —  This  u  the  last  (action  of  the  "Act  to  prorida  aCodaoT 
CrimiDftl  Frooednre,  approTed  Ootober  19,  186^"  enbnwing  in  ttii*  ooa^fla- 
tion  all  thoM  Mctioiu  wbicb  appear  ia  tba  mar^Bal  MforaiUMa  to  tba  puts 

of  tbataot 
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APPENDIX. 


REFEERED  TO  IN  SECTION  1270  [71]  OP  THIS  CODE,  AITD 
CONTAINING  TEE  MANNBB  OF  STATING  THE  ACT  CON- 
STITUTING THE   CRIME. 

[The  nuumer  of  Bteting  the  acta  ccmrtitatiDg  a  criioe,  here  pnmded, 
are  declared  by  S  1270  jTl]  to  be  sufficient,  in  all  cases  where  applicable.  In 
State  V.  Spmcer,  S  Or.  IG2,  it  is  held  that  these  forms  are  sufficient  where 
qiplicable.  Id  State  v.  Dodioa,  4  Id.  61,  the  counsel  contended  that  the  ^>- 
pendix  oontaining  these  forma  was  not  part  oC  the  statute,  and  that  they 
wore  not  anfficient;  bat  the  court  held  that  the  position  was  not  welt  taken.] 

No.  1.  0 

In  an  indictTnent  for  murder. 
Purposely  and  of  deliberate  and  premeditated  malice, 
■  killed  C  D  by  (shooting  him  with  a  gun  or  pistol,  or  by 
administering  to  him  poison,  or  by  pushing  him  into 
the  water  whereby  he  was  drowned,  or  by  throwing  him 
^m  the  window  of  a  building,  or  by  means  unknown 
to  the  grand  jury,  as  the  case  may  be). 

No.  2. 
In  an  ijidiclTnent  for  murder  eommittea  m  the  eommiaaion 

or  attempt  to  commit  rape,  arson,  robbery,  or  burglary. 

Was  engaged  in  the  commission  (or  attempt  to  com- 
mit,  as  the  case  may  be)  of  arson,  by  (stating  it,  as  in  an 
indictment  therefor).  And  the  said  A  C,  while  engaged 
in  the  commission  (or  attempt  to  commit,  as  the  case 
may  be)  of  such  arson,  by  his  act  killed  C  D,  by  (striking 
him  with  a  club,  or  by  other  means,  or  means  unknown 
to  the  grand  jury,  to  be  stated  as  in  No.  1). 
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No.   3. 

In  an  indictment  for  murd&r  in  tJu  aeeond  degnt. 

Purposely  and  maliciooaly  killed  0  D  by  (shooting 

him  a  gun  or  pistol,  or  by  other  means,  to  be  stated  as 

in  No.  1). 

No.  4. 

/n  an  indictinent  Jot  •mv/rder  in  the  second  degree  commiikd 

in  the  commisaion  or  atteTiipt  to  commit  a  felony. 

Was  engaged  in  the  commission  (or  attempt  to  commit, 

as  the  case  may  be)  of  the  following  felony  (stfriing  it, 

as  in  an  indictment  therefor)-. 

And  the  said  A  B,  while  engaged  in  the  commiBsion 
(or  attempt,  as  the  case  may  be),  by  his  act  killed  C  D, 
by  (striking  him  with  a  club,  or  by  other  means,  to  be 
Btsted  13  in  No.  1). 

No.  5. 
In  an  indictment  for  mamlaughter. 
Voluntarily  killed  0  D  by  (shooting  him  with  a  gun 
or  pistol,  or  by  other  means,  to  be  stated  as  in  No.  1). 

No.  6. 
Manslaughter  by  assisting  another  to  commit  aelf-mwder. 
Purposely  and  deliberately  assisted  or  procured  oue  C  D 
to -commit  self-murder,  which  crime  the  said  C  D  then 
and  there  committed,  by  (hanging  himself  by  the  neck 
until  he  was  dead,  or  by  other  means,  to  be  stated  as  in 
No.  1). 

No.  7. 

Jft  on  indictment  for  rape. 

Forcibly  ravished  C  D,  a  woman  of  the  age  of  fourteen 

years  or  upwards,  or  carnally  knew  a  female  child  under 

the  age  of  fourteen  years  (as  the  case  may  be). 

No.  8. 

In  an  indictment  for  arson. 

Willfully  and  maliciously  set  fire  to  (or  burned)  in  the 

night-time,  a  dwelling-house  of  another,  namely  C  D  for 

whose  name  is  unknown  to  the  grand  jury). 
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iTD.  a.  ^ 

In  an  mdictment  for  robbery. 
Feloniously  took  a  gold  watch  (or  as  the  case  may  be) 
from  the  person  of  C  D  ^d  against  his  will,  by  violence 
to  his  person  (or  by  putting  him  in  fear  of  some  imme- 
diate injury  to  >  '-^  person). 

No.  10. 
Robbery,  being  armed  with  a  dangeroua  weapon. 
Being  armed  with  a  dangerous  weapon,  did  commit 
an  assault  upon  one  G  D,  with  intent,  if  resisted,  to  kill 
or  wound  the  said  0  D,  and  then  and  there  feloniously 
took  a  gold  watch  (or  as  the  case  may  be)  from  the  per- 
son of  the  said  0  D,  and  against  his  will. 

No.  11. 

In  an  indictment  for  larceny. 

Feloniously  took  and  carried  away  a  gold  watch  (or 

as  the  case  may  be),  the  personal  property  of  0  D  (or  of 

a  person  whose  name  is  unknown  to  the  grand  jury),  of 

the  value  of  more  than  thirty-five  dollars. 

No.  12. 
Larceny  in  a  dweUing-houae. 
Feloniously  took  and  carried  away  in  a  dwelling-house 
(or  other  bouse,  ship,  or  boat,  as  the  ease  may  be)  a  gold 
watch  (or  as  the  case  may  be),  the  personal  property  of 
G  D  (or  of  a  person  whose  name  is  unknown  to  the 
grand  jury). 

No.  13. 
In  an  indictTnent  for  burglary. 
Broke  and  entered  in  the  night-time,  a  dwelling-house, 
in  which  there  was  at  the  time  a  human  being,  namely, 
one  G  D  (or  whose  name  is  unknown  to  the  grand  jury, 
as  the  case  may  be),  with  intent  to  commit  larceny  (or 
other  crime  describing  it  generally)  therein,  by  forcibly 
bursting  or  breaking  the  wall  (or  an  outer  door,  or  a 
window,  or  a  shutter  of  a  window)  of  such  house  (or  as 
the  case  may  be). 
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No.  14. 
t/  after  entering  with  intetd  to  amvai  mw. 
Having  entered  in  the  night-time  a  dwelling-h(HUe,m 
which  there  was  at  the  time  a  human  being,  namely, 
one  C  D  (or  whose  name  is  unknown  to  the  grand 
jury,  as  the  case  may  be),  with  intent  to  commit  laiceny 
(or  other  crime,  describings  it  generally)  therein,  btole 
such  dwelling-house,  by  forcibly  bursting  or  breaking 
the  w&ll  (or  by  other  means  to  be  stated  as  in  No.  13), 
or  (following  the  words  therein),  was  armed  vrilh  a 
dangerous  weapon  therein,  or  committed  an  assault  npon 
0  D,  a  person  lawfully  then  in  such  house. 

No.  15. 
In  an  indictment  Jot  forgery. 
Forged  (or  falsely  mado,  altered,  or  counterfeited,  or 
as  the  case  may  be)  an  instrument  purporting  to  be  (or 
being)  the  last  will  and  testament  of  C  D,  devising  cer- 
tain property,  with  intent  to  defraud  or  injure. 

No.  16. 
Forged  a  certificate  purporting  to  have  been  issued  by. 
J  C,  an  officer  duly  authorized  to  make  such  certificate, 
of  the  acknowledgment  of  C  D  of  the  execution  by  him, 
of  a  conveyance  to  E  F  of  certain  real  property,  with 
intent  to  defraud  or  injure. 

No.  17. 

Counterfeited  a  gold  (or  silver)  coin  of  the — 

of  Mexico,  called  a  dollar,  which  was  at  that  time  cor- 
rent  by  law  or  usage  within  this  state. 

No.  18. 

In  an  indictment  for  perjury. 

On  bis  examination  as  a  witness,  duly  sworn  to  testify 

the  truth,  in  the  trial  of  an  action  at  law  in  the  court  of 

,  between  C  D,  plaintiff,  and  E  F,  defendant,  which 

court  had  authority  to  administer  said  oath,  he  testified 
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falsely,  that  (stating  the  facts  alleged  to  be  false),  the  oct.as.is 
matters  so  testified  being  material,  and  the  testimony 
being  willfully  false. 

No.  19. 
In  an  indictment  for  polygamjf. 
Haying  a  wife  then  living,  unlawfully  married  one 
C  D,  or  unlawfully  lived,  and  cohabitated  with  one  C  D 
as  his  wife. 

No.  20. 

In  an  indictment  for  libel. 

Published  or  caused  to  be  published  in  a  newspaper 

called  the ,  the  following  libel  concerning  0  D 

(stating  the  matter  published). 

No.  21.  " 
In  an  indiclment  for  ataavU  and  battery. 
'faulted  and  beat  0  D. 
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CIVIL  AND  CRIMINAL  PROCEDURE  IN 
JUSTICES'  COURTS. 


CHAPTER  -I. 
OP  JUiOSDICTION  OF  JUSTICES'  CODETS. 
S  S051.     Civil  jmisdictioii  of  juaticea'  courts. 
%  2052.     Criminnl  jurudictioa  of  a  jiutica's  court. 
9  2053.     When  crims  is  triable  in  a  justice's  court. 


g  2051.  [1.]     The  civil  jurisdiction  of  justices'  courts,  ocLai.i8M, 
and  by  whom  and  where  and  how  holden,  is  prescribed  - 


by  the  title  IV.  of  chapter  XI.  of  the  C!ode  of  Civil  Proce-  Hlnij'ju'Sfui'';' 
,•'  '  court.; 

dure. 

."An  act  to  legnlate  the  civil  and  crimin*!  procedore  in  jasticas'  courts," 

of  which  this  is  S  1,  took  effect  on  May  1,  1S65,  aa  provldsd  in  3  133  tbereoL 

See  sections  2175  to  21S3,  in  which  jnrisdictioiL  of  eeztoin  civil  causes  not 

embrac«d  ia  title  4  of   chapter   11  is  speciaUy  coaferred  upon   josticei' 

§  2052.   [2.]     A  justice's  court  has  jurisdiction  of  the  Dee, la. ia6&.si. 
following  crimes  committed  or  triable  in  their  respective  criminal luris- 

,.  dictionofa 

counties: —  justices  court. 

1.  Larceny,  where  the  punishment  therefor  may  be 
imprisonment  in  the  county  jail  or  by  fine; 

2.  Assault,  and  assault  and  battery,  not  charged  to 
have  been  committed  with  intent  to  commit  a  felony,  or 
in  the  course  of  a  riot,  or  with  a  dangerous  weapon,  or 
upon  a  public  officer  in  the  discharge  of  his  duties; 

3.  Of  any  misdemeanor  defined  and  made  punishable 
by  sections  1788  [575],  1789  [576],  and  1790  [677]  of  the 
Code  of  Criminal  Procedure; 

-  4.  Of  any  misdemeanor  defined  and  made  punishable 
by  sections  1888  [666],  1889  [6G7],  1890  [668],  and  1901 
[678]  of  such  code; 
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uzroors  asd  filis  op  a  jcsikes  codbt.  -|Cb.a 

r  ;:Jj'fer::ear-jr  denned  uid  made  pnnisliable 
r  aaj  ;rcTi5ic:i3  ci  seetiias  19T2|715].  1973  [716],  aad 

ii=<icdeanoT  de&ned  snd  made  punishable 
i:*^  :;o.S-3j,  1910  [6S61 1935  [687],  anrf  1927 
^■>5C*T  01  sScL  ec'i-i:  p'Tivid^d,  that  in  case  of  assanJt,  and 
aBBATil:  a:ii  toiiery,  over  vbich  a  justice's  court  has 
j-^Tjii: ni Tz.  a  priiii=h=ient  mar  be  imposed  by  fine  of 
n  jc  Jiss  zhin  £Te  cor  more  than  Sfty  dollars. 

■  »  If  I  una  ia  tke  wif  Un  of  18G5,  tba  nui- 

lai^m  ^  Ae  pi  ■■■■  I»wm  «ao  aococding  to  tba 

)[  m  Ac  act  af  OEnbo-  I9L  iXk,  wUck  ii  jttmtmd  in  tlw  auigii]d 

la.     Ik  tke    '    i  jilit'       at  ISTi  Ote  oamhcn  ia  tiu 

a  agim  viA  &r  «>d(T  a  wUch  the  nae  aecti^u  ip- 


1745  [S37  Crim.  Code],  0^ 
{  S^ooL   [3-]     A  crime  is   triable  in   a  justice's  court 
.  vhen  by  the  prorisions  of  chapter  HI.  of  the  Code  of 
Criminal  Procedore  an  action  may  be  commenced  there- 
for in  the  eoonty  where  such  court  is  holden.  . 


Docket  of  Jo*- 
Ucobal 
CDtri«to  be 


CHAPTER  n. 

or  THE  KECtKDS  AXD  FILES  OF  A  JUSEICBS  OODBI. 
I SB^    Bccodfa  >^  On  of  &  JBrtiee'»  taitit,  wlud  ooiatitata, 
f  306S.     Docket  dc  janic^  wlnt  catriea  to  be  idxIa  tlieran. 
I  SSSl     Docket  ibI  Ois,  pabbe  writiag^  nutodj  oL 

S  2054.  [4.j  The  records  and  files  of  a  justice's  coort 
are  the  docket  and  all  papers  and  process  filed  in  or  re- 
turned to  such  court,  concerning  or  belonging  to  any 
proceeding  anthorized  to  be  bad  or  taken  therein,  or  be- 
fore the  justice  of  the  peace  vho  holds  such  court. 

g  2055.  [5.]  The  docket  of  a  justice  of  the  peace  is  a 
book  in  which  be  must  enter: — 

1.  The  title  of  every  action  or  proceeding  commenced 
in  his  court  or  before  him,  with  the  names  of  the  parties 
thereto  and  the  time  of  the  commencement  thereof; 
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2.  The  date  of  making  or  filing  any  pleading,  and  0ot.ai.u6*, 
when  the  same  is  made  orally,  a  plain  statement  of  the  ~ 


is  required;  mtde therein. 

3.  An  order  aUoning  a  provisional  remedy,  and  the 
date  of  issuing  and  returning  the  Bummons  or  other  pro- 
cess; 

4.  The  time  when  the  parties  or  either  of  them  appear, 
or  their  failure  to  do  so; 

5.  Every  postponement  of  a  trial  or  proceeding,  and 
upon  whose  application,  and  to  what  time; 

6.  The  demand  for  a  jury,  if  any,  and  by  whom  made; 
the  order  for  a  jury,  and  the  time  appointed  for  trial 
thereby; 

7.  The  return  of  an  order  for  a  jury,  the  names  of  the 
persons  impan&led  and  sworn  as  a  jury,  and  the  names 
of  all  witnesses  sworn,  and  at  whose  request; 

8.  The  verdict  of  the  jury,  and  when  given;  and  if  the 
jury  disagree  and  are  discharged  without  giving  a  ver- 
dict, a  statement  of  such  disagreement  and  discharge; 

9.  The  judgment  of  the  court,  and  when  given; 

10.  The  ■  fact  of  an  appeal  having  been  made  and 
allowed,  and  the  date  thereof,  with  a  memorandum  of 
the  undertaking  thereof,  and  the  justification  of  the 
sureties  therein; 

11.  Satisfaction  of  the  judgment  or  any  part  thereof; 

12.  A  memorandum  of  all  orders  relating  to  the  ad- 
mission of  bail,  taking  bail,  or  commitment  for  want 
thereof; 

13.  All  other  matters  which  may  be  material  or  spe> 
cially  required  by  any  statute. 

I  2056.   [6.]     The  docket  and  files  of  a  justice's  court  oot.  a,  wu, 

are  to  be  safely  and  securely  kept  by  the  justice  of  the  

peace,  and  by  him  delivered  to  his  successor  iu  office  nies:  pubUo 
when  demanded.     Such  docket  and  files  are  public  writ-  cuaitSyoi. 
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PROVISIONS  IN  RELATION  TO  CIVIL  ACTIONS.    ICb.  Ill, 


CHAPTER  III. 

OF  GENERAL  PEOVISIONS   IN  RELATION  TO  CTVIL  AOnONa. 

I  2067.     Code  of  Ciril  Procedure  to  goveru  civil  actions,  except,  etc 

g  2068.     Samnioiu,  by  whom  issaed,  and  Tsquirementi  of. 

I  2059.     Same  anbject. 

g  2060,  2061.     Summotu,  tenice  of,  and  by  whom. 

§  2062.     Undertaking  for  coata,  when  may  be  required. 

g  2063.     Undertaking  for  coite,  inretiea  therein. 

g  2064.     Provisiaual  remedies  of-  arreit,  attachment,  and  deliTery  of  pcoaoDil 

property, 
g  2065.     Who  may  serve  writ  of  arrest,  aUachment,  and  order  for  the  delir- 
<  ery  of  personal  property, 

g  20iS6.     DiapoaitioQ  of  defendant  arrested  in  civil  actum, 
g  2067.     Defendant  entitled  to  give  baiL  ' 
g  2068.     Undertaking  of  baiL 

g  2069.     Uudertttking  for  delivery  of  personal  proper^. 
g  2070.    Real  property  cannot  be  attached  by  proceaa  from  a  jnatice's  cnlirL 
"g  2071.     Jnatificatlon  of  snretiee. 

oat.a^i37«,  §2057.  A  civil  action  in  a  justice's  coart  is  com- 
LawsoiisTi     menced  and  prosecuted  to  final  determination,  and  judg- 

m6nt  enforced  therein,  in  the  manner  provided  in  the 

•iningcfvu      Code  of  Civil  Procedure  for  similar  action?  in  courts  of 

record,  except  as  in  this  act  otherwise  provided;  provided, 
U0f.xM.        that  disbursements  shall  in  all  cases  be  allowed  the  pre- 

vaiUng  party. 

An  act  to  amend  an  act  entitled  "An  act  to  regulate  the  civil  utd  oriminsl 
procedure  in  Jostices'  Courts."    By  this  act,  3  7  of  the  tonner  Mt  was 

' '  amended  so  as  to  read  "  as  given  above. 
As  to  torm  of  pleadings,  see  §g  2072-2071. 

Oct.  21, 1864,         §  2058.    [8.]    The  summons  shall  be  issued  and  signed 

by  the  justice,  and  must  require  the  defendant  to  appear 

wh^misVu^  before  such  justice  at  a  time  and  place  to  be  named 
mentaoi.  .      therein,  not  less  than  six  nor  more  than  twenty  days 

from  the  date  thereof,  to  answer  the  complaint  of  the 

plaintiff,  or  judgment  for  want  thereof  will  be  taken 

against  him. 
Feb.»,i8&^H      §  2069.     The  summons  shall  be  issued  and  signed  by 
p.iw.°           the  justice,  and  may  be  in  the  following  form: — 
Bama  shbject       To  the  coustable  of preciuct  in county,  state 

of  Ori'gon:  In  the  name  of  the  atatp  of  Oregon  we  com- 
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mand  you  to  summon to  appear  before  the  under-  Feb.«,i^4 

signed,  a  justice  of  the  peace  in precinct  in  said  p*^- 

county  and  state,  on  the day  of ,  188-,  at  the  hour  s^no  subject. 

of o'clock,  in  the noon  of  said  day,  at in 

the  said  precinct,  to  answer  the  complaint  of ,  founded 

upon  an  instrument  of  writing  (or  note  or  account  are 
[or]  for  trespass  or  injury  to  property,  or  any  similar 
statement,  as  the  case  may  be),  and  wherein  he  demands 

— —  dollars.     Given  under  my  hand  this day  of 

,  188-.  ■  A  B,  Justice. 

And  said  summons  may  be  directed  to  the  sheriff  of 
the  county,  or  constable,  at  the  election  of  the  justice. 

Section  2069,  which  u  S  4  of  the  act  of  Febmarj  26,  18S5,  vaa  perhaps  in- 
tended aa  a  substitute  for  %  205S,  which  U  g  S  of  the  act  oE  October  21,  1S61 
It  is  not  expresslj  declared  to  be  such,  nor  is  g  2068  expressly  repealed.  It 
is  therefore  considered  prudent  to  include  both  sectiona  in  the  text. 

See  note  following  S  2074 

^  2060.     The  service  of  the  summons  may  be  made  as  id..  45. 


follows:  First,  by  delivering  a  copy  thereof  to  the  defend-  ger 
ant;  or,  second,  by  leaving  a  copy  of  said  summons  at  '""^ 
the  usual  place  of  abode  of  the  defendant,  with  some  per- 
son of  the  family  above  the  age  of  fifteen  years;  and  if  a 
defendant  shall  refuse  to  hear  said  summons  read,  or  to 
receive  a  copy  thereof,  at  the  offer  of  the  officer  to  read 
the  same  or  to  deliver  a  copy  thereof,  and  such  refusal 
shall  be  a  sufficient  service  of  said  summons;  or  if  the 
defendant  be  a  corporation,  then  to  the  president,  secre- 
tary,  [or]  a  managing,  or  local  agent  thereof, 

S«rvic«  at  rammons:  See  chapter  I,  title  5,  Code  Cir.  Proc,  ante,  pp. 
173  et  aeq.     See  note  ftJIowing  g  2074. 

§  2061.   [9.]    The  summons  must  be  served  at  least  oct.ai.i8M.ja. 
five  days  before  the  time  therein  required  for  the  defend-  aummona.  mt- 
ant  to  appear,  and  may  be  served  by  the  sheriff  of  the  whom.' "    ' 
county  or  his  deputy,  or  by  any  constable  of  the  pre- 
cinct, or  marshal  of  the  town  or  city  in  which  the  court 
is  holden. 

Oonatabla.  —  The  constable  is  the  Service  of  mimmons.  —  A  jos- 

execotive  officer  of  the  juatice's  court,  tice's  court  has  jurisdiction  without 

and  is  called  on   and  authorized  to  regard  to  the  residence  of  the  pEirtiea 

do  all  the  acts  which  the  aheriS  is  re-  when  peraonal  acrrice  of  the  Bummoos 

quired  to  perform  ia  conrta  of  record:  ia  made  on  the  defendant  in  any  pre- 

tFUeoii  V.  Maddcek,  6  Or.  480.  cinct  in  the  county,  although  such 
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be  m&de  I17  tiia  cmutalila  of  tlis  pi:«- 
Oct.  M,  IBM.  g  2062.    [10.]     If  the  plaintiff  is  a  non-resident  of  the 

rnderukin —  <"'unty,  the  justice  may  require  him  to  give  an  under- 
loay^o^  taking  with  one  or  more  sureties  for  the  costs  and  dis- 
qufred.  hursements  of  the  action  before  issuing  the  summons, 

6  Or.  188.  fl"^*^  if  ^^'  anytime  before  the  commencement  of  the  trial 
the  defendant  apply  therefor,  the  justice  must  require 
such  plaintiff  to  give  such  undertaking;  bat  if  the  plain- 
tiff is  a  resident  of  the  county,  the  justice  may,  in  his 
discretion,  upon  a  like  application  on  the  part  of  the  de- 
fendant, require  such  plaintiff  to  give  such  undertaking. 

BiglLt  of  actdon  on  the  nndertak-    of  thojadgmantinthe  canae:  DrOfT. 
iDg  required  by  this  section  does  not    Mnger,  6  Or.  185. 
pMa  to  on  wgignee  by  the  awignment 

Oct.  21, 1864,         I  2063.   [11.]    The  undertaking  may  be  in  substan- 

■  tiaUy  the  following  form:  "I,  A  B,"  or  "we,  A  B  and 

■  G  D,  undertake  to  pay  E  F,  the  defendant  in  this  action, 
all  costs  and  disbursements  that  may  be  adjudged  to  him 
in  this  action."  The  sureties  must  possess  the  qualifica- 
tions of  bail  upon  arrest,  and  if  required  by  the  defend- 
ant, must  justify  in  a  sum  not  less  than  fifty  dollars.  A 
deposit  of  fifty  dollars  with  the  justice,  or  such  less  sum 
as  he  may  deem  sufficient,  is  equivalent  to  giving  the 
required  undertaking;  and  if  the  undertaking  or  deposit 
in  lieu  thereof  is  not  given  or  made  upon  the  day  the 
same  is  demanded,  the  justice  must  dismiss  the  action 
as  for  want  of  prosecution. 


Undertaking 
ties  therein. 


Provisional 
remedies  of 

men  I  and 
delivery  of  pel 
sonal  propertj 


§  2064.  [12.]  lu  a  civil  action  in  a  justice's  court,  a 
plaintiff  is  entitled  to  the  benefit  of  the  provisional  reme- 
dies of  arrest,  attachment,  and  delivery  of  personal  prop- 
erty claimed  in  the  action,  as  in  like  cases  in  a  court  of 
record.  All  affidavits,  orders,  and  undertakings  for  such 
remedies  are  to  be  taken,  or  made  and  filed  mth  the  jus- 
tice, and  such  process  is  to  be  issued  by  and  made  re- , 
turnable  before  him. 
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See  note  to  g  2001  [9],  ante.  See  Code  Civ.  Proc,  oh^t«r  I,  titles  Oct  21,  IBM, 

Proriaioiua  ramedlM  of  arrest,     13,  14,  15,  anle.  i^ 

Kttochmeiit,  dnim,  and  delivery,  etc. : 

§  2065.    [13.^     A  writ  of  arrest,  of  attachment,  and  oct  ai,  ibh 

order  for  the  delivery  of  personal  property  claimed  iu 

the  action,  may  be  served  and  executed  by  any  person  pto?e"'£f  pn^ 
authorized  to  serve  a  summons.  dies. 

§  2066.   [14.]    A  defendant  who  has  been  arrested  in  oci.  £i,  is84, 

a  civil  action  must,  if  he  require  it,  be  at  once  taken  be-  — ^ 

fore  the  justice  who  issued  the  writ,  for  the  purpose  of  def^uul^ 

•    ■         i.ithi-i  ■         .1         If  !•         resledln  civil 

giving  bail.     If  he  do  not  so  require,  the  omcer  making  action, 
the  arrest  shall  keep  him  in  his  custody,  and  take  him 
before  such  justice  on  the  day  and  at  the  hour  the  de- 
fendant is  required  to  appear  and  answer. 

g  2067.   [15.]     Upon  the  defendant  being  brought  be-  oct  21,  uet 

fore  the  justice,  either  on  the  day  on  which  he  is  re- 

quired  to  appear  and  answer,  or   before,  he  must  be  titled  to  give 
allowed  to  give  bail  if  he  desire  to. 

g  2068.   [16.]     The  undertaking  of  bail  may  be  given  orLuisu, 

with  one  or  more  sufficient  sureties,  and  must  be  taken 

by  the  justice.     The  plaintiff  may  then  and  there  except  j^l*"^^** 
to  the  sufficiency  of  the  bail,  and  unless  he  do  so,  he 
shall  be  deemed  to  have  accepted  it. 

§  2069.   [17.]    The  undertaking  for  an  order  for  the  jw,";"."**. 

delivery  of  personal  property  claimed  in  the  action  shall  l~~ — r 

be  taken  by  the  justice  who  makes  the  order,  and  he  shall  iotibBiieiiverT 
require  the  sureties  therein  to  justify  as  bail  upon  arrest,  pr°perty- 
and  no  exceptions  to  the  sufficiency  of  such  sureties  shall  uq^  ^^^ 
thereafter  be  allowed. 

g  2070.   [18.]    Real  property  or  any  interest  therein  0rt.21.i8H 
cannot  be  attached  upon  a  writ  of  attachmfint  in  a  civil  He«i  property 
action  in  a  Justice's  court.  SuShtdf 

g  2071.  [19.]     Whenever  sureties  in  an  undertaking  oet.2i,iflH 
given  in  a  provisional  remedy  by  either  party  are  re-  ja^jeatt  n  t 
quired  to  justify,  the  justification  shall  be  made  before  Baretie*. 
the  justice  in  whose  court  the  action  is  pending,  and 
upon  the  notice  prescribed  in  such  cases  by  the  Code 
of  Civil  Procedure,  or  upon  a  shorter  notice,  to  be  pre- 
scribed by  order  of  the  j.ustice. 
Notice  of  jnstiflcatlDii  of  bail:  See  g  117  [lis  Code  Civ.  Procl  onK^  p.  265. 
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CHAPTER  IV. 

OF   THE   PLEADmOB. 

I S072.    No  formal  pluadinga  neoetHtry;  bow  cause  of  kotaon  and  dsfotM 

toUttatod. 
S'2073.  Same  mbjeob 
)  S07^     What  neoesBvy  in  action  <xa  lo«t  iustnimeiiL 

Kwi^iw^!'*      S  ^*^''^-   ^°  formal  pleadings  on  the  part  of  either 

p-^**- plaintiff  or  defendant  shall  be  required  in  a  jostice's 

NDtornui       court,  but  before  any  process  shall  be  issued  in  any  suit, 

ti^v^       the  plaintiff  shall  file  with  the  justice  the  instrument 

***'*<'-  sued  on,  and  a  statement  of  the  account  as  of  the  facts 

CQnBtituting  the  cause  of  action  upon  which  the  action 

is  founded;  and  the  defendant  shall,  before  the  trial  is 

commenced,  file  the  instrument,  account,  or  statement  of 

his  set-off  or  counterclaim  relied  upon. 

v«b.a«,i8aLfi      §  2073.  When  the  action  is  founded  on  any  inetm- 

>■"»• ment  of  writing  purporting  to  have  been  executed  by  the 

Btmenbjeoi  defendant,  and  the  debt  or  damage  claimed  may  be  ascer- 
tained by  such  instrument,  the  same  shall  be  filed  with 
the  justice,  and  no  other  statement  or  pleading  shall  be  ' 
required.  If  the  action  be  upon  an  account,  a  bill  of  the 
items  constituting  the  account  shall  be  filed;  in  all  other 
cases  a  statement  of  the  facts  constituting  the  cause  of 
action,  and  the  amount  or  sum  demanded,  shall  be  filed 
with  the  justice;  but  no  action  shall  be  dismissed  or  dis- 
continued for  the  want  of  any  such  statement  as  cause  of 
action,  or  for  any  defect  or  insnf&ciency  thereof,  if  the 
plaintiff  shall  file  the  instrument  or  account  as  a  suffi- 
cient statement  before  the  jury  is  sworn  or  the  trial 
commenced,  or  when  required  by  the  justice. 
Feb.«,^i^ft.      g  2074.   If  such  instrument  be  alleged  to  be  lost  or 

p-"^ destroyed,  it  shall  be  sufficient  for  the  plaintiff  to  file 

whBtneces- ,  with  the  justice  the  affidavit  of  himself,  or  some  other 

U17  In  csM  ot  ' 

tomrtro-      credible  person,  stating  such  loss  or  destruction,  and  set- 
ting forth  the  substance  of  such  instrument. 
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1 2074.]  PLEADmOS.  1014  a 

Tho  joamBi  of  tbe  hooM  of  representatives  Eaila  to  ahoir  that  tlie  act  of  Febra-  F«b.  K,  UO. 

nry  26,  1385,  pawed  tho.honae.     TheenroUedcopy  of  thoactinthaofficoot  the  

sccrotary  of  stats  Las  upon  it  the  signatures  of  the  speaker  of  the  hoaso  and 
presiilent  of  the  senata,  and  the  approval  of  the  govcraor.  "The  act  oomprises 
g;  2059,  20G0,  2072,  2073,  2074,  2127,  and  2130  of  this  compiUtion.  This 
expressly  repeals  chapter  IV.  (§§  20  to  26  inclusive),  and  9  80  of  chapter  IX., 
of  tho  cliapteis  relating  to  proceedingB  in  jnitices'  courts,  in  the  compilation 
nf  IS72.  Assuming  that  this  act  did  not  in  fact  pass,  and  that  the  signattiras 
of  tlic  preaiiling  officers  of  the  legislativs  ssaembly  and  the  approval  of  the 
governor  do  not  preclude  inquiry  upon  that  subject,  SS  !0  to  2S  of  the  com- 
pilation of  187:3  are  still  in  force,  and  stand  in  place  of  S3  2072  to  ;!a74,  inclu- 
sive, of  this  compilation.     These  sections  arc  as  follows:  — 

gSO.     Tbapleadingsina  justice'sconrt  are  either  made  orally  or  in  writing. 

I  21.  A  pleading  in  writing  is  delivered  to  the  justice,  and  by  him  filed. 
When  a  party  pleads  orally,  the  justice  must  substantially  enter  the  plead- 
ing in  his  docket,  tofjethcr  with  the  verification  thereto,  when  one  is  required, 
which  verification  most  be  signed  by  the  party  pleading. 

§  22.  When  the  complaint  is  made  orally,  the  justice  mult  indorse  the 
substance  of  the  same  npon  the  snmmoiu,  and  such  indorsement  is  then  a 
part  nf  the  sommoos,  and  must  be  lerred  npon  the  defendant  as  a  copy  of 
the  complaint. 

S  23.  The  complaint  most  b«  made  or  £led  before  the  issuing  of  the  sum- 
mons, and  mch  making  or  filing  is  the  commencement  of  the  action. 

9  24.  The  pleadings  snbeequent  to  the  complaint  are  made  or  filed  upon 
the  appearance  of  the  parties,  or  at  snch  farther  time  as  the  justice  for  good 
caii?i  shown  may  prescribe  or  allow. 

9  29.  When  the  omiss  of  actioa  or  countercUim  arises  upon  any  written 
agreement  or  promise  to  pay  money  only,  it  shall  be  sufficient  in  any  plead- 
-  log,  whether  oral  or  written,  to  file  with  tho  justice  such  agreement  or  prom- 
ise, or  a  copy  thereof,  and  to  state  that  there  is  dae  thereon  to  the  party 
pleading  from  the  adverse  party  a  specified  sum,  which  he  claims  to  recover 
or  be  allowed,  as  the  case  may  be. 

And  upon  that  assumption  gg  20S9, 2060,  2127,  and  2130  of  this  oompilatioQ 
are  invalid,  and  §  SO,  which  tiiis  act  purports  to  repeal,  is  still  in  force.  Sec- 
tion 80  reads:  — 

3  80.  The  appellate  coort  may,  in  furtherance  of  justice,  and  upon  snch 
terms  as  may  be  just,  allow  the  pleadings  in  tlie  action  to  .be  amended,  so  aa 
not  to  anbatantially  change  the  issue  tried  in  the  justice's  court)  or  introduoa 
any  new  cause  of  action  or  defense. 

Ii^lialatiTe  Jonm&la  &b  enrl-  record  of  the  statute  is  presumed  to 
dence  of  due  pasaage  of  atatuta.  be  correct,  and  resort  caunot  be  had 
—  The  power  of  courts  to  receive  evi-  to  the  file  or  journal  to  determine 
dcnce  to  determine  whether  a  statute  whether  it  was  properly  passed;  Clave 
was  so  passed  as  to  he  valid  is  con-  v.lilale,51ovA,509;  Bndanr/v.Oroont, 
sidered  in  Jcmea  v.  Jona,  12  Pa.  St.  6*  N.  C.  244;  /-fspte  v.  Cominimioiifrs, 
350,  S.  C,  51  Am.  Dec.  611,  and  in  54N.  Y.  279;  BW  v.  ffor/wm,  20Conn. 
an  obborat^  note  to  that  case,  51  Id.  12;  Grtai  v.  Welki;  32  Mias.  050;  Fa- 
(■lG-023,  inclusive;  PtvpU  v.  SCarnt,  e^e  R.R.Co.  y.  Oooenuir,2Z  Mo.  353; 
33  III  121;  S.  C,  85  Am.  Dec.  356-  Foahe  v.  FUmhig,  13  Md.  392;  Evatis 
■  aw,  note;  and  I'eopU  v.  Devliu,  33  v.  Brawn,  30  Ind.  625;  Panyborn  v. 
N.  Y.  209;  S.  C-.  88  Am.  Dec.  377,  Yoang,  32  N.  J.  L.  29;  Stale  v.  Swfrt, 
note  3S5,  38e.  Several  lines  of  de-  10Nev.I7G;  Statey.  Hagood,AS%:C. 
cisio^s  1)aBP<l  i^poa  the  constitutional    G3.     Under  the  early  constitutions  of 

Sirovisions  of  tho  several  states  are  re-  California,  the  leaditut  case  of  SA«rniaii 
orrcd  to  iu  tho  notes  to  those  cases.  v.  Story,  30  Cal.  233,  S.  C,  80  Am. 
It  is  held  in  several  states  that  the    Deo.  93,  held  to  this  mle,  followed 
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Psb.  as,  USS.      by  PeopU  v,  Burt,  W  OJ,  660;  bnt  yer,  circuit  indgo,  who  delirereil  tho 

where  tiio  conBtitntion  raqoirM  a  two-  ojrfnion  in  Sherman  r.  Story,  aapra, 

thirilsvote  for  the  passage  oC  an  act,  said;  "Dador  the  deciBiooa    of   the 

courts  may  look  into  and  beyond  the  courts  upon  constitational  provisiom 

record  to  sea  if  it  was  passed  as  a  in  ali  respects  similar  to  that  of  the 

majsrlty   hill    or   by    tbe    requisite  present  constitatioa  of  California,  it 

two-thirds  vote;  PeopU  v.  Deetin,  33  is  settled  tikat  the  court,  to  inform  it- 

N.  y.  269;  3.  C,  88  Am.  Dec.  377.  self,  will  look  to  the  janrnaU  of  the 

Under  the  constitatioa   of    lUinois,    kfjulatnre Unless  this  mode 

the   new  constitation   of  California,  isadopted,  of  resorting  to  the  journals 

and    the    decisions   of    many  other  taascertain  whetherastatute  hasbeen 

states,  the  enrolled  bill  is  only  prima  legally  passed  or  not,  experience  and 

/iicte  evidence,  which  may  be  over-  tho  nnniber  of  cases  that   have  al- 

coTne  by  a  resort  to  the    journals:  ready  arisen    nnder   similar    coasti- 

Spangltr  v.  Jaeobt/,  11  HL  297;  SaU-  tutional  provisions  demonstrato  that 

Toad    Tat  Caau,   3  Saw.   238,   292;  the  requirements  of  tbe  cnnstitutioo 

Opa^oiu  qf  (Ae  Juxtkei,   35    N.   H.  that  the  vote  shall  be  taken  by  yeas 

5/3;   S.   C,   62   Id.   f-    i'-—~~^'~-'  — ^ -—  .„.!  ,  ™,i.,.;t,.«n-v.„™=™. 

V.  Htfruai,  2  Minn.    : _ . 

ilaliaiiey,   13  Mich.  481;   Fordi/a  v.  tive  on  the  final  passase   .        .... 

Oodman,  20  Ohio  St.  1 ;  Stala  v.  Fran-  would  be  of  little  avail.     While  we 

Hi,  2e   Kan.  724;  Burv  v.  Am,   19  think  the  case  of  S/ierman  v.  Sfmy 

Ark.  250;    Vininnt  v,  Snox,  27   Id,  correctly  decided  under  the  constitu- 

226;  Jones  v.  ffiUcMiuon,  43  Ala.  721;  tion  as  it  then  was,   we  are  of  the 

Aloady  v.  Stale,  48  Id.  115;  Berry  v.  opinion  that  the  change  in  tho  ccnsti- 

BaUimort   R.   R.,  41  Md.  466;  Oard-  tution  requires  n  change  in  tho  nilo." 

nerv.  CoUtctar,  6  WalL  499;  BUadng  TliKendeiux/unddiaHy  tkejoarmih 

V.   Oubxi'ton,   42  Tex.   641.     In  tbe  moat  be  clear  and  convincing  to  over- 

ca.w  of  Sherman   v.   Storg,   30  Cal.  coma  thapriniayiuaeproaumptionfur- 

2o3,  S.  C,  89  Am.  Deo.  93,  it  was  nished  by  the  due  aiithanticatioo^  ap- 

held  that  the  provisions  of  the  Cali-  proval,  and  enrollment;  Staiev,  jVnii- 

fornla  constitution  requiring  the  ayes  eu,  26  K"-"    724;  Larriton  v.  Peoria 

and  noes  to  be  outered  on  i£b  journal  R.  B.,  77  111.  11;  BUtaing  v.  Oabri- 

at  tho  request  of  three  members  pros-  ton,  42  Tex.  641;  Engluh  v.  Olner,  28 

ent,  and  that  when  a  bill  was  returned  Ark.  317;  Loviekma  Stale  L.  Co.  v. 

without  tho  approval  of  the  governor  Ei/Jioux,  23  La.  Ann.  743.     Tho  jonr- 

tho  ayes  and  uoea  should  be  taken,  nals  must  show  afGrmatively  that  the 

and  it  could  be  passed  by  two  thirds  constitutional  reqniremonts  woro  not 

of  the  members,  —  the   constitation  observed,  or  tbe  presnmption  of  dne 

not  mentioning  that    the  ayes  and  observance  will  prevatli  iStolev.  Jfc- 

noes  Bhould  bs  entered  on  the  jonr-  Coimeli,  3  Lea,  332;   Witlinmt  v.  Sbtic, 

nal,  —were  different  from  the  provis-  6  Id.  549;  MUler  v.  State,  3  Ohio  81. 

ions  of  tbe  IllinoU  constitution.    This  475;  Snpervlaort  v.  People,  25  111.  131; 

ease  vras  followed  by  People  v.  Burt,  W^orllien  v.  BadgeU,  32  Ark.  496. 

43  CaL  5G0,  where  the  court  refused  Tlie  tneighi  of  authority,  as  stateil  in 

to  look  into  the  jonmalstoeeewhena  the  note  to  Jonei  v.   Joaei,  51  Am. 

bill  was  introduced  and  how  it  passed  Dec.  621,  is:  "When  thaintentofa 

through    the  houses;    bnt   in  a   later  constitution  appears  to    bo   that  the 

cose  in  the  United    States    Circuit  journals  should   be  kept  as  records. 

Court,  Mr.  Justice  Sawyer,  who  reu-  then  those  records  may  be  oKamiaed  to 

derad    the    opinion    in    SherToan  v.  see  if  tho  constitutional  rcqnircmeals 

Story,  tupra,  bad  occasion  to  consider  have  been  kept,  and  if  they  have  not, 

the  question  under  the  constitution  of  the  act  will  be  declared  invalid;  but 

1S79.     In  the  railroad  tax  case,  San  at  the  same  time  cooBtitatioua]  direc- 

JUaieo  Co,  v.  Soulhem  PadficR.  R.,  8  tions  as  to  mere  procedure,  as,  for 

Saw.  238,  292,  293,  a  question  vras  example,  reading  bills  tn  a  cerUin 

raised  as  to  whether  a  certain  bill  manner  and  for  a  certain  number  of 

had  aver  passed   the  leglslatnro  of  times,  will  be  presumed  to  have  bcea 

California.     The  new  constitution  of  observed:  Lunher  v.  Bdtrt,  4  W.  Va. 

that  state  reqnires  the  ayes  and  noes  1 1 ;  Staie  v.  MeCojmetl,  3  Laa,  3.12; 

to  be  taken  and  entered  on  the  jour-  Williaiat  v.  Slate.  6  Id.  549;   l/iStr 

nals,  and  provides  that  no  bill  shall  v.  Staie,  3  Oldo  Sk  470;  BapertiMn 

become  a  law  unless  passed  by  a  ma-  v.   People,   25  HL    181;    Wor^m  i. 

jority  of  the  members  elected.     Saw-  Badgelt,  VZ  Ark,  400. 
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CHAPTER  V. 
OF    THE     P03TP0KEHENT    OF    TRIALS    AND    PBDOEEDINGS 


S  207S.  PoBtpoaemeiit  of  trial,  wben  aUowed. 

1 2076.  Poripoaeineiit,  whan  it  ditobargM  defendant  from  aireat. 

S  2077.  Poetponsment  to  be  granted  upon  cooient  to  take  depodticai. 

9  2078.  Cbange  of  place  of  trial 

5  2079.  Coeti  of  the  KUne. 

S  2060.  Cb&nge,  whan  deemed  completed. 

1 2081.  Piooeeding  when  title  to  land  it  in  inne. 

g  2075.    [26.]     When  a  cause  is  at  issue  upon  a  ques-  o<t.2i,i» 

tion  of  fact,  the  justice  must,  upon  sufficient  cause  shown,  — 

on  the  application  of  either  party,  poatpone  the  trial  for  oj  '"^  ^^ 
a  period  not  exceeding  sixty  days. 

§  2076.  [27.]  When  the  defendant  is  in  custody,  a  (^  21,  ise 
postponement  of  the  trial  granted  upon  the  application 


the  justice  must  indorse  upon  the  writ  of  arrest,  '/The 
defendant  is  discharged  from  custody  upon  the  within 
process,"  and  sign  the  same  with  his  name  of  office. 
,  %  2077.     [28.]     An  application  for  the  postponement  pcu  ^i,  mi. 
of  a  trial  must  not  be  granted  unless  the  party  appMng 

.,*,  ,  r       J      irr  J      a  postponement 

therefor,  if  required  by  the  adverse  party,  consent  to  take  to  bo  «">^^ 
the  deposition  of  any  witness  of  such  adverse  party  then  to^wte  deposi- 
in  attendance  upon  the  court.     If  the  consent  is  given, 
the  justice  must  take  such  deposition,  and  the  same  may 
be  read  on  the  trial,  subject  to  the  same  objections  as  if 
the  witness  were  present  and  gave  the  testimony  orally. 

§  2078.     [29.]    The  justice  may  change  the  place  of  o-'i.i^n 


trial,  on  notice  of  either  party  to  the  action,  when  it  ap-  changeof_ . 

'  r       J  If    pij^oi  trial 

pears  from  the  affidavit  of  such  party  either, — 

1.  That  the  justice  is  a  party  to,  or  directly  interested 
in,  the  event  of  the  action,  or  connected  by  consanguinity 
or  affinity  within  the  third  degree  with  the  adverse 
party  or  those  for  whom  he  prosecutes  or  defends; 

2.  That  the  justice  is  so  prejudiced  agaiust  the  party 
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Dao.ia.i«»,ta.  making  the  motion  that  he  cannot  expect  an  impartial 

chuigeot       trial  before  said  justice; 

3.  That  the  convenience  of  parties  and  witnesses 
would  be  promoted  by  such  change,  and  that  the  motion 
is  not  made  for  the  purpose  of  delay.  The  motion  for 
change  of  the  place  of  trial  cannot  be  made  or  allowed 
in  any  action  until  after  the  cause  is  at  issue  on  a  ques- 
tion of  fact  only;  if  the  motion  is  allowed,  the  change 
shall  be  made  to  the  nearest  justice;  neither  party  shall 
be  entitled  to  more  than  one  change  of  the  place  of  trial, 
except  for  causes  not  in  existence  when  the  first  change 
was  allowed.  When  the  place  of  trial  has  been  changed, 
the  justice  shall  forthwith  transmit  to  the  nearest  justice 
a  transcript  of  the  proceedings  had  in  such  cause,  with 
all  the  original  papers  filed  therein. 


§  2079.  [30.]     The  costs  of  such  change  of  venue  shall 


CMataotdunge  be  paid  by  the  party  applying  therefor,  and  not  taxed  aa 
trial.  a  part  of  the  costs  in  the  case;  provided,  that  it  shall  not 

be  necessary  to  issue  new  subpoenas  to  witnesses,  hut  the 
witnesses  shall  appear  before  the  justice  before  whom  the 
cause  has  been  transferred  without  the  issue  of  any 
other  notice  than  the  allowance  of  the  motion  to  change 
the  venue. 
id.,t<.  §  2080.   [31.]    Upon  the  filing  of  the  transcript  and 

Change,  whan  papers  with  the  justice  to  whom  the  cause  has  been 
piete.  transferred,  the  change  of  venue  shall  be  deemed  com- 

plete, and  thereafter  the  action  shall  proceed  as  though 
it  had  been  commenced  before  such  justice. 
gi>.a5,iMMi,      g  2081.     If  it  appear  on   the  trial  of  any  cause  be- 

f""- fore  a  justice  of  the  peace,  from  the  evidence  of  either 

PKwe^ing.  party,  that  the  title  to  lands  is  in  question,  which  title 
iMidUiDUaue.  g},g]i  \,Q  disputed  by  the  other  party,  the  justice  shall 
immediately  make  an  entry  thereof  in  his  docket,  and 
cease  aU  further  proceedings  in  the  cause,  and  shall  cer- 
tify and  return  to  the  circuit  court  of  the  county  a  trans- 
cript of  all  the  entries  made  in  his  docket  relating  to  the 
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case,  together  with  all  the  process  and  other  papers  Fab. »,  isss, 
relating  to  the  action,  in  the  same  manner  and  within  UwsoiisBB, 
the  same  time  as  upon  an  appeal;  and  thereupon  the 

,     „  1-1  ™       .        1  Proceeding, 

Circuit  court  shall  proceed  in  the  cause  to  final  judgment  J^S^%'i^, 
and  execution  in  the  same  manner  as  if  the  said  action 
had  been  originally  commenced  therein,  and  costs  shall 
abide  the  event  of  the  suit. 


CHAPTER   VI. 
OF  TBIAL  tf*-jm«. 
3  2062.    faMnnii^M^iyrbow  and  wkvn  wwda, 
i  20S3.     Trial  by  court,  how  judgment  m&jr  bo  given. 
S  2034.     Order  to  summon  jnry. 
1 2085.     When  to  require  jnron  to  appeiur. 
S  2086.     Officer  to  anmnioii  penums  qualified  to  ierva  u  jnTora. 
S  2087.     Order  tor  jnry,  how  served. 
S  2088.     Deficiency  in  juron,  how  anpplied. 
i  2D89.    Nninber  of  peremptory  challengea. 

%  20Ml     Three  months'  rendeoee  in  preoioot  ft  qtuliflcatlon  o(  jorois  in 
jiutioe'B  court. 

g  2082.  [32.]    When  a  cause  is  at  issue  upon  a  ques-  o^  21,  isw. 

tion  of  fact,  if  either  party  then  demand  a  jury  trial,  and  ^— 

deposit  with  the  justice  the  trial  fee,  such  issue  must  be  ja*^,"n«  Md 
tried  by  a  jury,  and  not  the  court;  but  otherwise  it  most  "''*"  ""*'■ 
be  tried  by  the  court. 

g  2083.   [33.]    When  an  ^ue  of  fact  is  tried  by  the  oot  u.  i«ei. 

justice,  it  is  not  necessary  that  there  should   he  any 

special  litatement  of  the  facts  found  or  law  determined  "oun.  judg- 
on  such  trial,  but  it  is  sufBcient  for  the  court  to  give  b"*"- 
judgment  generally,  as  the  law  and   the  evidence  may 
require,  for  the  plaintiff  or  the  defendant,  stating  therein 
for  what  amount,  or  what  rehef,  or  to  what  effect  the 
same  is  given. 

g  2084.   [34.]     When  a  jury  has  been  demanded  by  a  on.u.jm. 
party  to  an  action  in  a  justice's  court,  the  justice  must  0^,^^"^  ' — 


make  an  order  in  writing,  directed  to  the  sheriff  of  the  """ 
county,  or  to  any  constable  of  the  precinct,  or  to  any 
marshal  or  policeman  authorized  to  act  as  a  constable 
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OM.3i.iBM,      thereia,  commanding  him  to  summon  six  persons  to 

serve  as  jurors  in  the  action  between  the  parties,  naming 

them,  at  a  time  and  place  to  be  named  therein. 
M-^sg-  §  2085.   [36.]     The  order  shall  require  the  jurors  to 

Order,  when  to  appear  bofoie  the  justice  forthwith,  or  at  some  future 

require  juiorg  iii-i  i- 

to  appear.        time  to  which  the  trial  of  the  issue  may  be  postponed. 
id-tas.  §  2086.   [36.]    The  officer  serving  the  order  for  a  jury 

Officer  to  nam-  must  do  SO  impartially,  by  selecting  only  such  persons 
quaiifltd  to      as  he  knows,  or  has  good  reason  to  believe,  are  qualified 

BsrveMjupon.  '  "  ,  i      . 

according  to  law  to  serve  as  jurors  in  the  court  to  which 

they  are  summoned,  and  in  the  particular  action  for 

which  they  are  selected. 

H.tM.  §  2087.  [37.]     The   officer  must  serve  the  order  by 

Order  tot  jutti  givine  notice  to  each  person  selected  of  the  time  and 

how  MTTed.  ^,  \  .  •  J      .  J     ^  V     i 

place  he  is  required  to  appear,  and  for  what  purpose, 
and  return  the  same  according  to  the  direction  therein, 
with  the  names  of  the  persons  summoaed,  verified  by 
his  own  certificate. 
M.4M-  §  2088.   [38.]     If  a  sufficient  number  of  jurors  do  not 

Defldenc;  In    appear  at  the  time  and  place  required,  or  if  any  of  those 
■uppii'ed.        appearing  are  peremptorily  challenged,  or  upon  a  chal- 
lenge for  cause  found  disqualified,  the  justice  must  order 
the  proper  officer  to  summon  a  sufficient  number  of 
other  qualified  persons,  until  the  jury  is  completed. 
M-.««^  §  2089.  [39.]    Each  party  is  entitled  to  two  peremptory 

^u™n^      challenges,  and  no  more. 

numbetof.  g  2090.   [40.]     A  peisou  competent  to  act  as  a  juror 

.  '    ''   —  in  a  justice's  court,  in  addition  to  the  qualifications  pre- 

oijurorsinjng-  scribed  by  the  Code  of  Civil  Procedure,  must  be  an  in- 

habitant  of  the  precinct  in  which  the  court  is  holden  at 

the  time  he  is  summoned,  and  for  the  three  months  next 

preceding  such  time. 
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CHAPTER    VII. 
OP  JUET  LISTS  AND  SELECT  JUBIE8. 

I S09I.  Jury  liats  for  a  jaatioe'i  oonrt,  how  and  when  made. 

S  2092.  Lift,  what  number  to  contain,  and  where  filed. 

S  2093.  If  two  jniticea  in  precinct,  by  whom  liat  made. 

§  20M.  JniT  liat  maj  be  made  aft«r  time  appointed. 

S  2095,  When  jnaticc  to  procora  cop;  of  jury  liit. 

S  S096.  Jury-box  and  baliota  to  be  depnaited  therein, 

S  2097.  When  jnry  mnat  be  drawn  from  jury  list. 

I  2098.  Drawing  of  jury. 

9  2099.  When  ballota  drawn  to  be  laid  aside, 

B  2100.  Sliiking  joron  from  the  twelve  diawn 

i  2101.  Sntmnoning  and  formation  of  jury  drawn  from  jury  lilt. 

1 2102.  Jora  failing  to  attend  may  be  flned. 

§  2091.   [41.]     On  the  first  Monday  in  January  in  each  oct  zi,  isu, 
year,  the  justice  of  the  peace  in  each  precinct  shall  call  - 


to  his  aid  two  freeholders  of  the  precinct,  and  otherwise  jue^ce's  coa'rt, 
qualified  to  serve  as  jurors  therein,  and  they  shall  pro-  mwie. 
ceed  to  select  and  make  from  the  persons  of  the  precinct 
qualified  to  serve  as  jurors  in  justice's  courts  of  such  pre- 
cinct a  jury  list  for  such  precinct  for  the  following  year, 
and  until  another  is  selected, 

§  2092,   [42.J     The  list  must  contain  the  names  of  not  oct.  n.  ism, 
less  than  twenty-five,  nor  more  than  fifty  persons,  if 
there  are  that  number  of  qualified  persons  in  the  pre- 
cinct, as  prescribed  in  section  2090  [40]  of  this  act.     The  ^^■ 
list,  when  made,  shall  be  dated  and  signed  by  such  jus- 
tice and  freeholders,  and  filed  with  the  justice. 

g  2093.  [43.]     If  at  the  time  designated  in  section  oct.ia,iM*, 

2091  [41]  for  making  the  jury  liat  there  should  be  two  

justices  of  the  peace  in  office  in  any  precinct,  it  shall  be  inpreoiDci, 
the  duty  of  the  oldest  person  holding  such  ofiice  to  call  ""■'!«- 
to  hia  aid  the  other  justice  of  the  peace  and  one  free- 
holder, qualified  as  provided  in  section  2091  [41],  and 
such  justices  and  freeholder  are  authorized  and  required 
to  make  the  jury  list  for  the  precinct;  in  such  case,  the 
jury  list  shall  be  filed  in  the  ofiice  of  the  oldest  person 
holding  such  office,  and  a  certified  copy  delivered  to  the 
other  justice,  and  by  such  justice  filed  in  his  office. 


Jurrllct,  what 

nnmbertocOQ- 

and  When 
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ojt.  21,  ISM,         §  2094.   [44.]    If  for  any  reason  the  making  of  a  pre- 

cinct  jury  list  is  omitted  and  neglected  on  the  first  Mon- 

Jury  ii«t  ,       . '    ,•'  ,  ,  =■  ,       . 

mj^rbetntde    day  iQ  January  of  any  year,  the  same  may  be  done  on 

■ppointed.       the  first  Monday  of  any  month  following,  to  serve  until 

the  close  of  such  year,  and  until  another  is  made. 
"-<"•  g  2095.   [45.]    A  justice  of  the  peace  not  in  office  or 

SwiVroSSre    attendance  when  a  jury  list  ia  made  must  procure  a 
cojyof  Jury     certified  copy  thereof,  and  file  in  hia  office. 
M..j«-  §  2096.   [46.]    Every  justice  of  the  peace  must  keep  in 

daE™mng"23-  ^*^^  office  a  jury-box.     On  filing  a  new  jury  list,  he  must 
lati  therefn.     ^egtroy  aU  the  ballots  therein,  and  prepare  and  deposit 
in  such  box  separate  ballots,  containing  the  name  of  each 
person  on  such  jury  list,  folded  as  nearly  alike  as  practi- 
cable, and  BO  that  the  name  cannot  be  seen. 
M-.iu-  §2097.   [47.]     When  a  jury  is  demanded  in  a  justice's 

muK'twdnwD  co^^t,  instead  of  being  selected  by  the  officers,  as  pro- 
irom  jury  lilt  vided  in  chapter  VI.  of  this  act,  Buch  jury  must  be  drawD  . 
and  selected  from  the  jury  list  of  the  precinct,  if  either 
party  require  it. 
»■?«■  §  2098.   [48.]     When  a  jury  is  to  be  selected  from  a 

Diawing  of  precinct  list,  the  justice  must  draw  from  the  box,  in  the 
presence  of  the  parties,  twelve  ballots,  or  any  greater 
number,  if  necessary,  until  twelve  names  are  obtained 
who  ore  deemed  able  to  attend  at  the  time  and  place  re* 
quired,  and  make  and  sign  a  list  of  the  twelve  names 
thus  drawn. 
M-t«-  §  2099.  [49.]    If  it  appear  to  the  justice  that  a  person 

drkWDto'^  whose  name  is  drawn  is  dead,  or  resides  out  of  the  pre- 
uiduide.  cinct,  such  ballot  must  be  destroyed;  or  if  it  appears  to 
the  justice,  or  he  has  good  reason  to  believe^  that  a  per- 
son whose  name  is  drawn  is  temporarily  absent  from 
the  precinct,  or  is  unwell,  or  so  engaged  as  to  be  unable 
to  attend  at  the  time  and  place  required  without  great 
inconvenience,  such  ballot  must  be  laid  aside,  without 
the  name  thereon  being  entered  on  the  list  drawn,  and 
returned  to  the  box  when  the  drawing  is  completed.  A 
person  whose  name  is  drawn  is  to  be  deemed  to  be  able 
to  attend  within  the  meaning  of  section  2098  [48]  of 
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this  act,  and  his  name  entered  on  the  list  drawn,  except  o^  si,  issi 
as  provided  in  this  section.  

g  2100.   [50.]     When  the  drawing  is  completed,  from  ocu  m,  ibm, 
the  twelve  names  drawn  the  parties  must  select  a  jury  gitmn  .„_ 
by  each  striking  from  the  list  three  names,  alternately,  [JJSre'arawn. 
commencing  with  the  defendant,  and  the  remaining  six 
must  be  summoned  as  jurors  in  the  action. 

g  2101.   [61.]     The  names  of  the  six  jurors  so  selected  Pg;^^*"- 

must  be  inserted  in  the  order  to  summon  a  jury,  and ■ 

thereafter  the  proceedings  in  the  summoning  and  forma-  aDdtormufon 
tion  of  the  jury  must  be  conducted  in  the  manner  pro-  'rom  Jury  iiit 
vided  in  chapter  VI.  of  this  act;  but  neither  party  is 
entitled  to  a  peremptory  challenge  aa  to  either  of  such 
six  jurors. 

§  2102.    [52.]    A  person  duly  summoned  to  attend  a  ocl  si,  uu. 

justice's  court  as  a  juror,  if  he  fail  to  attend  as  required, 

or  give  a  valid  excuse  therefor,  may  be  fined  by  the  jus-  anomi  may^ 
tice  in  a  sum  not  exx^eding  ten  dollars. 


CHAPTER  VIII. 
OF  JUDGMENT  AND  EXECUTION. 
S  2103.     Docketing  judgment  in  circuit  court. 
S  21M.     Effect  of  docketing  judgmeDt  ia  circoit  court, 
fi  2105.     Application  to  set  off  mutual  judgmeats  in  juftdcea'  coarts. 
§  210S.     Conditioiu  of  judj^ment  proposed  as  Bet-off. 
5  2107.     Transcript,  vhen  taken  to  be  oaetl  u  aet-of^  stayH  cuecntion  of 

judgment. 
S  2108.     If  judgments  mutaol,  justice  must  set  off. 
I  2109.     Judgment  for  difference  between  judgmenta. 
g  2110.     Jadgment  does  not  affect  title  to  real  property,  althongh  questioned 

in  the  action. 
9  2111.     Elocution  to  enforce  justice's  judgment  when  against  real  propert;. 
3  2112.     EiocutioQ,  when  retamable,  and  by  whom  serred. 
S  2113.     Transcript  of  judgment,  when  may  be  filed  in  another  county. 
S  2114.     Tranacript  of  judgment,  how  enforced, 
i  21 15.     Execution,  renewal  of. 
S  21 16.     Justice  may  enforce  judgment  given  by  his  predeeesaor. 

§  2103.   [53.]     Whenever  a  judgment  ia  given  in  &  u..isa. 
justice's  court  in  favor  of  any  one  for  the  sum  of  ten  DocueiinK 
dollars  or  more,  exclusive  of  costs  or  disbursements,  the  c'icuTcouft 
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oct.a,i8H     party  in  whose  favot  such  judgment  is   given  may, 

— — within  one  year  thereafter,  file   a  certified  transcript 

jodgmaSin     thereof  with  the  county  clerk  of  the  county  wherein 

Olrcnlt  court.  ■'  ' 

such  judgment  was  given,  and  thereupon    such   clerk 
laor.su.         ehall  immediately  docket  the  same  in  the  judgment 

docket  of  the  circuit  court, 
c^  a  18S4,  g  2104.  [54.]  From  the  time  of  docketing  a  judgment 
^^^t  of  a  justice's  court,  as  provided  in  the  last  section,  the 
jodgmMlfu  same  shall  he  a  lien  upon  the  real  property  of  the 
drcaitcoart.  defendant,  as  if  it  were  a  judgment  of  the  circnit  court 
iaor.818.         wherein  it  is  docketed. 

r.PaaoH,  4 

OAXi,mi.  g  2105.  [55.]    A  party  against  whom  a  judgment  is 

.    ---^ — — ■  given  in  a  justice's  court  may,  upon  three  days'  notice 
j«oJ^utuai  to  the  adverse  party,  apply  to  the  justice  of  such  court 
to  have  another  judgment  given  in  a  justice's  court,  be- 
tween the  same  parties  and  against  such  adverse  party, 
set  off  against  such  first-mentioned  judgment. 
ort.2i,iflM,         §2106.   [56.]    There   must  be   no  existing  right  of 
cooditioDot     ^PPS^l  from  the  judgment  proposed  as  a  set-off,  and  if  such 
pJSS'u  »w?  judgment  was  given  in  another  court  than  the  one  where 
**  the  apphcation  is  made,  the  party  proposing  such  set-off 

must  produce  a  transcript  of  such  judgment,  certified 
c^fliMMof  by  the  proper  justice,  which  certificate  shall  also  state 
how  much  of  such  judgment  remains  unsatisfied,  and 
that  the  transcript  is  given  for  the  purpose  of  being 
set  off  against  the  judgment  to  which  it  is  proposed  as  a 
set-off. 
00121.1864.         §2107.  [57.]    The  justice  making  such  transcript  and 

—= certificate  shall  make  an  entry  thereof  in  his  docket, 

j^enWcento  and  thereafter  all  proceedings  to  enforce  such  judgment 
SiMuli^^r  shall  be  stayed,  unless  the  transcript  be  returned,  with 
Judgment  jj^g  certificate  of  the  proper  justice  indorsed  thereon,  to 
id.,$K.  the  effect  that  it  has  not  been  allowed  to  be  set  off. 

iTjudameDts  §  2108.  [58.]  If,  upon  the  hearing  of  the  application, 
mtut aiiow Bet-  the  justicc  finds  that  the  judgments  are  mutual,  he  shall 
uor.274.        give  judgment  allowing  the  proposed  set-off. 
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§  2109.   [59.]    If  there  is  any  difference  in  the  amount  o«.2i, 
of  the  two  judgments,  judgment  for  the  difference  must 


be  given  in  favor  of  the  party  owning  the  largest  judg-  g^af""»  ^^ 
ment.     If  the  justice  refuse  to  allow  the  set-off,  he  shall  ™wu. 
so  certify  on  the  transcript,  and  return  it  to  the  party 
making  the  application. 

§2110.   [60.]    Although  the  title  to  real  property  may  ^n.i8M, 

be  controverted  or  questioned  in  an  action  in  a  justice's 

court,  the  judgment  in  such  action  in  no  way  affects  or  Di)tBffe<:ttitie 
determines  stich  title  as  between  the  parties  thereto  or  eny,  although 

^  quettlonBd  id 

otherwise.  ""*  »oiion. 

§  2111.   [61.]    Execution  to  enforce  a  judgment  in  a  oct.3i.u6t, 

justice's  court  must  not  be  issued  against  or  levied  upon 

the  real  property  of  the  defendant;  but  when  a  judgment  eororceius- 
given  by  a  justice  has  been  duly  docketed  in  a  circuit  ™*?*'J'j52 
court,  thereafter  it  must  be  enforced  as  a  judgment  of  pn>pertr, 
such  circuit  court.  'uoi.ta. 

§  2112.    [62.}    An  execution  issued  by  a  justice  must  octai,  issi. 
be  made  returnable  in  thirty  days  from  the  date  thereof,  - 


and  may  be  directed  to  the  sheriff  of  the  county,  or  any  when  retuni- 
constable  or  marshal  or  policeman  authorized  to  act  as  ihomMrrld. 
constable  in  any  precinct  therein,  and  must  be  executed 
by  any  of  such  officers  when  delivered  to  him, 

§  2113.   [63.]    When  an  execution  isreturned  unsatis-  J^'^-"^ 
fiod  in  whole  or  part  for  want  of  goods  and  chattels  of 

°  Tr«nBcrlptol 

the  defendant  within  the  county  whereon  to  levy,  the  Jadgmont, 

■'  "^ '  wbeD  rajiy  be 

party  entitled  to  the  benefit  of  the  judgment  may  have  JJ^^,*""""' 
a  certified  transcript  thereof,  and  file  the  same  with  any 
justice  in  any  other  county. 

§  2114.   [64.]     Upon  the  filing  of  the  transcript,  the  9^^1.1984. 
justice  must'  make  an  entry  thereof  in  his  docket,  and ' 

,  .  .  .  1     .     1  TnwiBcrlnt  of 

thereafter  execution  may  issue  to  enforce  such  judgment,  J''1»S|S^'''* 
or  any  part  thereof  remaining  unsatisfied,  as  if  it  had 
been  given  by  such  justice  with  whom  the  transcript  is 
filed. 

§  2115.  [65.]     At  any  time  before  the  expiration  o{^^^"^ 
the  return  day  of  the  execution  it  may  be  renewed  for  Ktecution — 
another  period  of  thirty  days,  at  the  request  of  the  plain-  '«°*"''  "^ 
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tiff,  by  an  indorsement  to  that  effect,  made  by  the  justice 

-  thereon.     Such  indorsement  mast  be  dated,  and  if  any 

part  of  such  execution  has  been  satisfied,  most  state  the 

amount  then  due  thereon.     An  entry  of  such  renewal 

must  also  be  made  in  the  docket  of  the  jostice. 

oct.ai.ia5i.         g  2116.   [66.]    A  justice  of  the  peace  has  authority 

and  power  to  enforce  a  judgment  given  by  his  predecessor 

enforce  iu.fr-    in  offico.  Of  bv  a>justice  whose  docket  has  been  trans- 
meat  given>y  1      1  ■  ,  ,  ,...■.. 
huptedecM-    feiTed  to  him,  and  to  complete  any  unfinished  business 

begun  before  such  predecessor,  or  entered  in  such  docket, 

as  if  the  same  bad  been  given  or  begun  before  himself. 


CHAPTER  IX. 

OF  APPEALS  IN  CIVIL  ACTIONa 

1 2117-  Appwl,  who  may  take,  and  from  what  jadgDMnt. 

S  2118.  To  what  conrt  ^peal  may  be  taken,  and  within  what  tiaa. 

3  2119.  Appeal,  how  taken. 

1 212(k  Uudertaking  for  appeal,  when  to  stay  prooe«diiigB. 

i  2121.  When  proceadingi  stayad  by  undertaking  for  ooatu 

'        i  2122.  Allowanoe  of  appeal  and  letnm  of  exeontion. 

S  2123.  Qnalification  and  jiutification  of  anratiea. 

S  2121.  nndertaking  to  enforce  jndgmflnt  uatwitbatanding  mwd. 

1 212S.  Transcript^  when  filed,  and  what  constitDtaa, 
8  312$,  2127.    Appeal,  when  perfected  and  how  tried. 

S2128.  Judgment  in  the  appellate  ooort. 

j  2129.  Defective  nndertaking,  how  cured. 
S  2130.    AmemdmentB  of  pleadings  in  the  apellate  court. 

Oct.  27. 1868. 4L  §  2117.  [67.]  Either  party  may  appeal  from  a  jndg- 
Appeai  In  civil  °^®°*  glvcn  in  tt  justicc's  court,  in  a  civil  action,  when 
i^°bet«^en.  *^®  ^"™  ^^  Controversy  is  not  less  than  ten  dollars,  or 

for  the  recovery  of  personal  property  of  the  value  of  not 
i6%.*S7,        1^83  than  ten  dollars,  exclusive  of  costs  in  either  case, 

except  when  the  same  is  given  by  confession  or  for  want 

of  an  answer,  as  prescribed  in  this  chapter,  and  not 

otherwise. 

Writ  of  review.  —  Where  the  of  time,  a  writ  of  review  does  not  lie: 
right  of  appeal  from  a  judgment  of  a  Samtej/v.  PeUenifiil,  14  Or.  SOT;  Btan- 
juBtice'e  conrt  has  been  loat  by  lapse    Tn«r>  v.  Harriityloit,  H  Id.  iSO. 

Del. a.  1884. tL      §  2118.   [68.]     The  appeal  is  taken  to  the  circuit  court 
of  the  county  wherein  the  judgment  is  given,  and  may 
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be  taken  within  -thirty  days  from  the  date  of  the  entry  octmsHti. 
thereof.  The  party  appealing  is  known  as  the  appellant,  'nurbitcoort 
and  the  adverse  party  as  the  respondent,  but  the  title  of  anSwii^nT"' 
the  action  is  not  thereby  changed. 

§  2119.   [69.]    An  appeal  ^  taken  by  serving  a  notice  oei.£i,i864, 
thereof  on  the  adverse  party,  and  filing  the  original,  with      '..■- — — 
the  proof  of  service  indorsed  thereon,  with  the  justice,  uSSe^'  ""*" 
and  by  giving  the  undertaking  for  the  costs  of  the  appeal 
as  hereinafter  provided.  ^o^l^es! 

Notice  of  appeal.— The  circuit  the  ploiatiS  u  named  m  "Amaada 
conrt  acquires  jarlBdiction  through  H.  Storks,"  s  notice  o(  spjieal  from 
the  notice  of  appeal :  Chmraaa  v.  Brtm-  the  judgment  therein,  which  uamea 
«»l,  3  Or.  320;  and  where  it  ia  not  the  plaintiff'  aa  A.  H.  Starts,"  ig  not 
properly  tarTed,  returned  properly  thereby  rendered  inanfBcient:  Starlet 
indorsed  and  filed,  and  the  proper  v.  Sto/brrf,  Uld.  317,  Where  the  no- 
nndertakin^  given,  the  conrt  acquires  tice  of  appeal  apecifiea  a  judgment  for 
no  joriidictioni  Strang  t.  Kath,  1  Id.  (57. C5,  and  the  transcript  ducloses  a 
812;  BtaU  T.  Zingtem,  7  Id.  137.  If  judgment  for  $52.60,  the  notice  ia 
on  the  appeal  the  notice  prove  inanfB.  ineofBcient  to  i^ve Jariadiction;  Clap- 
cient,  the  only  jadsment  which  can  man  v.  Bron»on,  3  Id.  320. 
be  given  b  one  of  jliamisaal:  NeppacA  A  party  to  an  action  in  a  justice's 
V.  Jordan,  13  Or.  246.  court  is  not  anthorized  to  serve  or 

On  appeal  ffom  a  judgment  of  a  make  proof  of  service  of  a  notice  of 
jiutioe'a  court,  a  notice  which  is  in  appeal:  Williama  v.  Schmidt,  14  Or. 
writing,  and  makes  known  to  the  op-  470.  An  ohjection  to  the  anfficiency 
posite  part^  that  an  appeal  it  taken  of  the  service  of  the  notice  of  appeal 
in  the  partioular  caae,  la  a  sufficient  when  not  made  in  the  conrt  below 
compliance  with  this  section:  Lan-  will  not  be  conaidered  in  the  appel- 
eatUr  v.  MeDonaU,  14  Or.  2>A.  lateconrt:  Xanoufn-v.  JfcZtonoU;  14 
Where  in  a  case  in  a  joatice's  court.    Id.  2G4. 

§2120.  [70.]     The  undertaking  of  the  appellant  must  Oct.  21,  uti 

be  given  with  one  or  more  sureties,  to  the  effect  that  the  — '■ 

appellant  will  pay  all  costs  and  disbursements  that  may  K?*™!!,"* 
be  awarded  against  him  on  the  appeal;  but  such  under-  proceeding. 
taking  does  not  stay -the  proceedings  unless  the  under-  no,  «4, 
taking  further  provides  to  the  effect  following, — that  the 
appellant  will  satisfy  any  judgment  that  may  be  given 
against  him  in  the  appellate  court  on  the  appeal. 

§  2121.   [71.]     If  the  judgment  appealed  from  be  in  iii.,}es. 
favor  of  the  appellant,  the  proceedings  thereon  are  stayed  wnen  proceed- 
by  the  notice  of  appeal  and  the  undertaking  for  the  costs  uiSeitating  ' 
of  the  appeal. 

§2122.  [72.]  When  an  appeal  is  taken,  the  justice  must  ^^-  s  ^- 
allow  the  same,  and  make  an  entry  thereof  in  his  docket,  ™'^'^^d°re- 
stating  whether  the  proceedings  are  thereby  stayed  or  not.  {"^'q.  "'  «*«*"■ 
When  the  proceedings  are  stayed,  if  an  execution  has  TOr.u*. 


,v  Google 


APPEALS  IN  CrvTL  ACTIONS. 


ICm.DC 


0^21,  lau,     been  issued  to  enforce  the  judgment,  the  justice  must 

— —  recall  the  same  by  written  notice  to  the  officer  holding 

appeal,  and  re-  the  execution,  and  thereupou  it  must  be  returned,  and  all 

turn  01  eieca-  ^ 

tioD.  property  taken  thereon  and  not  sold  released;  and  if  the 

body  of  the  defendant  has  been  taken  on  execution,  he 
must  be  discharged  from  custody. 
o«.  21, 1864,         I  2123.   [73.]     All  sureties  in  an  undertaking  under 
QuauncBtion    *^®  provisions  of  this  chapter  must  have  the  quahfica- 
uanotBuf!^  tions  of  bail  upon  arrest,  and  if  required  by  the  ailverse 

party,  must  justify  before  the  justice  in  like  manner, 
uor.aa 

ftualiflcatioua  and  InatiflcatioiL  fint  duly  Bwotn,  Hy  tbat  I  am  a  tm- 
ofb&UonaTre9t:SeegSl18,119rn6,  dent  hoiueliolder  within  tba  tUlc  of 
117  Code  Civ.  Proc.J,  ante,  p.  266.  Oregon,  and  am  worth  the  inm  ol 
UndertEikiiig.  — An  affidavit  br     ,"  ii  not  a  compliance  with  tha 


Undertalclngto 

enlorcelude- 
mcntnolwith- 
■taudiiig  an 
•ppeaL 


Tranicript  on 
appeal,  wben 
flKdan-     ■ - 


§  2124.  [74.]  When  a  judgment  baa  been  given  for 
money,  in  an  action  iipon  a  contract  to  pay  money,  not- 
withstanding an  appeal  and  undertaking  for  the  stay  of 
proceedings,  the  respondent  may  enforce  such  judgment, 
if  within  five  days  from  the  allowance  of  the  appeal  he 
file  with  the  justice  an  undertaking,  with  one  or  more 
sureties,  to  the  efilsct  that  if  the  judgment  be  changed  or 
modified  on  the  appeal  he  will  make  such  restitution  as 
the  appellate  court  may  direct.  Such  undertaking  must 
be  taken  by  the  justice  on  not  less  than  two  days'  notice 
to  the  other  party. 

§  2126.  [75.]  On  or  before  the  first  day  of  the  term 
of  the  circuit  court  next  following  the  allowance  of  the 
appeal,  the  appellant  must  file  with  the  clerk  of  such  cir- 
cuit court  a  transcript  of  the  cause.  The  transcript  must 
contain  a  copy  of  all  the  material  entries  in  the  justice's 
docket  relating  to  the  cause  or  the  appeal,  and  must  have 
annexed  thereto  all  the  original  papers  relating  to  the 
cause  or  the  appeal,  and  filed  with  the  justice. 

§  2126.  [76.]  Upon  the  filing  of  the  transcript  with 
the  clerk  of  the  circuit  court,  the  appeal  is  perfected,  and 
the  action  shall  be  deemed  pending  and  for  trial  therein 
as  if  originally  commenced  in  such  court. 
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g  2127.     Whenever  an  appeal  ahall  have  been  taken  SwaV^'*" 

from  a  judgment  rendered  in  a  justice's  court,  and  per-  p-*^ 

fected  by  giving  the  notice  of  appeal  and  undertaking,  Ap^MWheo 
as  provided  by  law,  such  justice  shall  file  with  the  clerk  6o»uiei 
of  the  circuit  court  of  his  county  a  transcript  of  the  cause, 
and  thereafter  such  court  shall  have  jurisdiction  of  the 
cause,  and  shall  proceed*  to  hear,  try,  and  determine  the 
same  anew,  without  regarding  any  error  or  other  imper- 
fection in  the  original  summons  and  the  services  thereof, 
or  on  the  trial,  judgment,  or  other  proceedings  of  the 
justice  or  constable  in  relation  to  the  cause. 

It  will  be  obserred  th&t  tliia  BBctioQ  coven  mncb  of  the  gnrand  ocoopied 
hf  the  two  next  preceding;  bat  as  it  leaveB  aome  of  the  proriaiona  of  tboM 
Hctipiu  nnsiTected,  nnleu  bj  implication,  they  are  retained. 

8m  note  foUowiug  g  2074. 

g  2128.   [78.]    When  an  appeal  is  dismissed,  the  ap-  oet.  si,  ww. 

pellate  court  must  give  judgment  as  it  was  given  in  the  — — - 

court  below,  and  against  the  appellant,  for  the  costs  and  th'^a^u^ie 
disbursements  of  the  appeal.     When  judgment  is  given  ™""" 
in  the  appellate  court  against  the  appellant,  either  with  ifor.cox 
or  without  trial  of  the  action,  it  must  also  be  given 
against  the  sureties  in  his  undertaking,  according  to  the 
□ature  and  e£fect  of  it. 

There  u  do  provision  directly  declaring  the  power  of  tho  appellate  oonrts  to 
■^ '""'««  appeala  from  jaatice's  conrta,  or  deaignatiog  tbe  casea  ia  which  it  maj 
be  done,  nor  for  Nippl; ing  defects  in  the  tranioript.  This  was  dono  by  S  74 
of  thaact  of  October  21,  1864,  which  waa|  77  olthe  "  civil  and  criminal  proc«- 
tlnre  in  josticea'  conrta"  in  the  compilation  of  1872;  bnt  that  section  was 
(.tpreadf  repealed  by  an  act  approved  October  26, 1874. 

§  2129.   [79.]     An  appeal  cannot  be  dismissed  on  the  oct2i,ia6*, 

motion  of  the  respondent,  on  account  of  tbe  undertaking  — 

therefor  being  defective,  if  the  appellant,  before  the  de-  SncKroSng. 
termination  of  the  motion  to  dismiss,  will  execute   a 
BufBcient  undertaking,  and  file  the  same  in  the  appellate 
court,  upon  such  terms  as  may  be  deemed  just. 

§  2130.     In  all  cases  of  appeal,  the  bill  of  items  of  the  Feb.a.iBs.i.ST. 

.  ,  mi  1    .  ~  LawsoMf«5, 

account  sued  on,  or  filed  as  a  counterclaim  or  set-ofi,  or  piaa- 

the  abatement  of  the  plaintiff's  cause  of  action,  or  of  the  Proceedtniiato 
defendant's  counterclaim  or  set-off,  or  other  ground  of  'nis  in  fh%\f 
defense  filed  before  the  justice,  may  be  amended  upon 
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Feb.36.is»,f7.  appeal  in  the  appellate  court  to  supply  any  defect,  ie- 

LansoIUU,       _^f  ,  *^f         ,  .       ,       „,.  J.  ,      .      ,' 

p-isa- ficiency,  or  omission  therein,  by  filing  formal  pleadings 

FroceediDKa  to  therein,  when  hv  such  ameuiiment  substantial  justice 

amend  pleid-  •'  • 

'^S^  couS*'  ^^  ^®  promote[d],  and  in  all  cases  when  required  by  the 
court  or  by  either  party  to  the  action,  formal  pleadings 

g^-^  shall  be  filed  on  either  side  upon  the  trial  of  the  cause 
on  appeal;  when  either  party  requires  such  formal  plead- 
ings, he  shall  cause  to  be  served  on  the  opposite  party  a 
notice  thereof  in  writing,  and  file  the  same  in  the  court 
where  the  cause  is  pending,  by  the  first  day  of  the  term 
of  such  court  at  which  such  cause  is  to  be  tried;  but  no 
new  item  or  cause  of  action  not  embraced  or  intended  to 
be  included  in  the  original  account  or  statement  shall  be 
added  by  .such  amendment. 
S«e  note  f oUoiring  %  WJi, 


OF  CBIMINAL  ACTIONS  IN  JUSTICES'  COURTS. 

S2131.  Procoedinga  in  crimiiiil  action  to  ~b«  governed  by  Code  of  Ciiuaal 

Procedure. 

§  2132.  Criminal  actiim,  how  commenced;  parly  injnred  mnot  tfptu  ot  ^ 

anbpcenaed. 

3  2133.  Complaint  to  be  deemed  «ii  indiotmsnt. 

§  2134.  Warrant  of  arreat,  when  and  Ly  whom  ismed. 

g  2135.  Warrant,  reqimites  of  and  when  retomable. 

g  2136.  Defendant,  when  mast  plead  to  complaint. 

9  2137.  Defendant  ma;  plead  same  pleas  «s  In  indictment, 

g  2133.  luue,  how  tried. 

9  2139.  Jurj,  how  eelected  and  aummonad;  formation  of. 

g  2140.  Verdict  of  jury,  how  givea;  to  be  entered  in  docket, 

g  2141,  Judgment  oE  conviction. 

g  2142.  Judgment  of  acquittal,  entry  if  prosecution  deemed  maliciaoi. 

g  2143,  Judgment  agaioat  prosecutor  for  costs,  and  aeaarity  thnefw. 

g  2144.  Same,  how  enforced. 

g  214G.  Form  of  entry  of  judgment  of  oonviction. 

g  2146.  Certified  copy  of  judgment  to  be  filed  with  clerk. 

g  2147.  Entry  of  jndgment  and  copy  of,  efibct  of  aa  eridence. 

I  2148.  Judgment  of  conviction,  how  enforced, 

g  2149.  Payment  of  Goo  and  coata,  to  whom  made. 

gSlSO.  Appropriationof  money  paid  on  judgment  of  conviotion. 

3  2151,  Same  subject. 

S  2162.  Aotiou  to  be  tried  witiuB  one  day  onleB*  cimtdnaed  tor  okim. 

S  2153.  Defendant  may  give  baiL 

g  2154.  Undertaking  of  bail,  form  oL 
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5  2100.    ProceadingB  if  the  defendaot  do  not  give  baQ. 
S  2166.     Form  of  commitnieiit. 
S  21S7.    Commitment,  bow  exeontad. 

1  2158l    Prooeedinga  vhea  it  ^pean  tluit  the  defomlsnt  bu  committed 
crime  not  within  jurisdiction  of  jnstice. 

g  2131.  [81.}    A  criminal  action  in  a  justice's  court  oct2i.is6<. 

is  commenced  and  proceeded  in  to  final  determination,  ~ 

and  tbe  judgment  therein  enforced,  in  the  manner  pro-  ^ri^tS&i^'" 
vided  in  the  Code  of  Criminal  Procedure,  except  as  in  this  governmL 
act  otherwise  spacially  provided. 

g  2132.   [82.]   In  a  justice's  court,  a  criminal  action  is  Id.,  479; 
commenced  by  the  filing  of  the  complaint  therein,  verified  criminal  m- 
by  tbe  oath  of  the  person  commencing  the  action,  who  minced.  """ 
is  thereafter  known  aa  the  private  prosecutor;  and  no 
judgment  of  conviction  or  acquittal  can  be  given  in  a 
criminal  action  in  justice's  court  unless  the  person  in-  Peraona  in- 
jured appear  or  be  aubpoenaed  to  attend  the  trial  as  a  l^^**™^ 
witness. 

g  2133.  [83.]    The  complaint  is  to  be  deemed  an  in-  ".t"- 
dictment  within  the  meaning  of  the  provisions  of  chap-  compiaintco 
ter  VIII.  of  the  Code  of  Criminal  Procedure,  prescribing  dittment 
what  ia  sufficient  to  be  stated  in  such  pleading,  and  tbe 
form  of  stating  it. 

g  2134.   [84.]     Upon  the  filing  of  the  complaint,  the  M.a»i- 
juatice  must  issue  a  warrant  of  arrest  for  the  defendant  w«rr«ntot 
named  therein. 

§  2135.   [85.]    A  warrant  of  arrest  in  a  criminal  action  id-sta. 
is  issued,  directed,  and  executed  in  all  respects  as  the  wimmt, 
warrant  provided  for  in  chapter  XXXV.  of  tbe  Code  of  "**"  ' 
Criminal  Procedure,  except  that  it  must  be  made  return- 
able only  before  tlie  justice  who  issues  it. 

g  2136.   [86.]    When  the  defendant  ia  brought  before  id..»8i 
the  justice,  the  complaint  must  be  read  to  him,  and  he  Defendsnt, 
must  be  required  to  plead  thereto.  pie^d. 

g  2137.   [87.]    The  defendant  may  plead  the  same  plea  M..ts«. 
as  upon  an  indictment;  his  plea  mast  be  oral,  and  en-  i>«fend*ntmar 
tered  in  the  docket.     If  the  defendant  refuse  to  plead,  |iIm  ifiiV- 
the  justice  must  enter  the  fact,  together  with  the  plea  of 
not  guilty,  on  his  behalf. 
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§  2138.  [88.]  Upon  a  plea  other  than  a  plea  of  guilty, 
'  if  the  defendant  do  not  then  demand  a  trial  by  jar;,  the 
justice  must  proceed  to  try  the  issue. 

§  2139.  [89.]  If  a  trial  by  jury  be  demanded,  a  jury 
'  most  be  selected  and  summoned,  as  in  case  of  a  civil 
action  in  a  justice's  court.  Each  party  is  entitle  to 
take  challenges  for  cause,  and  to  two  peremptory  chal- 
lenges, except  when  the  jury  is  selected  in  the  manner 
provided  in  chapter  VII.  of  this  act,  and  as  to  any  jaror 
so  selected,  neither  party  shall  be  entitied  to  a  peremp- 
tory challenge. 

g  2140.  [90.]  When  the  jury  have  agreed  open  a 
verdict,  they  must  deliver  the  same  to  the  justice  pab- 
licly,  who  must  enter  it  in  his  docket. 

§  2141.  [91.]  When  the  defendant  pleads  guilty,  or 
is  convicted,  either  by  the  justice  or  the  jury,  the  justice 
must  give  judgment  thereon  for  such  punishment  as 
may  be  prescribed  by  law  for  the  crime. 

§  2142.  [92.]  When  the  defendant  is  found  not 
guilty,  either  by  the  justice  or  a  jury,  he  must  be  immedi- 
ately discharged;  and  if  it  appear  to  the  justice  that  the 
prosecution  was  malicious  or  without  probable  cause,  he 
must  make  an  entry  to  that  effect  in  his  docket. 

This  aectioD,  bo  for  u  it  relates  to  ttia  antering  in  th«  jtutiee'a  docket  tb* 
fact  thai  the  prosecntioii  was  malicions  or  withoot  probable  canae,  im  anptr- 
seded  bj  Bubsequent  legiBlation  on  that  nibject  See  sections  1411  knd  U19 
as  to  the  docket  entry  and  judgment  in  such  csseg,  uid  the  eaiartxiDeat  of 
such  judgment.  Sa<rtion>  93  and  di  of  the  compilation  of  1872  (being  the 
two  Beotions  next  following)  are  likewise  lapetMded  hj  tha  MoticDa  abcw« 
nfeired  to,  excepting  pouibly  the  proriaitma  for  seonnng  the  pajmani. 

g  2143.  [93.]  Upon  making  the  entry  prescribed  in 
the  last  section,  the  justice  must  give  judgment  against 
'  the  private  prosecutor  for  the  costs  and  disbursements 
of  the  action,  and  require  him  to  pay  the  same  or  give 
satisfactory  security  therefor,  by  a  written  undertaking 
with  one  or  more  sureties,  to  pay  the  same  to  the  justice 
within  thirty  days  from  the  date  of  such  judgment 

g  2144.  [94.]  The  judgment  may  be  enforced  against 
the  prosecutor,  if  he  do  not  pay  the  same  or  give  tho 
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required  security  therefor,  in  all  respects  as  a  jodgment  Oei.  ai.  ibm. 

for  a  fine  in  a  criminal  action;  but  if  he  give  the  required  —       - — 

security  therefor,  said  judgment  may  be  enforced  at  the  S§JJ,"'i£JJ^ 

expiration  of  the  thirty  days,  against  the  prosecutor  and  •"''>«**■ 

his  sureties-  in  the  undertaking,  in  all  respects  as  a  judg- 

ment  for  money  in  a  civil  action. 

§2146.  [95.]    Whenajudgmentof convictionisgiven,  oct.3i,isM, 

either  upon  a  plea  of  guilty  or  upon  a  trial,  the  justice  ^ 

must  enter  the  same  in  the  docket  substantially  as  fol-  conv^ilonT 
lows: — 

" justice's   COUET  for  the   PEBCDSOT  op .  "Or. 60S. 

"State  of  Oregon,  and  county  of . 

"The  state  of  Oregon  v.  A  B  (day  of  the  month  and 
year). 

"The  above-named  A  B  having  been  brought  before 
me,  C  D.,  a  justice  of  peace  for  the  precinct  in  the  county 
and  state  aforesaid,  in  a  criminal  action,  for  the  crime  of 
(briefly  designate  the  crime),  and  the  said  A  B  having 
thereupon  pleaded  'not  guilty'  (or  as  the  case  may  be), 
and  been  duly  tried  by  me  (or  by  a  jury,  as  the  case  may 
be),  and  upon  such  trial  duly  convicted,  I  have  adjudged 

that  he  be  imprisoned  in  the  jail  of  this  county days, 

and  that  he  pay  the  costs  of  the  action,  taxed  at 

dollars  (or  that  he  pay  a  fine  of dollars  and  such 

costs,  and  be  imprisoned  in  such  jail  until  such  fine  and 

costs  be  paid,  not  exceeeding days,  aa  the  case  may 

be).  "C  D,  Justice  of  the  Peace  as  aforesaid." 

If  the  defendant  has  pleaded  guilty,  instead  of  the 
paragraph  commencing  "and  the  said  A  B,"  and  ending 
"upon  such  trial  duly  convicted,"  the  entry  must  state 
substantially  as  follows:  "and  the  said  A  B  having  been 
thereof  duly  convicted  upon  a  plea  of  guilty." 

§  2146.  [96.]    "Within  twenty  days  from  the  entry  of  M..jta. 


judgment,  the  justice  must  cause  a  certified  transcript  '^fr"?^™P![L 
thereof  to  be  filed  in  the  office  of  the  county  clerk  of  the  S,*?^^"*"" 
county. 

§2147.   [97.]    An  entry  of  judgment  and  the  transcript  M-.  jm. 
thereof,  made  or  filed  aa  in  the  last  two  sections  provided. 
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or  a  certified  copy  of  either,  is  concluBive  evidence  of  the 
facts  stated  therein^ 

g  2148.  [98.]  The  Judgment  muat  be  executed  )jy  the 
sheriff  of  the  county,  or  by  a  constable  of  the  precinct  in 
.  which  the  conviction  ia  had,  or  any  marshal  or  policeman 
authorized  to  act  as  a  constable  therein,  upon  receiving 
a  certified  copy  of  the  entry  of  judgment;  and  such  copy 
shall  also  be  deemed  an  execution  against  the  property 
of  the  defendant  for  the  purpose  of  collecting  the  amount 
of  any  fine  or  costs  mentioned  therein. 

g  2149.  [99.]  If  the  fine  and  costs,  or  any  part  there- 
of, be  paid  before  commitment,  they  must  be  paid  to  the 
justice,  and  thereafter  to  the  officer  in  whose  custody  the 
defendant  may  be  at  the  time  of  such  payment,  which 
officer  must  immediately  pay  the  same  to  the  justice. 

g  2150.  [100.]  Any  money  paid  to  the  justice  upon  a 
judgment  in  a  criminal  action  must  first  be  applied  to 
the  costs  of  the  action,  and  the  remainder^  by  such  jus- 
tice, paid  to  the  treasurer  of  the  county,  to  be  appropri- 
ated as  provided  by  law. 

g  2151.  [101.]  Such  money  must  be  paid  to  the 
treasurer  within  thirty  days  from  the  receipt  thereof,  or 
the  same  may  be  recovered  from  the  justice,  with  twenty 
per  centum  additional,  by  a  civil  action  in  the  name  of 
the  county. 

g  2152.  [102.]  When  the  defendant  is  brought  before 
the  justice  upon  the  warrant  of  arrest,  the  action  must  be 
tried  within  one  day  thereafter,  unless  continued  for  canse. 

g  2153.  [103.]  At  any  time  before  the  commence- 
ment of  the  trial,  the  justice  must  admit  the  defendant 
to  bail  if  he  require  it,  and  take  bail  of  him  accordingly. 

g  2154.  [104.]  The  bail  must  be  given  by  a  written 
undertaking,  executed  by  one  or  more  sufficient  sureties, 
in  substantially  the  following  form:  — 

"justice's  court  for  the  prscihct  op . 

"  State  of  Oregon,  county  of . 

"  A  criminal  action  having  been  commenced  on  the 
day  of 18 — ,  in  the  justice's  court  aforesaid, 
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against  A  B,  for  the  crime  of  (designating  it  generally),  9^^  **H 

and  he  havins;  been  duly  admitted  to  bail  by  the  justice 

of  eaid  court,  in  the  sum  of doljars, —  ihoi,  ioSTSL 

"We,  0  D,  of  (stating  hia  place  of  residence  and  occu- 
pation), and.  E  F,  of  (stating  the  like  as  to  him),  hereby 
undertake  that  the  above-named  A  B  shall  appear  at  the 
time  and  place  fixed  for  the  trial  of  the  above-mentioned 
«ction,  in  whatever  court  it  may  be  prosecuted,  and  shall 
at  all  times  render  himself  amenable  to  the  Jsrders  and 
process  of  the  court,  and  if  convicted,  shall  appear  for 
judgment,  and  surrender  himself  in  execution  thereof; 
or  if  he  fail  to  perform  either  of  those  conditions,  that 
we  will  pay  to  the  state  of  Oregon  the  sum  of dol- 
lars (inserting  the  sum  in  which  the  defendant  is  ad- 
mitted to  bail)." 

§  2155.  [105.]    If  the  defendant  do  not  give  bail  when  ocl  a,  ibm. 
brought  before  the  justice  upon  the  warrant  of  arrest,  he 


court  be  held  iu  the  vicinity  of  the  county  jail,  be  commit- 
ted to  jail,  to  answer  the  action  as  the  justice  may  direct, 

§  2156.   [106.]     The  commitment  must  be  signed  by  J'^'"'"**- 
the  justice  with  his  name  of  office,  and  may  be  substan- 1       ; 

*  -        '  •/  Fonu  of  com' 

tially  as  follows: mlUnont. 

"justice's  couht  for  the  peecinct  op 

"  State  of  Oregon,  county  of . 

"in  the  name  op  the  state  of  orboon. 
"  To  the  sheriff  of  the  county  aforesaid:  — 

"An  order  having  this  day  been  made  by  me  that  A 
B  be  committed  for  trial  in  a  criminal  action  against 
said  A  B  for  the  crime  of  (designating  it  generally),  you 
are  hereby  commanded  to  receive  him  into  your  custody, 
and  detain  him  accordingly,  or  until  he  be  otherwise 
legally  discharged. 

"Dated  at ,  this day  of -,  18—. 

"C  D,  Justice  of  the  Peace." 
g  2157.   [107.]    When  committed,  the  defendant  must  o^".  ish 
be  delivered  to  the  custody  of  the  proper  officer  by  any  " 


peace  officer  to  whom  the  justice  may  deliver  the  com-  howeiecuwiL 
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octa.uM,      mitment,  first  indorsing  thereon,  substantially,  aa   fol- 
Iowa:  "I  hereby  authorize  and  command  E  F  to  deliver 

CotumLtmeTit. 

bowereoutai  thi9  commitment,  together  with  the  defendant  therein 
named,  to  the  cuatody.  of  tbe  sfaerifif  of  the  county  of 


Proceeding, 

Iuriadlctloat 
QBtlce. 


§  2158.  [108.]  If,  in  the  progress  of  the  trial,  it  shall 
-  appear  to  tbe  justice  of  the  peace  that  the  defendant  has 
committed  a  crime  not  within  the  jurisdiction  of  a  jus- 
'  tice's  court,  such  justice  must  dismiss  the  action,  and 
state  in  the  entry  the  reasons  therefor,  and  hold  the  de- 
fendant upon  the  warrant  of  arrest,  and  proceed  to 
examine  the  chaise  as  upon  an  iaformation  of  the  coni> 
mission  of  crime. 


Appeal  In 
cnmlDKl  ao 


•  Or-im 
Oct  21.1864, 


Appeal,  hi 


CHAPTER  XI. 

OF  APPEALS  IN  CBIUINAL  AOTIONS. 
g  2159.    When  appeal  ma;  be  taken. 
S  216a     Appeal,  how  taken. 
§  2IG1.     Appeal  can  only  be  token  hf  defendant,  and  from  Judgmont  for  ^ 

fine  of  twenty  dollara  or  ten  daji'  itnpruonmeut. 
I  2162.    If  defendant  in  cnitodj,  jnatioe  mnst  tranamit  tranaoript. 

1 2163.  Undertakiag  for  itay  of  prooeedings. 

1 2164.  Appeal,  when  perfected,  and  anthoritj  of  oonrt  over  (unendment  of 

pleadings. 
S  216S.     CSertain  eectioni  to  apply  to  prooeedlnge  in  the  appellate  conrt. 

§  2159.  [109.]  An  appeal  may  be  taken  from  a  judg- 
„  ment  of  conviction  given  in  a  justice's  court,  in  a.  crimi- 
nal action,  to  the  circuit  court  of  the  county  in  which 
such  Judgment  is  given,  except  where  the  same  is  given 
on  a  plea  of  guilty,  as  prescribed  in  this  chapter,  and  not 
otherwise. 

§  2160.  [110.]    Tbe  appeal  is  taken  in  the  same  man- 

-  ner  and  within  the  same  time  as  in  the  case  of  an  appeal 

from  a  judgment  in  a  civil  action,  except  that  the  notice 

thereof  must  be  served  upon  the  district  attorney  for  tho 

county  or  upon  the  private  prosecutor  in  the  action. 

Appeals  la  criminal  actioiu.  notice  thereoF,  which  must  be  npoa 

—  Under   the   "Jnatioe'e  Code"  an  the  district  attomsy  or  private  prosa- 

appeal  in  a  criminal  action  is  taken  cntor:   State  v.  Zingitm,    7  Or.   137. 

in    the  same   manner  as  in  a  civil  Where  a  psfty  againat  whom  a  jadg- 

notion,  except  a«  to  «ervioe  of  the  meet  haa  been  rendered  for  a  fto*  amd 
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served  npoa  the  district  attorney  and  qnirea  no  juriidiction  of  the  o 

private    prosecutor,    bnt    thereafter  render  JDagment  against  defendant 

fails  to  fits  the  original  thereof,  with  and  his  sureties  npon  his  undertaking 

proof    of   service  indorsed    thereon,  on  appeal,  notvithstsnding  one  may 

with  the  JDstice,  and  no  appeal  it  al-  have  been  execnted  and -accepted:  Id. 
lowed  bj  the  justice  nor  truucript  of 

g  2161.    [111.]     An  appeal  can  only  be  taken  by  the  Ort^n,  issi, 

defendant,  and  by  such  defendant  only  when  the  jndg- 

ment  is  that  he  pay  a  fine  of  not  less  than  twenty  dollars,  by  datandant. 
or  be  imprisoned  not  less  than  ten  days,  exclusive  of 
costs  in  either  caae. 

§  2162.   [112.]     If  the  defendant  is  in  custody  at  the  Oct  21,  ism, 
time  the  appeal  is  allowed,  the  justice  must  make  the  - 


proper  tranacript,  and  deliver  it  to  the  clerk  of  the  cir-  trflnsmirt«n- 
cnit  court  by  the  first  day  of  the  next  term  thereof,  or 
transmit  the  same  to  such  clerk  by  mail  or  other  safe '*''■'*''• 
conveyance  by  the  first  day  of  such  term. 

g  2163.   [113.]    An  allowance  of  an  appeal  does  not  P'^i^'^^M, 

stay  the  proceedings  on  the  judgment  unless  the  defend- 

ant  give  the  undertaking  of  bail  on  appeal  as  provided  f^tarof  pro- 
in  section  1470  [267]  of  the  Oode  of  Criminal  Procedure. 

§2164.   [114.]    Prom  the  filing  of  the  transcript  with  Oct.  21, 186*. 

the  clerk  of  the  circuit  court  the  appeal  is  perfected,  and 

the  action  is  to  be  deemed  pending  therein  and  for  trial  perfected, 
upon  the  issue  tried  in  the  justice's  court.     The  appel-  ,q^  ^^ 
late  court  has  the  same  authority  to  allow  an  amendment  "  ^''-  '^^ 
of  the  pleadings,  on  an  appeal  in  a  criminal  action,  that 
it  has  on  an  appeal  in  a  civil  action. 

§  2165.   [115.]     Sections  2128  [78]  and  2129  [79]  shall  o^^^,i«i. 

apply  to  and  govern  the  proceedings  in  the  appellate  court 

upon  an  appeal  in  a  criminal  action.  tmnsumpfij 

*  '^'  toproceedinga 

This  section,  as  it  appears  in  the  act  of  October  21,  ISCd.,  read:  "  Sections 
74,  76.  and  76  oftHa  act  shall  apply,"  etc.  In  the  commissioners'  compilation 
of  1S7S,  the  order  of  sectims  was  so  changed  that  the  sections  specified  were 
numbered  77,  78,  aod  79.  Sections  78  and  79  of  that  compilation  are  sec- 
tions 2128  and  2129  of  this.  Section  74  of  the  act  of  October  21,  1864,  — 
77  of  the  commisaiimerB'  compilatioii,  —  baa  been  repealed.  See  note  to  9  2128 
[781. 
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OHAPTER  XII. 

OP  MISOELLANEO0S  PE0VISI0N3  m  RELATION  TO  PEOCEKD. 

INGS  m  JUSTICES'  COUETS. 
S  2196.     Pern  of  diotrict  attomej  in  joBticea'  conrte. 
S  3167.     Fees  of  district  attorney  for  att«Qdi]ig  examinadon  before  map«- 

tnte  or  at  coroner'*  inqneet. 
S  2168.     District  attorney  to  coatiol  proceedings  on  behalf  of  state,  and  mij 

appeer  by  another. 
g  2169.    Judgment  of  justice  may  be  reviewed  for  errors  in  law. 
3*2170.    Wbea  appeal  cannot  be  taken  from  judgment  given  on  a  venliet  et 

a  jnry. 
§  2171.     QnaliScations  and  jnstifioation  of  bail  in  criminal  aetioas. 
9  2172.     Secority  for  coats  and  private  proeeontor. 
$2173.    Any  person  may  act  as  attorney  in  jnstioe'a  cctut;  appcnnbnent  of 

person  to  serre  process. 
S  2174.     Party  entitled  to  one  bour  to  appear  in;  if  jnstioe  engaged,  msjr 

postpone  prooeedings. 

0Aii,i8s«,         §  2166.   [116.]     The  district  attorney  shall  be  allowed 

and  receive  for  every  criminal  action  prosecuted  by  him 

•ccomey.  in  a  justice's  court,  if  the  defendant  is  convicted,  ten 
dollars,  or  if  acquitted,  one  half  thereof,  bat  if  the  action 
is  tried  by  a  justice  without  the  intervention  of  a  jury, 
only  one  half  of  such  fees.     In  a  civil  action  in  a  justice's 
court  for  the  recovery  of  any  penalty  or  forfeiture,  pros- 
ecuted by  the  district  attorney,  twenty  per  centum  of  the 
amount  recovered  and  collected. 
Feb.Hi88G,         g  2167.    [117.]    The  fees  of  a  district  attorney,  when 
u!mi  of  1S85.    earned  in  the  prosecution  of  any  action,  as  provided  in 
^~  section  2166  [116],  must  be  paid  by  the  county  wherein 

Fees  of  district  ,,  ,   .    ,  ■■,  ,    '  ,  '^,,  "',,.      .        .  . ,       ,      .. 

attomay  for      the  court  IS  holden,  and  upon  the  certificate  of  the  justice 
amination  be-  before  whom  the  action  was  prosecuted.     When  a  district 

fore  a  msglB-  * 

nert^Mu^T  attorney,  otlier  than  the  district  attorney  of  the  first  judi- 
cial district,  attends  before  a  magistrate  and  conducts  an 
examination  on  behalf  of  the  state,  upon  a  charge  of  cnme, 
he  is  entitled  to  a  fee  of  five  dollars  therefor,  and  the 
district  attorney  of  the  first  judicial  district  is  entitled 
to  a  fee  of  ten  dollars  therefor,  and  five  dollars  per  day 
for  every  day  occupied  by  him  in  attending  to  a  coroner's 
inquest,  and  mileage  at  the  rate  of  ten  cents  a  mile  for 
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the  number  of  miles  actually  traveled  by  him  in  attend-  Feb-  m,  isss, 
irig  said  examination  inquest,  to  be  certified  and  paid  as  ^5^°'  ^**'' 

provided  in  this  section  for  other  district  attorney's  fees.  

§  2168.   [118.]    The  district  attorney  may  prosecute  octai.i864, 


,    AppMl 


pointed  by  him  for  that  purpose,  and  in  either  case  he  ^bSuoi h^ 
is  entitled  to  the  fees  allowed  in  this  chapter  therefor, 
and  to  control  the  proceedings  on  behalf  of  the  state. 

§  2169.   [119.]    No  provision  of  this  act,  in  relation  c^U  WH 

to  appeals  or  the  right  of  appeal  in  either  civil  or  crimi- 

nal  cases,  must  be  construed  so  as  to  prevent  either  party  jiu^marbe 
to  a  judgment  given  in  a  justice's  court  from  having  the 
same  reviewed  in  the  circuit  court  for  errors  in  law  ap-  u%.^ 
pearing  upon  the  face  of  such  judgment  or  the  proceed- 
ings connected  therewith,  as  provided  in  title  I.  of  chapter 
VII.  of  the  Code  of  Civil  Procedure. 

g  2170.  [120.]  No  appeal  can  be  taken,  by  the  party  0ct2i,i86*, 
who  demanded  a  jury,  from  a  judgment  in  a  justice's 
court,  givenuponthe  verdict  of  such  jury,  in  either  a  civil  ' 
or  criminal  action;  unless  the  judgment  be  for  a  fine  or  wot.bw. 
amount  of  money  not  less  than  fifty  dollars,  or  for  the 
recovery  of  personal  property  of  the  value  of  not  less 
than  fifty  dollars,  exclusive  of  costs  and  disbursements 
in  either  case,  or  for  the  imprisonment  of  such  party  not 
less  than  twenty-five  days. 

§  2171.   [121.]     The  qualifications  of  bail  in  criminal  Pjjg^'"* 

actions  in  justices'  courts,  and  the  justification  thereof,  is  ^ 

prescribed  and  regulated  by  the  Code  of  Criminal  Pro-  of  bail  fn  crim 
cedure. 

g  2172.   [122.]    The  justice  may,  in  his  discretion,  re-  oct.  11,  ibm, 
quire  the  private  prosecutor  in  a  criminal  action  to  give — 

.,      ,.  ,  1     1.   1  .      ,     ,  n,.  Securitjfot 

security  for  costs  and  disbursements,  before  filing  or  re-  costa. 
ceivjng  the  complaint  therein,  in  the  amount  authorized 
in  civil  actions,  and  not  otherwise. 

§  2173.   [123.J    Any  person  may  act  as  attorney  for  oci.2i,iss4, 
another  in  a  justice's  court,  except  a  person  or  officer  - 


serving  any  process  in  the  action  or  proceeding,  other  aawtMM^ 
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OCL2I.W84,     than  a  subpoena.     Whenever  it  appears  to  the  justice 

that  any  process  or  order  authorized  to  be  issued  or  made 

uattomer-  by  this  act  will  not  be  served  for  want  of  an  officer,  soch 
800.  justice  may  appoint  any  suitable  person  not  being  a 
party  to  the  action,  to  serve  the  same;  such  an  appoint- 
ment may  be  made  by  an  indorsement  on  the  process  or 
order,  in  substantially  the  following  form,  and  signed 
by  the  justice  with  his  name  of  office:  "I  hereby  appoint 
A  B  to  serve  the  within  process  or  order,"  as  the  case 
may  be. 
J^UMM,         g  2174.   [124.]    A  party  is  entitled  to  one  hour  in 

"which  to  make  his  appearance  after  the  time  specified 

Puty  ectltled    .  ,,         .  ,..,.., 

toonehonr;     m  the  summous,  and  not  otherwise,  and  if  the  justice  be 

Justice  UlAf  '  * 

pojj^oopro-  then  actually  engaged  in  other  official  business,  he  may, 
on  his  own  motion,  postpone  further  proceedings  in  the 
case  until  such  official  business  has  been  completed  or 
he  can  be  disengaged  therefrom. 

For  failure  to  &Uow  Uis  hour    versed  on.  -writ  of  reriBv:  Oaamt  t. 
here  providod,  judgment  will  be  re-    Perlda*,  S  Or.  S51. 


CHAPTER  XIIL 
OP  ACTIONS  TO  EECOVBR  POSSESSION  OF  MININa  CL&DL 
§  2175.    Justice's  court  has  juriadictioD  of. 
S  2176.     Pleadings  in  writing;  what  complaint  most  contwn. 
g  2177.     AjiBVer  of  the  defeadant. 

%  2178.     One  year's  adverse  possewion  a  bar  to  aetion  if  pleadad. 
§  2179.    Jndgmeat  for  plaintiff,  how  given  and  eoforoed. 
§  2IS0.     Judgment  for  defendant. 

§  21S1.     Begnlations  of  mining  district  may  ba  proven  as  foots,  and  eflbct  at 
S  2182.     Appeal  from  jndgment,  and  stay  of  proceedings. 
%  2IS3.     Action  to  be  governed  by  lair  regulating  other  civil  actiona,  ezcnpt, 
eta. 

pct3i,i8u,         §  2175.  [125.]    A  justice's  court  has  jurisdiction  of 

an  action  to  recover  the  possession  of  a  mining  claim, 

^^coverpos-  gjjyj^jg  within  the  county  where  such  court  is  holden,  as 

mlnina  claim,    ,        ,  ,       ,  .  ,    , 

jurifldTcUon.     m  this  Chapter  provided. 

Oct.  21, 1804,         §  2176.  [126.]    The  pleadings  in  such  action  must  be 

in  writing,  and  t^e  complaint  must  set  forth  the  facts 

constituting  the  plaintiff's  right  of  possession,  together 
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with  6uch  a  description  of  the  mining  claim  as  can  be  o^^  ***■ 

conveniently  given,  and  sufficient  to  identify  it,  and  that 

the  defendant  wrongfully  withholds  the  possession  there-  mast  b«  in 
of  from  the  plaintiff. 

§2177.   [127.]     The  answer  of  the  defendant  must  oct  ai. ism, 
contain  a  specific  denial  of  each  material  allegation  of  - 


or  information  thereof  sufficient  to  form  a  belief,  and  a 
statement  of  any  new  matter  constituting  a  defense  to 
the  action. 

§2178.   [128.]     One  year's  adverse  possession   of  ao«-2i,iB6*, 

mining  claim,  immediately  preceding  the  commence-  — '■ — ; 

ment  of  an  action  therefor,  by  the  defendant  or  those  M^ionnbarto 
under  whom  he  holds,  if  pleaded,  is  a  bar  to  the  action  pie^^^s. 
for  the  possession  thereof. 

§  2179.    [129.]     If,  on  the  trial  of  the  action,  judgment  o^n. ism. 
be  given  for  the  plaintiff,  it  must  be  to  the  effect  that ' 

,",..„  ,  ~,  ..  ..       Juilgmentfor 

the  plaintiff  recover  the  possession  of  the  mining  claim  piainti"- 

mentioned  in  the  complaint,  or  such  part  thereof  as  he 

may  be  found  entitled  to,  together  with  the  costs  and 

disbursements  of  the  action,  and  thereafter  the  plaintiff 

is  entitled  to  have  such  judgment  enforced  by  a  writ  of 

restitution,  which  writ  shall  be  deemed  an  execution 

against  property  eo  far  as  such  costs  and  disbursements 

are  concerned. 

§  2180.  [13*0.]    Ifjudgmentbegivenforthedefendant,  0ct.si,i8M, 
it  must  be  to  the  effect  that  the  plaintiff  is  not  entitled  — '- — - — 
to  the  possession  of  the  mining  claim  mentioned  in  the  defendmt  "' 
complaint,  or  any  part  thereof,  and  that  the  defendant 
recover  of  the  plaintiff  the  costs  and  disbursements  of 
the  action. 

g  2181.  [131.]     On  the  trial  of  an  action  to  recover  the  oct.ai,i«H 
possession  of  a  mining  claim,  the  customs,  usages,  or  - 


regulations  established  and  in  force  in  the  mining  dis-  of  minii^'" 
trict  or  diggings  in  which  such  claim  is  situated,  not  in 
conflict  with  any  law  of  the  United  States  or  of  this 
state,  so  far  as  they  may  be  pertinent  and  applicable  to 
the  issue  to  be  tried,  may  be  proven  as  facts,  and  when 
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80  proveu  shall  be  deemed  the  law  govorniHg  the  rights 
-  of  the  parties  thereto. 

Proofofmininglawx,  Cturtonu,  aolirad  without  uiy  reference  to  the 
etc  —  ControTeFsiea  affecting  a  min-  statate  of  franda,  etc,  except  aa  de- 
ing  right  iQuat  be  solved  and  deter-  dared  by  the  cuatom  itaelf:  Morion  v. 
mined  by  the  cnatoma  and  usages  of  Solambo  tie.  Co. ,  26  Id.  533.  Si&rent 
the  bur  or  diggings  embracing  the  local  cnstoma  beingshowi),  agenraal 
claim  to  which  aach  right  is  asserted  cnatom  regnlatiiig  the  same  matter 
or  denied,  whether  sach  cnstoms  and  and  prevailing  at  the  same  place  is 
UBsgesare  writtenornnwritten:  Mor-  imposaible.  A  mining  law,  after  ita 
ton  V.  Si^ambo  C.  M.  Co.,  Sfi  Cal.  S27i  paaaage,  isnotchangea  oriu  any  naa- 
ileytn  v.  Sfaontr,  B6  Id.  257.  A  ner  impaired  by  any  anrreptitiouB 
local  mining  regnlation  or  cnstom,  alteration.  Such  altecatioa  in  Uie 
adopted  after  the  locatioa  of  a  mine^  original  dranght  or  a  copy  of  the  law 
cannot  limit  the  extent  of  a  claim  might  make  it  more  difficult  to  prors, 
previoQsly  located:  T.  3f.  TtmnelCo.  but  it  wonld  not  nullify  or  change  tiie 
y.  Stranahan,  31  Id.  387.  Upon  the  Uw,  The  mla  praclndiug  a  jarty  to 
qnestion  Of  reswnablenass  of  the  ex-  a  contract,  who  has  iJtereil  it  in  some 
tent  of  a  miniog  location,  a  general  material  [Nirticiilai',  from  oaring  it  in 
custom,  existing  anterior  to  the  Loca-  evidence,  has  no  application:  T.  M. 
tion,  maybe  given  in  evidence:  T.  M.  Tunnel  Co.  v.  Btraaahan,  31  Id.  391. 
7'unnel  Co.  v.  Stranahan,  20  Id.  199.  A  cnstom  for  peisona  desiring  to 
It  was  held  that  nndcr  a  mining  cn«-  appropriate  a  qnartz  claim  to  measnre 
tom  an  octoal  posseesion  of  a  portion  oil  and  designate  the  boundaries,  etc, 
of  a  claim  was  constmctive  poaaeasion  and  catue  a  record  of  saoh  location  to 
of  the  remunder:  Bida  v.  Sell,  3  Id.  be  made  in  the  connty  recorder's  of- 
224.  Uining  laws,  when  offered  in  fics,  makea  the  entry  in  the  recorder's 
evidence,  are  to  be  eonatroed  by  book  the  original  notice;  Fraba  v. 
the  court:  Fairbtuik*  t.  ITooiaouse,  Padjic  Q.  -t  S.  JT.  Co.,  35  CaL  36. 
6  Id.  435.  The  custom  of  miners  The  failure  of  apart;  to  comply  witk 
in  many  caaea  was  held  of  great  a  mining  role  or  regulation  cannot 
if  not  controlling  weight:  Broum  V.  work  a  ^rfeitnre  unless  the  rule  itself 
49  etc.  Co.,  15  Id.  161.  Where  tho  so  provides;  McOarrHy  v,  Byingtoit, 
court  permitted  defendants  to  intro-  12  Id.  426;  BtU  v.  Bed  Rock  etc.  Co., 
duce  in  evidence  the  mining  rales  of  36  Id,  219.  Where  plaintiff  relied 
the  district,  tliough  adopted  after  the  upon  a  location  under  certain  written 
rights  of  plaintiff  had  attached,  it  was  roles,  adopted  by  the  miaeis  of  the 
held  ti]at,asdefGodantt  claimed  under  district  some  fire  years  before,  which 
them,  they  were  competent  evidence  did  not  require  tho  posting  of  notices 
to  determine  the  nature  and  extent  of  upon  the  c^mat  the  time  of  location, 
the  defendants'  claim;  the  effect  of  and  defendant  offered  to  prove  that 
the  rules  npon  pre  existing  rights  be.  there  was  a  custom  in  the  district  r»- 
ing  sufficiently  guarded  by  mstruc-  quiring  ijie  posting  of  anch  notices, 
tions  of  the  conrt:  Boadi  v.  Cray,  16  and  the  court  excluded  the  evidence 
Id.  383.  Mining  laws  cannot  restrict  on  the  ground  t^t  written  rnlca 
tiie  quantity  of  land  or  number  of  superseded  any  custom,  it  was  held 
claims  which  a  phrty  may  acquire:  that  the  exclusion  of  such  evidence 
Proswr  V,  Paris,  18  Id,  48.  The  was  error.  The  code  makes  no  dis- 
court  cannot  inqnire  into  the  regular-  tinction  between  the  effect  of  a  "cni- 
ity  of  the  modes  in  which  these  as-  tom"or  "  usage, "  the  proof  of  which 
semblages  of  miners  act.  It  is  enough  rests  in  parol,  and  a  "  r^pilation  " 
that  the  minora  agrae  ^  whether  m  which  may  be  adopted  at  a  miners' 
public  meeting  or  after  due  notice —  meeting  and  embodied  in  a  written 
upon  their  local  laws,  and  that  these  local  law;  and  a  cnstom,  reasonable 
are  nicognized  an  the  rules  of  the  viei-  in  itself,  and  generally  oheerved,  will 
nage,  unless  fraud,  or  some  other  like  prevail  as  against  a  written  mining 
cause  for  rejectiugthe laws,  beshown:  law  fallen  into  disuse,  or  geneially 
Oolt  V.  AfcBraytr,  18  Id.  688.  Min-  disregarded;  it  then  becomes  void, 
ing  rnles  and  customs  need  not  be  set  The  question  whether  it  is  in  force  at 
forth  in  the  pleadings.  They  are  agiven  time  isooe  foitho  jury:  /for- 
matter of  wool:  Coltruin  v.  CUiaentt,  pen  v.  Rgan,  42  Id.  626. 
23   Id.    247.     Queationa   are   to   be 
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g  2182.   [132.]    Either  party  may  take  an  appeal  from  o^a.  i««. 

a  final  judgment  given  in  an  action  to  recover  the  pos- ■ 

session  of  a  mining  claim,  and  the  restrictions  and  lu^^eDt 
limitations  upon  the  right  of  appeal  iu  civil  actions, 
elsewhere  provided  in  this  act,  do  not  apply  thereto. 
The  undertaking  for  a  stay  of  proceedings  apon  the  S^rtJ^Jipro- 
judgment,  when  the  appeal  is  taken  by  the  defendant,  «««<"■«»■ 
must  be  in  such  an  amount  as  may  be  deemed  sufficient  igor.sn. 
to  compensate  the  plaintiff  for  the  use  or  profits  of  the 
claim  during  the  pendency  of  the  appeal,  and  for  costs 
and  disbursements  of  the  action.     The  amount  of  the 
undertaking  must  be  determined  by  the  justice,  and  he 
may  hear  evidence  to  enable  him  to  make  such  deter> 
mination. 

§  2188.   [133.]    Except  as  in  this  chapter  otherwise  Oct.  a,  im. 

provided,  an  action  to  recover  possession  of  a  mining 

claim  must  be  commenced  and  proceeded  in  to  the  Qnal  KOTemed  br 

11.11.  »i  '"'  iBgulsflnj 


tices'  courts. 

CHAPTER  XIV, 

OP  THE  PUNISHMENT  Ot  CONTEMPTS. 

9  ZI84.    Title  4  of  chapter  7  of  the  Code  of  Civil  FrooedoK  to  >ip^J  to  con- 

tempt*  in  jnstico*'  conrti. 
!  21S5.     Pniushment  for  contempts,  eztODt  ot. 

§  2184.  [134.]    Title  IV.  of  chapter  Vli.  of  the  Code  of  (W;  a.  wu. 
Civil  Procedure,  defining  contempts,  and  the  proceeding  - 


for  punishing  a  party  guilty  of  a  contempt,  shall  apply  chKli«rvji.oi 
to  justices'  courts,  except  as  in  this  chapter  otherwise  ^"^'^'^n*" 
specially  provided.  tempt*. 

§  2185.   [135.]    The  punishment  for  a  contempt  in  a  oci.  21,  tae*. 
justice's  court  shall  be  by  fine  or  imprisonment,  or  both, 
but  such  fine  shall  in  no  case  ex( 
nor  the  imprisonment  ten  days. 
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FORMS 

IN  CIVIL  PEOOEEDINGS  IN  JUSTICES'  COUKTS. 


{BnininonB.] 
justices'   CODRT   for   the   PRECmCT  OP  

State  of  Oregon,  County  of . 

^/^  /civil  action  to  recoyor  monejr  (or  a  penaJtr,  i 

Q jj I     property,  —  u  the  case  may  be). 

To  C  D,  the  above-naTned  defendant: — 

In  the  name  of  the  state  of  Oregon,  you  are  hereby 
required  to  appear  before  the  undersigned,  a  justice  of 

the  peace  for  the  precinct  aforesaid,  on  the day  of 

,  18 — ,  at o'clock  in  the noon  of  said  day, 

at  the  office  of  said  justice,  in  said  precinct,  to  answer 
the  above-named  plaintiff  in  a  civil  action. 

The  defendant  will  take  notice  that  if  he  fail  to  an- 
swer the  complaint  herein  the  plaintifif  will  take  judg- 
ment against  him  for dollars  (or  for  such  other  re- 
lief as  is  demanded  in  the  complaint,  as  the  case  may  be). 

Given  under  my  hand  this day  of ,  18 — . 

E  F,  Justice  of  the  Peace. 

N,  B.  — If  the  compltunt  is  made  onlly,  the  jOBtice  mmt  indoiw  on  tli« 
SDmmona  the  inbetaiice  of  thfraame ;  3eo  S  22  of  prooednre  ilk  jnstieM'  oonrtfb 

[Writ  of  An«rt.] 

justices'  couet  foe  the  peecinct  of . 

State  of  Oregon,  county  of . 

A — B ) 

TB.  VCivil  action  to  reoover  muiey  (or  ai  the  caae  may  be). 

,C D ) 

To  the  sheriff  of  said   county   or   any   consU^le   of  8««A 
precinct,  — 

Greetinq  ; — 
In  the  name  of  the  state  of  Oregon,  you  are  hereby 
commanded  to  take  the  body  of  the  above-named  de- 
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fendant,  if  he  be  found  within  the  precinct  aforesaid,  writof^.rr«t.  ■ 
and  bring  him  forthwith  before  the  undersigned,  a  jus- 
tice of  the  peace  for  such  precinct,  at  the  office  of  such 
justice  in  such  precinct,  to  answer  the  above-named 
plaintiff  in  a  civil  action;  and  you  are  further  com- 
manded to  give  due  notice  thereof  to  each  pliiintiff,  his 
agent  or  attorney;  and  of  this  writ  make  legal  service 
and  due  return  to  me. 

Given  under  my  hand,  etc. 

[Salipoeiia.] 
justices'   CODET   for  the   PEBCINCT  of .  to^f* 

State  of  Oregon,  eownty  of . 

A B ) 

TB.  >CiTil  aetitni  to  reoomr  monBy  (or  ■•  tha  caw  may  be). 

To  E  F:  ~ 

In  the  name  of  the  state  of  Oregon,  you  are  hereby 
required  to  appear  before  the  undersigned,  a  justice  of 
the  peace  for  the  precinct  aforesaid,  at  the  office  of  such 

justice,  in  such  precinct,  on  the day  of 18 — , 

at o'clock,  in  the noon  of  said  day,  to  testify 

as  a  witness  on  behalf  of  the  plaintiff  (or  defendant,  as 
the  case  may  be)  in  the  above-entitled  action. 

Given  under  my  hand,  etc. 

N.  B.  — If  books,  papen,  or  otber  tbingt  nader  the  control  of  the  wit- 
neu  are  also  desired,  there  should  be  added  to  the  above,  "and  70a  are 
fnrtheF  reqniied  to  bring  with  yoa  "  (natnmg  or  deecribing  the  books,  papen, 
or  other  things  desired  with  reasonably  porticnlarity). 

[Jury  Order.] 

justices'   court  for  the   precinct   of  .  Joryorder, 

fonn  of. 

Stale  of  Oregon,  county  of . 

A — B 1 

Ts.  VCivil  action  to  teeoyer  money  (m  at  the  caae  may  be). 

To  the  sheriff  of  auek  aounty  or  any  eonetable  of  such  pre' 

Hnct, — 

Greeting: — 

In  the  name  of  the  state  of  Oregon,  you  are  hereby 
commanded  to  summon  six  good  and  lawful  men  of  the 
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precinct  aforesaid,  qualified  to  serve  as  jarors  in  the 
above-entitled  action,  to  be  and  appear  before  the  nnder- 
Bigned,  a  justice  of  the  peace  for  such  precinct,  at  the 
office  of  such  justice,  in  such  precinct,  forthwith  (or  at 
a  day  or  hour  named,  as  the  case  may  be),  and  of  this 
order  make  legal  service  and  due  return  to  me. 
Given  under  my  band,  etc. 

N.  B.  — In  case  of  t.  select  jury,  omit  Uia  irords  "mx  good  and  IsirM 
men  of  the  precinct  tiisreeaiA,  qualified,"  and  inaert  the  namea  <rf  the  juon 


^xacntloii  (gainst  Property.] 

justices'  codrt  for  thb  phecinct  of . 

State  of  Oregon,  coimfj/  of . 

To  the  sheriff  of  such  county  or  any  comtable  of  any  pre- 
cinct therein,  — 
Grbetino: — 
Whereas  A  B  has  obtained  a  judgment  against  C  D 
for  the  sum  of  (here  state  the  amount  of  the  judgment 
and  the  disbursements  only  of  the  party  recovering  the 
same)  before  the  undersigned,  a  justice  of  the  peace  for 

the  precinct  aforesaid,  on  the day  of 18 — ; 

Therefore,  in  the  name  of  the  state  of  Oregon,  you  are 
hereby  commanded,  that  of  the  personal  property  of  the 
said  0  D,  excepting  such  as  the  law  exempts,  you  cause 
to  be  made,  by  levy  and  sale  according  to  law,  the 
amount  of  such  judgment  and  disbursements  and  ex- 
penses that  may  accrue;  and  of  this  writ  make  legal  ser- 
vice and  due  return  to  me  within  thirty  days  from  the 
date  hereof. 

Given  under  my  hand,  etc. 

N.  B.  — If  tbe  jnilgment  iraa  given  hy  the  predecessor  in  office  of  the  JM- 

tice  who  issues  the  executioa,  or  if  the  jadgmant  was  girOD  in  another  coiintj 
sjid  docketed  with  the  jnstice  who  innei  the  same,  the  above  should  ha 
varied  as  fallows:  "  before  E  F,  a  predecessor  in  ofBce  of  the  nnderugneit,  a 
jnstice,  etc.,  as  above  "  ;  or,  "befom  E  F,  a  justice  of  the  peace  for  the  pre- 
cinct of  — — ,  in  the  couuty  of  — —,  on  the  day  of  ,  16—,  and  ■ 

transcript  thereof  filed  with  the  naderaigned,  a  justice  ol  the  peace  for  Ibe 
precinct  first  above  mentioned,  on  the day  <rf ,  18 — . 
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[XxAOBtkm  against  tlu  Bo<^.} 

JDSTICB3'   COURT  FOB  THB   PBKOraCT   OF .  SSwrne 

_  _  ,  bodj,  form  oL 

State  of  Oregon,  county  of . 

To  the  sheriff  of  such  county  or  any  coiwtaiiU  of  any  precinct 

therein,  — 
Greeting  :  — 

Whereas  A  B  haa  obtained  a  Judgment  against  0  D 
for  the  sum  of  (here  state  the  amount  of  the  judgment 
and  disbursements  onl;  of  the  party  recovering  the 
same)  before  the  undersigned,  a  justice  of  the  peace  for 

the  precinct  aforesaid,  on  the day  of ,  18—, 

and  whereas  it  appears  from  an  affidavit  by  the  said 
A  B,  filed  with  me,  that  (here  state  the  cause  of  issuing 
the  execution  as  set  forth  in  the  affidavit  on  file); 

Therefore,  in  the  name  of  the  state  of  Oregon,  yoa  are 
hereby  commanded  to  take  the  body  of  said  C  D  to  the 
jail-  of  the  county  aforesaid,  there  to  be  safely  kept  in 
the  custody  of  the  jailer  until  the  amount  of  said  judg- 
ment and  disbursements  and  expenses  that  have  and 
may  accrue  shall  be  paid,  or  he  be  otherwise  legally  dis- 
charged; and  of  this  writ  make  legal  service  and  due 
return  to  me  within  thirty  days  from  the  date  hereof. 

Given  under  my  hand,  etc. 

N.  B.  —  If  the  caiuB  of  arreati  ^pear  from  tbs  record,  m  where  it  app«an 
by  tb*  eompUitit  that  the  canae  of  action  ia  also  a  cause  of  arrest,  the  abors 
should  be  varied  as  loUows:  "Aad  whereas  it  appears  from  the  lecord  of 
the  action  wherein  inch  judgment  was  given,  that "  (here  state  the  caose  of 
issuing  the  exaontioa  as  it  appe*ra  by  the  record).  See  sBotioa  S76  [276,  Coda 
Civ,  Procl  ante. 

[BxMintion  for  Uia  Daliwry  of  Ptopwiy..] 

justices'   court   for  THB   PRECINCT   OP  .  XzMatlOD  lor 

State  of  Oregon,  county  of .  persouS  prop- 

To  tlie  sheriff  of  such  eounty  or  any  comtable  of  any  precinct 

therein,  — 
Greeting:  — 

Whereas  A  B  has  obtained  judgment  f^ainst  G  D  for 
the  possession  of  the  following  personal  property,  namely, 
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Ezccatton  Alt  (here  describe  the  property  according  to  the  complaiot 

pcavo^prov  and  judgment),  and  also  for  the  sum  of  (here  state  the 

amount  of  judgment  for  money,  for  the  detention  of  the 

property,  if  any,  and  the  disbursements  of  the  party 

recovering  the  same),  before  the  undersigned,  a  justice 

of  the  peace  for  the  precinct  aforesaid,  on  the day 

of ,  18—; 

Therefore,  in  the  name  of  the  state  of  Oregon,  yoa 
are  hereby  commanded  to  take  and  deliver  the  property 
aforesaid  to  the  said  A  B;  and  that  of  the  personal  prop< 
erty  of  the  said  C  D  within  your  county  or  precinct, 
excepting  such  as  the  law  exempts,  you  cause  to  be  made 
by  levy  and  sale  according  to  law  the  amount  of  such 
judgment  for  the  detention  and  disbursements  aforesaid, 
and  expenses  that  may  accrue;  and  of  this  writ  make 
legal  service  and  due  return  to  me  within  thirty-six  days 
from  the  date  hereof. 

Given  under  my  hand,  etc. 


(Writ  of  Attachnuntl 

justices'  couet  for  thk  precinct  op , 

State  of  Oregon,  courUy  of . 

VB.  VCivil  action  for  the  wcorery  of  money. 

To  the  sheriff  of  meh  county  or  any  eontlabU  of  any  precind 

therein, — 
Gkbbtinq: — 

In  the  name  of  the  state  of  Oregon,  you  are  hereby 
commanded,  that  of  the  personal  property  within  your 
county  or  precinct  of  the  above-named  defendant,  C  D, 
excepting  such  as  the  law  exempts,  you  attach  and  safely 
keep  as  by  law  directed  so  much  thereof  as  may  be  suffi- 
cient to  satisfy  the  demand  of  the  above-named  plaintiff, 

namely,  the  sum  of dollars,  together  with  the  costs 

and  expenses  of  the  action;  and  of  this  writ  make  legal 
service  and  due  return  to  me. 

Given  under  my  hand,  etc. 


,v  Google 


property. 


70BHS  m  CTVIL  PROCEEDINGS  IN  JUSUCES'  COURTS. 

[Ordwr  for  ih«  DallTary  of  Froperty.] 
justices'   court   for   the   precinct   op— .  iKe^olVe?^ 

state  of  Oregon,  comity  of . 

A B } 

vs.  I  Civil  action  to  recover  poMeasion  of  peraonal  property. 

To  the  sheriff  of  such  county  or  any  constable  of  any  precinct 

therein, — 
Greeting: — 

In  the  name  of  the  state  of  Oregon,  you  are  hereby 
commanded  to  take  the  personal  property  described  and 
mentioned  in  the  within  affidavit,  and  deliver  the  same 
to  ihe  above-named  plaintiff,  unless  before  such  delivery, 
and  within  the  time  allowed  by  law,  the  above-named 
defendant  enter  into  a  sufficient  undertaking  for  the  de- 
livery thereof  to  the  plaintiff,  if  delivery  be  adjudged  in 
the  action,  and  for  the  payment  of  such  sum  as  may  be 
recovered  against  the  defendant;  and  of  this  order  make 
legal  service  and  due  return  to  me. 

Given  under  my  hand,  etc. 

[Writ  of  Bastitutioii.] 

justices'  court  for  the  precinct  of .  J 

State  of  Oregon,  county  of .  «' 

?%  the  sheriff  of  suck  covmXy  or  amy  ctynstable  of  such  pre- 

cincf  therein, — 
Greeting: — 

"Whereas  A  B  obtained  a  judgment  against  C  D,  for 
the  possession  of  a  certain  mining  claim,  bounded  and 
described  as  follows:  (here  state  the  situation  and  de- 
scription of  the  claim  as  set  forth  in  the  complaint  and 
judgment),  emd  also  for  the  sum  of dollars,  the  dis- 
bursements of  the  plaintiff,  before  the  undersigned,  a 

justice  of  the  peace  for  the  precinct  aforesaid,  on  the 

day  of ,  18—. 

Therefore,  in  the  name  of  the  state  of  Oregon,  you  are 
hereby  commanded  to  cause  the  said  C  D  to  be  forth- 
with removed  from- the  mining  claim  aforesaid,  and  that 
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WritoiM^tn-  you  put  the  Said  A  B  into  the  possession  of  the  same; 

claim.  and  also  that  of  the  personal  property  of  the  said  C  D, 

excepting  such  as  the  law  exempts,  you  cause  to  be  made 
by  levy  and  sale  according  to  law  the  amount  of  such 
judgment  for  disbursements  and  expenses  that  may 
accrue;  and  of  this  writ  make  legal  service  and  doe 
return  to  me  within  thirty  days  from  the  date  hereof. 
Given  under  my  hand,  etc. 

[Uadertakins  for  an  Arreat.] 

nadeiM^  justices'    COURT    FOR    THE    PRECINCT    OP  . 

State  of  Oregon,  county  of . 

vs.  >Civil  actioa  to  recovei  mouay  (or  aa  the  csbb  may  be). 

Whereas,  upon  the  application  of  the  above-named 
plaintiff,  A  B,  an  order  has  been  made  in  the  above- 
entitled  action  for  a  writ  of  arrest  f^ainst  the  above* 
named  defendant,  C  D:  We,  A  B,  plaintiff,  and  E  F, 
surety,  hereby  undertake  to  pay  said  defendant  all  costs 
that  may  be  adjudged  to  him,  and  all  damages  which 
such  defendant  may  sustain  by  reason  of  his  arrest,  if 
the  same  be  wrongful  or  without  sufficient  cause,  not 
exceeding  the  sum  of dollars. 

Dated  thia day ,  18—.  A  B,  Plaintiff. 

C  D,  Surety. 

N-  B.  — The  Llauk  in  the  nndert&kmg  muat  be  Med  with  a  sam  equi*^ 
lent  to  the  lunauat  for  which  the  plaintiff  claiou  jadgment,  and  not  lea  ttua 
one  bondred  dollara.  The  jnatice,  in  allowing  the  vrit,  mut  detannina 
whetliar  the  undertaking  must  be  given  with  or  without  anretiea.  See  g  109 
L107  Code  Civ.  Froo.],  ante. 

[Undertaldiiff  for  Balivsry  of  Fzoparty.] 

nndertatlng  JUSTICES*   COUET   FOB  THB   PRECINCT  OP . 

lordellvorroi 

»JJ!^'         State  of  Oregon,  county  of . 

A B t 

vs.  VCtTil  action  for  ibe  neovery  of  peraoaal  property. 

Whereas,  upon  the  application  of  the  above-named 
plaintiff,  A  B,  an  order  haa  been  made  in  the  above- 
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named  action  for  a  provisional  delivery  to  the  plaintiff  pidwwdng 
of  the  personal  property  thereby  Bought  to  be  recovered  JJ^""""  p^P" 
from  the  possession  of  the  defendant,  0  D:  We,  E  F  and 
G  H,  sureties,  hereby  acknowledge  ourselves  bound  unto 
the  said  defendant  in  the  sum  of  (state  a  sum  double  the 
value  of  the  property  as  stated  in  the  affidavit),  for  the 
prosecution  of  such  action,  for  the  return  of  such  prop> 
erty  to  the  defendant,  if  return  thereof  be  adjudged,  and 
for  the  payment  of  any  sum  which  the  defendant  may 
recover  in  such  action  against  the  plaintiff. 

Dated  thi, day  of ,18-.       E  Fj  g^^,;,^ 

[VndertaklitEr  for  AttaChmeiLt.] 

justices'  court  for  thb  precinct  op .  ^?MtiS!°' 

Slate  of  Oregon,  county  of .  "'*°'- 

A — B —  ) 

VI.  '       I-CitU  BctioD  to  recorer  moneT. 

C D ) 

Whereas  the  above-named  plaintiff,  A  B,  has  filed  an 
affidavit  for  a  writ  of  attachment  in  the  above-entitled 
action  against  the  personal  property  of  the  above-named 
defendant,  C  D:  We,  A  B,  plaintiff,  and  E  F,  surety, 
.hereby  undertake  to  pay  all  costs  that  may  be  adjudged 
to  the  defendant,  and  all  damages  which  he  may  sustain 
by  reason  of  such  attachment,  if  the  same  be  wrongful 
or  without  sufficient  cause,  not  exceeding  the  sum  of 

dollars. 

Dated  this day  of ,  18—.       A  B,  Plaintiff. 

E  F,  Surety. 

N.  B.  — The  blank  ia  the  undertakinf;  mnat  be  filled  with  a  aum  eqnal  to 
the  amoaot  for  which  the  plaintiff  dainu  jndgment^  and  not  less  than  one 
hundred  dollan. 

[VudwrtAkinp  to  Diacharge  Attachment.] 
justices'   court   for   the   precinct   of .  SSoh™'"*'** 

State  of  Oregm,  county  of .  SS^hm'en™" 

A — B — 1 

vB.  VCivil  action  to  recover  money. 

Whereas,  on  the  application  of  the  above-named  de- 
fendant, C  D,  an  order  has  been  made  in  the  above- 
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ondwtawng  entitled  action  discharging  certain  property  of  the  said  de- 
SfSSfiS.'^™  fendant  from  an  attfichment  heretofore  issued  and  levied 
in  such  action  hy  and  on  hehiilf  of  the  above-named 
plaintiff,  A  B :  We,  E  F  and  G  H,  sureties,  hereby  under- 
take to  pay  said  plaintiff  the  amount  of  any  judgment  that 
may  be  recovered  against  said  defendant  in  such  action. 
Dated  this day  or ,18-.      E  F  |  g^^,;^ 

[XTndertaldng  to  Indemnify  Offlcen.] 
totDd^?^  justices'   CDUBT   FOR  THE   PEBCINCT   OP . 

priSSL"'""      State  of  Oregon,  county  of . 

TB.  >Uiril  aetioD  to  recover  money  (or  aa  the  cue  msj  bt). 

C D ) 

Whereas  L  M,  sheriff  (or  constable,  as  the  case  may 
be),  by  virtue  of  an  execution,  to  him  directed,  against 
the  personal  property  of  the  above-named  defendant, 
C  D,  has  levied  upon  certain  personal  property  as  the 
property  of  such  defendant,  which  said  property  one  N  0 
now  claims  to  be  the  owner  of  and  entitled  to  the  posses- 
sion of:  We,  E  F  and  G  H,  sureties,  hereby  undertake  to 
indemnify  such  sheriff  (or  constable,  as  the  case  may  be) 
against  all  damages  and  costs  which  he  may  sustain  in 
consequence  of  the  seizure  and  sale  of  such  property,  and 
that  we  will  pay  to  snch  claimant,  N  O,  all  damages  which 
he  may  sustain  in  consequence  of  the  same,  not  exceed- 
ing the  sum  of dollars. 

Dated  this day  of ,  18-.    E  F  j  g^^^^ 

N.  B.  — The  bUuk  in  the  tmderfaUuDg  moat  be  filled  with  atnmeqiulto 
double  the  value  of  the  property. 

[Judirniant  for  Want  of  Answer.] 

Docket  SDliy  JUSTICES'   COURT   FOR   THB   PRECINCT   OF 

to  an  action        r.  ^ 

"herejudg-     State  of  Oregon,  county  of . 

lor  van!  of        John  Doe  and  Richard  Roo,  partners,  tradiag  nn-   \ 

■niwet.  jai  tde  name  and  firm  of  John  Doe  &  Co.,         f    Civil  action  to  neant 

John  Smith.  ) 

January  1,  18 — . 

Complaint  filed  and  summons  issued,  returnable  Jan* 
uary  10,  18—. 
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January  10,  18 — .  pockelentrr 

Summons  returned  and  indorsed,  "  Received  the  ""ej*  \°^- 
within  January  2,  18 — .  Served  the  same  January  3,  JSuw™'"' 
18 — ,  by  delivering  a  copy  thereof,  together  with  a  certi- 
fied copy  of  the  complaint,  to  the  defendant  personally" 
(or  at  the  dwelling-house  of  the  defendant  to  a  white 
person  of  the  family,  above  the  age  of  fourteen  years, 
the  defendant  not  being  found). 

John  Jones,  Constable. 

The  plaintiffs  appeared,  and  it  appearing  that  the  de- 
fendant has  failed  to  answer  the  complaint  as  required 
by  law,  it  is  considered  that  the  plaintiffs  recover  off  the 

defendant  the  sum  of dollars,  and  his  disbursements 

in  the  action,  taxed  at dollars  and cents. 


[Tut^ment  aftee  Trial] 

justice's   court   for  THB   PEECINOT  of  .  Docket  entry 

where  ludg- 
triven 


State  of  Oregon,  county  of . 

Ts.  >C3ivil  action  to  recovar  raoney. 

January  1,  18 — . 

Complaint  filed  and  summons  issued,  returnable  Jan- 
uary 10,  18 — .  Affidavit  and  undertaking  for  writ  of 
attachment  against  the  property  of  the  defendant  filed. 
Writ  of  attachment  issued,  directed  to  E  F,  constable  of 
the  precinct. 
January  10,  18 — . 

Summons  returned  and  indorsed.  (See  last  prece- 
dent.) 

Parties  appeared.  Answer  of  defendant  filed.  De- 
fendant then  deposited  trial  fee  of  six  dollars,  and  de- 
manded a  jury  trial.  On  application  of  the- defendant, 
ordered  that  the  cause  be  continued  at  his  costs,  for 
trial,  on  January  20,  18 — .  Order  for  jury  issued, 
directed  to  B  F,  constable  of  the  precinct,  returnable 
January  20,  18—. 


after  fiial. 
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Docket  eobr    January  20,  18 — . 

wherejudg-  *^ 

Sut^Il"  Parties  appeared.     Jury  foTmed  and  srom.    Trial 

had,  and  jury  give  verdict  in  favor  of  the  plaintiff  for 

the  sum  of doUara.     Therefore  it  is  considered  that 

the  plaintiff  recover  off  the  defendant  the  said  sum  of 

dollars,  and  his  disbursements  in  this  action,  taxed 

at dollars  and cents. 

N.  B. — Whentiiobruluwitho''t  jury,  the  laat  entry  ahoold  be  vuiodiifol- 
lowa:  "TrMlhadwitbont  tbeinterrenlionof  a  jnry,  anditiacwnwdewd,''etft 

[Acknowledgment  <d  Deed.] 

c  Juflcte  of    ^*«*«  0/  Oregon,  county  of . 

mentor's^  Before  the  undersign-ed,  a  justice  of  the  peace  for  the 
eio„  formof.  precinct  pf ^  Jq  (Iiq  couuty  and  state  aforesaid,  per- 
sonally appeared  the  within  (or  above)  named  A  B  and 
C  D,  his  wife,  to  me  known  to  be  the  individuals  de- 
scribed in,  and  who  executed,  the  within  (or  above)  con- 
veyance (or  power  of  attorney,  as  the  case  may  be),  and 
the  said  A  B  acknowledged  that  he  executed  the  same, 
and  the  said  C  T>,  being  by  nie  examined 'separate  and 
apart  from  ber  said  husband,  then  and  there  acknowl- 
edged that  she  executed  8i\ch  conveyance  freely,  and 

without  fear  or  compulsion  from  any  one;  this day 

of ,  18—.  E  F,  Justice  of  the  Peace. 

N.  B.  —  The  form  of  acknowledgnuuit  bf  a  eingle  penoa  ia  the  nme  m  th* 
ftbore,  omittiiig  the  worda  reUting  to  the  wife. 

[Acknowledgment  of  Heed  by  Att<»aey.] 

^gjj;^'    State  of  Oregon,  counb/  of . 

So^by'^^  Before  the  undersigned,  a  justice  of  the  peace  for  the 
nejr.tormot  precinct  of ,  in  the  county  and  state  aforesaid,  ap- 
peared the  within  (or  above)  named  (here  insert  the 
name  of  the  principal  in  the  conveyance),  by  his  attorney 
in  fact,  within  (or  above)  named  C  D,  to  me  known  to  be 
the  individual  described  in  and  who  executed  the  within 
(or  above)  conveyance  for  and  on  behalf  of  the  said 
(insert  the  name  of  the  principal),  and  acknowledged 

that  he  executed  the  same;  this day  of ,  18 — . 

E  F,  Justice  of  the  Peace. 
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To  Authorize  the  Admiaaion  of  Aliens  as  Attorneys  and  to 
Praetiee  i»  the  Courts  of  Oregon. 

BectioQ  1.  Any  alien  who  has  duly  declared  his  ia-  auuu 
tention  of  becoming  a  citizen  of  the  United  States,  and 
haa  become  a  reaident  of  the  state  of  Oregon,  may  be  by 
the  supreme  court  of  thia  state  admitted  aa  an  attorney 
on  the  same  terms  and  conditions,  and  with  the  same 
powers  and  privilegea  as  such,  as  though  he  were  a  citi> 
zen  of  the  United  Statea,  and  it  ahall  be  sufficient  if  in 
his  application  for  admission  he  ahowthat  ha  haa  so  de- 
clared his  intention  of  becoming  a  citizen  of  the  United 
States;  provided  always,  that  if  within  six  months  after 
he  ahall  be  entitled  under  the  law  to  become  a  citizen  of 
the  United  Statea  he  shall  fail  to  become  a  citizen,  then 
and  in  that  case  said  admission  ahall  be  and  become 
void  and  of  no  effect,  and  all  rights  and  privileges  there- 
under shall  cease  and  determine. 

Approved  February  16,  1891. 


AN    ACT 
To  Regulate  the  Liens  of  Judgmenia  and  Decrees  of  the 

Courts  of  the  United  States  for  the  District  of  Oregon. 

Section  1.     Any  judgment  or  any  decree  rendered  by  uenotjodg- 
a  circuit  court  of  the   United   Stales,  or   by  a  district  unHedliatei 
court  of  the  United  Statea,  within  the  state  of  Oregon,  ''°^ 
shall  be  a  lien  on  property  throughout  said  state,  in  the 
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Lienofitidc-  Baitie  manner  and  to  the  same  extent  and  nnder  the 
SSjJu  ***  same  conditions  as  if  such  judgment  or  decree  had  been 
rendered  by  a  court  of  general  jurisdiction  of  said  state, 
upon  a  compliance  with  the  requirements  of  this  act,  and 
not  otherwise. 
J"«?d<S«toi  Section  2.  Any  judgment  or  decree  rendered  by  either 
of  said  courts  of  the  United  States  may  be  docketed  by 
the  clerk  of  the  court  which  renders  it,  in  like  manner 
and  with  the  same  effect  as  judgments  or  decrees  ren- 
dered by  a  court  of  general  jurisdiction  in  this  state  are 
docketed.  At  any  time  after  the  eotry  and  docketing  of 
such  judgment  or  decree  in  the  judgment  docket  of  such 
circuit  court,  or  of  such  district  tjourt,  and  while  an  exe- 
cution miglit  issue  upon  such  judgment  or  decree,  and 
the  same  remains  unsatisfied  in  whole  or  in  part,  the 
plaintiS',  or  ia  case  of  his  death  his  representative,  may 
file  a  certified  transcript  of  the  original  docket  in  the 
office  of  the  county  clerk,  or  other  custodian  of  the 
records  of  any  county  in  this  state.  Upon  the  filing  of 
Bueh  transcript,  the  clerk,  or  other  custodian  of  the  rec- 
ords, shall  docket  the  same  in  the  judgment  docket  of 
his  office.  From  tlie  date  of  docketing  the  transcript 
of  such  judgment  or  decree,  such  judgment  or  decree 
shall  be  a  lien  upon  all  the  real  property  of  the  defend- 
ant within  the  county  where  the  same  is  docketed,  or 
which  he  may  afterwards  acquire  therein,  during  the 
time  an  execution  may  issue  thereon. 

Section  3.  If  afterwards  leave  is  given  to  issue  execu- 
tion on  such  judgment  or  decree,  a  transcript  of  the 
docket  of  the  order  allowing  the  same  may  be  docketed 
in  any  county  in  this  state,  in  the  same  manner  as  a 
judgment  or  decree  as  aforesaid.  From  the  date  of 
docketing  a  transcript  the  lien  of  such  judgment  or 
decree  shall  begin  anew,  and  continue  in  all  respects  as 
upon  the  first  docketing  of  the  same. 
Approved  February  16,  1891. 
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AN     ACT 


To  Bepeai  an  Act  Defining  Vagrants  and  Providing  a  Pen- 
ally  Jot  Vagrancy. 

Section   1.     An   act  defining  vagrants   and   provide  vi«tui<it. 
iug  a  penalty  for  vagrancy,  approved  February  21,  1887, 
be  and  the  same  is  hereby  repealed. 

Section  2.     This  act  shall  take  effect  and  be  in  force 
from  and  after  its  approval  by  the  governor. 

Approved  February  26,  1889. 


To  Prohibit  tJie  Sale  of  Tobacco,  Cigars,  or  Cigarettes  to 
Minors  under  the  Age  of  Eighteen  Years. 
Section  1.     It  shall  be  unlawful  to  sell,  barter,  trade,  8«3o oi  tobaero 

tomlnon. 

give,  or  in  manner  furnish  to  any  minor  under  the  age 
of  eighteen  years  any  tobacco,  cigar,  or  cigarette  in  any 
form,  or  any  compound  in  which  tobacco  forms  a  com- 
ponent  part,  without  the  written  consent  or  order  of 
such  minor's  parent  or  guardian,  and  when  such  minor 
has  no  parent  or  guardian,  then  in  that  case  consent 
may  be  given  by  the  county  court,  sitting  for  the  tranS' 
action  of  county  business,  upon  proper  application  in 
the  county  in  which  said  minor  may  have  his  residence. 

Section  2.  Any  person  violating  the  provisions  of 
this  act  shall,  upon  conviction,  be  lined  in  any  sum  not 
less  than  twenty  dollars,  nor  more  than  fifty  dollars.' 

Section  3.  Justices  of  the  peace  shall  have  concurrent 
iurisdiction  with  the  curcuit  court  for  all  offenses  aris- 
ing under  this  act. 

Inasmuch  as  there  is  no  law  on  this  subject,  tliis  act 
shall  be  in  force  from  and  after  its  approval  by  the  gov- 
ernor. 

Approved  February  18,  188S. 
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AN  ACT 
To  Punish  Placing  Obtlntctions  in  Stream)  and  DUehee. 

Section  1.  Any  person  or  persona  who  shall  will- 
fully, wantonly,  or  negligently  cut,  fall,  throw,  or  place 
in  any  running  stream  in  this  state,  of  sufficient  capacity 
to  float  any  saw-log,  or  logs,  or  in  any  draining  ditch,  in 
this  state,  any  tree,  brush,  log,  or  drift,  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  shall  be 
punished  by  a  fine  of  not  less  than  ten  dollars  or  more 
than  fifty  dollars;  provided  alwaya,t\\at  this  act  shall  not 
apply  to  eew-logs  placed  in  any  stream  for  driving  or 
rafting. 

Section  2.  Justices'  courts  shall  have  jurisdiction  of 
all  offenses  committed  under  this  act. 

Approved  February  20,  1891. 

AN  ACT 
To  Prevent  and  Punish  the  Driving  or  Herding  Liv«-atoet 

along  or   near  Public   Highways  {not    Toll-roads)    and 

Causing  the  Same  to  be  Obstrticted. 

Section  1.  Any  person  or  persons  driving  or  herd- 
ing, or  causing  to  be  driven  or  herded,  cattle,  horses, 
sheep,  or  any  kind  of  live-stock  along  or  near  a  public 
highway,  and  causing  such  highway  to  be  obstructed 
thereby  with  stones,  earth,  or  other  debris,  and  leaving 
the  same  to  so  remain  for  more  than  twenty-four  hours, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  fined  in  any  sum  not  exceeding 
two  hundred  dollars,  such  fine  to  be  enforced  as  other 
fines  in  criminal  cases,  and  justices  of  the  peace  of  the 
county  where  the  offense  is  committed  shall  have  origi- 
nal jurisdiction  of  alt  violations  hereof. 

Section  2.  Inasmuch  as  many  of  the  public  highways 
of  this  slate  are  being  constantly  obstructed  by  the  herd- 
ing and  driving  of  liYe-stock,  this  act  shall  take  effect 


,v  Google 


ADDENDA,  IS80-1M1.  X052  £ 

and  be  in  force  from  and  after  its  approval  by  the  gov-'outracung 
eruor. 
Approved  February  20,  1891. 


To  Punish  Persons  for  Re/using  to  Aid  an  Officer  ifi  (he 
Lawful  Discharge  of  his  Duties. 

Section  1.  Any  person  who  ehall  willfully  refuse  Hefuingto 
to  assist  an  officer  in  the  lawful  discharge  of  any  duty 
pertaining  to  hia  office,  when  requested  to  do-so  by  such 
officer,  such  person  shall  be  subject  to  indictment  there- 
for, and  upon  conviction  thereof  shall  be  punished  by 
imprisonment  in  the  county  jail-  not  less  than  ten  days 
nor  more  than  thirty  days,  or  by  fine  of  not  less  than 
ten  dollars  or  more  than  five  hundred  dollars,  or  by  both 
such  fine  and  imprisonment,  in  the  discretion  of  the 
court. 

Inasmuch  as  it  is  of  great  importance  that  officers 
should  be  rendered  assistance  whenever  necessary,  in 
the  lawful  discharge  of  any  duty  pertaining  to  their 
office,  this  act  shall  be  in  force  and  take  effect  from  nnd 
after  approval  by  the  governor. 

Approved  February  20, 1891. 


To  More  Fully  Define  the  CriTninal  Jurisdiction  of  Justices^ 
Courts. 

Section  1.     In  addition  to  the  criminal  jurisdiction  jurtmioUoD oi 
of  justices'    courts   already  conferred    upon    and    exer-  <^uru. 
cised  by  them,  such  courts  shall  have  jurisdiction  of  all 
misdemeanors  commilttd   or  triable  in  their  resjjeetive 
counties,  where  the   puiiishniont   prescribed   shall    not    ■ 
exceed  three  months' imprisonment  in- the  county  jail,  ■" 
or  a  fine  of  not  more  than  one  hundred  dollars. 

Approved  February  21,  1891. 
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To  Panieh  Sfinors  over  the  Age  of  Sixteen  Years  for  Ob- 
taining or  Attempting  to  Obtain  Intoxicating  Liquors 
under  False  Pretenses. 

Section  1.  If  any  minor  ovar  thfl  age  of  sixteen  years 
sliall'for  the  purpose  of  inducing  any  person  to  give  or 
sell  to  such  minor  any  intoxicating  liquor,  represent  to 
such  person  that  such  minor  is  twenty-one  years  of  age 
or  upwards,  such  minor  upon  conviction  thereof  shall 
be  punished  by  a  fine  of  not  less  than  twenty-five  dollars 
nor  more  than  one  hundred  and  fifty  dollars. 

Section  2.  It  is  hereby  made  the  duty  of  district 
attorneys,  sherifTs,  and  police-officers  to  see  that  this  law 
is  enforced. 

Approved  February  20,  1891. 


AN  ACT 
Making  It  a  Misdemeanor  for  Any  Person  to  Ask  or  Request 
for  Himnelf  or  Another  to  be  Placed  upon  Any  Jury,  and 
Making  it  a  Misdemeanor  for  Any  iSheriff,  Constable,  or 
Other  Person,  when  Asked  or  Req'iiested  so  to  do,  to  Sekel 
or  Place  Any  Such  Person  upon  (he  Jury,  and  Providing 
for  the  Punishment  thereof. 

Section  1.  Any  person  who  shall  ask  or  request  any 
sberiff,  constable,  or  other  person  or  persons  whose  duty 
it  is  or  may  be  under  the  law  to  select  or  summons  any 
jury  or  juror  that  be  be  selected  or  put  upon  the  jury,  or 
shall  procure  or  offer  to  procure  for  himself  or  for  an- 
other person  a  place  upon  any  jury,  or  shall  seek  to 
have  himself  or  another  plnccd  upon  the  list  of  jurors 
tluit  is  now  required  by  lnw  to  bS  made,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  shall  be 
fined  in  any  sum  not  exceeding  three  hundred  dollars. 

Section  2,  Any  sheriff,  constable,  or  other  person 
whose  duty  it  may  bo  under  the  law  to  select  or  sum- 
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mons  a  jury,  who  shall  select,  Bommons,  or  place  upon  Q^SSSSS^ 
any  jury  any  person  whom  he  has  been  asked  or  re- "»«>•. 
quested  to  select  or  summon,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  coDviction  shall  be  fined  ia 
any  sum  not  exceeding  three  hundred  dollars. 
Approved  February  25, 1889. 


AN  ACT 

For  the  iVo(«ciwft  of  Birds  within  the  State  of  Oregon. 

Section  1.     Every  person  who  shall,  within  the  state 

of  Oregon,  after  the  passage  of  this  act,  for  any  purpose, 
injure,  take,  kill  or  destroy,  or  have  in  hia  possession, 
except  for  breeding  purposes,  sell  or  offer  for  sale  any 
nightingale,  sky-lark,  black  thrush,  gray  singing  thrush, 
linnet,  goldfinch,  greenfinch,  chaff-finch,  bullfinch,  red- 
breasted  European  robin,  black  starling,  crossbeak,  or 
mocking-bird,  shall  be  guilty  of  a  misdemeanor,  being 
the  species  of  German  and  American  singing  birds  in- 
troduced and  about  to  be  introduced  into  this  state  from 
Germany  and  the  Eastern  States  by  an  association 
styled,  viz.:  "Association  for  the  Introduction  of  Useful 
Singing  Birds  into  Oregon,"  of  which  Mr.  FrankDekum, 
of  Portland,  is  president. 

Section  2.  Every  person  who  shall,  within  the  state 
of  Oregon,  at  any  time  after  the  passage  of  this  act, 
destroy  or  remove  from  the  nest  of  any  nightingale,  sky-  , 
lark,  black  thrush,  gray  singing  thrush,  linnet,  goldfinch, 
greenfinch,  chaff-finch,  bullfinch,  red-breasted  European 
robin,  black  starling,  crossbeak  or  mocking-bird,  any  egg 
or  eggs  of  such  birds,  or  have  in  possession,  sell,  or  offer 
for  sale  any  such  egg  or  eggs,  or  willfully  destroy  the  nests 
of  any  such  birds,  shall  be  guilty  of  a  misdemeanor. 

Section  3.  Every  person  convicted  of  a  violation  of 
any  of  the  provisions  of  this  act  shall  be  punished  by  a 
fine  of  not  less  than  five  dollars  and  not  more  than  one 
hundred  dollars,  and  in  default  of  payment  of  the  fine 
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Pr^oonoi  imposecl,  ehall  be  imprieoned  in  the  county  jail  of  tbe 
county  where  the  offense  was  committed  at  the  rate  uf 
one  day  for  each  two  dollars  of  the  fine  imposed. 

Section  4.  All  acts  and  parts  of  acts  in  conflict  here- 
with are  hereby  repealed. 

Approved  February  20,  1891. 


AN  ACT 
To  Protect  Certain  Birds  Knovm  a»  Sea-guilt. 

Section  1.  Every  person  who  shall  within  the 
state  of  Oregon,  after  the  passage  of  this  act,  for  an; 
purpose,  willfully  injure,  take,  kill,  or  destroy  any  sea- 
gulls shall  be  deemed  guilty  of  a  misdemeanor. 

Section  2,  Every  person  convicted  of  a  violation  of 
any  of  the  provisions  of  this  act  shall  be  punished  by  a 
fine  of  not  less  than  five  dollars  ($5.00)  nor  more  tlian 
twenty-five  dollars  ($25.00)  and  costs  for  each  and 
every  ofTense,  and  in  default  of  payment  of  the  fine  im- 
posed, shall  be  imprisoned  in  the  county  jail  of  tlie 
county  where  the  offense  was  committed  at  the  rate  of 
one  day  for  each  two  dollars  of  the  .fine  imposed.  Ods 
half  of  all  fines  collected  for  violation  of  the  provisions 
,  of  this  act  shall  be  paid  to  the  informer  and  one  half  to 
the  district  attorney. 

Section  3.  Any  justice  of  the  peace  shall  have  juris- 
diction of  offenses  committed  under  this  act. 

Filed  in  the  ofhce  of  the  secretary  of  state  February 
11,  1891. 

AN  ACT 

To  Protect  the  Ringnech  Mongolian  Pheasant,  Qtiail  or  Boh 

White,  Prairie  Chicken  and  Pheasant,  in  that  Part  oj  tht 

State  oj  Oregon  East  of  the  Cascade  Mountaint, 

Section  1.     It  shall   be  unlawful  for   any  person  in 

the  state  of  Oregon,  in  that   part  east  of  the  Cascade 

Mountains,  for  and  during  the  term  of  five  years  from 
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and  after  the  passage  of  this  act,  to  iDJure,  take,  kill,  ex-  Samebtnu. 
pose,  offer  for  sale,  or  have  in  possession,  except  for 
breeding  purposes,  any  ringneck  Mongolian  pheasant, 
being  the  species  of  pheasants  imported  into  this  state 
by  the  Honorable  0.  N.  Denny,  ex-United  States  consul- 
general  to  Shanghai,  China;  or  any  quail  or  boh  white, 
prairie  chicken  or  common  pheasant. 

Section  2.  Any  person  violating  the  proTisions  of  F«D«it7. 
this  act  shall  be  deemed  gnilly  of  a  misdemeanor,  and 
upon  conviction  thereof,  shall  be  punished  by  fine  not 
less  than  fifty  dollars  nor  more  than  one  hundred  dollars, 
and  in  default  of  payment  of  the  fine  imposed,  shall  bo 
imprisoned  in  the  county  jail  at  the  rate  of  one  day  for 
each  two  dollars  of  the  fine  imposed. 

Section   3.     The  one  half  of  alt  fines  imposed  and  eium; 
collected  under  the  provisions  of  this  act  shall  be  paid  to 
the  informer  snd  the  rest  into  the  county  treasury  of 
the  county  in  which  the  crime  was  committed. 

Section  4.     Justices'  courts   shall    have  jurisdiction  jnrUdictioiL 
of  the  ofiense  defined  in  this  act. 

Section  5.  Inasmuch  as  there  is  do  law  for  the  ade- 
quate protection  of  these  birds,  this  act  shall  take  effect 
from  and  after  its  approval  by  the  governor. 

Approved  February  21,  1891. 


To  Regulate  Sahnim  and  Sturgeon  Fishing  in  the  Rivera 
and  Waters  of  this  State  and  in  the  Rivers  and  Waters 
over  Which  It  has  Concurrent  Jurisdiction. 

Section  1.  From  and  after  the  first  day  of  January,  B»iniwior 
1892,  it  shall  he  unlawful  for  any  person  to  fish  for  "°'«*°°- 
or  take  any  salmon  or  sturgeon  fish  in  any  of  the  rivers 
or  waters  of  this  state,  or  over  which  it  has  concurrent 
jurisdiction  in  civil  and  criminal  cases,  unless  such  per- 
son he  a  citizen  of  the  United  States  or  has  declared  his 
intention  to  become  such  one  year  prior  thereto,  and  is 
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and  has  been  for  aix  months  immediately  prior  totha 
time  he  engages  in  such  business  an  actual  resident  of 
this  state. 

Section  2.  Any  person  desiring  to  Sah  for  aalmoii  or 
sturgeon  fish  in  any  such  rivers  or  waters  may  go  before 
any  recorder  of  conveyances  or  county  clerk  of  auj 
county  of  this  state  and  furnish  satisfactory  evidence  of 
his  citizenship  or  of  the  fact  that  he  has  declared  his 
intentions  to  become  such  one  year  prior  thereto,  and 
file  his  own  affidavit  and  the  affidavit  of  two  other  per. 
sons  to  the  effect  that  he  is  and  has  been  for  six  mouths 
prior  thereto  an  actual  bona  fids  resident  of  this  state, 
and  thereupon  such  recorder  or  clerk  shall  issue  to  him 
a  certificate  briefly  recitiug  those  facts;  and  thereafter, 
in  any  prosecution  against  such  person  for  a  violatioa 
of  the  provisions  of  this  act,  such  certificate  or  duly  au- 
thenticated copies  of  the  record  in  the  office  of  the  clerk 
or  recorder  relative  thereto  shall  be  prima  facie  evidence 
of  his  citizenship  and  residence  as  in  this  act  required. 
But  in  all  prosecutions  under  this  act  the  bnrden  of 
proof  shall  be  on  the  defendant  to  establish  the  facts  of 
bis  citizenship  and  residence. 

Section  3.  Any  person  violating  any  of  the  pro- 
visions  of  this  act,  upon  conviction  thereof  before  any 
justice  of  the  peace,  shall  be  fined  not  less  than  five  nor 
more  than  two  hundred  and  fifty  dollars. 

Section  4.  For  taking  the  affidavits  and  issuing  the 
certificate  herein  provided  for,  the  recorder  or  clerk  shall 
be  entitled  to  receive  and  collect  from  the  party  apply- 
ing the  sum  of  one  dollar,  and  he  shall  keep  in  his  office 
a  record  of  all  certificates  issued  pursuant  to  this  act. 

Section  5.  Nothing  in  this  act  shall  be  construed  to 
prevent  citizens  of  any  state  having  concurrent  jurisdio 
tion  with  this  state  over  or  upon  any  river  or  waters 
from  fishing  upon  such  rivers  or  waters. 

Filed  in  the  office  of  the  secretary  of  state  February 
20,  1891. 
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AN  ACT 
Jb  Regulaie  the  Constmetion  of  Smohe-Btaehs  on  Steamiboats 

and  other  Wat^-craft  Plying  upon  the  Willamette  River. 

Section  1.  Any  person  or  persona,  corporation  or  cor- 
porationa,  operating  any  steamboat  or  other  water-craft 
on  the  Willamette  River  above  the  city  of  Portland, 
in  the  state  of  Oregon,  shall  so  construct  the  amoke- 
stacks  upon  any  sacb  steamboat  or  other  water-craft 
with  hinges  so  arranged  that  the  amoke-stacks  thereon 
can  be  lowered  to  a  level  with  the  pilot-bouse  upon  such 
steamboat  or  other  water-craft  when  neceasary  to  pass 
under  any  bridge  constructed  or  which  shall  be  con- 
structed serosa  said  Willamette  River.  Any  person  or 
persons,  corporation  or  corporations,  "violating  any  of 
the  provisions  of  this  act,  and  for  want  of  such  appli- 
ances shall  injure  or  damage  any  bridge  or  bridges 
across  said  Willamette  River,  shall,  upon  conviction  be- 
fore any  competent  court,  be  fined  not  less  than  fifty 
dollars  nor  more  than  five  hundred  dollars. 

Filed  in  the  office  of  the  secretary  of  state  February 
21,  1891. 

AN  ACT 
To  Prevent  Nuisances. 
Section  1.     If  any  person  or   persons  shall  put  any  Nnismocai 

11-1.  ..»  ,     dewlMdmiU 

dead  animal  s  carcass,  or  part  thereof,  or  any  excrement,  eta. 
putrid,  nauseous,  decaying,  deleterious,  or  ofi'ensive  sub- 
stance, in  any  well,  or  into  any  spring,  brook,  or  branch 
of  running  water,  of  which  use  ia  made  for  domestic 
purposes,  or  to  which  any  cattle,  horses,  or  other  kind 
of  stock  have  access,  every  person  so  ofiending  shall,  on 
conviction  thereof,  be  fined  in  any  sum  not  less  than 
three  nor  more  than  fifty  dollars. 

[Amended  February  20,  1891.] 

Section  2.  If  auy  owner  or  owners,  occupier  or  occu- 
piers, of  auy  slaughter-house,  or  of  any  premises  where 
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surtigiiM*-  hogs,  beeres,  or  other  animals  aro  slaughtered,  shall 
permit  the  same  to  remain  andean,  to  the  annoyance  of 
the  people  of  this  state,  or  any  of  them,  every  person  so 
offending  shall  be  fined  for  every  such  offense  any  sum 
not  leas  than  five  nor  more  than  fifty  dollars;  and  if 
said  nuisance  be  not  removed  within  five  days  thereafter, 
it  shall  be  deemed  a  second  offense  against  the  provisions 
of  this  act,  and  every  like  neglect  of  each  succeeding 
five  days  thereafter  shall  be  considered  an  additional 
offense  against  the  provisions  of  this  act. 

Floe.  Section  3.     If  any  person  or  persons  shall   put  any 

part  of  the  carcass  of  any  dead  animal  into  any  river, 
creek,  pond,  road,  street,  alley,  lane,  lot,  field,  meadow, 
or  common,  or  if  the  owner  or  owners  thereof  shall 
knowingly  permit  the  same  to  remain  in  any  of  the 
aforesaid  places,  to  the  injury  of  the  health  or  to  the 
annoyance  of  the  citizens  of  this  state,  or  any  of  them, 
every  person  so  offending  shall,  on  conviction  thereof, 
be  fined  in  a  sum  not  less  than  two  uor  more  than 
twenty-five  dollars,  and  every  twenty-four  hours  during 
which  said  owner  may  permit  the  same  to  remain  there, 
after  shall  be  deemed  an  additional  offense  against  the 
provisions  of  this  act. 

Section  4.  Owing  to  many  of  the  nuisances  enumer- 
uted  in  the  above  being  in  existence,  to  the  annoyance 
of  the  people  of  this  state,  this  act  shall  become  a  law 
and  take  effect  from  and  after  its  approval  by  the  gav- 
ernor. 

Approved  February  26,  1889. 
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of  deceased 79) 

proceedings  against  person  secreting 

property  of  estate 7^  721 

prooeedinga   to  compel    account   to 

damages  for  conversion  of  property 
prior  to  administratinn 7S1 

4.  iVonnon  /or  aidoui  and  duldren. 

what  property  to  be  set  apart  for..  TSi 
further  order  for  support  of  widow 

and  minor  chUdren 722,751 

when  whole  estate  to  be  set  apart 

to  widow  and  children 7S3 

when  whole  estate  to  be  deemed 

assets 723 

5.  Clairtu,  notice  qf,  etc 

claim,  how  presented  and  verified.     724 

pDblication  of  notice  of  claims 7*-4 

proof  of  publication  of  notios  of . .  ■ .  724 
allowance  or  rejeetion  of  daim.  .725,  iSS 
leferenn  of  olaun ■  - .  •     726 
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Adminiatratton     of    Mtatafe.      K. 

Claimt,  notite  <lf,  etc 
refereoce  of  cliim,  procftedings  by 

referee 7! 

iDdgmeot  agniust  deceued  in  UFe- 

tdmi) 7S 

effect  of  judgment  agiiniC  execator 

claim  of  enecutor  or  ulmmUCr&tor 

Sainat  eatftte TS 
■  qf  proptrl}/  o/atali,  <le. 

order  of  Bute,  nppltcatiou  for 7'. 

order  of  sale  of  porsoDal  property.     7! 

nle  of  property  under  order,  how 
coDdncted 7! 

penonal   property,   when  uaj   be 
■old  at  private  ule 71 

when  real  property  may  be  lold...     7! 

real  property  specially  deviaed T. 

real  property,  petition  for  order  of 
wleof. 7! 

epplication  to  aell  real  property,  ci- 
tation to  heira  aod  daviaeea 7' 

nkle  of  real  property,  hearlDg  and 
order  of  sale T 

■ale  of  real  property,  how  oondnoted    1'. 

real  property,  return  of  ule  aod  ob- 
jectiona  thereto 71 

■ale  of  real  property,  confirmation 
orvBcationof 71 

■ale  of  real  property,  recital*  in  con- 
veyance and  effect  of. 7' 

■ale  of  real  property  to  pay  legacy.     T 

■ale  of  property  ouder  will 71 

bequesta  and  legaciea,  whan  liable 
fordebte 7: 

ule  of  contract  for  pnrchaie  of  refti 
property ,    . ,     7. 

■ale  subject  to  payments  to  be  made 
on  contract 7 

Aiaignmeat  of  contract  by  execator 
or  administrator,  and  effect  of.  733,  7 

order  for  sale  of  mortgaged  property    7 

order  to  redeem  mortgaged  property    7. 

application  of  proceeila  of  mortgaged 
property 734,  7 

pnrchaac  by  executor  or  administra- 
tor ia  void 7 

trator  of  frandulent  acta  of  de- 

ceaaed 73S,  7 

7-  Paynunt*  <ff  dahnt,  tie 

order  of 740;  7 

lien  upon  real  property,  how  aatia- 

fied 7 

jndgmettC   or   decree  agaioat  dece- 
dent in  litctima.  bow  satisfied ...     7 
claims,  when  to  be  paid  proportioa- 

ally 741,7 

faneral  charges,  allowance  of T 

oompeiiaatioa,  right  of  eiecntor  or 
a£uiiii«tiBtM  to  retain 7 


AdtnlnirtraUcm  of  actatM.    7.  Pay- 

menl  qf  cJainu,  tie. 

debts  not  doe,  bow  paid 742 

ezecntor  or  adminutrator,  when 
liable  to  creditor  personally 742 

teat  property,  discharge  of,  from  ad- 
tnmistration 748 

legacies,  distribution  and  payment 
of..... 743 

application  of  heir  for  share  of  real 

aatate 743,744 

6.  .^rcount. 

filing  of,  by  executor  or  administra- 
tor  736,737 

neglect  of  executor  or  administrator 

to  £la  accoant,  proceeding  on  . . .      737 

order  for  payment  of  expenses, 
cbarges,  and  claims 737 

filing  of  final  accoant 737,  738 

final  account,  objections  to 738 

final  account,  decreeupon,  aad  effect 
of 738 

execator  or  administrator  to  be 
charged  with  inventory 73S 

increase  or  decrease  of  estate,  re- 
sponsibility of  executor  or  admin- 
istrator     738 

ezecntor  or  administrator  not  ao- 
conntable  for  debts  uncollected 
without  taolt. 738,  739 

Gompensation  to  execntur  or  admin- 
istrator       739 

rate  of  compensation  to  executor  or 

administrator 739,  740 

final  accoant.  proceedings  in  case  of 
neglect  to  file 740 

compounding  for  debts  due  estate. .     740 
Admiwion  of  attorney  to  practLce.,6S0,  681 
Adultemtion  of  gold-dust  with  baser 
metal,   offense  of,    and   punish- 
ment   931,932 

Adultery,  crime  of,  and  how  punished     940 

crime  of,  who  may  complain 945 

Erosecntion  for,  when  commenced  .     915 
y  unmarried  man 945,  946 

is  cause  for  diasolntion  of  mar- 
riage    462 

Adverse  claim,  suit  in  eqaity  to  deter- 
mine      458 

Affidavit.     See  WiniEmis. 

definition  of 600 

bow  anthenticated 600 

for  what  may  be  used 601 

proof  of  poblication  by 602 

in  procuring  attachment 268 

to  obtain  arrest  of  defendant  in  ac- 
tion      250 

on  discharge  of  witness  from  arrest.     620 
for  delivery  of  personal  property..      261 

on  verification  of  pleading 224 

AiBrmation.    See  Oath. 

Aliwia,  admission  o^asattDtneyB.,,.1062a 
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AliuDny,  allowBDoe  of,  on  diuolntian 

of  marriage 467 

kIIowsucb  at',  pendenit  tile 45S 

Altemtion,  m  writUa  ioatrument,  ex- 

plaiiatinn  of 596 

Amendiuaat  of  plesdiag,  u  of  conTse  239 

of  pleading,  for  uncertainty 229 

of  pleailiug,  immaterial  variance..  236 

of  pleailiiig,  material  variance. ... .  236 

after  demurrer,  allowance  of 241 

alluwouce  of,  in  furtherance  of  }at- 

tice 241 

as  to  Dame  of  defendaDt.  in  pleading  343 

of  pleadings  before  trUl,  mocUof..  244 

of  answer  uf  garnltbee 280 

Amendmenta,  to  United  States  con- 
stitution, how  ulopted 42 

to  United  StateiconititutioQ 47-68 

114 


862 


mala,  cnieity  to,  and  bow  pnn- 

lahe.!.. 


domestic,  in  marking;,  not  more  than 
one  half  of  ear  to  1m  removed . . . 

giving  false  pedigreei  of,  etc,  pun- 
ishment  

malicious  injai^  to,  pnDi8bnieat.916, 917 

offense  of  driving  from  range,  and 
how  punished 

vicious,  permitting,  to  run  at  large, 


what  objectinc 
defense!  in,  h< 


il  contain,  genarall;    210 

ito  betaken  by 210 

vstated 216 


denial  of  knowledge  or  information 
irrelevant,  may  be  Btrickeii  out. ... 

joinder  of  defeneeB  in 

judgment  taken  for  default  of 174 

judgment  on,  when  defendant  enti- 


n  suit  for  partition,  what  b 


App««l,  wlio  may  take 47S 

how  taken  and  perfected 477,  47S 

jwrtlea  to,  how  known 476 

title  of  CBQse  not  changed  ii 


•eqnt 


ieof.. 


476 


notice  of 477,  478 

transcript  and  filing  of 4S3,  484 

transcript,  omiesions  in 485 

appellate  court,  power  of 487 

j'urisdiction,  when   appellate   court 

obtains 48.1,  484 

decision  of    appellate    coort,   how 

given  and  enforced 487,  4SS 

jndjjment  or  decree,  how  reviewed.      486 

review  of  intormeduita  order 487 

undertaking  by  appellant 477 

nndertaking   on    stay  of    proceed- 

ingB 479,480 

from  decision  denying  admission  to 


bail.. 


from    judgment   in    contempt   pro- 
ceeding       532 

from  decisions  of  conuty  court. 641 

from   decision  on  review  by  ccrtkt- 


from  order  refusing   to  dismiss  ii 


lictroen 


n  criminal  actions. .  .819-824 
from  judgment   in  proceeding   by 

Ao&ciu  coj-pia 626 

from  judgment  in  mandroKua  pro- 
ceeding    513 

stay  of  proceedings,  sale  of  perish- 
able property 482 

execution    of    decree,    when    not 

stayed  by 480 

what  exceptions  regarded  on 313 

damages  allowed,  on  affirmance. . ,  489 

when  to  be  deemed  abandoned ....  484 

dismissal  of 4&5,  486 

reversal  or  modiGcation  on,  reatitn- 

487 


allowance  of  costs 
Appearance,  in   actii 


itary,  gives  juris- 


by  defendant,  time  of 174 

bydefendant  in  criminal  action 789 

Amugnmant.      See    Cbihinal   Ac- 

at  defenduit,  when  and  where. ....  7TS 

how  made 778 

defendant  to  be  informed  of  right 


defendant  to  be  requested  to  give 
true  name T7S 

proceeding  against  defendant  by 
name  in  indictment .778,  779 


le  to  answer  indict- 
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Axxtdgn.tti.fait,    bow   drfcnduit  may 

knawer  iodicbneat 7 

whaa  dsfendant  mEut  ■ppear  per- 

■ODally 7 

whsD  plea  of  not  guilty  to  ba  ea- 

tarod 7 

def«nduit  in  cDitody,  how  brought 

in 7 

banch-warront,  when  may  iaiaa  (or 

defendant 7 

bench-warrant,  by  whom  and  how 

JMued .779,  7 

bench-warrant,   iwnea   on  applioa- 

tion  of  diitrict  attorney 7 

bench-warrant,  may  iaina  to  one  or 

more  counties 7< 

bench-warrant  form  of ^. 

bench-»amjit^  indoraemant  of,  if 

crime  b&ilable 7: 

patting  in  bail 780^  7 

ordering    defendant  into  cuatody, 

nnleai  other  bail  given 7: 

bail,  when  diaallowed 7' 

oommitmeDt  of  defendant,  notwith- 
standing bail 7i 

Aimrt.  SeelmuoiUTiOH;  AitHnTAND 

Baii. 
on  execntion  against  peraon ....  S48,  3^ 
executor  or  adminiatrator  liable  to.     4) 
of  judgment  debtor,  supplementary 

proceedings 8' 

discharge  oE  defendant  from SOI,  2l 

'  diacharge  from,  hov  proonred.  .«>.     ^ 

diacbarg«  of  witocaa  Ironi 6: 

refusal  to  aid  officer  to  make,  how 

punished ft 

treatment  of  persons  nnder 

warrant  of,  against  witnas* CI 

vacatiog  writ  of 2i 

Arrest  nndbaiL 

1.  Arrat. 

in  what  casea  defendant  liable  to. ,  2i 

in  what  oases  female  liable  to 2- 

in  action  for  fine  or  penalty 2- 

in  action  for  converaion 2^ 

fraud  in  contracting  debt 2' 

in  action  on  promiio  to  marry ^ 

in  action  for  recovery  oE  money. . ..  2< 
removal  of  property  to  defrand  cred- 
itors   » 

proceediog  to  obtain 2 

affidavit  to  obtain 21 

nndertaking  by  plaintiff  to  oblun. .  2 

writ  of,  and  eiecution  of  by  sheriff.  21 
bow  daEendant  may  be  duscbarged 

from 2J 

vacating  writ  of 21 

2.  BaiL 

allowance  of,  by  jndga  or  clerk. ...  Si 

how  given 21 

form  and  dffeot  of  undertaking.,..  21 

justification  of,  notice 21 


Arreat  and  ImU.    2.  BaO. 

^aalittcations  of 

justitication  of 

aurrendsr  of  defendant  by 

arrest  of  deEaiidant  by 

delivery  of  undertaking  to  plainUff.. 

how  exonerated 

liability  oE,  to  sheriff 

judgment  against  sheriff  as 

discharge  oE  sheriff  from  liability  as. 

how  proceeded  uainst 

liability  of  sheriff  aa  bail 

S.  Drpoal. 

Deposit  with  sheriff  in  lieu  of  baiL  .. 

payment  of  deposit  to  clerk 

on  giving  bail,  deposit  refunded. .. 

how  depoait  to  b«  diapoasd  of 

4.  JUitcellantoia. 

in  stiit  ID  equity 

non-payment  of  maintenance  of  de- 
fendant   

plaintiff  liable  for  defendant's  main- 

Juenut,  wnmuit  of.     See  Infokma- 

ArMm,  burning  dwelling  io  nigbt-time^ 
punishment 

burning  of  building  other  than  dwell- 
ing in  night-time,  punishment. ,. 

tnalicions  hnrning  of  buildiugs  gen- 
erally, punishment 

by  buming  in  daytime,  pnnish- 
tnent 907. 

dwelling-house,  definition 

malicionalinmingof  lumber  or  vege- 
table products,  punishment 

buming  with  intent  to  injure  in- 
surer, pnoishmeut 

AMftalt,  pnnt.ihment  of 

with  dangerons  weapon,  punishment 

without  dangerous  weapon,  punish- 

with  intent  to  kill,  punishment.. .. 
upon  officer,  by  person  imprisoned, 

pnuiahment 960, 

upon  officer,  to  aid  escape  oF  person 
imprisoned,  punishment 

AaMtult  and  battery,  action  for,  lim- 
itation   

ABaeMment  of  damages  on  [ailiim  to 

AsiigiLee  of  cboae  in  action,  auit  by. . 
Aaaignment  of  chose  in   action,  de- 

Attftdunent.     See  G«RNl.tiiMENT. 

in  what  actions  plaintiff  may  Imve. 

lim.  (or  i..mns 

issue  of  writ  of,  by  clerk 

affidavit,  what  must  sboMr   

plaintiff's  undertaking,  and  filing  of 

Mveral  writs  of,  may  be  issued  at 

Moie  time 
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Attadunent,  ioventory  by  (herifF,  and 

retura  thereof 271 

exempt  property  Dot  attachable . .. 
writ  of,  to  wbom  directed,  and  what 

to  state 

what  property  liable  to 271 

writ  of.  liow  eiecnted  by  iheriff. , .     """ 
plaintiff  to  be  deemed  a  good-faith 

parchasar 

how  tliird  peraona  are  affected  by.. 

of  real  property,  sheriff's  oertificate    275 

of  real  property,  lien 27S 

discharge  of  lien  of S76 

garauhea  must  fumisb  certiQcate..     ""' 
perishable   property  to  be  sold  by 

sheriff 

delivery  of   property  to  deFeodant 

or  other  claimant,  nndertaking.. 

live-stock,  when  to  be  told 276 

action    on    redelivery    bond,    de- 

■herjff's  jury  to  try  riftht  of  claim- 

Mle  of  attached  property,  and  ap- 
plication of  proceeds Z7S 

discharge  of,  and  return  of  prop- 

nDdertaking  npon  discharge  of . . . . 
motion  by  defendant  to  discharge. , 

retorn  of  writ  of,  by  sheriff 279 

may  iaaue  sgainst  eiecntoi  or  ad* 

Attomor  at  lav. 

1.  Avthority  iind  duiia. 

detinition  of ,•.••,>••• 

is  a  public  utficer 680 

wheu  known  as  oonntel  only 680 

when  jadicini  o£Bcer  may  act  M. . .     646 

application  for  admission  as. 680,  681 

oath  of  office,  and  ordsr  of  admia- 

■ion 681 

extent  of  authority  of 683 

for  adverse  party,  when  may  be  re- 
quired to  show  antbority 688 

duties  of,  in  general 682 

may  snliBcribe  pleading 224 

when  may  verify  pleading 224 

appearance  by,  in  canss 660 

ot  other  country,  may  appear  aa 

counsel 6SI 

i«  exempt  from  jury  doty CSS 

unauthorized  appearanoo  by,  pro- 
ceedings   688. 

admiaaioii  of  alien  aa lOBZ  a 

2.  Chamjt  qf,  cnttijieatntion,  tte. 

bow  and  when  may  be  changed. 688,  689 

notice  of  change 689 

when  party  may  employ  new  one. .     683 
compensatiou  of,  left  to  agreement    490 

lien  of,  to  what  extends 689 

where  lien  is  claimed  by,  how  oonrt 
ptooeeds 693,  6H 


Attorney  at  lair. 
3.  Baignation,  nupentlim,  or  nmoKif. 

resienation,  aod  effect  of 600 

reaignatiou  of,  and  filing  of  oc^y  of 

resignation 690 

may  tw  raadmittad  after  resigna- 
tion      690 

(Dspension  of,  by  circnit  or  connty 

oonrt S93 

proceeding  for  removal  of 692 

for  what  causes  may  be  removed  or 

suspended 691 

accnaation  against,  how  made 602 

removal  of,  order  for  accQBed  to  ap- 
pear and  answer 699 

removal  of,  failure  of  Mcused  to  ap- 
pear, conrt  may  proceed 69S 

removal  of,  how  accused  may  pro- 
ceed      692 

removal  of,  judgment  of  removal,  or 

suBpenaion 69%  S93 

compelling  delivery  over  of  money 

orpapersby 693 

how  notices  served  on 470 

Bail,  excBssive.  shall  not  be  required. 6%  79 
Bail  in  civil  action.    SeeAKusTAHD 
Bail. 
discharge  ot  defendant  npon  giving    251 

surrender  of  defeiidaut  by :S2 

exoneration  of ., ..    253 

how  proceeded  against 253 

arre«t  of  defendant  by SS3 

qnalifications  of ^H 

allowance  of S55 

wheu  linl^le  to  iheriff S57 

BaU  i&   criminal  acLioa,  ailuiiuion 

to,  defined 62S 

taking  of,  deSoed S!G 

when  defea<Unt  oannot  be  admitted 

to 8S 

before  conviction,  when  matter  of 

right 821 

after  oonrietimt,  npon  eiamination 

of  charge 826,817 

order  for  admiaaton  to 827 

denial  of  application  for 827 

who  may  admit  to •     827 

pending  action ■■•    8S7 

appeal   from  decisioD  denying  ad- 

Session  to ....827.M8 

undertaking,  form  of,  after  indict- 
ment       828 

nndertaking,  form  of,  before  iadiet- 

meot 828 

how  pot  in SS8 

may    be    examined    aa    to    satB- 

ciency 839;  830 

must  justify 829 

qualifacationa  of US 

nndertaking,  howexecuted 8E9 

discharge  of  defendant  oo  ^ow- 
BJicsM 830 
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BmU  in  orlmlital  Action,  form  o^  on 

appeal 830,831 

piooaetliDg,  Then  diwllowed 831 

upon  apphution  for,  diitriot  attor- 

na;  maj  appear £31 

depoait  in  liea  of,  when  and  how 

made 831,832 

may  be  given  after  money  deposit .     832 
•ipplicatiDD  of  deposit  to  paymsDt  of 

fines   ....  ■"" 

Underta^iDB 
iufeitare  of 

charged 834 

lorteiture  of  undertaking,  enfoToe- 

ment  of,  by  action 83i 

forfeitnre  of  nndertaking,  remiwiral 

of 834 

depoait  of  money,   diBpoaition  of, 

when  forFeitfld 634 

reoommitment  of   defendant  •ftei 

bail 8SB 

nndertakinz  of,  after  recommitment 

o(  defencfant 836 

Bailm.  wheagnilty  of  larceny 913,  B14 

Balim,  apporatment  and  fees  of. .  .830,  631 
fee*  of,  hov  aecertained  and  paid. .  63G 
when  may  be  allowed  monthly  gal- 

«ry...   635,636 

B*nk,  neglect  by.  to  furnish  !iat  of  ds- 

cashier  of,  required  to  give  name* 
of  Btockboldera  to  asiessora. .  .966,  967 
Banks,  limitationof  powertoesUbli>h.     108 
Bawdy-house,  crime  of  keeping,  and 

punishment  therefor 947 

when  lease  for,  is  void 048 

common    fame    is  competent    evi- 
dence of 946 

Bench --warrant.     See  ARBAiaNHKirr. 
Bili  of  lading,  falsely  making  or  ez- 

hibiticg,  punishment  of 

Birds,  protection  of 1052  g,  1062  h 

Boat  or  veasel,  destraction  of,  with 
intent  to  defraud  owner,  panish- 


IMdga,  willfnl  deatniction  of,  puniah- 

fast  driving  over,  pnnishment t 

Buon,  injory  to,  pnuishment 1 

Bnrden    of   proot   on   which    party 

Burglary  of  dwelling  in  nigbt-time, 

panisbnient i 

of  dwelling,  in  attempt  to  escape  in 

night-time,  panishinent ! 

of  dwelling  in  daytime,  pnnishment     1 

not  of  dwelling,  punishment 1 

dwelling- house  defined 1 

breaking  and  entering,  what  couati- 

tntea  ^ t 

Caption  of  complaiut,  includes  what.. 
Carrying  concealed   weapons,   of- 
fense of,  penally  and  jurisdiction. D77,  I 

Cattle  brand,  use  of,  regulated I 

Cause,  final  record  of,  when  and  how 

made _. . . .      I 

when  not  sufficient  to  be  submitted 

to  jury ■ 

Cause  of   action   on  open    account, 

oinderof,  in  same  complaint '■ 

o  be  joined,  mast  all  belong  to  one 

class 

■hen  joined,   most   be  separately 


fitting  0 


vith  intent  to  be  de- 


917 


Bonds.     See 

Boom  orwtaarf,  willfnl  destmotion  of, 

Kniahment 916 
rii                              

suit  in  equiU  to  establish 46],  463 

Boycotting,   offense   of,   and  punish- 
ment  95! 

Bribery,  nature  of  oSense,  and  punish- 
ment of 934,  936 

receiving  bribe,  punishmBnt  of . . . . 

of  voter,  pnnishment 

Toter    receiving    bribe,    how   pnn- 

Toter  receiving  bribe,  pnni^ment 
for  second  erime 


improper  joinder  of,  groand  of  de- 


reference to,  in  answer 

Oertifioate  of  sheriff  on  attachment  of 

real  property 

of  garnishee  in  attachment 

on  gale  of  real  property  on  ezeou- 

of  officer  taking  deposition  of  wit- 


writ  of,  concurrent  with  right  of 

who  may  prosscnte . 

EBtition  to  obtain . 
y  whom  allowed 

in  what  cases  allowed 

what  may  be  reviewed  on 

nndertaking  of  plaintiff  to  obtain., 

to  whom  directed 

writ,  return  of 

when  returnable,  stay  of  proceed- 
ings  

when  application  for,  must  be  made, 

limitation 

when  conrt  may  order  further  re- 

when  and  how  issued  and  served. . 

power  of  court  upon  review 

appeal  from  jndgment 
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to  joxor,  kindi  of 

peremptory 

topaoel,  abolithed 

for  Mose 

tor  implied  bi>i , > 

for  sotnal  bias , 

eiemption  from  jury  aerTioe. 

parenipUH-y,  but  tbree  allowed  to 

either  pnrty 

how  and  when  taken.,, 

order  of  taking 

trial  of,  and  proceedings  tfaereoQ. .. 

may  1m  madH  orally 

to  referees  when  cboien  by  ooart.. 

for  implied  bias,  criminal  action. . . 

ObATEctei,  arreit  in  action  for  injury 

Ohild,  who  may  lae  foi  injury  to,  or 

death  of 

offeoie  of  lubitituting  one  for  an- 
other, pQniibment I 

Ohlld-ate&Uiig,   oEfeiue  of,  and   how 

puniahed ! 

OhcMe  in  action,  aBiigniiHUt  of,  ftnd 

snit  by  aaai{[nee .. 

Oironit  coartM.     See  Cocrts. 
OltizAnaliip,  rigbta  and  prinleee*  o(. .. 

City,  ordinance  of,  how  pleaded. I 

jarisdictton  of . 

Olftim  and  daliTarf,    Bae  Fbasosa^ 
Propirty. 
when  plaintiff  may  claim  ddirery.     I 
affidavit  far  dalivery,  what  moat  be 

■bownby ! 

plaintiff '■  undertaking  to iheriff.. .  : 
mdoraement  on  (ffidarit,  direotloa 

toiberiff I 

juatifi  cation  of  anratiea  in  nndertak- 

ing ! 

redelivery  of  propertyto  defacdaot    ', 
etceptioDB  to  luretisi  by  defendant    I 
ehenff'a  power   to  take  the  prop- 
erty      ; 

qualincationa  of  inretiea  in  nnder- 

takbg ': 

keeping  of  property,  and  delivery 

toBberiff ! 

claim  by  third  peraon,  how  made..    ■: 

return  of  aherin,  bow  made I 

OiwTt,  officahouraof I 

of  eonnty   court,   office  of,   where 

kept I 

deputy,  and  appointment  of. I 

of  Kiipreme  court,  office  of,  where 

and  how  kept „.     I 

powera  and  duties  of,  generally. ...  I 
cannot  aotaa  attorney  in  aame  court  I 
duty  of,  to  account  for  trial  feea...     ! 

Oods.  whenact  to  take  effect 

Oonunenoamant    of    actions.     See 
htJUULiiox. 


Oominanoemsnt  of  notions,  ganenl 

provision Ill 

within  ten  years V& 

within  ail  yeora ...    134 

within  three  yean. 136 

within  two  yaan 137 

within  one  year 137 

OomnuMion  to  take  teatimooy...  .6H,«I5 
im m iwii onara,    power    and     dutiu 

of .6*1,68! 

aeal  and  oatb  of  office SSi 

Oonunon  achoola.    See  EDUci.Tn>i>. 
:   Oommatationa.     See  Fabdon. 

power  of  governor  to  grant SU 

Oompansation  of  membera  of  legiala- 

tivea»embly 93 

of  atateofficera 110 

toBiecntoror  adminiatntw 738 

Oomplaiat,  action  commenced  by  til- 
ing     }JS 

to  be  filed  with  clerk  of  oonrt 173 

when  defendant  must  answer 174 

copy  of,  to  be  served  with  aDniDioiii    ITS 
ia  firat  pleading  on  part  of  pUintiff.    IHI 

oontenta  of HI 

what  included  in  caption  of IHI 

atatement  of  facU 191 

dMuand  of  reUef 191 

may  unite  aeverftl  oaasea  of  action.    S33 
when  plaintiff  may   aoit*  aevenl 

oauaaaof  anitin Ill 

gronnda  of  demurrer  to 20! 

waiver  of  objectiona  to S'O 

procedure  after  amendment  nf..->.    SW 

amended,  ia  complete  in  itself !44 

allegationt  not  denied,  effectcf....    335 

■npplemental,  allowance  of tt4S 

in  auit  to  EStabliah  boundary ^ 

in  action  to  recover  land 3^,9 

in  action  for  libel ^ 

in  action  for  uiurpation  of  office. . .    ^ 

in  auit  for  partition 433 

in  action  for  alandar ^ 

Compromise,  offer  of,  by  defendant..    W7 

offer  of,  not  an  admisaion ^ 

Concealing  doath  of  child,  paniah- 

Concealing  stolen  property,  offenaa 

of,  and  how  pqniahed "'• 

;   Condition  of  payment,  demand  of  re- 
ceipt     ™' 

performance  of,  bow  pleaded 231 

Condonation.     See  Marriaob. 

an  defense  to  suit  for  divorce ™ 

Confeaaion.  jodgraeotby,  geaerally-SS*^^ 
Confirmation  of  sale  on  erecutioB.363,  36* 
Congreaa,  procedure  in  passing  bilk 

powori'of'.".'.'.V.'.'.'.V.'V.V.V.*.'....H,  15 

Witationa  upon  powera  of *3 

rastrictiona  upon  powers  of f* 

power  to  admit  new  atataa ^ 
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Oonereaa,    sut  of,   Mlinittitig   Oregon 

into  Uiiinn 121-12* 

Oonnivance  mny  be  pleaded  in  bar  to 

■uit  for.livorce ^M 

Consent  of  parties,  to  jnr;  of  lei*  than 

tirelv« 287 

of  parties,  to  trial  by  referees 309 

Conaolidation  of  actions  or  suits  ....  464 

ConatabiB,  action  asuiuat,  limitatlDn. .  136 
Oouatruction  of    plesdings   mnat  ba 

lil>er»l 227 

of  inatruTnents S4Q 

of  inatruuieat,  two  constructions, 

which  prevails S60 

of  ingtrnnieat,  written  words  con- 
trol printed fifiO 

of  statute,  intention  Boverna 647 

of  statute,  in  favor  ot  natural  right  650 

of  descriptive  part  of  oonvejance..  622 

of  words  used  id  inilictmeot. 774 

rnles    of,    applicable    to   criminal 

code 999,  1000 

oircumataocea  conaiderad  in  aid  of.  649 

Oont«npts,  power  of  courts  to  puuish  645 

power  to  pnnisb 629,  630 

what  punishment   inflicted,  gener- 
ally    630 

In  presenca  of  court,  puuisbment..  630 

not  in  presence  of  court,  procednre  630 

bringing  up  party  in  cuatody 630 

in  proceeding  against,  state  is  plain- 
tiff   631 

warrant  of  arrelt,  how  executed. . .  631 
party  arreated  may  ba  discbargad 

ou  bail 631 

warrant,  rebnroof 631 

judgment  uid  sentence 631 

indemnity,     to     party     aggrieved 

by 531,  632 

imprisonment,  until  obedience  com-- 

pelled 632 

party  proceeded  against  also  liable 

to  indictment 632 

failore  of  party  to  appear,  procodure  632 

judgment,  appeal  frem 632 

what    acts    or    omissions    consti- 
tute  627,  628 

disobedience  to  aubpceaa 698 

in  proceedingB  supplamentary  to  ex- 
ecution    375 

pnnishment  of,  in  justice's  court. .  1041 
Ocmtract,  law  impairing  obligatioa  of, 

is  unconstitutionu SO 

action  on.  limitation 134 

Contribution  between  next  of  kin. . .,  447 

among  joint  judgment  debtors 365 

ContrDversj  without  action,  sab- 
mission  of 337 

how  submitted 337 

filing  of  statement 338 

hearing  and  detemiination  of S38 


I,  arrsst  of  defendant  in  ac> 

tion  for 

of  property  by  trustee,  banker,  etc., 

punisliuieat 922, 

OouvejruKM  by  sheriff,  to  purchaser 

at  ezacution  s^e 3J9, 

executing  without  title,  punish- 
ment  917, 

ConTiction of  crime  does  network  for- 
feiture of  property 

second  crime,  punishment 

Counterclaim,  nature  of 

statement  of,  in  anawer 

from  what  causes  of  action  arises. . 
when  plaintiff  may  demur  or  reply 

to 

when  pleaded,  verdict  of  jury 

judgment  in  case  of 

for  less  than  plaintiff's  claim,  judg- 

ot  defendant  in  suit  in  Muiby 

CousterfBiting'    gold  or  silver  coin, 

punishment 

making  or  having  tool  for,  puaish> 

of  coin,  making  or  having  tool  for, 
punishment 

attempt  to  utter  counterfeit  coin, 
puniabmsnt ...... - 

of  traae-mark,  pnniahmout IK3, 

County,  Lmitation  applies   to  actions 

i>y 

limitation  on  powers  of,  to  contract 

debts 

Oount7  clerk,  election  of,  duties,  etc. 
County  courts.     See  Coukts. 

jurisdiction  of 101, 

County   judge,    what    writs  may   be 

granted  by 

County  ofBcer,  qnaliScation  of 

election  of,  and  term  of  office 

disconnting  of  county   orders   by, 

penalty 

Cotut*.     See  JuHTiCEa'  CouRia. 
1.  Povxrtof,  ingeaei-al. 

jurisdiction  and  exercise  of 405, 

when  jurisdiction  acquired  by 

power  of,  over  judicial  proceedings 
power  of,  to  punish  for  contempt. . 

means  of  execating  powers  of 

S.  JudkkU  ojfieer. 

defined 

powers  of 046, 

powers  of,  out  of  court 

haw  powers  are  exercised  by 

power  of,  to  take  and  certify  affida- 
vits, etc 

to  what  extent  may  act  as  attorney 

disqualilication  to  act 

S.  TraiucMioii  qf  buiinev. 

where  to  be  held 

■ittin^o^  to  be  public 76, 


247 


332 


102 


651 
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Courts.     3.   Tr.mlaetion  qf  liainai. 

when  sittings  of,  may  be  private  . .  649 

DOQ-judiciol  days 650 

non-judicial  days,  vhat  legal  bnsi- 

nessmay  ba  doue  on 650 

noa-judici«J  tUy,   adjournment  of 

court  to 660 

seal,  clerk  to  keep  and  affix,  when 

required 648 

■eala,  devices  uf 648 

seals,  what  courts  have 648 

failure  of  jud^e  to  attend,  adjonrn- 

meut  at  court 051 

accommodatinii  For  court  and  jurj', 

when  abtriff  may  be  ordered  to 

provide 661 

clittuge  of  p'.ace  of  holding  conrt. . .  651 
failure  of  term  or  vacancy  in  office, 

proceeding  not  affected  by G52 

proceedings  mask  be  in  English...  6o2 

applications,  how  addressed  to 652 

power  of  court  or  judge  to  adjourn 

proceedings 652 

nrganiiatinn  and  jurisdiction . ..  .629,  630 

fees  of  officers  of 630,  631 

appointment  of  officers  of 630,  631 

clerk  of,  mny  not  practice  therein.  630 

clerk's  per  diem,  payment  oF 630 

appointment  of  clerk 030 

majority  of   judges   neceaiary    to 

transact  buaiuesa 629 

5.  ChtuU  eouri. 

duties  and  Jurisdiction,  in  general.  631 
duties  and  jurisdiction  in  ipecilied 

Jietriota 632-635 

organization 631 

tennaof 635 

appointment  of  officers  and  mode  of 

payment 635,636 

circuit  judge  may  bold  court  in  any 

district 649 

judges  may  make  orders  ontof  dis- 
trict   650 

6.  CounlgtourL 

organization  and  jncisdictioD 636 

jurisdiction  of  actions  at  law 636 

jurisdiction  over  county  business  639 

uroltate  jurisdiction 637 

tcr:naof 641 

transfer  of  cause  from,  to  oircnit 

court 640,  641 

repreiieQts  county  in  litigation 040 

appointment   and  payment  of  offi- 
cers of 641 

review  of  decisionH  of . . , 641 

order  of  disposing  of  business 643 

Tor  what  business  always  open 643 

jurisdiction   to   grant   injunctions, 

etc 642 

7.  Jtttt:tt'»  comri. 

wbatia 643 


Courts.     7.  Jutlia:')  court 

ii  always  open  fur  tnniaction  ol 

bnnneis G43 

mode  of  procedure 6W 

f'urigdiction  of 643 

imitatiooa  on  jurisdiction  of 643,  BH 

where  action  may  be  commenced...  044 
Ooroner.     See  Ciisokkk's  Inqubst. 

powers  and  duties  of 67^ 

powers  and  duties  of,  in  ezecnting  . 

procow-. :■■.■■■.■ *^ 

to  execute  process  when ^1° 

Coroner'a  inquest,   coroner  to  sunv. 

"""j^y --    "K 

oath  to  Jirry ,  _       J 

witiieasog  to  be  luliptFnaed jj 

coroner  may  compel  attendance  of 

testimony,  how  taken g;; 

verdict  of  jury ,      SiS 

verdict  and  testimony,  bow  dis- 
posed of .  6/4 

inventory  of  property  found  on 
deceased i'li 

delivery  oF  property  fonnd  t«  county 
treasurer 87*,  83 

property  found,  how  disposed  of. . .     K! 

refunding  of  mouey  found S!i 

when  justice  of  peace  to  act  as  cor- 

when  coroner  to  bury  body SU 

statement  of  expenses,  and  return 

of,  to  county  court ^_*  • 

issue  of  warrant  of  arrest 8'^ 

OorpoTatioos,  how  may  be  formed....  "^ 

jurisdiction  over,  when  conrt  bos..  4ffi 
when  party,  how  nleadinji  is  veti- 

«.a   .. B 

■ubmissiou  ot  controversy  without 

action ™ 

compensation   for    property  taken 

who  may  confess  judgment  agsicit    3^ 

action  to  annul  existence  of. 395,  ™ 

forfeiture  of  franchise S9S.  396 

liability  of  stockbolders ''" 

Oorporations,  public.     SceCoBPOU- 

io    what    cases    may    maintain  U- 
tions  ....393.  3M 

actions  against...".:.: ^ 

pleadings  of,  how  verified ™ 

judgments  against,  how  satiaJied .  393.  ™ 

Costs,  what  are ** 

when  allowed  to  plaintiff *" 

to  plBintiO;  recovery  ot  tw  tbia 

fifty  dollars  damages 

amount  of,  to  prevailing  pirtv  oa 

appeal ^ 

todefeudaut,  when  allowed 
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GoBta,  wIiMi  uTsral  action*  are  brongbt 

OD  laina  caiise .41 

■pportioament  of,  id   BniC  agttinst 

legateea,  etc 4- 

in  suit  in  Mnity 41 

when    in    diicretioa    of    sppell&te 

coutt 41 

on  review  of  decjiion i', 

where   suit  ia  bronghC  hy  one  in 

right  of  BDotber 4! 

when  allowiuioe  of,  ia  discretion  of 

court * 

howcoUected 4' 

taxatioD  of,  by  ulerk 4' 

taxation  o(,  tppeal   from  dediion 

of  clerk T 494,4! 

of  postponementa,  or  other  appliea- 

eSecton,  of  tender  by  defendant. 49G,  4: 

guardian  of  infant  liable  for. 41 

■Bcurity  for 4 

vhen   state   or   public  corporation 

igpirty 49fl,  4 

of  partition,  bow  apportioned 4 

Oo-tanuicy,  action  by  tenant  in  com- 
mon of  realty  against  co-tenant.     3 
driers,  appointment  and  duties  of.. 67S,  6 
Crimea.     See  Ckiuinal  Action. 

place  of  trial  of 

crimedefined 7 

division  of 7 

felon;  dnfined 7 

misdemeanor  defined 7 

bow  prosecuted 7 

inmdictioQ      of,      committed     in 

•tate 761,  7 

Jnriadiction  of,  commenced  out  of, 

but  cOMummatfld  in  itate  7 

juriadiction,      murder      or      man- 
slaughter without  state 752,  7 

principals,  who  are  deemed  snch. ..     9 

accessariea,  who  are 993,  9 

MCeaaaHeg,  boir  punished 9 

attempt  to  commit  crime,  how  pun- 
ished  996,  9 

when  may  be  compromised 8 

compromisa  of,  niUat  bo  by  leave  of 

oourt 8 

no  eampromiie  of,  except  as   pro- 
Tided S 

«cder  authorizinK  compromise  of,  ft 

bar  to  another  prosecntion 8 

-^ODipoandiQK  or  concealing,  for  re- 
ward, punishment S 

^■Tvhen  pefBon  not  punished  for  omi*- 

aiontoact S 

Onor^tfB,  prerention  of;  resistance  to 

<jommiiiBion  of,  when  lawful.  ..864,  8 

\»y  interference  of  officers 8 

T>#ji-«oni  aiding  officers  justified.  -. .     8 
uy  formation    baCor*  magistrate    of 
direatoned  crime 8 


Orlmw.  preventioa   ot  informntiou 

of  threatened  crime,  examination 

before  magi  stra to 886,  867 

•ooarity  to  keep  the  peace SC7 

commitment,  in  default  of  secunly 

to  keep  peace 8ti7,  868 

breach  of  peace  in  presence  of  court 

or  magistrate 808 

undertaking  to  keep  puace,  rights 

of  sureties  iu, 869 

when  conrt  ma^  require  defendant 

to  give  security  to  keep  peace. . .  869 
nndertnking  t«  keep  peace,  when 

forfeited 869 

undertaking  to  keep  peace  extends 

to  good  behavior 869 

OrimiuRl  Rctioa. 

1.  iVhat  ia,  ptact  qf  trial,  etc 

defined 750 

parties  to 7.tO 

when  commenced V.'i'J 

when  deemed  commenced 751 

when    commenced,    absence    from 

state 761 

against  accessary  after  fact,  when 

commenced 754 

in  what  county  triable "iSS 

in  what  county  triable,  crime  com- 
mitted    on    boandary    between 

in  what  county  triable,  crime  com- 
mitted on  water 764 

conviction  or  acquittal  in  another 
ooouty  as  bar 764 

in  what  connty  commenced,  in  gen- 
eral      764 

2.  Cltaage  of  plaeqf  trial. 

either  party  may  have 756 

h)  what  coanty  may  be  changed. . .  755 
where  deFenilant  has  given  bail.  .,755,  756 
defsndant  in  custody,  warrant  to 

when  change  deemed  complete. . ..     756 

transcript  on '   755 

costsof 756 

for  felony,  when  place  of  trial  may 
be  changed 761,765 

3.  lisutt,  andlrialtff. 

issue  of  law  defined 789 

issue  of  fact  defined 789 

issue  of  law  or  fact,  how  tried 7SU 

trial,  discharge  of  indictment 791 

trial,  postponement  of 790 

trial,   postponement   of,   condition 

imposed 791 

trial,  postpone  meat  of,  deposition  of 

witness 791 

conduct  of  trial,   what  provisions 

govern 794 

4.  Plfadlng. 

(orms  of 788 

on  part  of  defendant 783 
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CrimiiMl  action.     4.  Pleading. 

demurrer  nr  pla& 

grouniU  o[  demurrsT 

resubmUiioa  of  ciiaa,   prooMding* 

oa 78*,  789 

proceeding  irben  demurrer  alloired    784 

judgment  on  demurrer 784 

demurrer,  when  beard 784 

form  of    demurrer,   &Dd  how  put 

784 

.,    785 

prooeediDg  if  demnrrer  diBsUowed.     785 
fi.  Conduct  q/ trial,  jmy,  tie. 

triol  jury,  how  formeil 792 

obBlleogei  may  be  taken  by  eiAer 

party 793 

challenge  for  implied  biae,  canMB 

..792,793 
'Of      — 
when  ((efendaat   mmt   kppeu    i 

persoa  on  trial 4  in 

commitment  of  defendant  after  ap- 
pearance      804 

trial  jury,  what  proviaiong  of  code 

not  applicable  to 793 

leuarate  trial  of  defeadanta 706 

6.    Witiiesia,  tvidaicf,  ttt. 

preauiiiptian  Of  innocence  ,,..,._„.      794 
wituesBeB,  atteodknce  of,  urorUioni 

Applicable 889,  840 

nitnaaaeB,  service  of  stibptHna 839 

witneaies,    subpanft,    when   books, 

papers,  etc.,  are  required 839 

WLtnesses,  form  of  subpoiDM 838,  839 

wiCaeaaea  for  defendant,  clerk  ia- 

auea  Bubpcenas  for 837,  838 

wilucuei,  anl>pt«na*  for,  wbo  m&j 

iasiie 837 

witnesses,  aubposna  defined 837 

discharge  of  defendant  to  be  wit- 

nesa,  effect  ol 796 

lau-  of  evidence  applicable  in. .  .796-800 

evidence,  liow  to  be  given 1 

evidence,  confession  of  deFendant.. 
evidence   of  rape  or  orime  againat 

iiiaanity,  aa  defanae,  muat  b^ 
proved 

intoxication  not  deemed  inMnity.. 

iutoiication,  wbea  cooiidenMl  by 
jnry 

ooDviction  of  lowest  degree  in  oaae 
of  doubt 

diacharge  at  defendant  to  be  wit- 
neia  for  state 

discharaa  of  defendant  to  be  wit- 
ness fur  co-defendant 

testimony  of  husband  or  wife  for  or 
againat  each  other 

defendant  may  teatify  in  own  be- 


Crimln&l  action.     6.    WUimm*,  ai- 
draer,  tie. 
testimooy  of   accomplio*  unst  b* 

corroborated SIB 

jndiciat  knowledge,  jnry  bound  to 

accept SM 

evidence,  trial  for  faW  pr«tM*e*. .  803 
evidence  of  female  alM<uct«d  or  ae- 

dnoed SOJ 

error,  when  material 802 

qneatiuns  o(  law  to  be  decided  by 

court ,8W 

jury  t<i  decide  facta SM 

punishment,  circuinstaucos  in  miti- 
gation or  aggravation  of 612,  SI3 

7.    rii-rftrt. 

may  be  general  or  apecial SOS 

general,  form  of 806 

special,  reqaisitea  of 80£ 

special,  Hon- given 806 

special,  judgment  on 806 

as  to  part  of  defenilaats. GOT 

court  may  direct  reconsideration  of  607 
diochargB  or  detention  of  defeodsnt 

after  awjuittal 807,  803 

custody  of  defendant  after  adverse 

verdict 808 

acquittal  on  account  of  intanity .. .  808 
exceptious  and  new  trial,  bow  regu- 
lated   m 

B.  Judgmrui,  tie. 
conviction    oC    inferior    degree     of 

crime SO*.  807 

judgment,  motion  in  arrest  of 809 

arrest  of,  when  defendant  nay  be 

recommitted 809 

effect  oF  arresting 809 

arrest  of,  discharge  of  defendant  809,  810 

time  of  pronouncing 810 

iaine  oF  bench-warrant  to  bring  up 

deFendant Sll 

form  of  bench-warrant. 8)1 

Cmonal  presence  of  defendant. •.-  Sll 

nch-warrant,  how  served Sli 

of  oonviotioH.entry  of 813 

to  pay  fine,  duration  ol  imprison- 

ot  impriaonment,  on  couviotioo  of 

two  or  mor«  crime*,  how  given . .  813 

judgment  roll,  when  and  bow  mada.  811 
judgment  to  pay  maaej,  doeketiag 

and  a^etoF 814 

wbere  proseoution  ia  nuilicioaa RI4 

when  infant  charged  with  crina.8IS,  816 

authority  for  execution  of 817 

of  impriaonment  or  fine,  ezeoutioa 

of SIT 

of  imprisonment  in  connty  jail ....  817 

of  death,  warrant  to  enforoa SIS 

death  aontenoe,  how  and  wbm  exe- 
cuted   818 

Judgment  for  money,  hov  enforced.  818 
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Criminal  acUon.    S.  Jttdgmml,  tie. 
trhen   eiecuteil,   klierifiF  to  ratnm 

■nthority 816 

9.  Ajrpeal. 

I»oii«  of  revieir BIO 

may  be  Uken  by  either  party 820 

vhen   m&y  be  taken  ■■  matter  ol 

riRht 820 

liowtakea 820 

within  what  tine  to  b«  Uken 820 

byatate,  in  wbat  case 830 

by  derendaDt,  in  vhat  caae 830 

notice  of,  to  diatrict  attorney 820 

notice  oF,  to  defendant 820,  621 

pablication  of  notice  of 821 

whan  perfeoted  io   cue  of  publi- 
cation   821 

notice  of,  by  whom  aigned 821 

Ly  itate,  effect  of 821 

from  jndginent   of   conviction,  atay 

of  proceedingg 831 

how  partief  designated  on 830 

cettincateforatay  o[proceediaga.82l,  822 
tianatniasion  of  record  to  anpremo 

court 822 


IDilgment  of  affirmance.. 
;u<^ment    reviewed  only  t 


when  jnrudiction  ot  appellate  conrt 


entry  of  jadginent,  and  remUtUvr. .     624 

judgmentoD,  where  enforced. 624 

10:  Ditminal  of  action. 
when  diimiaanl  of,  will  be  ordered.  841,  843 


diamiaml  of,  eneot  as  to  bail  o 

poai* .-■ 

diamiMlI  of,  by  court  upon  itj 


tiofCc^HiMfgui,  entry  of,  aboliBhe<1., .,  842 
dismiual   of,  when  ha,t  to  another 

proaecutios 842 

Crinunftl    Cod«,   terms  in,  how   cnn- 

stroed 996-1000 

Criminal  proceadlngs,  riflits  of  ac- 

cnBodporeonsin 48,  49 

Criminal  proMCutlon,  rights  of  cle> 

fendant 70 

Cruelty.     See  Makriagb. 

Cruel  treatment,   marriage  contract 

maybe  disEolved  for 45? 

Coctody  of  children,   provision   for, 

in  snit  to  dissolve  marriage...  .456,  407 
Dam,    malicionsiy    breaking,    puniih- 

018 


SamagM,  pleading  matter  in  rednc- 
ve,  groDod  for  new  trial. ... 


DamaKM,  In  tetCon  to  recover  land. . .  381 
in  autioD  for  trrapass,  ciittiug  trees  SS9 
ainnnot     raeovsrabla    for     injury 

oaulingdeath '102 

En  action  for  wnste S86 

to  plaintiff,  oti  indgment  in   man- 

(£(mt»  proceeding S12 

on  afErmaoca  of  JDOgment  or  decree 

on  appeal 4SD 

auaisuient   of,   on  failnre    to  an- 

awer. 332 

Bftnce-lLoiua,  if  kept  without  lice^isc. 

sheriff  to  proseoute 0S4,  985 

]>aKth.  of  jadgincut    debtor,   iasae  of 

execntioB  after 3S2,  353 

eusDing  from  injury,  action  for. .401,  402 
of  ehild,  who  may  uroaecute  action 

for 158 

Itobt*.    See  ADHitiis't'iunoN  ov  E^ 

■gainat  estate  ot  decadant,  ovder  of 

payment 741 

due  employees  of  decedeut,   pay- 
ment of 741 

imprisonment  (or SO 

Daclaration  o(  independence 1-8 

Declnrationa.    Sea  Evidimcr. 

Decrea  in  snit  in  eqnity,  what  is 4)3 

in  suit  iu  eqnity,  enforcement  of. 414,  415 
in  snit  to  diseolve  toarrtnge,  effect 

of 466,468 

when  appealable 473 

enforcement   o^    against    her    or 

devieee 448 

DefftClng  inicrlption    on  corner  or 

bearing  tree,  penalty 080 

I>stault  of  defendant,  eutry  of  jndg> 

ment  on  ^1    332 

Defendant  defined! '.....'.'.'.'. ISo!  405 

time  to  appear  and  ana wer 171 

admiuion   by,    of  sarvioe  of  snm- 

mons  on 167 

volnntary  appsarance  by,   confers 

jurisdiction 188 

application    by,    to   defend    after 

'        jadgmeut 165 

in  what  case*  may  be  arrested 247 

DefsnsM,  sham  or  frivolous,  may   be 

stricken  out 220 

new   matter,   when    plaintiff   may 

demur  or  reply  to 222 

how  stateil  in  answer 216 

after   indgment,    when   allowed   . .      185 

Deformed  peraon,  exhibitiou  of.  pro> 

hibited 078 

DffenM  ol  eihibitiag.  jnstice'a  conrt 

has  jnrisdiction 976 

penalty  for  eiliibiting 076 

Delivery.     See  Claim  am>  DeuvRRr. 

of  possession  ol  personal  property..     256 

affidavit  for 261 

of  property  aold 
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Delivery  of  mmmons,  for  wrrict^  in- 

a>„Kiuciit...._. 1 

Demurrer,  time  to  interpose '. 

grODudl  of.  f^enemtly '. 

caDBe*  of  action  improperlj'  joined,  i 

it>Bii(Gci«ut  fncta    '. 

defect  of  parties '. 

another  aclioo  peuJiug '. 

wnnt  of  espicity  to  me ' 

action  birred  by  limitation ! 

must  ipecify  gronoila  of  olijectioQ.  S 

H'UeD  maj  Le  Jiaregariled i 

inuy  be  t^ken  to  whole  or  part  of 

complaiut i 

matter  of,  inu-t  appear  on  face  of 

complaint a09,  ! 

and  anawer  at  name  time... ! 

to  new  oiatteriu  reply S 

verification  of,  not  reqnired ! 

■uiGDitineDt  or  ptetuling  over  after,  i 

judgment  on,  and  entry  lA 339,  i 

by  defendant  in  criminal  action....  'i 

Denials,  atatement  of,  in  answer.  ■>..  S 
Depoaition.     See  VVitnessem. 

iu  equity  »iiit,  objectiona  to 4 

Deput;^  aberiff.    See  SuKitirr. 
Deaertion    is    ground   far  diseolutim 

of  marriage i 

DUabilitiea,  bo<v  limitation  aSeot«d 

by 1 

«liat  penona  are  dee-ned  Dnder. ,,  1 

n  hen  available 1 

cO'existinK,  limitation 1 

when  action  not  abated  by  reasoo 

of 1 

Sieburaeineiita,    for    maintenance   of 

defeudsiit  under  arrest ! 

expense  of  final  record,  taxation  of.  ': 

statement  of,  making  and  filing....  4 

bnw  collected A 

allowance  of,   and  wbat   inclndcd 

in 4 

allowanceof,  iu  suit  in  eqnity ^ 

DischarK*    of     defendant    from    ar- 

itat...; 251,  S 

of  jury,  without  verdict H 

of  witness  from  arrest 6 

ofi:™,dJHry 7 

Dlagiuse  with  intent  to  prevent  exe- 
cution of  law,  bow  punished S 

Diatrainsd  property,  answer  in  ac- 
tion to  recover 5 

Diatrict  attorney  ii  public  pruaccn- 

inUBt    attend    conrta    and   conduct 

public  prosecutions 6 

if  related  to  accused,  another  to  be 

appointed G 


District  -ftttomey,     dntiei     before 

magistrates  and  grand  jiirj GSl 

mnat   prosecnte    for   pen^tiei  and 

forfeitures  to  atate G&l 

mnst  defend  when  state  is  party...  &Vt 
duties  in  auit  to  dissolve  marriage.  b6i 
duty  to  receipt  for  money  received.  661 
must  file  account  with  county  treu. 

nrer : 6M,  665 

liable  in  action  for  failoi*  to  pa; 

over  money m 

when  not  entitled  to  fee  as  attorney 

in  civil  action   6fi5 

duty  to  keep  register  and  deliver  to 

successor 665 

must  report  annnally  to  secretary 

of  eUte 663 

court  may  appoint  a  u  other  person 

in  absence  oE 665 

what  fees  to  receive 702,  TU-I 

fees  of,  how  and  by  whom  paid 'ifS 

fee  of,   in  criminal    action,   taxed 

againat  defendant 704 

to  preeent  indictment  when 76:! 

t«  attend  sittings  of    and  adviss 

grand  jury 763 

may  nppear  upon  application  for 

bail S31 

fees  of,  in  justice's  court 1036 

fees    of,     attending    before   mains- 

trat«   10S6,  1037 

prosecution  of  action  by,  in  inetica's 

court 1037 

Disorderly    conduct    before    ladiei, 

punishmentof 962 

DistUTt>&nce  of  peace,  nature  of  of- 
fense,  and  puuiahment  of Mt 

Diaturbin^  meetings,  religious,  how 

punlabB.l   9iT 

public  meetings  geDerally,  punish- 
ment     957 

Divorce.     See  MAKRiAr.R. 

suitfor,  service  of  Bummoca 410 

Do?,  larceny  of.  punislmieut. 911,  9I'2 

Donation  law,  natore  of  estate  under.    3^ 

suit  to  cancel  patent «l 

Dormant   judgment,   eiccntion  on, 

proceeaiugs. 302,363 

Dower,  action  to  recover,  what  pUiu- 

tififmustshow  383 

Bdmeaaurement  of,  after  juiIcmenL 

inactiontorecover. 381 

tenant  in.  by  curtesy,  may  l»  made 

defendant  In  partition *3* 

Drugs,  adulteration  of,  punishable 9SI 

Duck,  unlawful  killing  of 969 

Dueling,  puniahment  of 85,900 

aiding  iu.  punishment 900,  901 

posting  for  nut  engaging  in,  puuish- 

Dwellhig- house,  meaning  of  term  in 

relation  to  arwm  and  burglarjr. ..    993 
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Bdacation,   BnperlntendBnt  of  pablic 

inBtrui:tioT. .....  1(M 

common-achool  fnnd 104,  103 

■yttem  of  coiniiion  schoala 105 

■chool  fund,  distributioD  of lOG 

school -lanils,  lale  of 105 

^actmaiit.    See  Action  to  Rkcovxb 

Real  PROPHRTr. 
KlsCtioa  for  ncceptanca  or  rejection  of 

coastLtuUon 116 

of  United  States  aenatora  aa<l  rep- 
resentatives     10,  II 

qnftlitications  of  electors. 83,  M 

privilDgea  of  electors 8S 

timo  of  hoMing 86 

Election  offic«ra,  negligence  or  cor- 
ruption of,  punisbment SCO 

Elisor,  when  and  by  whom  appointed.  694 
powers  and  duties  of,  ia  general . . .  CM 
Xmbezzlement    br  servant,   punish- 
ment of fll3 

Entry  of  jndgment,  generally 338,  341 

of  judttment,  when  to  be  made. . ..  340 
Squit&ble  reliel    See  Eqditt,  Siiit 

how  obtained,  ia  general 404,405 

Sauity,  billa  in,  cUssificttioa  of,  abol- 
ished   405 

Equity,  auit  in. 

.    1.   lima  comrnene*d,  parlUt,  etc 

when  may  be  maintained 405 

mode  of  proceeding  in,  generally. . ,  405 

limitation  of  suits 406,  407 

ia  whose  name  prosecn  ted 40T 

who  may  be  joined  u  parties 407 

parties,  when  one  may  sue  or  defend 

for  benefit  of  whole '  403 

provisionBof  code  aptilicable  to 406 

in  what  county  triable 403,  409 

when  change  of  venue  may  be  bad.  409 
prorisioDS    of    code    applicable   to 

mode  of  procedure 409 

service  of  summons  when  more  than 

one  defendant 400 

tion...'. ' 409,  410 

objections  wbich  may  be  made  ou 

trial 410 

eounterclaim  of  defendant 410 

defendant  may  be  arretted  and  held 

tobail 411 

2.  Trial 
issnea  in,  tried  by  court,  unlets  re- 
ferred   412 

fact  may  be  inquired  of  by  verdict 

of  jury 412 

testiniouy,  how  and  when  taken. ..  412 
flndiogt  of  fact  and  eonclnuoDS  of 

law 412 

trial,  howoondneted 412,  413 

depMitiODB,  objections  to 413 

provisions  of  code  applicable  to....  413 


Equity,  auit  In. 

3.  Dtate  and  ei'foTeemtnt  ^. 

final  determination  in,  is  called  de- 
cree   413 

intermediate    deter ni in atiou   io,  is 

called  order 413 

decree  of  dismissal 413 

decree,  wbeu  may  be  given  in  va- 
cation   414 

proviaiona  of  code  applicable  to. . . .  414 

decree  of  dismissal  before  trial 414 

decree,  how  enforced 414,  413 

4.  fnJHiKtum. 

deKued 413 

•llowaneeof 410 

undertaking  on  allowance  of 41l> 

service  ol  order 418,  417 

during  pendency  of  suit 417 

vacation  or  moiliticatioa  of i22 

after  answer 422 

6.   Foreclasare  of  liem. 

upon  real  or  personal  property ....  423 

parties 420 

decree 427,  4-.8 

effect  of  payment  before  sate 430 

6.  Partition. 

who  may  maintain 432 

what  complaint  must  eet  fortb , , , ,  433 

lieu  creditors  defe II dautt 434 

summons  aud  service  of 434 

defendant's  answer 434 

what  rights  determined 435 

order  of  sale  instead  of  partition...  435 

how  referees  make  the  partition. . .  435 

referee's  report 436 

decree  and  conclusivouess  of. 436 

7.  Execvtort,  fie. 

by  and  against  executor  or  admin- 
istrator   446 

against  next  of  kin,  by  creditor  of 

eetata 446 

sgFiinst  next  of  kin,  apportionment 

of  amount  of  recovery 440 

against  next  of  kin  or  legatees,  ap- 
portionment of  coitt 447 

for    contribution  between   next    of 

kin 447 

against  legatees,  by  creditor 447 

against  next  of  kiu,  payment  of  de- 
cree   447 

decree,  enforcement  of,  against  heir 

ordevisee 448 

bv  creditor,  against  heirs  and  dev- 

'isees 448 

when  devisees  not  liable 449 

against  heirs  or  devisees,  apportion  - 

ment  of  amount  of  recovery 449 

personal  liability  of  heir  ordevisee.  449 

8.  Disaoiulioa  qf  mm-riage  contract. 

atwhoeetuit 450-462 

for  what  cantes 452 

pleas  ill  bar  of 464,455 
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£q.uity,   suit   In.      8.    Ditiolutian   of 
tiuiiTiagt  coNtiad. 

effect  of  decree  on  real  properly  ■ . . 

tnainteDuice  uid  custody  of  chil- 
dren  456.  *67 

effect  of  decree 45S 

todeclKre  marriage  valid 4&2 

9.  Mueellaiuoai. 

adverse  claim,  de term imt ion  of... 

to  cancel  patent,  nnder  donation 
law 

to  establish  boundsries  

to  eeCablish  botmilnriee,  procedure. . 

to  establish  bonadarioa,  pleadings... 

to  estalilisli   boundaries,  duties  of 

to  eetabliBh  bonndades,  report  ol 
cominUEiouers 462,  463 

during  what  time  ia  to  be  deemed 
pending 464 

Errora  in  pleadings  and  proceedings, 

wlien  disregarded 244,  24S 

in  law  cause  tor  new  trial 317 

Escape,  what  constitutes 671 

when  sheriff  liable  for 671 

action  for,  ineasnre  oF  damages 672 

for  conniving  at,  sheriff  is  guilty  of 

misdemeanor 674 

aiding  in,   nature  of  t^ense,   and 

punishment  of 936,  937 

oflicer  negligently  perniitting,  pan- 

ishmeutof 937 

officer  voluntarily  suffering,   pna- 

ishmentof 937 

action  for,  limitation 137 

Batata  of  dacedent.     See   ADUiNia- 

THATION  OF  EhTATKS. 

Eviction  of  purchaser  at  eiecntinn  sale.  365 

i'lidgment  of.  in  action  for  waste. ..  388 
Bnce.   Sec  WrrNEiiSEfi;  WRiTiHoa. 

1.  JftfiiiUUuu,  datiifiaiCion,  eCe. 

defined 533 

kinds  of 634 

law  of,  de-iaod 083,  634 

proof  deBiied 533 

original,  detined 634 

Recondary.  defined 534 

direct,  defined,  instance  of 634 

indirect,  defined,  iustauce  of 53S 

degrees  of 634 

deeree  oC  certainty  required 634 

pnmary,  defined,  instance  of 6.36 

partial,  defined,  instance  of 535 

oatisfactory,  defined 635 

indispeuBable,  defined 535 

onnulusivo,  defined 635 

cumulative,  defined 635 

corroborative,  defined 635 

2.  Oeneral  riilfi, 

wheu  rights  of  pnrty  prejudiced  by 

declarations  of  another 637 


Evidenca.     2.  Oeiuml  rvtft. 

testimpny    coiitined     to    peraonal 

knowledge 537 

witnoasisprepamed  tospeak  trnth..  5^7 

declaratinns  of  preileceseor  in  title..  638 
declarations    part   of    transaction, 

rt>  gtttir 639 

of  one  witness,  when  snfBcieot tSt 

relative  to  third  persons 639 

declaration  of  decedent,  pedigree. .  610 
declaration  of  decedent  against  ID- 

terest 540 

port  of  transaction  admitted,  admits 

whole 5M 

of  contents  of  writing MS,  643 

of  terms  of  agreement  m  wriUng. . .  646 

•tatates,  eonstmctioa  of 517 

construction   of  statute,   intention 

gonrn. S47 

writing,  by  what  Liw  interpreted..  M7 
construction,  written  words  contn) 

printed 550 

two  constructions,  which  prevaila.  5.t0 

written  notice,  bow  construed 5S0 

statute  construed  in  favor  of  nat- 
ural right 650 

conhned  to  material  allegations.. 550,  551 
required   in  snpport  of   afiirmatiTe 

allegations  only G51 

inetmmente,  construction  of 549 

terms  of  writing,  presamed   to  be 

used  in  general  sense 549 

naage 563 

common  reputation 663 

opinion  of  witness. 55S 

qI  experts,  when  admissible 630 

declarations  of  partner  or  agent 532 

dying  declarations 56'? 

□f  declarations  in  another's  pretence  553 
of  dDclarations,  acts,  or  ominions  of 

party 65! 

may  be  gi>eQ  on  the  trial,  of  what 

facts 552,  563 

acts  and  declarations  of   conspira- 
tor   562,553 

facta  judicially  noticed 561 

truth  of  certain  facts  aMumeii 561 

3.  Public  vn-Uitigi. 

certified  copy  of  written  taw 569 

of  unwritten  law  of  foreign  state  at 

country 568 

recitaJa  in  public  or  private  statnta  569 
written    law    of   foreign   state  or 

country 569 

judicial  record  of  foreign  country..  570 

judgment,  decree,  or  final  order 571 

verrtict  of  jnryin  equity  suit 412 

official  docnments,  generally,  how 

proved 5T4,  575 

public  record  of  private  writing, 

bow  proved 676 

entries  in  official  bodii 975 
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ETidenca.     3.  Piibtk  wrlthgi. 

juatici's   juilBQient  in  *iiter  atatf, 

how  proved. 675, 

official  cercilicatfl 

4.  Priv lir  aiUlngi,  rte. 

books,  intpi,  aud  chart*,  etc 

vriting,  though  cslleil  for,  need  not 

be  c^red  m  evidence 

privata  vrittng,  originftl   muit   be 

produced  or  accoaiilcd  for 

of  band  writing 

haadwritiDga,  coinpariion  oF,  etc.5T!>, 
-writing,   proof  of,   by  inbjcriUng 

witueu 

writing,  wheo  proof  of  execation  of, 

not  neceasary 

writing*  of  penon  decensed 

copy  of  entries 

material  cbjecU  other  than  writ- 

5.  PrtauHptioni. 

presumption  defined 

inference  deliDed..., '. 

indirect,  kinda  of 

presumption,  when  may  be  contro- 

vertad 

oonclauFe  preaumptiona,  apeciSca- 

tion  of 68L 

preaumptioui,  diapatable,  Ipecifica- 

tionof 633 

presumption  of  aorvivorahip 

more  than   one  witneu,   in   what 

cases  necessary 

6.  /n  particular  ana. 

to  provs  will 

to  prove  alteration  or  revocation  of 

wil! 

of  sale  or  tranafer  of  real  property. 

of  sale  or  trarufec  of  vessel 

of  agreements  required  by  slstute 

to  Iw  in  writing 693, 

alteration  in  writing,  who  to  eZ' 

alteration  in  writing,  how  may  be 

on  impeacbment  of  witness 

of  gooil  character,  »1ien  admissible 

cunleiaion  of  adultery 

law   of,  applieable  in  criminal  ac- 

of  rape  or  crime  against  nature .... 

rales  of,  on  trial  of  cliallenge 

io  prosecutioiu  for  forgery 

inventory  as,   in  action  against  ex- 
ecutor or  administrator 

what  BuOlcieut  to  warrant  iodiet- 

7-  lalraluetioii  of,  etc. 
■ubpoina,  isaua  and  nsrvice  of. .  .696. 

iiitriHlnctioii  of,  on  trial 2»:^  39* 

proof,  howorderoF,  regulated 609 

uutructions  by  ouurt  to  jury  as  In.     617 


Evidanco.     7.  Introdtitthm  of,  etc 

effect  of,  jury  are  judgea  :ia  to.  .016,  617 
inspection  of  writing    by   adTCrse 

party 618 

conrt  majr  atop  farther  production 

of 609 

of  represeut&tioiis  as  to  third  per- 
sons      69* 

burden  of  proof,   on  which  party 

lies 6fl5 

mitigating oircumatanoes in  libel. ,.     Z:i2 
mitigating  eircnmstances    in  slen- 
der      232 

insufficieaey  of,   ground    for   new 

trial 317 

newly   discovered,   causa    for  new 

trial 317 

abaonce  of,  postponement  of  trial, .  284 
acknowledgment  or  new  promise, 

limitation  . . .' HI 

general  reputation  as 9G7 

perpetuation  of 623-e27 

teatiinoriy,  who  aothorized  to  take.     627 
Eznmlnatioii,  refusal  to  submit  ship 

to,   punishable 983 

Examination  of  witnaaa.    See  Wir- 

Exceptiona,  exception  defined 313 

must  be  material,  to  be  regarded    .  ZVA 

how  taken 314,  315 

when  need  not  be  taken  or  allowed  316 
statement    of,    signing    by   judge, 

filing 316 

to  answer  of  garniihee 280 

Xzecution.    Hee  Judombht. 

1.  laae  fffw-U  qf,  tie. 

different  kinds  of 347 

by  whom  iaaned,  and  to  whom  di- 

rectsd E47 

writ  of,  what  shall  conUin 347,  348 

when  returnable .^Sl 

may  issue  to  what  county 3il 

iasae   of,   against  the    person,   ar- 
rest  348,  351,352 

issne  of,  after  death  of  jndgment 

debtor 3S2 

when  issues  of  course 352 

impriaonment  on   352 

2.  Ayainat  irlial  Jnvprrlg. 

what  property  liable  to 353 

what  property  exempt  from 35.1,  334 

against  properly,  how  en  forced..  355,  350 
enforcement  of,  proceedings  against 

garnishes 356 

claim  of  property  by  third  person.  357-359 
forthcoming  bond,  whcu  defendnnt 

may  give 359 

3.  SaU. 

sale  on,  notice  of 369 

bow  conducted ;-60 

adjoummenta  of  aale 361 

delivery  of  property  sold 361 
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Execution.     3.  Bait. 

on  iloriuaiiib  iuilgmeat 3 

iaiii  ou,  coDtiriiiation 363,  £ 

sp)>1icHtioii  of  proceeiU i 

eviotiou  of  purchaser,  remwly % 

co:)tribution  unotig  joiut  jadgineut 

dabtora  ! 

•ale  ot  real  property  on,  certiKcate.  f 

tal«  o[  real  property  ou,  reiletnptioa  i 
who  may  redeem  real  property  from 

when  lieu  creilitor  may  redeem. ...     • 

i-eiieeiiiing  from  reiletnptioiier 'i. 

wlien  iaag"'e''t  debtor  may  redeem    ; 

■herina  deed  to  purchaser 369,  i 

procedure  to  redeem  from 372,! 

ri|[1it  of  ptircliaaer  or  redemptioner 

to  posgession i 

'court  may  restraiu  waate i 

4.  M'-iKttbmrom. 

does  not  issue  on  judgment  against 

public  corporation ! 

on  jnilsment  by  install  ments i 

i^xue  o7,  ayain^t  garnishee S 

ExBc-.itioii  docket,     Sae  Kbcords. 
Ezecutive    officer,    who    is,    witliin 

iiieauing  uf  bribery  act f 

Xxacutora     and     adminUtratora. 

See  AAHINISTBATION'  Of  EsTATKS. 

Buthoritv  to  briog  suit ] 

actions  by  and  agoicst,  generally..     '. 

Huita  in  equity  by i 

suits  in  equity  by  and  agaiust ' 

action  for  .leatb  from  injury  ..  ..401,  1 
action  against,  when  comineuoed. .     '. 

eiecutor  of  hia  own  wrong,  liability    4 

in  action  against,  inventory  as  evi- 
dence      '. 

judguieut  agaioal,  on  failure  to  an- 
swer, evidence  of  assets ■ 

in  action  against  several,  all  con- 
sidered aa  one  person • 

action     against,     presentation    of 

provisional  remedies,  when  allowed 
agunst. ' 

Bxemi^oiia    from    execntion,   what 

property  included  in .353,  ! 

what  eaminfta  of  jndgmeut  debtor 
included  iu '. 

Exempt  property  not   liable  to  at- 
tachment      1 

Extortion,  oBense  of,  and  how  pun- 
ished       ! 

Extradition.     See   PvaiTivBS  yrou 

JUHTICB. 

Tact*,    insufficient    statement    of,    a 

ground  of  demuirer '. 

what  to  be  alleged  in  supplemental 
pleading '. 


Failure  to  anawar.    Sae  Judombnt. 

judgment  ou 331,  I 

in  action  for  tort,  procedure '. 

asaaisment  of  damages  on : 

appca!  from  assessment  of  damages 

Failure  ot  proof,  whab  to  be  deutiied 

sQoh : 

False  impriaoninent,  action  for,  lim- 
itation   

False  poroonation,  larceny  by,  pun- 
ishment ot ! 

False  pretense,   ofienao  of  obtaining 

goods  by,  piiiiiabment ! 

Falsa  receipt,  cQense  a'%  making,  and 

punishment  of ! 

Falsa  waiglits,  puuisbmeut  for  using.    1 

Fees.     See  CoonTs. 

for    maintaining   courts,   provision 

for ; 

trial  fee,  by  whom  paid ! 

trial   fee  is  not   paiil   by  atat«  or 

connty  when  party 

trial  fee,   amouut  of,  in  different 

trial  fees,  in  sapremo  conrt,  how 
disposed  ol 

earned  in  supreme  court,  by  what 
county  paid ' 

trial  fee,  in  circuit  court 701,  ' 

trial  fee,  in  justice's  court 

trial  fees,  in  juatice'a  court,  to  be 
accounted  for  by  the  jnatica ' 

trial  fees,  to  ba  paid  to  clerk  of 

trial  fee,  party  too  poor  to  pay  may 

proceed  without  payiug ' 

of  district  attorney lOZ, ' 

of   district  attorney,  how  and   by 

whom  paid 703.  ' 

of  officers,  and  how  collected. .  .493, 

of  referees 

of  officers  of  supreme  courL 

of  officers  of  circuit  court 635, 

of  officers  of  county  court. - 

tender  of,  on  service  of  writ  of  ha- 

beatcoipui 

right  of  witaeas  to  demand  in  ad- 

Fee-book.    See  Records. 
Felony.    See  Cbthib. 

state  has  lien  on  property  of  de- 
fendant  

Female,  in  what  actions  liable  to  ar- 

Ferry-men  ore  exempt  from  jnry  dnty 
Fiduciary  capacity,  paraou  in,  may 

be  arrested  in  what  action 

Files  of  court.     Seo  RKOuBua. 

Filing  of  tranaoript  on  appeal 

effect  of  failore  to  file  within  tims 

provided 
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Final  recOTd.     Sao  Records. 

of  ciuit,  whet,  and  how  iiiaJe.....      345 
Fines.     See  Ciuuinal  Ai.Tioy. 

for   Tioiating    gauie-Uw,    liow    dis- 
posed of 971 

imposed  for  certain  offBuaei,  to  ooa- 

BtilQte  part  of  achaal  fmiil %:< 

under  aauie-UwB,  bow  iligpoBcd  of.  105'.!  i 
Fine*  ana  forfsituies.    Sue  FoitfKiT- 

in  whoM  name  recoTerable 30 1 

disposition  of,  when  recovered 3U2 

nring  pnUri*,  offeme  oF,  Low  pua- 

ished 910 

Tlah,  proviaioni  for  proteotion  of 07:) 

killiD^with  BxplosiveB,  pnoishment    OTtf 
catching  wilh  drugx,  puiiiihnietit.97S,  0i3 
obatrnctiogp&BBage  of,  through  Ijsh- 
vb;,  how  puaUhed 971,  97S 

FishillK.  reguUhon  of 1052  i 

Foreclosare.     See  Lien. 

Foreign  corporation.    See  Corfora- 


See  Finis  and  Forvkit- 


Cor  disobedieuce  to  subpceua . . 

of  estate  iii  uctiou  for  wiuta. . 

ForgeT7.     See  CniifEa;  Cuiuina: 


alteration  of  record,   etc.,  pnnish- 

ment 935,  t 

of  evidence  of  <Iel>t,  punialiment.OCT,  1 
froudulontly  joining  different  parts 


signature  of  bank  uote,  t 
sffixing  fictitious  signatur 


denoeof  debt.. 


Former  acqnittal,  what  is  or  is  Qot 

de^neil  such 7S7 

Former  jeopardy.   See  Cuimikjl  Ac- 

whtB  liar  to  another  iudictiuent. . . 

Forms  of  iiidictnieuts 1001- 

iu    civil    proceed iusB    iu    juaticea' 


Fruit-trsBB,  injury  Ut,  pnniahmcnt  of. 
X'rancbiso,  action  for  usurpation  of. . . 
Fraud,  at  ciiminon  law,  punishmeat  of 

arrest  in  cisen  involving 

Fugitive*  from  Justice,  surreuder  of, 
between  states 

governor  may  appoiut  agent  to  de- 


igitivea  from  Justice,  when  to  be 

delivered  up  by  governor 

report  of  district  attorney  as  to  cus- 
tody uf  fugitive 

warraut    Qf    arrest,    when    and    to 

suthority    of    magistrate    to    issue 


proceedings  for  arrest,  how  rsgu- 

latad 

when  magistrate  mnst  commit.  .SM, 

ailuiisaiou  of  fugitive  to  bail 

when  fugitive  to  be  discharged .... 


liable  fur  costs  and  expenses 

Oamblin^,  offense   of,  and  how  pan- 
Game,    penalty  for   violating  law  for 


who  to  be  known  as  garnishee 

answer  of  garnishee,  reply  to 

garnishee  may  be  Hllowed  to  aniecd 


of.. 


>  garnishee  as  to 


ittacliabla  property  . 
merof  gsmuhee.... 
■uishcB  may  be  compelled  to 

Lhee  may  discharge  h 

nproceediiig  against) 


how  aari 


■n  again 


restraining  order  against  garnishee,     i 

enforcing    eiecutioa     proceedings 
against  garniaheo I 

public  oOiter  not  liable  to  answer 
as  garnishee J 

order  to  examine  garnishee,  supple- 
mentary proceedings J 

Oood  morals.     See  Ckiuinal  Action. 

acts    cnntrary  to,  generally,   how 

punished 939,  { 

Qovemor,  election  of 

qualifications  of 

who  not  eligible  to  ofBce  of 

chief  executive  power  vestuil  in 

is  commander  in  chief  of  laud  and 
naval  forces 

official  term  of 

may  con\  eno  legislature 
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Oorernor  must  see  that  laws  are  faith- 
fully HJtecutad 

veto  tKiwer  ot 

power  of,  tograntreprieTetBadpar- 

cointniNioDa  to  lie  aigned  bj* 

to  fill  vacanciea  by  appointmenb 

Grand  Army  badge,  offentc  of  wrong- 
fully wearing,  penalty  and  juris- 
diction      1 

Orand  iury.     See  IndiutueK'T. 

1.  Oli/aiusatioii,  cle. 

defined ' 

jurisdiction  o£ 756,  ; 

court  to  determine  qualificatiom  of 

meoibera  of ' 

teBomnioniug  aft«r  diach&rge  of. . . ,     ' 

no  challenge  to  panel  allowed 757,  ' 

appointment  of  foreman ' 

oath  of ; 

if  juror  iocnpahle  of  acting,  another 

to  l>e  drawn ' 

to  be  charged  hy  conrt ' 

diacharge  of 'i 

to  retire  to  private  room  to  inquire 

into  oCTenBea 't 

2.  ProeeedingK,  generailg. 

powers  and  dutim  ot 'i 

when   may  indiot  or   pretent   for 

may  order  production  of  eiplana- 

tery  evidence 1 

to  hear  legal  evidence 'i 

foreman  of,  may  awear  witnewea. .  'i 
preeentment,  duty  of  court  relative 

to 1 

when  may  preeent  for  opinion  of 

evidence  that  will  jnstiEy  iodictniest  'i 
to  inquire  into  condition  of  prisons 

and  offices 'i 

to  have  free  access  to  prisons  and 

records 5 

juror   muat  disclose  knowledge  of 

orimo  committed 1 

indictment   ni>t   to  be    fouud  upon 

Statement  of  juror,  unless  swam.  1 
when  bonnd  to  disclose  testimony 

otwituesa 1 

immunity  of  juror. 'i 

number  of  jurors  who  may  present 

indictment 7 

indorsement  of  indictment  by  fore- 

indoraement  of  witnesses'  names  on 

indictment 7 

indictment,  how  presented 7 

indictment,  when  a  public  record. .  7 

indictment^  secrecy  asto 7 

indictment,  not  found  Irne  bill.  .786,  7 

presentment,  how  made 7 


GrouM,  unlawful  killingof ses 

Qnardian  may  sue  for  injury  or  death 

of  ward 158 

may  maintain  action  for  aednctjon 

ofward IS8 

may  be  comptaioant  in  proaeentioi 

for  adultery H5 

service  of  summons  on 17G 

consent  of  gnardian  to  partition, 

without  suit m,US 

coats,  liability  of  guardian  (or 49C 

Ouardian  ad  litem,  appointment  o^ 

on  whoae  application 1ST 

is  appointed  by  court  or  judges 157 

Qnardian  and  ward.    See  Guar miur. 
Chiaranty  of  repablioan  form  of  gtn- 

ernment 42 

Habeaa  corpna. 

1.  Ittue  qf  1BI-U. 

writ  of,  what  is 9H 

who  may  prosecnte 6U 

who  may  not  prosecate CIS 

by  whom  allowed 519 

application  for,  what  petition  mast 

contain 615,618 

when  must  bellowed 618 

what  to  oommand (16,  61T 

aufficiency  of,  as  to  form 517 

return  to  writ,  what  moat  be  stated 

in BIT,  BIS 

return,  signing  and  rerifiealioci ....    617 

2.  Pmettding*. 

SBTSou  in  custody  to  be  prodnead. ,    SIS 
isobedienoe  to  writ,  warrant  to  it- 
sue 618 

neglect  to  obey  writ,   precept  to 

sheriff 518,  519 

discharge,  when  granted 619 

inquiry  into  cause  of  impriaonntent    619 

when  party  to  be  remanded 619 

diacharge,  in  oertain  das  si 619,  620 

return  of  writ,  limitation  on  power 

of  inquiry S!0 

where  party  committed  for  criminal 

offense,  procedare 530 

custody  of   party,  natil  judgment 

given 6S0 

t«tum  to  writ,  notice  to  third  per- 
son     511 

return  to  writ,  notico  to  district  at- 
torney      6!1 

return  to  writ  may  be  controverted    521 

controverting  return,  pleadings 521 

prodnctiou    of    party,    disponaing 

with 521,  6!S 

writ,  issue  oF  warrant  in  lieu  of.. . .     Sa 
judgment,  of  discharge  or  dismissal    522 

precept,  to  produce  person G2S 

ludtimeut  of  discbarge,  enforccmcDt 

of SM 

final  discharge   eieinpta  from  im- 
prisonment for  same  canaa SSX,  623 
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B&beaa  coipiaa.     2.  PiotrtdiitgM. 

arrest,  of  custotlian  of  party 

wamat,  how  executed 

perauu  arrestad  may  be  oommitted 

or  bailed 

nfuiil  oF  copy  oE  proww.  penalty, 
tipplicatiou   tor,   by  diatrict  attor- 

writ,  OD  whom  served 

writ,  service  uf,  tender  of  feet  and 
no  i^ei  takings 624, 

ohargea  for  producing  party,  pay- 
ment of.  by  applicant 

writ,  daly  of  obedience  to 

writ,  linw  served 

jndgmeDt,  onnclnaiveneBS  of. 

judgment,  appeal  from 

writ,  proof  of  Barrioe  of 

return  to  writ,  within  wliat  time  to 
be  made 

wliat  courta  bave  jurisdiction 

suapeuBian  of  writ  of 

que-tioM  arising  upon,  county  judge 

mavhear  a  oil  decide 

Habitual  drunken neaa,  when  caoae 

for  ilissolutioQ  of  niarriaae 

Healtli-OfBcer,   neglect  of    duty   by, 

punishable 

Heir,  fraoduleutty  producing,  punish- 

Hlghway,  penalty  for  ol»trnoting 

driving  stock  on 1052  d 

Homicide.    See  CmiKs. 

wheu  justiliable SH,  S95 

wben  excusabtn 

when  jnatiGable  or  excusable,  ver- 
dict must  be  not  guilty 

nie^l  diainteTmeiit,  how  punished. 

Impeadiment.    See  Withbs£E3. 

of  witnesaei 613,  614 

of  judicial  record 

Impotancy  is  ground    for  dissolntioa 
of  marriage 

Incest,  deiiuition  and  punishment  of   , 

Indecent  ezpoaure,  nature  of  offense, 

and  how  punished (MT 

IndecBDt  lon^a^  at  public  resort, 

Indiana,  selling  liquor  or  Gre-arms  to, 

punishment  ol 

Indep«ndencs,  declaration  of 

Indictment.     See  Grand  Jort. 
1.  Form,  eonleHli',  etc.                           '" 
is  tirdt  pleading  on  part  of  stats... 
what  must  contain 

manner  of  stating  act  eoiutitntiDg 

certainty  required 770 

by  fictitious  name 

must  charge  but  one  crime  in  one 


1052  gg 

IndictmMit.     I.  Form,  eonlenU,  tie. 

averment  of  time 772 

name  of  peraoQ  injured 773 

description  of  animal  injured 773 

construction  n(  words  used  in 773 

when  sufficient 774 

wonts  of  statute  defining  crime 774 

pleading  private  ntatutfi 77a 

preaamptions  of  law  or  matters  jn- 
diciklly  known,  not  to  be  stated 

in 775 

not  iiisufficient  for  defect  of  form. .     776 
pleading  judgment  of  court  of  spe- 
cial jurisdiction 77S 

allegation  of  oommisaiouof  crime  in 

county 778 

for  comnounding  crime 777 

for  libel,  pleading 775 

for  perjury,  pleading 77S 

(or  forgery,  pleading ...     77B 

allegation  of  intention  to  defraud, 

eufficiency 929,  930 

of  several,  one  or  more  may  be  con- 
victed or  acqktitted 770 

alt  persons  ooncemed  to  b«  indicted 

as  principals 776,  777 

of  accessary  after  fact,  may  be  tried 

before  principal 777 

name   of   private  prosecutor  to  b« 

■uteredon 814 

allowaace  of  tima  to  anawer 779 

2.  Selling  OMitU. 

in  what  cases 781 ,  7S2 

motion  on 782 

proceeding  if  motion  arnnted 7H2 

resubmission  to  srand  jury,  order 

for  and  eEfact  of. 782 

new  one  found,  or  discharge  of  de- 
fendant      7S2 

order  to  set  aside,  no  bar  to  future 

prosecution 783 

discharge  of,  on  trial...'. 791 

3,  Pleat. 

pleas  to.  kinds  of 786 

bow  put  in.  and  form  of 786 

pica  of  goilty,  bow  pnt  in 78S 

plea  of  guilty,  with di'awal  of 786 

plea    of   not   guilty,    wbat   contro- 
verted by 787 

plea  of  not  guilty,  evidence  under.      787 
plea  of  former  acquittal,  what  ia  not 

to  beaodeemed 787 

plea  of  former  acquittal,   what  lo 

deemed 7S8 

plea  of  former  jeopardy 788 

forms  at  imlictmenU 1001,  1005 

Indoraement  of  ■uniiuons,  oE  date  of 

delivery  Eor  serviea 176 

Infant.    See  Guardian'. 

must  appear  by  guardian 166 

appointment  of  guardian  ad  lUem 
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Zat&nt.  coofenion  ot  judgment  Id  ac- 

tiou  against  3: 

Information.    Sea  CRiHiHAt.  Action. 

1.  Warrant,  e(c. 

iiif urination  defined & 

magUtrateB,  nho  are 8' 

ningUtrate  deKned S 

warrant,  form  and  definition  of..S46,  & 
warrant  of  arrest  when  to  iasue ....     8- 
examination  of  infonniuit  and  wit- 
warrant,  co.itents  of & 

warroDt,  juriadiction  of  magiitrata 

toiuue a 

warrant,  to  whom  directed & 

waij^nt,  indnrseluent  on,  for  eer- 

Tice  in  another  county 649,  S. 

eaceofficcr  defined 8. 
fure  what  magistrate  defendant 

to  be  taken    8. 

proceeding,  where  muigtrate  ia  ab- 
sent oi  uiiahle  to  act S50,  8 

Htatenient  and  deporitione  to  be 
sent  to  examining  magistrate 8^ 

2.  Aritst. 

arrest  defiued 8 

defendant  to  be  taken  before  magis- 
trate without  delay 8 

arrest,  by  whom  made 8 

arreat,  nfl  persons  bonnd  to  aid  offi- 
cer in  mating 8 

arrest,  wheti  may  be  made  on  Sun- 
day      S 

arrest,  how  made 8 

arrest,  officer  must  stat«  hit  author- 
ity...      8i 

arrest^  if  defendant  flee  or  reaiat. .,     8 
arrest  for  breaking  doors  or  win- 
dows  853,  8i 

arrest  without  warrant 864,  8 

arrest  by  by-staoder S 

arrest  mf  onler  of  magistrate 8. 

arrest  by  private  person 856,  8 

arreat,  parsnit  of  person  resaued  or 
escaping 8 

3.  Exatntnatloa. 

magistrate  to  inform  defeodant  of 

charge 6: 

defendant  to  be  allowed  to  send  for 

connsel 81 

when  to  proceed 8 

adjonrnment  of,  defendant  to  bo 
committed  or  give  bail 857,  8 

formof  commitment  for 81 

subpieoa  for  witness 8. 

witnesses,  how  examined 898,  8 

defendant  to  be  informed  of  right 
to  make  statement 61 

waiver  by  derendaot  of  right  to 
make  statement 8 

defendant's  statement 8 


InformatiotL    3.  SaanlnnHoa. 

defendant's  statement,  how  authen- 
ticated.  8S9.  8 

defendant's  statement,  nse   of,   u 

evidence 8 

exelnsioD   and  separation  ot    wit- 
nesses     8 

magistrate  to  keep  depositions,  etc. 

until  returned  to  proper  couH.S&D,  8 
informant  may  employ  counsel  on..    8 

discharge  of  defendant S 

commitment  of  defendant. 861,  8 

undertaking  for  material  witnessea    S 

order  for  bail  on  commitment 6 

when  witnesses  to  be  committed. .  S 
•ecority  for  appaaiance  of  witnesses  S 
return  of  proceeding  and  papers  to 

proper  coart S63,  8 

D^anction.     See  Equitf,  Surr  ih. 

■defined  4 

altowanceof,  undertaking 4 

servieo  of  order 41fl,  i 

when  gnuted  during  pendency  of 

suit 4 

after  answer  by  defendaut 4 

vacation  or  modification  of 1 

power  of  county  court  to  grant 6 

stay  of  action  by,  limitation I 

Inaane  person.    See  Sithmo.ss. 

service  of  snmmous  on 1 

Xaapectionof  records,  citizens  entitled 

of  books  and  papers  pending  action.    4 

of  writing  by  adverse  party ( 

InatructiovB.     See  Trial. 

by  court,  as  to  effect  of  evidence..  ( 
Xnvtminenta.     See  Evidehcc 

constrnction  of { 

Intent  to  defnmd,  what  sufficient 1( 

Intermarriage  with   negro,   etc.,    is 

with  negro,  etc.,  panishment.  .,,967, ! 
Interpleader  allowed   or   refused    in 

discretion  of  court 1 

notice  and  motion  on  application...    I 
order  of,  on  what  condition  made , .     1 
Intoxicating  liquora.  sale  of,  to  In- 
dians, punishment ! 

disposing  of,  near  canal  and  locks, 

disposing  of,  near  fair-grouuds,  pun- 
ishment   961,! 

retailing    on    Sunday,    how    pun- 
ished    962,  ! 

disposing  of,  onelection  day,  penalty    '- 

disposing    of,    to  niinura,   penalty 
for 96:(-! 

disposing  of,  to  persons  intoxicated, 

penalty  for ! 

Inventory    aa    evidence,    in    action 

against  executor  or  administrator    ' 
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Irregularities    m    groand    for   new 

trial S 

lasuai.     See  PLEASiNiia;  Tbial. 

difiecent  kindi  of Si 

wbea  the;  ariM 2 

of  law,  upon  whi^t  they  nrige 2 

of  fact,  how  raiaed Si 

tnaj  ariae  npon  different  parts  oE 

SleudiiigH  ill  same  action 2i 

iw,  when  to  be  firat  tried   2 

of  fact,  how  tried 2 

of  law,  how  tried 2 

trial  of,  by  court,  in  equity  snit. ...  1 

Jail  libertleB.     See  Sheriff. 

bonr  and  by  whom  egtablished 6 

•Iteration  of 6' 

admiuioQ  of  prisoner  to 6 

■ecnrity  for 6' 

action  for  eecape  of  priaoner. . .  .673,  6 

retaking  priaoner  after  eacape 6 

•urrender  of  priaoner  by  sureties..  6 
recommitment  of  prisouer  if  security 

insufficient ,  6 

Jeopardy.     See  Csiui:4ai.  Aotion. 
no  one  to  be  put  twice  in 

Joinder  of  causes  of  aclian  in  com- 
plaint    2 

of  defenses,  in  answer 2 

of  parties  defendant,  at  option  of 

plaintiff li 

of  canses  of  suit  in  equity 4 

Joomal,    See  Records. 

Judge!.     See  CoiTRTa. 

remoial  of,  for  incompeteocy,  etc..  H 

Jndgment.     See  Ekkodtiov;  Tkial. 
"1.  !a  general. 

defined S 

may  affect  leaa  than  all  the  parlies.  ?t 

against  part  of  defeniiauts 3: 

for  defendant,  on  answer   2 

of  nouBuit,  when  may  be  grTen..328,  3: 

of  nonsnit,  effect  of 3 

for  failare  toanawer 331,3: 

ODODterdum   less   than    plaintifTa 

against  defendants  jointly  indebted  ]: 

against  defeudaiita,  severally li 

defenie  after,  allowance  of ]: 

how  pleaded 2 

inmrnoaa  served  by  pablication ....  3i 

S.  By  eonfemion. 

when  may  be  given $ 

who  may  make  oonfeiBion 3: 

faow  made 3: 

againat  several,  on  confession  of  one  31 

oonfession  of,  without  action 3i 

by  coafeaaiou,  without  action,  faow 

made , .  S! 

on  contiogent  liability S 

S.  Entry  of. 

how  and  when  made 33S,  3: 

in  cs»a  of  coDnterolaim 3! 


Judgment.    3.  Entry  q^ 

for  recovery  of  personalty ZcSi 

on  failnrs  to  answer,  entry  of 339 

on  report  of  refeiees 339 

entry  of,  in  controversy  withont  ae- 
on confession,  entry  of 339 

on  demurrer,  and  entry  of 339,  340 

entry  of,  when  to  bo  made 340 

notwithatanding  verdict 340 

entry  of,  after  time  prexcribed 341 

after  motion  for  new  trial 341 

docketing  of 342 

4.   Lieuo/. 

when  It  arises 342 

time  of  exiatence 343 

priority 343 

of  United  States  con  rts 1052  a 

6.  Enforeement,  eowiiwiiwfiesa,  fte. 

jadgment  roll,  how  pre  pi  red 343,  344 

enforcement  of,  by  execution 347 

dormant,  execution  on 362 

in  action  brought  in  name  of  state, 

enforcement  of. 400 

in  action  against  public  officer,  en- 
forcement    394 

■gainst  public  corporatiou,  how  aat- 
iifled 393,394 

conclusiveness  oF,  generally 571,  G72 

when  court  will  relieve  against ....  243 

reversal  of,  Itmitatiou,  new  action.  143 

arreat  of,  effect 809 

6.   In  parlkalar  caatt. 

amount    of,    in    action    on    official 

bond 391 

by  collusion  between  purtiea,  in  ac- 
tion for  penalty 392 

in  action  for   trespass  in   cutting 

trees 389 

in  action  for  usurpation  uf  office  or 

franchise 309,  4O0 

in  action  for  waate 388 

in  action  to  aiuiul  corpoiato  e»ist-  . 

ence 400 

in  special  proceedings 600 

for  plaintm,  in  maiMamai  proceed- 
ing   512 

against  surety  binds  priucipal 573 

on  special  verdict,  criminnl  action..  S06 

on  appeal,  in  criminal  action 823 

against  sheriff,  as  bail 257 

a(!ainst  garnishee,  amount  of 280 

on  decision  made  in  trial  by  court..  30U 

on  referee's  report 312 

of    imprisonment   in  penitentiary, 

what  to  specify 990 

of  imprisonment  In  penitentiary  for 

term  less  than  life,  effect  of 996 

of  imprisonment  for  life,  effect  of. .  990 

foreign,  effect  of C73 

when  appealable 473 
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Judgment.    6.  /n  partieuJar  tarnt, 
affituiatioQ     oF,    wbeo    m&tter    of 

course 489 

former,  wbat  deemed  to  be  deter- 
mined hy B72 

Judgment  debtor.     See  ScPrLUUtr- 

TARr  PnOCEBDIMOa. 

redemption  by 369 

order  for  exuiiuaation  of 371 

exaniinmtion  of,  hov  toadncted....  374 

reatrainiiig  order  Kaaiuat 375 

in  wbat  caaea  may  Ije  «rrB»ted 875 

may  bo  required  to  give  undertak- 
ing  to  attend    before  court   or 

judge 876 

Judgment  docket.    Sei  RECoans. 

Judnuenl  roll,  preparation  and  filing 

of 343,  344 

in  aetion  in  name  of  itate,  filias 

of 400 

in  criminal  action,  oontenta  ol 814 

final  reconi  instead  of 346 

Judicial  notice.     See  EvtneNCB. 

of  what  facta  taken,  generally 561 

of  private  statute,  when  pleaded. ..  231 

of  ordinance,  when  pleaded 232 

Judicial  offlcar.     See  Codrts. 

will)  ia,  within  meaning  of  bribery 

act 935 

ia  exempt  from  jnry  duty 655 

Judicial  power  of  United  SUtea,  in 

wbat  veited 3(^  31 

of  United  States,  restriction  on....  52 

of  state,  in  whom  vested 09 

Judicial  proceedings,  proof  of 69 

Justice.     See  Coubts. 

how  ailmiolatered,  generally 78 

Jurisdiction.     See  Codrts. 

when  court  acquire* 188 

eiercieeor,  by  court 466 

oE  natural  persoD,  when  court  ha*...  466 

of  court,  over  corporation 465 

of  controversy  without  action 338 

facts  confernn)^  when  party  must 

establish 230 

when  luScieat  to  sustain  record ....  G74 

want  of,  ground  of  demurrer 202 

objection  to,  on  trial  in  equity  cage. .  410 

oF  supreme  court 100,  629,  630 

of  oircQit  courts 631 

of  county  courts 101,  102,  6^6,  637 

of  justice's  court 

643,  644,  1007.  1008,  10S2 

of  supreme  conrt  of  United  Statea. .  3 

of  appellate  court,  when  obttuned..  4S 

of  Crimea 751-763 

of  magiatrate   to  issue  warrant  of 

of  habeae  eotyui  proceedings 

of  raandatiaia  proceeding 

of  suit  to   disaolva  marriage  oon- 


Jurois.     Sea  Jobt. 

drawing  of 103 

Jury.     See  Jurt,  Tri^i,  bt. 
L  Dfffettni  lUniU  qf,  tic 

jury  defiood 65.1 

different  kinds  of 65] 

grand  jury,  what  is 654 

trial  jury,  what  is 651 

of  iuquest,  deSued 654 

jurors,  how  many  inuat  concur....     654 

jurors,  how  selected 651 

2.  Jurji  IM,  drawing,  etc 

inrors.  oompeteucy  of 651,  655 

]ury  duty,  who  exempt  from 655 

exemption    of    fireman   from    jnry 

duty 665,  656 

jury    liat^   to   be    made   by  county 

court 636 

who    may  Iia  excused   from   jnry 

duty  656 

jury  lUt,  what  names  to  be  aalected.     657 
jnry  list,  number  and  distribution 

of  names 657 

^ury  list,  what  to  contain 657 

]ury-1>oi,   deposit  of  ballots  in,  by 

dark 657 

jorore,  drawing  of,  for  circuit  and 

county  courtg. 659 

jurors,  number  of,  ta  lie  drawn  for 

circuit  and  county  eourta 65S 

jurors,  drawing  of,  when  and  where 

to  he  made 653 

jurors,  drawing  of,  bow  conducted. 

658,  659 
penalty  for  non-attendance  of  juror.  05^ 
penal,  when  and  how  retnmed. . . ,     Hj'J 

jurors,  how  summoned 65!) 

panel,  delivery  of,  to  sheriff 659 

jurors,  clerk's  certificate  as  to  at- 
tendance of 600 

drawing,     disposition     of     ballots 

drawn 059,  660 

failure  of  juror  to  attend,  power  of 

court 660 

juror  not  to  be  drawn  twice  until 

exhauatioa  of  list 660 

asking  to  be  pat  npoa 1052  f 

Jury-book.     See  Rbcords. 
Jury,  trial  by.    See  Jury. 
1.  In  genei-at. 

right  o(  trial  by 60,  51,  SO 

questions  of  fact  to  be  decided  by. .     326 
are  bound  to  accept  knowledge  at 

court 32tf 

sre  judges  of  the  effect  of  evidence.     617 
canse  ioBuEEcient  for  submission  to.    331 

verdict  of,  in  equity  suit 41'* 

defendant  nuy  have,  to  assess  dam- 
ages when 22^ 

juior  may  he  examined  as  witness .    290 
misconduct  of,  ground  for  new  trial    317 


ivGoogle 


Jnrr,  trial  bf. 

2.  FortnaUmi  nf,  theiltngn. 

how  formed 3S7 

•hall  coiuut  of  twelve  pmom. ....  2S7 

ohallenge,  what  ia. 287 

ohalleDge,  to  p&nel,  al>oluhed...>>  287 

obaUenge,  kinds  of 287 

chollens*,  peNinptory,  what  U....  287 

cb*Ueag«,  pftrtiouUroftDsesoL....  288 

oballenge,  general  onni  of. .  388 

challeuge  for  oauM 288 

challenge  for  biaa,  implied  or  kc- 

tn&I 286-200 

duUeage^  exemptioD    txom    \vxy 

challenge  may  be  taken  \>j  aitbei 

P»rty 

ohallengei^  how  and  when  taken. ., 

ohallenget,  ordsr  of  taking 

ehattenge,  trial  of 

aballenge,  proceedingi  and  eridanoa 

on  taul  of 

ohallenge  may  be  made  orally. .... 
a  Conduct  qf  trial. 
oaUi  to  jnrort,  and  aubttance  of.  ., 
order  of  proceedingB  on  trial..,. 293j 

charge  «l  court  to 

right  to  open  and  cloee  caea 2M 

addreaaea  to,  by  coauael ~"' 

introduction  of  eTidenoe  on  trial... 
view  of  premlaeaby,  how  conducted    296 

keeping  tha  jarora  tosether 

ezprsasion  of  opinion  by  Jnioie.... 
charge  to,  coimned  to  inatteia  erf 

■iokneaa  of  jnror,  oonrse  to  be  pnr- 

how  kept  together  while  dalibeiat* 

ing 

officer  in  oharge  of,  to  be  sworn . .  ■ 
proTiaion  for,  of  food  and  lodging . . 
what  papen  may  be  taken  to  jory- 

tetnm  of,  for  information 801 

diioharge  of,  without  verdict 

nntil  ducbarged,  oonit  ia  deemed 

new  trial  after  diecharge  of  

may  be  polled  at  reqneat  of  either 

_P»rty 

A.   Verdidii/', 

how  verdict  ia  given  by 

diBCharge  of,  by  abaenoe  of  juror, 

when  jury  return 

rerdict  of,  whan  complete 803 

*erdie^  in  action  to  reeover  per- 

aonal  property SOt 

diachargo  of,  aCtar  verdict """ 

rerdict  ia  either  general  or  apeda], 

defiaitiona 

rardict,   whan  general  or  epeeiiil, 

maybe  rendered S(M 
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J1U7,  trlAl  \>y.    4.  VertOet  K)f. 

verdict,     where    oountHtolaim     ia 

pleaded 306 

verdict,  special  findingi  control..  .      306 

trial  by,  how  waived 306 

Jtitj  of  inquaat,  what  ia,  and  of  what 

nnmlwr  to  caniiat 654 

JoBtlflcation.     See  Abrht  abd  Bail. 

ofbail 25S 

of  bail,  Dotioe  of 2M 

of  aurebiea,  in  undertaking  in  claim 

and  delivery 204 

of  inratiea,  in  undertaking  by  de- 
fendant on  stay  of  abatement  pro- 

oeedings 388 

JosticaB'  oonrbi.     See  Codrts. 
L  Juritdieiian,  tie.,  ia  grna-oL 

civil  jnriadiction  of 1007 

ariminal  juriadiotion  of 1007,  1008 

whenorimBtHayain.... 1008 

hat  jnriadiction  of  vagrancy  charge     976 
haa  jnriadiction  of  onenaea  againit 

game-law 971 

docket  ud  entriae  in 1008,1009 

record*  and  file*  of 1008 

docket  and  file*,  onatody  of 1009 

oontempti,  how  paniaLable fi32 

trialfaein 701 

forma  in  civil  proceeding*  in. .I042-10S8 
2;  CvsA  artion. 

oivil    action,   in  what    mode  eon* 

ducted 1010 

•nmmonaand  form  of 1010,  1011 

Mivice  of  Bsmmona 1011 

proviiiooal  remediM;  plaintiff  enti- 
tled to  baneflt  of 1012 

undertaking  for  eoeta,  and  form  of  1012 
undertaking  for  delivery  of   per- 

aonal  property 1013 

real  property  cannot  ba  attached..   1013 
arrest  of  deFendant  in  oivil  action.   J0I3 

formal  pleadings  not  required 1014 

poetponement  of  trial 1016 

change  of  place  of  trial 1016 

change  of  place  of  trial,  costs  of. .  1018 
proceeding  wbea  title  to  land  is  in 

iasne 1016,  1017 

demand  for  jnry 1017 

trial  by  court,  judgment 1017 

Jnror*,  how  summoned 1017,  1018 

gualiftcatiooa  of  juror* 1018 

challenges  to  jnrora 1018 

jnry  list,  how  and  when  made 1019 

inry  list,  what  number  to  cuntain..  1019 
jury  list^  making  of,  after  time  ap- 
pointed    1020 

jury,  how  drawn 1020 

]ury,  summoning  and  fnrmation. . .   1021 
jury,    striking    jurore     from    the 

twelve  drawn 1021 

]nry,  junv  (ailing  to  attend,  may  be 
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JuBtioes'  court*. 
3.  Oteil  action,  judgmmt,  eaeatOon,  ttc 
judgment,     doaketiag     in    mrcnit 

eourt 1021,  1022 

■at'off  of  mutual  jndttmeDta 1022 

judgment,  staiy  of  execution  of. 
jndgmenC,   ef^t  oE   docketing 

circnit  eonrt 1022 

•xeciitioD,  retuTU  of,  and  by  whom 

JndgmeDt,  when  docketed  in  circuit 

court,  may  be   enforoed  againit 

real  property 

judgment   does  not  affect  title  to 

real  property 1023 

Judgment    for  differenM    between 

judgmenta 1023 

jadgmeat,   transcript  of,   filing  in 

another  county 1023 

jn'Iginent,   tranicript    of,  hov  en- 

fofted 1023 

execution,  renewal  of 1023,  10-^i 

judgment    given     by   predeceMor 

may  be  enforced  by  juatioa..,,.   1024 

A.  Civil  aeiuni,  apptal. 

appeal,  when  may  be  taken 1024 

appeal,  to  what  court  and  vithin 

whattime 1024,1026 

appeal,  how  taken 1026 

appenl,  undertaliing,  when  proceed- 

ingB  atAjreil 1025 

appeal,  allowance  of,  and  return  of 

eiecuttou 102S,  1026 

nndertaking  to  enforce  judgment,.  1026 
ajipsal,   qualification  and  juitifloa- 

tioii  of  auretiea  in  undertaking. .  1026 

appeal,  Iranioript  on 1026 

•ppeal,  wheji  perfeoted   and   how 

tried 1020,1027 

Appeal,  jodgment  in  appellate  eonrt  1027 

appeal,  defective  undertaking 1027 

appeal,  amendment  of  pleadtogi  in 

appellate  conrt 1027,  1028 

B.  Ci-iminal  acUon,  in  generaL 
clefeniiant,   when   and    how  mnat 

plead 1029 

warrant  of  arrest 1029 

warrant,  raqniaitat  of 1099 

how  oommenced.,., 1020 

complaint  to  be  dMm»d  indiotmeut  1029 

how  controlled 1029 

within  what  timetrialmnatbebad.  1032 

iaeue,  how  tried 1030 

jury,  liow  aelectad,  ohallengo,  eto..   10^ 

veraict,  how  given ,,,  1030 

8>  Criminal  action,  judamait,  eto. 

judgment  of  conviction 10.*» 

judgment  of  acquittal 1030 

judgment    againit   proaecutor    tor 

costs,  and  enforcement  of.  ..1030,  1031 
Jndgment,  rertilied  copy  to  be  filed 

with  dark 1031 


JactioM'  GOOTta,    8.  AteJnoI  aeiiu», 

judgmeni,  fie. 
iudgment  of  conviction,  entry  of. . .   1031 
judgment,   entry  and  copy  of,   a» 

evidence 1032 

jndgment  of  conviotioil,  by  whom 

eiecnted 10.% 

finaa  and  coata,  payment  <d 103S 

jndgment    of     couviction,   money 

paid  on 1032 

Wl  by  defendant,  how  given. .  1 032,  1033 
oomniitmeat  of  defendant,  and  how 

Biecnted 103%  1034 

proceeding,  when  crime  not  within 

jnciediotion  of  justioc 1034 

criminal  juriadictioD  of 105*2  e 

7.  Criminal  aetirm,  app^ai. 

appeal,  when  end  how  tftkeo..l034,  1035 

juetice  muat  transmit  transoript lO.'iS 

undertaking  for  atay  oE   proceed- 

inge 1035 

appeal,  when  perfected 1035 

what  provisions  govern  proceedinga 

in  appellate  court 1035 

appeal  from  judgment,  wh«n  party 

maytake 1037 

Judgment  of  justice,  review  of.....   1037 

8.  Cotlt,  fat,  tic 

•Gcurity  for  coats  may  be  i«qnired 

of  prosecutor 1037 

fees  of  district  attomay 1036 

qusliQ  cations  of  bail lO.t? 

who  may  act  as  attorney. 1037,  1038 

process,  service  of 1038 

appearauco,  party  entitled  to  one 

hour 1038 

postponement  of  proceedings... ...   1038 

9.  Mining  claim. 

jurisdiction,  to   recover   posaesaion 

of 1038 

pleadinga  in  action  to  Twover.1038,  1030 
action,  one  year's  posaesaion  k  bar 

to 1039 

judgment  for  plaintiff 1039 

judgment  for  defendant 1039 

regulations  of  mining  dUtrict.1039,  1040 

eontempta,  punishment  of 1011 

action,  what  law  regulates 1041 

stay  of  proceedingih  undertaking  OD  1041 
appeal  from  judgment 1041 

Justice    of    peace.      See   Juanca' 
Courts. 
ia  what  courts  may  act  aa  atlor< 

ney M6 

pogseines  powers  of  magistrate 847 

Kidnaping,  offenaa  of,  and  how  pun- 
ished      904 

IiarCDny.     See  Chin RS. 

what  constitutes,  and  puniahmuit 

of 910 

from  person,  pnnishment 911 

cl  domastic  a&inutl,  pnni>hment.911,  91S 
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XiarcMnjr   in    hoiue,   hoti,   iv   poUio 

buildiog,  punishment 9 

of  public  moaey,  ponUhmant 9 

by  Uilse,  pnnialimeat ,913,  9. 

•mbeEzlement    by  Berviat,  paaub- 

by  altering  marks  or  brands,  paa- 

ishmenC 912,  9 

by   faUfl   penonatiDii,   and   paoiili- 

inant  of 9 

Iiawa.     See  Wbittnos,  Poilio. 

what  shall  not  be  pawed 80,  : 

operation  of,  how  anapended I 

I^BVBtOBua,  action  on  official  bond.390,  S 

Legacies.      See   Administhation    of 

ESTATIS. 

distributioD  and  payment  of T 

IiOgisIation,  paasage  of  act 

BObject)  and  title  of  not I 

revUipg  or  amending  Mt ! 

pusftge  of  certain  local  laws  forbid- 

majority  of  membera  neoasiary  to 

past  bill ; 

when  act  to  take  effect ! 

IiSgiBlative  apta,  bow  authenticated.       i 
Iiegislative   officer,   who   ii,   within 

ineaoiiig  of  bribery  aot 9 

XiegiBlative    power    nnder     United 

Iiettera  patent,  action   to  vacate  or 

aaaul S 

actioD  to  annul,  filioji  of  iudguunt 

roll «i 

Levy,     See  Exkcutiom. 

on  property  onder  execution,  how 

Xiewd  coha'bitation.,  how  paniahed...  9 

Iiibel,  action  for,  limitation ..,.  ] 

oompUiot  in  action  for S 

answer  in  action  for,  what  may  be 

allied 2 

pleading  ia  indictmeut  tor 7 

premmption  aa  to  injurious  publica- 
tion   9 

offense  of,  and  how  pnoiahed ......     9 

in   prosecutioQ   for,  troth   in   eri> 

JjiceiUM,  plea  of,  in  action  to  recover 

land 3 

keeping  dance -hon»e  without,  pen- 
alty and  jiiriidiction 9 

to  marry,  iaaus  o^  contrary  to  law, 
penalty 9 

ptiotiag  vessel  wiUion^  paniahment 
of 9 

■ale  of  liqoor  without,  penalty....     9 

traffic  on  lair-grounds  without,  pen- 
alty  96^  9 

Iii«n  ia  created  by  attaohment  of  real 

property S 


Iilen  npon  real  property,   foreclnsnre 

of,  venue 40S 

of  attachment,  discharge  of £75 

how  foreclosed 423,424 

foreclosure  suit,  parties 4SU 

foreclosure  suit,  decree. .... 427,  4SS 

foreclosure  suit,  effect  of  payment 

befors  sale 430 

of  judgment,  when  it  arises 343 

of    jodgment    or  decree,   not   dis- 

oharged  by  appeal 489 

of   jodgment,   axpiratiou  and    re- 
newal of 343 

of  judgment,  priority. 343 

of    judBtoenta   of    IJnited    States 

conrts 1052a 

of  attorney,  to  what  extends 6S9 

state  has,  on  property  of  fetoo 997 

Idmitation    of   actions,    geoeral    pro- 

vision 131 

of  action  for  assault  and  Liattery. ..  137 

npon  coDtract   134 

tor  death  from  injury 402 

tordetaioing  property 135 

for  escape 1 37 

for  false  imprisonment 137 

npon  judgment 134 

for  recovery  o(  land 132 

forlibel 137 

for  penalty  or  forfeiture  to  state...  137 
by   party  aggrieved,  for  penalty  or 

forfeiture 136 

for  slander 137 

npon  sealed  iustrumeat 134 

upon  statutory  liability 135 

for  treiipasa 1 36 

for  waste 135 

of  suits  in  equity 406,  407 

effect  on,  of  co-existing  disabilities  144 

acknowledf^ent  or  new  promise  . .  144 

effect  of  part  payment 147 

foreign  statutes  of 147 

of  action,  as  affected  by  injonetiou 

or  prohibition 143 

oipality 138 

absence  from  state 1 39 

effect  of  disabilities 141 

of  action,  by  or  against   personal 

representative 142 

actions  of  alieoa,  war 143 

reversal  of  judgment,  new  action. .  143 

Iiiquors,  sale  of,  to  minors 1052  f 

Uve-Btock,  sale  of,  on  attachment. ...  276 
ZiObbTing,  offense  of,  and  how  pun- 
ished    943 

liOat  papers,  bow  supplied  ... 464 

action  ou,  in  justice's  coart.   1014 

XiOM  of  eervica  not  necessary  to  snp- 

port  action  for  eednction 158 

XiOttaries.    See  Criues. 

prohibited  by  constitution 112 


ivGoogle 


liOttariM,  aattuig  up  « 

paniihmeiit nv*,  a 

tialiaU  in,  pnailhmant  for  nte  of. .  S 

advertiiins  ticket!  in,  paQiihm«at.  9 

priles  ID,  forFeited  to  abtte. 9 

■eooad  oonviction  for    dealiog    in 

tiuketi,  hov  paaished 9 

exiiteiiM   of,   when   defandaat    to 

fictitious,   panuhmeat  for  ikle  of 

ticketain ....  fi 

HftKistrsta.     See  Inioumtion. 

perBou  f&Uely  aunmiag  bi  ba,  how 

poniBhed. 938,  S 

Hnjonty  of  p«noai  or  referee*  may 

Halfeaaanoa  ia  office,  pimiihiiient.. , .  S 
Kallce  H  ingTodient  of  mnrder  in  Snt 

MandamiiB,  writ  of,  how  known  In 

cjjde 1! 

to  whom  Du.y  iwne E 

will  Qot  imia  if  adequate  remedy 

at  law I 

will  not  imie  to  oontrol  judicial 

dJBcration . , , . , B06,  E 

application  for,  and  by  whom  iesaed  C 

to  whom  directed,  and  eervice  of. . . .  t 

in  alternative  form &10,  C 

in  peremptory  form t 

|ieremptory  writ  of,  when  i»ned  . .  C 
alteroativa    wri^    defendant    may 

■how  eauM I 

Judgment  for  plaintiff,  damages....  f 
peremptory,  when  oonrt  may  im- 

poM  fins 1 

recovery  of  damages  aa  a  bar t 

retnrn  of  writ,  and  how  tried C 

judgment,  appeal  from t 

peremptory,    issaes    if    defendant 

fails  to  show  oauM I 

pleadings  and  procedure. ., ( 

]ariadiction,  in  what  court......,,  I 

K&nslauglitdr,  definitim  of I 

invoinntary  killing t 

asaiiting  in  salF.mDrifer f 

physician  in  state  oF  iatoxiMtion...  t 

prodncina  abortion i 

what  killing  deemed  such,  gener- 
ally   I 

paoishment  of 1 

Xanioge,  suit  to  diasolTs  contract  of.  • 
dissolntioQ  of  eontract  of,  at  whose 

Toidable  only  when •. 

absolutely  void  when ' 

■Dit  to  declare  validity  of i 

when  validity  of,  oannot  be  quea- 

tioned • 

■nit  to  dissolve^  in  what  county  tri- 

dissolution  of,  For  what  causes. . ...  ' 


]Carrlu«,aiiittodiM>lpe,pleMliitar.  454 

reudsnce  of  pkrtisa 454 

eoonivanca 454 

cDiidooation 455 

reorimination   455 

effect  of  decree  on  real  property. . .  455 
maintenance  and  cnstoly  of  chil- 
dren  466,467 

•nit  to  disaolve,  ia  terminated  by 

daorae 45S 

effect  of  decree 45S 

decree^  right  to  remarry 45S 

dissotutiou  of,  confsMJon  of  adultery 

aa  evidence 623 

MlemniBing,withontanthority,  pen- 
alty   967 

KMTiodwomftn,  property  rights  of.lll!,  158 
need  not  me  or  defend   oy  gnai^ 

dian IS3 

Joinder  of  hnaband  in  anit 153 

when  may  sue  or  be  rned  alone ....  153 
Kut«r  of  tu^  boBt;  refusal   or  di>- 
oriaiination  by,  penalty  and  ju- 
risdiction   960 

Hataruil  nll^atioiLi,  what  are  to  be 

deemed  such 236 

Haylirai,  offense  of,  and  puniahmant.  DM 

Kiliera  are  exempt  from  jury  duty.,..  65S 

Kilitla  of  state,  of  what  to  consiat....  107 

who  exempt 107 

officotaot 107 

legislature  to  make  regulations  for.  108 
MJHtfii  officer,  reaistance  to,  punish- 
ment  976^977 

Ifflnlfig  '*^  Hi  Til,   trespaaa  on,  punish- 
ment   924 

Unor,  service  of  summons  on 176 

sale  of  liqoora  to 1052  f 

sale  of  tobacco  to 10S2  a 

HUdsmeftnor.     Bee  CaiMis. 

how  pnnished,  when    not  otherwise 

prescribed B95 

Mifltaka.     See  Ahbndiunts. 

in  pleading,  correction  of,  by  ameud- 

ment 241 

jnilgment  obtained  through,  relief 

against 342,  243 

Somunenta,    injury    to,    bow    pun- 

Ubed 819,92ft 

Moiieage,  bow  far  not  deemed  ooa-  : 

veyance 38S 

Motion  defined 468 

when  and  to  whom  made 468 

'notice  of,  and  when  to  be  served. . .  469 
for  change  of  venue,  when  enter- 
tained. 172 

to  strike  out  pleading,  when  to  ba 

made 226 

to  strike  out   pleading,  allowance 

of,  terms,. etc 244 
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Motton  by  d«fNidMDl^  to  diMhirge  st- 

tachmeot 1 

to  poetpoDS  trial,  abseoM  ot  e*l- 

to  set  uids  report  of  referee 

for  OBW  trial I 

for  new  tri&l,  groanda  to  be  apeoi- 

fied : 

for  oew  trial,  counter-aSdavLte  on. 

to  set  aside  iodictmeDt 

ia  arraab  of  jndgmeat,  what  ii I 

coata  on,  to  prevailiug  party ■ 

Municipal  corporatloii,  reatrictioiii 

Knnlcipal  courts,  creation  ot 

Hnrder.     See  Chihss. 

ID  first  degree,  defined I 

ia  eecDiid  degree,  fighting  dnel....     I 

in  lecoDd  dagree,  defiosd , ,     I 

pnniBhmeiit  of,  ia  firat  degree I 

pnniihmeDt  oF,  ia  second  degree. . .     I 
in  first  degree,  nmlice  and  premedi- 
tation      I 

indiotment  for,  vheo  oonrt  to  aaoer- 

tain  degreo  of  gailt I 

of  bastard,  indictment  of  mother 

for I 

ITame.     See  Plbadihos;  l«inoniBst. 
fiotitiona,  party  may  be  anod  by. . .      1 
change  of,  by  wife  on  disaolntion  of 

marriage . 

Naturalization,  vho  may  be  nataral- 

^rocedare  for 6& 

Navigable  atream,  diachargiug  bal- 

laat  into,  penalty I 

Negligent  conduct,  destmying  prop- 
erty or  endaogeriug  life,  punisb- 

meiit 1 

Negotiable  instrument,  to  what  de- 

fenses  not  snbjeot ,..,.• 

New  matter.     See  PLEiDinas. 

■tatemont  of,  in  answer ! 

in  reply,  how  atated ', 

in  reply,  demorrar  to I 

allegHtiona  of,  in  reply,  to  be  deemed 

controverted ! 

New  partieB.  whoa  conrt  may  canae  to 

be  brought  in 

New  promise,  aa  affecting  limitation 

New  trial,  definition  of 

accident  or  anrprise 

irregularities  in  proceediDfca. 

ermra  of  law  excepted  to 

inaufficieocy  of  OTidence.,, 

excessive  damages 

miscondnot  of  jnry  or  prevailing 

newly  diaoover»d  BTideaoe 

motion  for 

motion  for,  when  made 


New  trial,  motion  (or,  gronnda  to  be 

ajMcified 325 

motion  for,  coanter-affidaTits  on...  325 
what  exceptiooa  regarded  on  mo- 

laon  for 313 

when  order  allowing,  does  not  affect 

posaession 384 

entry  of  judgment  after  motion  for.  341 

in  criminal  action,  how  riigulBted  .  803 
Next  of  kin.    See  Equitt,  Suit  ih. 
Night-time,  meaning  of  term,  relative 

to  araon  and  burglary 908 

Non  .resident,   attach  meot    in   action 

against 267 

when  canso  of  action  is  barred 147 

Nonsnit,   judgment  of,  when  may  ba 

Biv.i m 

indgment  of,  effect 331 

Notices,  required  to  be  in  Writing 409 

on  whom  served 469 

how  served,  and  proof  of  service. .  470 
service   by   ruail,   when  and    bow 

made 470,  471 

service    on    party    absent      from 

state 471,472 

valid,  thongh  defective  in  form ... .  472 

of  demand,  in  aummona ITS 

of  saloon  execution 359 

of  justification  of  baU 254 

Ntdsanca,  actioo  for  damages  for 386 

may  be  enjoined "86 

abatement  of 336 

warrant  to  abate,  and  proceeilinga 

thereunder 387 

abatement  oF,  stay  of  issue  of  war- 
rant  , 387 

abatement  of,  undertaking  by  de- 

faodant 388 

d^  animals,  etc I05U  k 

Oatb.    form   of,     and    how    admiaia- 

tored 627,  628 

who  authorized  to  administer G27 

may  be  administered  by  referee  on 

trial 311 

when  form  of  administering  may  be 

varied 628 

afiirmation  is  equivalent  to 628 

affirmation,  who  may  affirm 628 

mode  of  administering,  generally..  78 

of  office,  to  judge  of  supreme  court  104 
of  members  of  legislative  assembly  .93,  94 

oE  office,  of  attorney  at  law. 081 

of  receiver 690 

to  jury,  substance  of 203 

of  ^rand  jury 768 

ectaona.    See  Pliahinqs. 

when  to  be  taken  by  answer 210 

when  to  be  deemed  waived 210 

Obscene    literature,     etc.,    persona 
dealing    in,  or   exhibiting,   how 

pnniabed 948-950 

Obstruction  ot  atream 10S2  d 
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Offloe,  actioD  for  il 

'  Officer,  refnul  to  am luc 

Official  bonds.    Se«  Uhdbrtakino. 
Official  documento.    See  Eviuehcb. 

how  proved 

Open    account,    vhen    mocoant    not 

Heemed  nich 

Opium.    diipoaiDg    of,  to  other   tluin 

.Iniggiat*.  penalty 

general  repntatioa  u   eTidenoe  of 
clioraoter  of   bailding  m>  opiam 


Order  detined 

in  Buit  in  equity,  what  ia 

appealable  whea 

restraJDing  garnighee  from  diapofl* 

ing  of  property 

enlarging  time  to  plead 

for  examinatioD  of  prisoaer  aa  wit- 


foT    examination,   parpetoatioD   of 

testimoay 

for  serrice  of  mminoiiB  hj  pnbli- 


Ordinance.    See  PuuDiNas. 

how  pleaded 2 

Ojrateni,  violation  of  act  lelatiog  to, 

penalty 978,9 

Pardon,  power  of  governor  to  grant . .     8 

after  tine  paid,  effect  of 8 

power  in  reapcot  to  conviction  tor 


governor  to  recef 

l>efors  granting 

governor  to  commnnicate 


iport  of  oase 
S- 

notice  to  dietriet  attohiey  of  appli- 
cation for   8< 

penalty,    where    diatrict   attorney 
dnes  not  make  report 8^ 

paperi  relating    to,  must  be  filed 

w^th  aecretiiry  of  state &46,  $■ 

Parent  may  aue  for  injury  or  death  o( 

child II 

may  maintain  action  for  geduction 

of  daugliter ]l 

FartieB,  kuownas ptaiutiff  and  defend- 


married  women  aa 153 

new,  how  brought  in 1S3 

defect  of,  ground  of  demurrer 202 

Joinder  of,  personi  leverally  liable.  159 

joinder  of.  suit  in  equity 407 

when  deemed  t«  ba  Baine 672 

judgment  may  affect  leaa  than  all.,  S27 
to  crimes,  are  priocipals  and  acow> 

Buriea 993 

Partition,     See  EgoriT,  Son  nr, 
I.  Suit  far,  pleading,  parties,  etc, 

of  real  property,  venue  of  niit....  408 

who  may  maintaiD  suit  for 432 

complaint  in  suit  for ... 433 


ParUtioiL    1.  BiMfir,  pba^a^  far- 

init  for,  lien  erediton  dafendanta.. 

■arvice  of  aummona  by  pablioatioD    ' 

what  righta  may  be  determined 

order  of  oole  instead  of  partition . . 
%  Refertnee  and  yrocttdinqt  o». 
how  refereea  to  make  partition .... 

report  of  referee* 

referae'a  report,  decree  on  eonfirm»- 

refeiee'i  report,  power  of  coortover. 

who  not  aSeoted  by 

referees,  ezpensea  of ' 

nferee'i  report,  order  of  aale  on . . . 
lien  creditors  to  ba  made  partiea. .. 
reference  to  Moertaiu  lien  creditor*    ' 
referenoe   to  aacertain  amount   of 

notice  to  lien  erediton  (o  appear  be- 
fore referee 

dntiea  oE  referea^  aa  reipecta  lien 
creditora 

report  of  referee  a*  to  lient  of  eredi- 

oonfirmation  of  report  of  referee. . .  ' 
diatribution  by  decree  of  court,  of 

proceeds  of  aale ' 

when  party  may  be  required  to  ez- 

hauit  other  secaritiea    ' 

prooeedings  not  to  delay  other  par- 
distribution  of  procMdi  by  referee      < 
HOD  tin  nation  of  snit  after  proceeili 

paid  into  court 439,  ' 

8.  dimdwi  <^  tale. 

talea  by  refereea,  how  made 

estate  for  life  or  years,  aale  of ..  .440,  ' 
value  of  estate,  how  determined. ..  ' 
protection  to  rights  of    odIecowd 

inchoate  and  oantingent  intereata . . 
terms  of  sale  to  be  made  known ...     ' 

who  may  not  purohase 

aalo,  refereo'a  report  of ■ 

•ale,  exception  to  referee's  report  of    ' 
tale,   conhrmation  of  raferoe's  re- 
port  4«.' 

safe,  in  whose  name  securides  taken    • 

aale,  investment  of  proceeds  of ' 

aale,  party  eatitled  to  share,  ctt  en- 
cumbrancer as  purchaser ' 

■ale,  payment  of  proceeds  to  guar- 
dian of  tuaaue  person 

■ale.  when  proceeds  paid  to  guar- 
ds of  infant 

aale,  account  of  securities  and  in- 
vestments to  be  kept  by  clerk ... 
inec|nality  of  partition  eompenaa- 
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FATtitlon.    8.  OombieHifKdt. 

oonaeat  of   gnaxdi&n    to,   without 

coflta  iiF.  how  apportioned 

Partnarship.  Se«  AsHiNiaTRATiON  07 
Estates. 

administration  o{  property  o[ 

Fart  payment,  efioot  of,  oa  limit4tion 

Feace-offlcer,  who  is 

Pedifrree.     S«a  Evidenuk. 

Fen^ty,  action  for,  limitatioD 136, 

Tenue  in  action  to  recover 

in  action  for,  li&bility  of  defeudant 

■nioont  of  recovery  in  actioa  for, , 
juilgment  by  collaeion  Iwtweea  par- 

for  non-atta'ndancB  ot  juror 

Performanca  of  conditions  precedent, 

how  pleaded 

facts  showing,   when    party  mnst 

Perjury,  who  deemed  guilty  of 

how  punished 

person  inciting  to  eontmit,  pnnish- 

sulmniitioii  of,  what  is 

prosecution  for,  what  evidence  may 
be  used 

Psraonal  property.  See  Claiu  ahd 
Dblivekt, 

action  to  recover  possession  of 

Terdict  in  action  to  recover.   

tale  of,  on  execution,  Dotice 

judgment  in  action  for  recovery  of 

action  for  recovery  of,  when  die- 
trained , 

how  attached 

ParKnal  representative.      See  Ez- 

BCDTORa  AND  ADMINISTKATOBS. 

action  by  or  asainat.  limitation... .. 

continnance  ofaction  by  or  against. 

Petitioa  on  application  for  writ  of  man- 

damui , 

to  obtain  writ  of  certiorari 

Fheasaot.     See  Birrs. 

Physician,  practicing,  is  exempt  from 

jury  duty 

Place  of  trial.     See  VENns, 
Place  of  TOtiug,  disorderly   conduct 
at,  how  punished 

Plaintiff  defined 130, 

Pleas  to  indictment,  kinds  of 

Pleadings,  common -law  forms  of, 
abolished 

rules  of,  prescribed  by  code 

on  part  of  plaintiff 

on  part  of  defendant 

complaint,  contents  of 

demurrer,  grounds  of 

amended  oomplalnt,  procedure.... 


"^  •  1052  qq 

Pleadlnga,  answer,  what  shall  contain,  210 

joinder  of  defenses  in  answer 316 

defendant  may  demur  and  answer 

ataatnetime 220 

frivolous,  striking  out 220 

reply,  when  allowed 221 

jadgnient  on,  for  defendant 223 

irrelevant,  may  be  etricben  out 223 

by  whom  aulraoribed 224 

veriticaCiDn  of,  and  by  whom  made  224 
verilication  of,  when  corporation  is 

motion  to  strike  out,  when  to  be 

made 226 

time  of  tiling  of 226 

verilication  of,  when  excDsed 226 

Bcconnt,  how  set  forth  in 226,  227 

in  suit  to  establish  boundary 462 

must  bo  liberally  construed    227 

nneertaiaty  in,  remedy S29 

reduudant  matter  in,  may  be  etrick- 

enout 220 

how  judgment  to  be  set  ont  in  ....  230 

in  action  for  libel 232 

in  action  for  slander 232 

allegations    in,    not    denied,    effect 

of. 235 

amendments  of,  generally 230-244 

material  allegations  in,  what  arc..  2.31} 

allowance  of,  after  demurrer 241 

defendant  maybe  designated  in.  by 

fictitious  name 243 

amendment  of,  before  trial 244 

striking;  out,  on  motion   214 

immaterial  defeuts  in,  disregarded.  244 

of  publio  corporations,  how  verified  393 

on  behalf  of  state,  how  verified. . . .  3!m 

■upplemental,  allowance  of 245 

lost,  bow  supplied 464 

in  proceeding  by  mandamug 512 

controverting  return  in  /labeas  cor- 

ptu  proceeding G21 

forms  of,  in  probate  proceedings.  ■■  705 
on  part  of  defendant  in  criminal 

action 783 

Polygamy,  deSnitiOn  and  punishment 

of 046 

what  not  to  be  deemed 946 

FoaseBsioil  of  land,  action  to  recover, 

limitation 132 

right  of,  after  sale  on  execution . . .  373 
01  plaintiff,  when  not  affected  by 

Postponement.    See  Trial. 

of  trial,  by  reason  of  commiasion  to 

take  testimony 605 

of  trial,  on  ground  of  absence  of  evi- 
dence   284 

of  criminal  trial,  when  and  how  al- 
lowed   790 

of  proceedings  by  justice  of  the 
peace 1033 
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Postad   notlCM,  penaltr  for   tearing 

dosM, ...-:. :  980 

Preaumption.    See  Evidendk. 

dBlined B8I 

may  be  controverted  when 581 

CDuclusive,  inntances SSI,  682 

dUpDUble,   inatanceB 58S-SS8 

<d  lr«ud,  on  ule  of  personal  prop- 
erty   B88 

of  inrvivorship 568 

that  cert^n  terms  are  used  in  eer- 

tbat  witness  speaks  tmth fi37 

tbat  terms  of  vriting  vere  Dsed  in 

primary  sense U9 

of  law,  not  to  be  stated  in  indiot- 

ment 776 

of  innocence  in  favor  of  aeonaed...,  7M 
PriTat«  property,  taking  of,  for  pub- 
lic Dses 80 

PriTileg«  of  witnesB  to  declina  to  an- 

HVier   618 

ofnitness,  from  arrest, 618,  619 

Prize  flgb ting,   offense  of,   and  bow 

punished 948 

Procadure  l>y  plaintiff,  when  ■nmmou 

returned  not  found 186 

by  plaintiff,  when  defendants  not  all 

served  with  summone 188 

nfter  omencied  complaint 208 

FroceedlngB  in  courts  mast  bs  in  Eng- 
lish   662 

by  or  against  eonnty (MO 

to  perpetuate  testimony  628-627 

to  obtain  arrest  of  defendant  in  ae- 

tion 260 

aaiendmeat  of,  in  furtherance  of  jus- 
tice   241 

onler  of,  □□  trial  of  case 293 

snpplenieutary  to  execation,  gener- 

Blly 374-376 

to  establish  boDudary 462,  463 

stay  of,  on  appeal 479 

at  law,  whcu  stayed 40S 

in  Biiib  in  eqnity 405 

on  abatement  of  nuisance. 387 

Proceas,  style  of 74S 

civi],  service  of,  on  Sunday,  prohib- 
ited   959 

refusal  of  officer  to  serva^  punish- 
ment  937.  938 

Prohibition,  slay  of  action  by,  limita- 
tion   143 

Proof.     3eo  EviDBMcft. 

defined 533 

of  service  of  snbpcEna 697 

of  siTvice  of  summons 187 

Property,  arrest  in  action  for  injury  to  S47 
Property,  stolen  or  embessled,  cus- 

loilyof 843 

order  for  delivery  of,  to  owner  . . ..  843 

order  to  deliver,  effeet  of 843 


Property,  stolen  or  emlMmvled,  re- 
oeipt  for  money  taken  from  per- 

aonaireated 813 

•ale  and  disposition  of,  when  not 

olaimad 843,  844 

money  paid  into  treaaury,  dispoai- 

tion  of St4 

Prowoatinir  attorney*,  election  and 

duties  of 103 

Provlalonal  Temadiea,  what  proceed- 
ings known  aa 281 

allowance  of,  confer*  jurisdiction . .      188 
allowance  against    executors   and 

administrators 403 

allowance  of,  on  affidavit  eRN»-ex- 

amination  of  deponent 601 

in  justice'!  court 1012 

Publication.     See  SuvNOxa. 

servicBof  summons  by 181 

of  summons,  proof  of 187 

of  legal  notices,  computation  of  time    466 

of  notice  of  appeal 821 

proof  of,  by  affidavit 802 

Pnblio  iLaalth,  crimes  aeainat,  aale 

of  adnlterated  provinons. 981 

sale  of    diseased  or  unwholesome 

provisions 961 

drugs,  adulteration  of,  for  purpose 

of  Bale MI 

sale  of  poison  witbont  label 9S2 

spreading  dangennu  disease. 96S 

water  used  far  domestic  purpose*, 

pollution  of 982 

negligenoe  or  inefficiency  of  health- 
officer  96S 

tetosal  to  submit  ahip  to  examina- 
tion      983 

Public  oinuBa.     See  Cbims. 

Public  officer,  action  by  or  agaiost...     3M 

venue  in  action  against 166 

judgment  in  action  againat,  bow  en- 
forced       391 

not  liable  to  answer  as  garnishee. ,     376 

Enniahment  of,  for  deliuquenciea  . .     IDS 
Lws  appropriating  salaries  of 107 

wrongful  applioation  of  money  col- 
lected or  received  by 986 

neglect  of    duty  in    collection   of 

taxes,  penalty. 98G 

Pnbllc  policy,  crimes  against 953-978 

Public  rocord*.    See  Evidbkdm. 

where  and  by  whom  kept 98 

destruction  or  mutilation  of,  how 

pnniahed 912,  943 

Public  -writlnga.     See  EnDRHCS. 

docket  and  filei  in  jnatice'acoart..    1099 
Punistament    to    be  ascertained  and 

impoaed  by  conrt 997 

person  of  convict  is  under  protec- 
tion of  law 996 

treatment  of  conviota  ,.....•>•....     09S 
fluail.    See  Bibds. 
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flno  warranto,  writof,  BboUihed....     SH 

Zhipe,  what  conatitntai  crime  of 897 

panishmeat  ol 697 

upoa  lister  or  dkaghMr,  pnniahment 

of 899.900 

Baal  prt^erty.     See  Rrdkhftior. 

Mtioa  to  recDTer,  generally 377-38fi 

•etiOQ  to  rscover,  limitation 132 

■etioa  to  recover,  wber«  tri&ble....     164 

how  attached 272,275 

io  litintioD,  view  of,  hj  jury ^5 

lien  oTiDdnmeiit  on 342 

mJb  of,  on  eieention,  notice S59 

vho  m»y  redeem  from  axscntion 

■ale  of SS7 

bow  affected  by  deoree  diuolTiag 

marriage M6 

tnuisfer  of,  evidence 692 

coiutraction  ot  deacriptive  port  of 

coDveyance flS2 

Baceipt.     See  Tkmdbb. 

offBDBB  of  altering,  and  paniihment 

of 91S 

Beceiv«r  dafiaed 600 

in  wtiiiit  caaea  appointed ....  , 696 

oath  and  uadertaking  of 699,  700 

BaconL     See  BaootiSB. 

final,   when  and  how  nwde,   eoa- 

teoto 8U 

■tatement  ot  exception  to  ba  deemed 

partof S16 

traawniBsioii  of,  on  cbangfl  of  veaoe     172 
Becordi,  Judicial.     See  WarnNaa, 
Fdbuo. 

i'ndicial  record  defined 0G9 
low  proved 569,  670 

effect  of 671,672 

impe^hmeat  of B73 

of  court   oF  admiralty  of   foniign 

country,  efiect  of 673 

ot  liitcF  state,  affect  of 673 

relative  to  probate  matters 706,  707 

jnrisdictian  noceiaary  to  eaataia. ..     674 

what  ooDstitnte 498 

execution  docket,  how  kept 499 

fee-book,  what  to  be  entered  in....     499 

final  record,  what  ia 499 

file*  of  oourt,  what  are 

Jonrnal,  what  to  be  entered  in 

jndgment  docket,  how  arranged. . .     ... 

jury- book,  how  kept 499 

regiater,  how  kept 498 

anatody  of 499 

when  may  be  taken  ont  of  ofGce. . . 

•earch  and  examination  of 499, 

ooutente  of,  aa  evidence 

open  to  inspection  of  grajd  jury. , . 

B«d»inptioii.     See  Rial  Profirtt. 

of  real  property,  from  aale  on  exe- 

ontion TMe-373 

from  axecntion  aale,  mode  of  pro- 

oednre 872,873 


B«f«r«M.    See  Rbfbrknim, 

Beference.     See  Covbtb. 

what  is ( 

referee  defined....*. 1 

of  isanes  in  aotion,  by  consent 1 

In  what  caaes  ordered  by  conrt ....  i 

of  iaaues  in  action,  by  order  of  conrt  ! 

unmber  of  referee* ; 

majority  of  refereea  may  act '. 

refereea,  qualificationaoF ! 

referees,  right  of  challenge  to '. 

referee's  report,  what  to  be  atnted 

therein i 

referees,    bow   trial   is    condncted 

J>y.- ! 

referee  ■  report,  jadgment  on '. 

referee's  report,  proceedings  on  mo- 
tion to  set  aside,  etc • 

referee's  report,  motion  to  set 
aside 

referee'B  report,  filing  of,  with  cleric    : 

of  anit  in  equity '. 

referee'e  report  on  partition  ot  real 

referees,  expenaea  of,  in   partition 

proceedinga ' 

to  asoertain  amount  of  liena,  in  par- 
tition anit ' 

to  ascertain  lien  creditors,  in  parti- 
tion suit ' 

fees  of  referees ' 

to  take  proof,  judgment  by  default 

to  take  and  report  teetimaoy ( 

power  of  referee  in  taking  taati- 
mony I 

le  Records. 
BeliBT.     See  Complain'T. 

demand  of,  in  complaint 

application  for,  on  failure  of  de- 
fendant to  answer ; 

Beplj.     See  Pleadinos. 

when  allowed 

new  matter  in 

if  irrelevant,  may  be  stricken  out.. 

Dew  matter  In,  denial  of 

supplemental,  allowance  of 

to  answer  of  gamiahee 

Baprisrea.    See  Fardoh. 

power  of  governor  to-grant 

Bescue,  oatnre  of  offense,  aud  punish- 
ment of ., 

Be*  K«atEe.    See  Evidence. 
Beaideaco  of   parties,  venue  at  place 
of 

of   partiea,  as    regards  suit  for  di- 

Baaignation.  See  Attorhkv  atLaw. 

of  attorney,  how  made,  and  effect  of 
Betum  of  summons,  to  whom  made . . . 

by  sheri^  claim  and  delivery 
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Itetum  oF  vrit  ot  attoobment Z7B 

Ravariionor    may  maiatain  lait  for 

purCition 432 

BiSview,  writ  ot     See  Ckbtiorabl 

Biot  defiiiad._. 943 

participation  in  and  puniatimeDt  of    OM 
Bloti,  auppreuion  o(  oiilitary  force, 
when  may  be  ordered  to  Ud  of- 
ficer  , 870 

command  to  n'otar*  to  digperse 870 

rioters  not  dispcraing,  to  be  arreited    870 
refusal  to  aid  officers,  consequenoe 


S70 


officer   failing   to   act  is    goilty  of 

misdemeimor 871 

proceedingi  if  rioters  do  not  dis- 
perse      871 

wbat  officers  may  order  out  military    871 
duty  of  armed   force  ta  obey  or- 
ders  871,872 

endeavor  to  inppress,  witbont  Icias 

of  life 872 

if  death  ensue,  who  deemed  guilty    872 
Bobbery,  oETenBe  of,  uid  how  punished    902 
Sale.     See  Attachhgnti  Exkoutioh. 
ot  attached  property,  and  appliok- 

tioD  of  proceeds 278 

Balmon,  regulation  of  flBhiDg  for I052i 

Bcira  facias,  writ  of,  abolished 396 

School  fund,  whnt  fines  to  be  paid  to.     971 

Sea-gulls.     See  Birds. 

Seal.     See  V/Kiimoa,  Fbivatb. 

what  courts  have 6iS 

of  sUte,  by  whom  kept 98 

Sealed  letter,  opening  or  publishing 

contents  oF,  puaisbment 

Sealed  InBtrumeiit,  aotion  on,  limita- 


icicg  to  desert  ship,  pun- 
ishment      1 

offense  of  harboring,  puDiahment . ,     I 
Search-warrant,     on    what    ground 

may  issue , 

can  issne  only  ou  probable  causa, . . 

who  may  iune 

in  case  of  omelty  to  animals < 

form  of 

Biamination    of   oomplunant  oad 
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877 

how  executed 877,  878 

return  of,  and  delivery  oF  property    878 
time  within  whicb  to  be  executed 

and  retaraed 878 

property  delivered   to   magistrate, 

how  disposed  of 678 

officer  to  receipt  for  property  taken    878 

delivery  oF  copy  of  inventory 879 

when    property  taken    to   be  de- 
stroyed   

maliciously  causing  to  be  issued  is 

misdemeanor 879 

magistrate'a  return  to  court 879 


Bearch-irarFaiit,  when  property  to  be 

restored S' 

proceedings,  where  grounda  of  iun- 
ing  warrant  are  controverted . .  ■ .     8' 

Bttcretary  of  state,  do  ties  of I 

Bednotion,  who  may  maintain  action 

for 158.  i; 

when  action  for,  will  lie 168,  l; 

action  by  uumarried  female  for  own 

seduction li 

offense  of,  and  bow  punished 916,  & 

subsequent  marriage  bars  prosecu- 
tion for 9 

Sentence.     See  Judombht. 

of   imprisonment  in   penitentiary, 

of  imprisonment  tn  county  jail, 
when  commences  and  when  ter- 
minates  998,91 

Service.     See  PcrBCiCATiON;  Summons. 

of  summons,  mods  of 176,  I' 

of  summon!  by  publication 1: 

of  summons,  by  whom  made  1' 

of  lummons,  proof  of 1: 

of  mbptsna 6 

of  notices,  what  provisions  of  oode 

applicable  to 4' 

Set-off.     See  JuDaKDrT. 

mprovementa   against  dauiagM 

action  to  recover  land 3 

Bharee  of  stock.    See  AirACUMurr. 

may  be  attached 2 

how  attached 2 

Sheriff,  election  of,  and  term  of  office.  1 

office  of,  where  kept G 

office  hours G 

service  of  papers  on G 

deputy,  and  appointment  of G 

•pecisl  appointment,  how  made  ...  G 

bow  to  execute  process. 6 

power  of  deputy,  or  peiton  specially 

appointed G 

may  commaud   power   of   county 

may  require  assistanoe  in  conveying 

defendant  to  prison E 

county  not  responsible  (or  acts  of. .     t 
duty  of,    «a    eiecntiva    officer    of 

county < 

duty  oF  persons  commanded  to  as- 
sist      < 

when  duty  of,  to  confine  prisoner..     ( 

when  liable  for  escape 671,  ) 

action  against,  limitation 1 

admission  of  prisoner  to  jail  libera 

newly  elected,  notice  of  qualifica- 
tion to  former ( 

judgment  against,  when  evidence 
against  sureties i 

is  guilty  of  misdei 
ing  at  escape.. 
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BhAriif,  BMigDment  o(  propertj,  eta, 

to  BQCcessor 

delivery  of  jail,   proceoa,   eto.,   to 


67S 

execatioQ  of  conveyance  by 6TS,  676 

coDveVBDcG  by,  to  pnccbuer  dt  eze- 

CDtionsale 369,370 

former,  eieciitioa  and  retarn  of  pro- 

oBfia  by 67D,  676 

duty  to  receive  and  Iceep  prieonen 

nader  prooeaa  from  United  SUtei 


Stftts,  rait  against,  provision  for  bring- 
igaiuat  corpora- 


liability  of,  for  United  States  pris- 
oners      676 

discharge  or  eicase  from  liability 

lor  neglect 670,  677 

compeoaation  of,  for  sorvioe  to  stats     677 

fees  of 631 

is  jnstiGed  by  prooeu  regular  on 


b  bound  to  show  prooesa  when . , . , 

may  not  act  as  attorney 

duty  of,  to  deliver  papers  to  pris- 

■ppointmeut  of  Jailer  by 677 

is  responsible  for  acta  oE  jailer. ....     S77 
dutisa  oF,  in  executing  writ  of  ' 

liability  of,  M  Uil 

discharge  of,  from  liability  as  bail.      257 

when  bail  becomes  liable  to 257 

judgment  against,  as  bail 257 

power  of,  to  Uka  property...,  ""' 
return  by,  claim  and  delivery, 
dnty  of,  to  pay  over  taxes  monthly    9B5 
neglect  of,  to  pay  over  taxes  or  re- 
turn delinquents,  penalty 966 

EQleriff '■  Jury.     See  Attacument. 

may  be  snmmonsd   in  attaohment 

proceedings 

BiecutioD,   claim    of   property  by 
third  person 3^'i 

SlgTDBiture,  what  terra  includes 

Blander.     See  Action. 

complaint  in  action  for 

auswer  in  action  for,  allegations. . , 
action  for,  limiUtioa 

Slavery,  abolition  of 

prohibition  of 

Smoke-stBckB  on  steamboats ..1052k 

Bodomy,  crime  of,  how  paniobsd 

Bpe^iitl  proceediiig«,  parties  to,  how 


knt 


fiOO 


when  referencs  ordered  in 

BpDcifio  performance.    See 

init  to  enforce,  venne  of ,     406 

State,  bonndariaa  of , 

Umitatiun  on  power  of  oontracting 

debU 

credit  of,  not  to  be  loaned 

not  to  be  stockholder  in  oorporatioD 


of,  for  iiBiir[iation  of 

otEce  or  franchise f 

action  in  name  of,  to  aunni  letters 
patent l 

pleadings ! 

actions  in  oams  of,  duty  of  prosc- 

cnting  attorney 3U3,  i 

limitation  applies  to  actions  by....  1 

Btate  offlcMB,  talariee  of 1 

State  printer,  election  and  duties  of  1 
State  recoide,  faith  and  credit  to  be 

treoaiuer,  powers  and  duties  of 
Statntes.     See  CoMSTSucTiON. 

)w  construed ( 

'ivate,  how  pleaded 1 

I  be  deemed    public   law   unless 

otherwise  declared 

Statute  of  limitatiomi.     See  Liwi- 

Statnte  of  frauds.    See  Evidfkce. 

agreements  within f 

Statutory  liability,  action  on,  limi- 


tatioi 


Steamboats,  imoke-Btacks  on lOo'J  k 

Stock,  driving  of,  on  highways 1052  d 

Streams,  obstruction  of 103'2  d 

Bubmiasion.  See  Controversit  with- 
out Action. 

of  questions  of  law  and  fict 335 

of  oontroversy  without  action 337 

when  cause  is  insufficient  for 331 

Substantial  righta,  errors  not  affect- 


ing, are  .         „  ... 

when  affected,  remedy  by  rerlioi-ai 
Bubetitutiou  oE  landlord  as  party  ii 

stead  of  tenant 

Subp<Biia.     See  WiT.t  esses. 
Suit.      Sob  EqniTr,  Surr  II 


whenn 


901 


173 


to  whom  directed. . 

what  to  contain 174 

what  required  by,  of  defendant. .. .  17-1 

by  whom  subscribed 174 

by  whom  served 175 

indopsament,  of  date  of  delivery  to 

officer 175 

mast  contain  notice  of  demand 175 

return  of 175 

how  served,  generally 175.  176 

penooal  service  of . .  "° 


I   of  u 


cervice  of,  upon  minors US 

service  of,  upon  public  corporation  170 

service  of,  upon  private  corporation  ITS 

service  of,  by  publication 181 


ivGoogle 


Snnunoua,  servioe  ot,  on  fontgn  oor- 

porktion 

■ervice  of,  od  noa-Tesideat 

by  publication,  wbftt  DiDit  contun 
■ervice  by  pnblicatioD,  modeol..,, 
return  of,  defendanC  not  found..., 
wheii  Dot  Mrved  OD  all  «f  deCend- 

aats,  procedare IS6 

proof  of  BSrviceof 187 

■ervice  of,  auits  in  equity 40B,  410 

service  of,  by  publication,  luit  tor 

partitinu 431 

in  juatice'a  court 1010,  1011 

Band&7.    See  Pbocessi  Coorts. 

iorvice  of   oivil   proceaa  on,   pro- 
hibited  :...     BS9 

profanation  of,  puniahmsnt,  ....967,  958 
retatiine  o£  intoxicating  liquor  on, 

forbiaden 962,  963 

BnppI  omental       plaRdlngs.        See 

•llowauce  of,  what  facta  to  be  al- 
leged in au 

Bapplementary  procaadiii^  jndg- 

are  eiemjiC R7S 

order  to  einimiie  garnishee... 378 

public  officer  not  liable  to  answer 
as  garuisliee 376 

when  judgment  debtor  may  be  ar- 
rested      375 

disobeilieoce  of   judgment  debtor, 
contempt 376 

Judgment  debtor  may  be  reitrained 
from  disposinM  of  property. ......  376 

examination  of  judgment  debtor. . . .  374 

onler  for  judgment  debtor  to  appear 

and  answer 374 

Buprema  court.    See  ConBTa. 

orgauiiatiou  and  jurisdiction  of .  .99-101 

terms  of,  how  appointed ,,     100 

Baraties.     See  Arrest  and  Bail. 

on   andertakiog  to  obtain  arrest; 

gu^ilifications  of 26(^251 

Surpnae.     See  Nrw  Trial. 

gpouiid  for  oew  trial 317 

BurriTorship,     See  PRESauFnoHO, 

preemnption  of 688 

Tucaticm,  power  of  Ipgialatare  to  pro- 
vide for 106 

Taxea  must  be  eqnat  and  uniform .      106 

can  be  levied  only  in  pursuance  of 
law 106 

against  estate  of  decedent,  order  of 
payment 741 

sheriff's  wrongful  retnrn  ot,  as  un- 
paid, penalty 9S5 

TolBgrsph  company,  refusal  to  trsoa- 
mit  pulilic  dispatch  in  time  ot 
war,  penalty 987 

malicioas  injury  to  telegraph  line, 
punishment  of.... B87> 


Talogrftph   company,   divulging   or 

altering  dispatch,  panishment.98S,  W 

■ending  or  delivery  of  false  dispatch, 
punishment 9i 

servant  of,  using  information  in  dis- 

Eatch,  punishment 969,  91 
Lsing  or  deLayiag  dispatch,  pun- 
ishment     91 

person  wrongfully  obtaining  dis- 
patch, how  punished 990,91 

bnliing  operator  to  disclose  mes- 
sage, punishment 991,9! 

person     taking    information    from 

wire,  punishment  of 9! 

mark  or  device  of,  person  using 
without    permission,     liable    to 

punishment 91 

Tan&nt  by  cnxteay  may  be  made  de- 
fendant in  partition  suit 4! 

T«ilder,    effect    of,    on     allowance    of 

costs. 495,  4! 

offer  in  writing  etjnivalent  to 6: 

receipt,  party  paying,  is  entitled  to.     6' 
objectioua  to,  must  be  Bpecified..621,  6: 

waiver  of  objectioos  to 621,  6) 

ma.  on  filing  amended  pleading,  or 

pleading  over 2- 

on  postponement  of  trial Z 

Tarma  ot  court.     See  Coobts. 
Xerma,   import    ot     See  CoxnRVO- 

corruptly ....  9t 

knowingly,... 91 

malice  and  maliciously 91 

neglect,  negligence,  negligent,  and 

negligeuUy 998,  9! 

person .•..«..,..•......,,,•  9i 

property V 

signature. .......................  9 

wantonly 9 

williully 9: 

writins 9 

wrongfully » 

Testunony.     See  WmrsaaBi. 

bow  taken  in  eqnity  suit 4 

Teatimony,  perpetuation  ol.    See 

EVIDBNCI;  WiTKEsa. 
order  for  examination  of  wltOM*. ..    6^ 
■ervice  of  order  for  examination. ,.     C' 

deposition,  by  whom  taken 6' 

deposition,  how  taken,  certiReation 

and  filing  ot 624,6 

deposition,  what  papers  to  be  filed 

with , ,     e 

deposition,  when  may  be  given  in 

evidence 6 
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effect  of  not  filing  within  time 4S4 

omiaaiona  in,  procednn 480,486 
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what  deemed  to  conatitnte  Inclosara 

of  land 921 
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order  of  proosedinga  on 
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party 224 
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judgment 3S8 
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persooB  privileged 664,  565 

consent  to  examination  of  person 

privileged 566 

can  be  heard  only  on  oath  or  affir- 
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WitiiMsaa.     S.   T'edbnony,  hme  laiai. 
teBtimouT,  affidavit  or  deposition, 
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affidavit,  for  what  may  be  nsed ....  601 
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when  reqnired. ....,.,,, 602 
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in  suit  in  equity 603 

how  taken,  witness  out of  state..,.  604 
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aertiHeato  ot  otfici^r  taking 607 

to  whom  delivered  and  forwarded.  607 
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seal  defined 577 
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Uvalid 578 
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•eat,  effect  of 677 
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